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TEMA 1. (ITPABA JIIOJIMHU. BEPXOBEHCTBO ITPABA.
KOHCTUTYLIOHAJII3M. MIDKHAPOJHI CTAHJIAPTH Y COEPI [IPAB
JIOJUHU. COBOJIA BIJI KATYBAHb. CBOBO/IA TA OCOBUCTA
HEJOTOPKAHICTD. IPABO HA IPUBATHICTb »

T'onun Ha Temy — 2
3anarp — 1

HaByanbHa MeTa: CcuUCTEMaTH3yBaTH Ta TIOTJMOWTH 3HAHHSA MPO TIpaBa
JIOAVHM, iX KOHCTUTYLIMHE 3aKpiIUIECHHS Ta MDKHApOIHI cTaHgaptd y cdepi mpas
JIFOJTAHU.

MikreMaTHuHi 3B’SI3KM: OpraHi3aliiiHO-TIpaBOBl 3acaad B AiSUTBHOCTI
IpaliBHUKA IOBEHAJIBHOI TMPEBEHINi; B3aeMOJMisS TOMIIi 3 HACEJIeHHSIM, 3
HETMOBHOJIITHIMH, SIKI BUXOBYIOTHCSI B HEMOBHHUX CIM fX; 3alOOIraHHS Ta MPOTHIIS
JIOMAITHbOMY HAaCHUJILCTBY; B3a€MO/I1sI TIOJIIIIT 3 FPOMaJICBKMMU OpTraHi3allisiMHu.

IInan nexuyinnozo 3anamms (1 200.)

1. IloHATTA Ta pO3BUTOK IPaB JIFOJIUHU.

2. IlpaBa i cB0OOAM JIOAMHY Ta TPOMAISTHUHA: MOHSATTS, O3HAKH, BUAM Ta iX
3akpitieHHss B KoHctutyuii YkpaiHu Ta B MIKHApOJHUX HOPMATHBHO-IIPABOBUX
aKTax.

3. BepxosenctBo npaBa. [IpaBo Ha MpUBATHICTS.

4. IlpaBo Ha cBOOOAY Ta 0COOOCTY HEAOTOPKAHHICTH B MIKHAPOJHO-
MIPaBOBUX AKTaX.

1. TloHATTSA Ta PO3BUTOK NMPAB JIOIUHH.

3a CBOEI0 IOPUAMYHOIO MPUPOJOI0 1 CUCTEMOIO TapaHTId mpaBa 1 cBOOOIU €
1IeHTHYHUMH. BOHM OKpeciiolTh 3a0e3reuyBaHi Jep:KaBor0 COLiaJIbHI MOMJIMBOCTI
JIOJIMHU B pi3HOMaHITHUX c(epax, ajne TepMiH "cB0OOA" MOKIMKAHUNA M1IKPECIUTH
OUIBIII MUPOKI MOXKIIMBOCTI 1H/IUBITYaIbHOTO BUOOPY, HE OKPECITIOI0YN KOHKPETHOTO
Horo pe3yabTaTy: "KOXKEH Mae IMpaBo Ha CBOOOAY CBITOIIAMY 1 BipocmoBigaHHs" (CT.
35 Koucturymii Ykpaiau); "KOXKHOMY TapaHTYeThCS MPaBO Ha CBOOOMY OYMKH 1
cioBa” (ct. 34 Koncrurymii Ykpaian).

B Toif wac sk TepmiH "mpaBo" BH3HAYa€ KOHKPETHI il JIIOJWHU (HANPUKIA,
npaBo OpaTv ydacTb B YINpaBJIiHHI JEP>KaBHUMH CIIpaBaMH, IIpaBo oOupatu 1 OyTH
obpanum). I[Ipore po3MexkyBaHHS MDK MpaBaMU 1 CBOOOJaMU MPOBECTH BaXKO,
OCKIJTbKM HaluacTime BCiO cdepy TOMITUYHUX TpaB 13 UYITKO BU3HAYCHUMH
MIPAaBOMOYHOCTSIMH TaKOX IMEHYIOTh "cBoOomaMu". PO3XOIKEeHHS B TEPMIHOJIOTIT €
ckopime TpagumiiauM, mo cknanocs 1me B X VIII-XIX cr. ITpaBa i cBo60o 1 TH01MHI
nepectaii Oyt 00'€KTOM TUTBKM BHYTPINTHBOT KOMIIETEHIli Jep>KaBH, a CTajH
CMHUCJIOM YChOTO MIDKHAPOJHOTO CITIBTOBAPUCTBA, TOMY BHUHHUKJIA HEOOXITHICTH Y
CTBOPEHHI YHIBEpCATbHUX MIDKHAPOAHUX-MPABOBUX CTaHAAPTIB, fAKI TaKOX €
OCHOBHUMHU TIPaBaMU JIFOIMHHU.
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[1i ocHOBHI mpaBa BIAOWUTI B PsiAl HAMBaKIUBIIINX MIKHAPOIHUX-TIPABOBUX
aKTiB, SIKI BCTAHOBUJIM 3arajibHOJIOJICHKI CTAHJAPTH MpaB 1 IHTEPECIB OCOOMCTOCTI.
BianoBigHo 10 MIXHapOJHOTO 3aKOHOJIABCTBA, BC1 OCOOHM, II0 MEIIKAIOTh Y JIepKaBl
- YYaCHHMII MMaKTIB a00 Ha SKY MOIIUPIOETHCS FOPUCAUKIIIS I€T AepiKaBU, OTPUMYIOTh
MOXKJIMBICTh KOPHUCTYBAaTHCS IpaBaMHU, MepeadauyeHUMH IMakTaMH, 0e3 pI3HMIN 3a
03HAKOIO pacH, KOJbOPY IIKIpHU, CTaTi, MOBH, peJirii, MOJITUYHUX ab0 I1HIIUX
NepeKOHaHb, HAI[IOHAJILHOTO 200 COLIANBHOTO MOXOKEHHS, MaifHOBOT0, CTaHOBOT'O
abo iHmoro cranoBuina. Lle 3000B's13ye Bci AepxaBu, M0 MPUETHAINCSA, TPUBECTH
CBO€ HAI[IOHAJIbHE 3aKOHOJIABCTBO Y BIAMOBIAHICTH 13 BUMoOramu maktiB. [licis
NpUETHAHHS CTBOPIOETHCS TMPaBOBA CHUTYyallid, KOJU MIDKHAPOIHI-TPABOBl aKTH
OTPUMYIOTh TPIOPUTET HAJ BHYTPIIIHIM 3aKOHOJABCTBOM. TOMy TIpOMaJsHUH,
moyiTHYHI ab00 TPOMAASHCHKI TIpaBa SIKOTO TIOPYIICHI, MOXE 3BEPHYTHCS
oesmocepenabo 10 Komitery 3 mpaB moawmau npu OOH, sxmo iM Buuepmadi Bci
HasBHI BHYTPIIIHI 3ac00M MpaBoBOro 3axucty (cr. 2 MaKkyabTaTUBHOTO MPOTOKOIY
Ne 1 1o MixkHapoJHOTO TIAKTY PO TPOMAJISHCHKI 1 TIOJITHYHI MpaBa).

[1in ocHOBHMMM NMpPaBaMu JIOJUHH BapPTO PO3YMITH MpaBa, AKi MICTATHCS B
KOHCTUTYII1 Jep>KaBH 1 MDKHAPOJHO-TIPABOBUX JOKYMEHTAaX MO TMpaBax JIOJUHH,
30KpeMa B XapTii 3 MpaB JIOJUHU, a TaKOXK Yy €BpONEHChKii KOHBEHIT PO 3aXKCT
MpaB JIOJUHU 1 OCHOBHUX cB00OJ 1950 p., €Bpomnelichkilt comianbhiil Xaptii 1961 p.
BiamexxyBaHHs kateropii OCHOBHHX IpaB JIIOJWHHU aX HISIK HE 03HAYa€ BiJIHECEHHS
IHIIMX TpaB A0 "IpYyropsaHux', MEHII 3HAYHUX, SIKl MOTPEOYIOTh MEHILIUX 3yCHJIb
nepkaBu i ix 3abes3neueHHs. OCHOBHI mpaBa 1 CBOOOJM € OCHOBOIO IPaBOBOTO
CTaTyCy 1HAWBIJA, Ha SKIM MOJIMBO BUHUKHEHHS IHIIMX IpaB, HEOOXITHUX IJIs
HOPMAJIbHO1 JKUTTEIISUIBHOCTI JIIOAUHU. TOMY OCHOBHI, (pyHIaMeHTaldbHI MpaBa,
3a(iKCOBaHI B KOHCTUTYLII Aep>KaBU, HAMBaXJIUBIIINX MIXKHAPOIHO-IIPABOBHUX AKTaX
IO TIpaBax JIIOJANHU, € TPABOBOIO 03010 JIJIs MOXITHUX, ajJie He MEHII Ba)KJIMBUX HOTO
mpas.

Buau npaB i cBoGoa jroauHu. Y 3apyOiKHIN JiTepartypl Ta MiXKHAPOIHO-
MPaBOBUX aKTaxX ICHYIOTh Pi3HI MiIX0IU 00 Kiacudikallii OCHOBHHX IpaB 1 CBOOOT
JIOJWHUA Ta TrpoMaasHuHa. Jleski aBTOpUM BCTAHOBIIOIOTH TPYIY COIIAJIbHO-
€KOHOMIYHMX TIpaB; MOJITHYHI MpaBa Ta JEMOKpAaTW4YHI CBOOOAM; piBHI IpaBa
rpoMajisiH; OcoOHMCTI TpaBa 1 cBOOOAM. IHINI pO3TISAAIOTH CHCTEMY TMpaB Ta
JEMOKPATHYHUX CBOOOJ SIK CYKYMHICTh COIIAbHO-EKOHOMIYHHX, MOJITUYHUX TPaB
Ta ocobucTux cBobo. IcHye nmymka moao po3noAiIeHHs IpaB Ta CBOOO HA YOTUPHU
rpynu: 1) comianbHO-eKOHOMIYHI ITpaBa i cBOOOAM; 2) MOITHYHI ITpaBa i cBoOoaH; 3)
0co0uCTI CBOOO U TpOMa/isiH; 4) PIBHICT ITpaB IPOMaJsH.

[IporonyBaBcst po3MOAIA TpaB TIpoMajsHUHA: 1) [K TpYyIIBHHKA; 2) K
IPOMAJICHKO-TIOIITUYHOTO Aisya; 3) sk ocob0a. AMEPHUKAHCHhKI BUYEHI PO3MOALISIOTH
nmpaBa Ha 5 rpyI: 1) mpaBa rpoMajisiH, 10 CKJIa/Ial0Th HEOOX1/IHI YMOBH 1X KHUTTS; 2)
MOJIITUYHI TIpaBa; 3) mpasa, 10 3a0e3MneuyroTh cBoOOay ocobu; 4) mpaBa oci0, 1o
MJ03PIOIOTHCSL Ta 3BUHYBAUYIOTHCSI B 3JIOUMHAX, MpaBa HEMOBHOJITHIX TOWLIO; 5)
MpaBa OKPEMUX KaTEropiit HaceJeHHsI (MOJIO/I1, )KIHOK, BIHCHKOBHX, YUUTEIIIB TOIIIO).

VYKpaiHChKUN IIEHTp MpaB JIIOJAUHUA Yy CBOEMY 3BITI PO CTaH CIpaB y ramysi
mpaB JIIOJIMHU B YKpaiHi OXapakTepU3yBaB AISUTHHICTh MO 3a0€3MEYEHHI0 OCHOBHUX

mpaB 1 cBoOOA JIOAWHM B YKpaiHi 3a TaKUMH HamNpsIMKaMu: TOJITHYHI MpaBa i
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CBOOOIH; COITIaTbHO-EKOHOMIYHI TIpaBa; MiXKHAIIOHATIBHI BITHOCUHU; CBOOO/Ia CIIOBA;
npaBa JWTHHH, MOJITAYHI MapTii Ta TIpoMaiChKl opraHizaiii. 3alie)XHO BiJ BUIY
CyO'e€KTIB 3alpONOHOBAHO PO3PI3HATH MpaBa JIIOJAWHM, NpaBa Hallii, IpaBa JIIOACTBA.
[TpaBa JOAMHU PO3PI3HIIOTHCS 32 YaCOM BHHMKHEHHS ("'ITOKOJIIHHS MpaB JIOANHH") -
npaBa JIIOJAUHU Ta TPOMAJISHUHA MEPIIOro MOKOJIHHS, IpaBa APYroro MOKOJIHHS Ta
TPETHOTO MOKOJIHHA. 3 ypaXxyBaHHSIM MIKHApOJHO-MPABOBHX aKTIB Ta CTAaHJAPTIB,
3arajibHOJIIOJICBKUX BHMIPIB Ta IiHHOCTeH moOymaoBano po3ain I Koncrutymii
VYxpainu "lIpaBa, cBo00au Ta 000B'A3KM JTIOJUHU 1 TPOMaISHUHA", Y SKOMY OCHOBHI
mpaBa Ta CBOOOAM JIIOJAWHU 1 TpPOMAASIHMHA KIAacU(IKylOTbes 3a cdepamu
KUTTEIISUTBHOCTI: TPOMAJISHCHKI; MOJITHYHI; COI[IaJIbHO-€KOHOMIYHI Ta KyJIbTYpHI
npasa i cCBOOOIH.

VY HayImi NpudAHATO TUIUTH TpaBa i CBOOOIW JIOJWHW HA TPHU TOKOJIHHS (IO
MIPOTIO3HIIII0 3poOuB (hpaHIly3bkuii TipaBo3HaBenb Kapen Bacak): 1-e mokomiHHS -
rpOMaJISTHCBHKI 1 mosiTuyHi Tipasa (liberte); 2-e - comianbHO-ekoHOMIUHI (egalite); 3-¢
- MpaBa KoJIeKTUBHI abo counijapHi (fraternite).

[lepiie MOKOMIHHS IUBUIBHUX 1 TOJITUYHUX mpaB Oepe moyatok Big XVII -
XVIII cr., a came mepiogy micisi aHTIINACHKOi, aMEpPUKAaHCHbKOi Ta (paHIly3bKOi
peBomtoniid. Ile, B ocHOBHOMY, HeratuBH1 mpaBa (CBOOOJa BiJ), a HE IMO3UTHUBHI
(mpaBo Ha). Bonu rapantyroThes cT.cT. 2, 3,4,5,6,7,8,9, 10, 11, 12, 13, 14, 15, 16,
17, 18, 19, 20, 21 3aranpHOi JAekiapalrii mpaB JOJWHHU, 1 00'€IHYE iX 1/1es] CBOOOM
1HJMBiAa, OJTHOTO UM Pa30M 3 IHIIMMHU, BiJl 3JIOBXKHBaHb MOJITUYHOI Biaagu. [{e Taki
npaBa, SK, HalpUKJIaJd, MMPaBO Ha KUTTS, CBOOOAY Ta OCOOMCTY HEIOTOPKAHICTD,
cBoOOga Big pabctBa Tomlo. Ilepmie mMOKOMIHHSA KBaTIIKyeTbCS SK CHCTEMa
HEraTUBHUX TIpaB, SKI 3000B'SI3yl0Th JepKaBy YTPUMYBaTUCA BiJ BTPY4YaHHS B
chepu, 10 PETYIIOIOTHCS [IUMU TTPaBaMHU.

Jpyre NOKOIHHS €KOHOMIYHHMX, COLIaJIbHUX Ta KYyJIbTYPHHUX MpPaB, 17€s SAKUX
3'SBISEThCS HA Movarky XIX CT., BUHUKIIO TICHS COLIANICTUYHUX peBodtomii. Lle
CKOpiIlle MO3UTHBHI, HI’)K HEraTHBHI IpaBa, K1 BUMAaraloTh JUJIs X peaiizalii y4JacTi
nep>xaBu. Bonu 3akpirmieHi B cT.cT. 22, 23, 24, 25, 26, 27 3aranpHoi AeKiapaliii mpaB
JIOJIMHU, TIPUKIIAJaMH X MOXKYTh OyTH MpaBO Ha COliajibHE 3a0e3MeyYeHHs, pailio,
BIINOYMHOK, JOCTATHINH J>KUTTEBUH piBEHb TOmmIO. JIesKl 3 HHUX HE MOXYTh OYyTH
OJIHO3HAYHO BiJTHECEH1 JI0 MO3UTUBHUX TpaB (IIpaBo Ha BUILHUI BUOIP poOOTH, IPABO
CTBOPIOBATH MPOdeCiitHi CIIKK 1 BXOJUTHU JI0 iX CKIIAIy TOIIO).

Tpere TOKONIHHS MPaB PO3TIATAETHCSA SK MPOIYKT PO3BUTKY HaIliOHATBHOI
nepxkaBu kiHisg XIX cr. Tak, mpaBo Ha caMOBU3HAYEHHS, SIKE CKJIAJOCS 1€ B POKHU
Oypkya3HUX PpEBOJIIOIIN, CIYryBaJlo TPaBOBOI0 OCHOBOK aHTHUKOJIOHIAIBHOT
06opotbOu HaponiB A3ii, Appuxu 1 Jlatuncbkoi Amepuku. HuHI BUAUIAIOTH IIICTh
COJIIJapHUX MpaB. Tpu 3 HHUX BIAOOPAXKAIOTH MOSIBY JEp’KaB TPETHOTO CBITY 1
00poTEOy HaponiB 3a He3alexHicTh. Lle Taki mpaBa, sK MpaBo Ha TMOJITHYHE,
€KOHOMIYHE, COllajdbHE 1 KyJIbTypHE CaMOBH3HAUEHHS; NMPABO HA €KOHOMIYHMN Ta
COIIAJIbHUIM PO3BUTOK, a TaKOXX IMPaBO Ha KOPUCTYBAHHS CHUTBHUM CIIaJIKOM
moacTBa. [lo 1HMKMX MpaB TPETHOTO MOKOIIHHS BIIHOCSATH MPAaBO HA MHp, MPABO Ha
3I0pOB'sl Ta Oe3MeyHe TOBKULIS 1 MPaBO HAa T'yMaHITapHy JIOMOMOTY.

Axmo mpaBa, sIKI BITHOCSATHCS JIO TEPIIMX JBOX TOKOJIHb, - II€ TpaBa 1

cB00OAM, IO HaJEXKaTh KOXXHOMY IHIMBILY SK TakoMy, TO IIpaBa TpPETbOTO
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MOKOJIIHHS MOXKHAa Ha3BaTW TMpaBaMu JIOAMHHM 1 HapoAiB. Tak, mpaBo Ha MUp, Ha
3IOPOBE HABKOJIMIITHE CEpeIoBHINEe a00 HA COIMIAJbHUN 1 €KOHOMIYHHUN PO3BUTOK
HAJICKUTh SK KOXKHIM JIFOJIMHI, TaK 1 KOXXHOMY Hapoay 1, MOXKHa CKa3aTH, HaBITh
JFOJICTBY B IIJIOMY.

[IpaBo Ha camMOBHW3HAYEHHs 3HAWILIO CBOE 3aKPIIUICHHS B MiKHAPOIHUX
noroBopax (ct. 1 06ox IlakTiB) 1 po3riasgacThCa NPAKTUYHUMHU BCIMA Jep>KaBaMH 1
BUCHUMH SIK 3araJlbHOBH3HAHWUN TPUHIIMI MiXKHapogHoro mpasa. IIpaBa TpeTrhoro
MOKOJIIHHSL  BIJIPI3HAIOTBCA B TMpaB JBOX IMOMEPEAHIX TMOKOJIHb THM, IO
nepeOyBarOTh y CTafii CTAaHOBJICHHS SK IOPUAUYHO OOOB'S3KOBI HOpMH. BoHm
MICTATBCSI TUIBKA B PE3OJIOMISAX MDKHAPOAHUX OpTraHi3amiid (Hampukiag, Y
Jlexmapariii mpo mpaBa HapoiB HA MUP, MPOTOJIOMICHOIO pe3oroliclo I enepaabHOi
Acambnei OOH y 1984 p. 1 [ekmapariii mpo mpaBo Ha PO3BUTOK, YXBAJICHOIO
I'enepansHOl0 Acambneero B 1986 p.). Ix momoxkeHHs 9acTo Ay’ke HEBH3HAYeHi i
TUTBKM TIOCTYIIOBO BIJOYBA€ThCS YTOYHEHHS iX HOPMATHUBHOTO 3MICTy SK IpaB
JIFOJIMHM 1 HAPO/IIB.

2. IIpaBa i cB0O0OIM JIIOAUHU TA TPOMAISIHUHA: MIOHSATTSI, 03HAKHU, BUIH Ta iX
3akpimieHHs B KoHcTuTyuii Ykpainu Ta B MisKHApOJIHMX HOPMATHBHO-
NMPaBOBHUX AKTaX

KoHctutytiss Ykpainu aekiapye mpaBOBUM XapakTep YKpaiHChKOI JEpiKaBU.
Po3BuBaroun 11 mporpamHi MOJIOXKEHHs, ¢T. 3 (OCHOBHOrO 3aKOHY MPOTrOJIOUIYE
JIOJMHY Ta ii IpaBa HAMBUIIIOK COLIAIBHOIO LIHHICTIO B YKpaiHi. [Ipu upbomy mnpasa
JIOJMHMA BHUCTYNAKOTh JIETEPMIHYIOYMM KpUTEpiEM, 10 BU3HAYa€ 3MICT 1
COPSIMOBAHICTh AISUTBHOCTI J€pKaBU. 3aKPIILTIOEThCS MPUHUUI BIAMOBIJATBHOCTI
JIEp>KaBH TEepe]T JIFOAMHOIO 3aCBOIO JIISIIbHICTD, 8 YTBEPKEHHS 3a0€3NCUeHHS IPaB Ta
cBOOO/I JIIOJMHU BU3HAYAETHCS TOJIOBHUM O00B’SI3KOM JIepKaBH.

Koncrutytiss Ykpainu pospisHse mpaBa JroauHu 1 ii cBobomu. CBoOona
JIFOVHMU, 3arajioM, € IEPBUHHUM MOHATTSIM Y CUCTEMI MPaB JIIOJAUHU I TpOMaJTHUHA.

VY mupokoMy po3yMiHHI CBOOOJa XapaKTepHU3ye 3arajbHUM CTaH JIIOJWHH, il
COITlaJIbHUM CTaTyC.

VY ByX4oMy, NpPaBOBOMY TJIyMau€HHI CB0O0OAa € MOXJIMBICTIO JIIOAUHU
BUMHATH T1 YM 1HIII KOHKPETHI Jii B MEXKaX, BCTAHOBJIEHUX MpaBoM. MOXJIHBOCTI
TaKoro pojay, 10 HaJarThCd HOPMaMH YMHHOTO IMpaBa, MalOTh HA3BY CYO'€KMUBHUX
npas n00uHU.

C600600y n100UHU XAPaAKmMepusyroms maxi OCHOBHI PUCU:

- JIFOJIM BUIBHI B1Jl CBOTO HapOKEHHS, i HIXTO HE Ma€ MpaBa MOPYIIyBaTH IXHI
NPUPOJHI TpaBa, 0 TOTO X caMme JepxkaBa y JIE€MOKPAaTUYHOMY CYCIUJIBCTBI €
TOJIOBHUM TapaHTOM CBOOOIH JIIO/INHU;

- JIFOAWHA BUTbHA POOWUTH BCE, 32 BHHATKOM TOTO, IO MPSIMO 3a00POHEHO
YHMHHUM 3aKOHOJABCTBOM;

- JIIOJTA MAIOTh PiBHI MOKIIUBOCTI, 1110 3aKPIIJICHI IPAaBOM.

Koncrutytiss Ykpaiau po3pi3Hsie Takoxk TOHITTS "npasa aodunu" 1 "npasa

epomaosHuna". Y TIepIIOMy BHIMAAKy HAEThCS MPO TMpaBa, TMOB'SI3aHI 3 CaMOIO
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JIOACHKOIO 1CTOTOIO, ii ICHYBaHHSIM Ta pPO3BUTKOM. JltoguHa (sik cyO'ekT mpaB 1
cB0O0O/T) Y IbOMY PO3YMIHHI BUCTYMAa€ MEPEBaXKHO K (PizuyHa ocoba. /o 11boro BUIy
IIpaB HAJIEKATh: MPABO Ha KUTTSA (CT. 27); MpaBoO Ha MOBary J0 T1JIHOCTI JIIOAUHU (CT.
28); mpaBo Ha CBOOOAYy Ta OCOOHMCTY HEIOTOpPKaHHICTH (CT. 29); mpaBo Ha
HeJOTOpKaHICTh kuTha (cT. 30); mpaBo Ha HEBTPY4YaHHS B OCOOMCTE Ta CIMEHHE
KUTTA (CT. 32) TOIIO.

[Ilogo mpaB rpomaasiHUHA, TO BOHU MOB'sI3aHI1 3 c(eporo BIIHOCUH JIIOJUHU 3
CYCIILJIBCTBOM, JEP>KaBOIO, iX IHCTUTYLisIMA. OCHOBY LOTO BUAY MpaB CTAHOBUTH
HAJICKHICTh JIIOAMHUA JI0 JEp>KaBH, TPOMaJTHUHOM sikoi BoHa €. Ilpuxmamom mpas
rpomMajisHuHa, BcTaHoBIeHUX y Kouctutymii YkpaiHu, € mpaBo TrpoMajsH Hamioi
Jiep>kaBu Ha CBOOOY 00'€qHAHHS y TOJMITAYHI MapTii Ta TPOMaChKi opraHi3aitii (CT.
36), mpaBo Opatu y4yacTh B YIpaBIiHHI JepKaBHUMH crpaBamu (cT. 38), mpaBo Ha
y4acThb y TMPOBEIEHHI MITHHTIB, MOXOAIB, JAeMOHcTpauid (ct. 39), mpaBo Ha
COITlaJIbHUM 3aXHCT (CT. 46) TOIIIO.

[IpaBa mroguHM MalOTh TOPIBHSHO 3 MpaBaMU T'POMAJIIHUHA JOMIHAHTHE
3HaYeHHs. AJIKe MpaBa JIIOJIMHU MOLUIUPIOIOTHCS HA BCIX JIIOJEH, SIKI IPOXKUBAIOTh Y
Tii abo 1HIIM JepkaBi, a MpaBa TPOMaJsSHUHA — JIMIIE HA TUX OCIO, SKI €
rpoMaJissHaMU IIEBHOI KpaiHU.

OTxe, BignoBinHo 10 Konctutyuii YkpaiHu OCHOBHe MPaBo IPOMAaAsH — 1€
HOro MOXJIMBICTD 3/11HCHIOBATH MEBHI 11 AJIs 33JJ0BOJICHHSI CBOiX KUTTEBO BAYKIMBUX
MarepialbHUX 1 JYXOBHUX IHTEPECIB, Kl BCTAHOBJIEHI JEpPXkKaBOIO 1 3aKpIIJIEHI B
KoHcTuTy1ii Ta 1HIIMX HOPMATUBHO-TIPABOBUX aKTaX.

B Konctutynii Ykpainu nependavyaroTbCs HACTYIHI TPYHNH OCHOBHHUX IPaB:
IPOMAJISTHCHKI, TOJIITUYHI, €eKOHOMIYHI, COIliajbHl, €KOJIOT14HI, CIMEHHI, KYJIbTYpHI.
Bonu, Hacamniepes, BUKIa1at0ThCs B po3Ali 2 KoncTuTymii Ykpainu.

I'pomaasinchbKi mpaBa — MOXKJIMBOCTI JIFOZICH, 1110 XapaKTEpU3yIOTh iX (Hi3udHe
1 OloJIOTiYHE ICHYBaHHS, 3a/JI0BOJICHHS MaTeplaibHUX, JYXOBHUX Ta JNESIKUX I1HIIHMX
noTpeO. Croau BITHOCATDH Taki Cy0’€KTHUBHI MpaBa:

a) MPaBo Ha KUTTS;

0) mpaBO Ha HEIOTOPKAHICTh OCOOH, KHUTJIA, OCOOMCTY HEIOTOPKAHICTh,
TAaEMHUIIIO  JIUCTYyBaHHSA, TeleOHHUX  po3MoB, TenerpadHoi Ta  1HIIOL
KOPECITOH/ICHIIIT;

B) IpaBO Ha BUOIp MicCLs MPOKKWBAaHHS, CBOOOAY IEpeCyBaHHSA, Ha BUIbHE
3aJIMLIEHHS TEPUTOPIi YKpaiHU Ta OBEPHEHHS B OYb-IKUH Yac B YKpaiHy;

') KOXKHOMY TapaHTYEThCS TAaKOX MPaBO HAa CBOOOY BJIACHOI JYMKH i1 CJIOBa,
Ha BUIbHE BUSIBJIICHHS CBOIX IMOTJISA/IB 1 IEPEKOHAHb;

1) KO)KEH Mae€ TMpaBO BUIbHO 30upartu, 30epirati, BHUKOPUCTOBYBATH 1
MOIIMPIOBATH 1HGOPMALIIIO YCHO, TUCBMOBO 1 B 1HIIMI criociO Ha cBii BUOIp;

€) KOKEeH Ma€ MpaBo Ha CBOOOY CBITOIJIALY 1 BIPOCIIOBIIaHHS Ta 1HIII.

IMosiTyHi mMpaBa — MOXJIMBOCTI JIIOJMHUA 1 TPOMAJsSHUHA OpaTH y4acTh y
IPOMAJICEKOMY 1 JIEpKAaBHOMY KUTTI, BHOCUTh TIPOIO3HUIIIi MPO MOJIMIIEHHS poO0TH
JepKaBHUX OpraHiB, ix CiIyX00BuUX 0ci0 1 00’€IHaHb TpPOMAIsSH, KPUTUKYBATH
HEJIOJIIKK B po0OTi, Oe3mocepeHh0 MPUIMATH Yy4acTh B PI3HUX 00 €THAHHSIX
rpOMaJisiH.



Jlo 1i€l rpynu mpaB BIAHOCATHCS:

a) Opatu yd4acThb B YNpaBIIHHI JACPKaBHUMH 1 TPOMAJCBKHUMHU CIpPaBaMH,
KOPHUCTYBATHCS PIBHUM MPABOM JOCTYITY JIO JI€PKaBHOI CIIY>KOU, a TaKOX CIy>KOU B
opraHax MiCIIEBOTO CaMOBPsITyBaHHS;

0) oOroBoproBaTH 1 MpPUHUMATH 3aKOHHM Ta PIIICHHS 3arajJbHOJIEPKABHOTO 1
MICIIEBOIO 3HAY€HHs, Oepydyd ydyacTb y BCEYKpPAiHCBKOMY Ta MICHEBHX
pedepennymax;

B) HAMpaBIATH 1HAWBIIyallbHI YH KOJIEKTHBHI THCHMOBI 3BEpHEHHS a0o0
0COOMCTO 3BEpTaTHUCS 10 JEPKaBHUX OPraHiB, OpraHiB MiCIIEBOTO CAMOBPSIyBaHHS
Ta IX ITO0CaJ0BHX 0OCI0;

') yTBOpIOBATH 1 OpaTu y4acTb B poOOTI 00’€qHaHb TpoMajsH (MOJITUIHHX
NapTisx Ta TPOMAJCHKUX OpraHizalisix);

1) 30upatucss MHUpPHO, 0e3 30poi 1 mpoBOAUTH 300pH, MITHHTH, TMOXOAH 1
JIEMOHCTpaIllii, MPO TPOBEJICHHS SIKUX 3aBYAaCHO CIIOBIIATH OpPraHU BHUKOHABYOI
BJIQJIM YA OPTaHU MICLIEBOTO CAMOBPSITyBaHHS;

1) BuOMpatu 1 Oyt OOpaHMM B JE€pXaBHI OpraHU 1 B OpPraHU MiCIIEBOTO
CaMOBPSITyBaHHS;

€) MaTh TPOMAJITHCTBO.

Exonomiuni mpaBa — 1¢ Taki MOXJIHMBOCTI JIOJUHUA 1 TPOMaJSHUHA, SKi
XapaKTepU3yIOTh X Y4acTh Y BUPOOHUIITBI MaTepiaibHUX Oar. Jo HUX BITHOCSTH:

a) MpaBO Ha NPUBATHY BJIACHICTH (IHAUBIIyaJIbHY 1 KOJEKTUBHY);

0) mpaBo Ha mparo 1 BUOip mpodecii Ta poAy TpyJAOBOI AISUIBHOCTI;

B) MOKJIMBICTh BUOOPY POJY 3aHATH 1 pOOOTH 3a CBOIM MOKJIMKAHHSM;

T) MpaBo Ha NpodeciiiHy MIArOTOBKY 1 MEPENiArOTOBKY;

1) MPaBO Ha COPABEAJIMBY OIUIATY Mpalli;

€) IpaBoO Ha CTPaNK;

€) MPaBo Ha BIJMOYMHOK Ta 1HIIII.

ConianbHi mpaBa — MOXIJIMBICTh JIIOJIMHU 1 TPOMAJSIHUHA TI0 3a0€3MEUEHHIO
HaJISKHUX COIllaTbHUX YMOB XHUTTs. Lle:

a) MpaBoO Ha OXOPOHY 370POB’S;

0) mpaBo Ha JKUTJIO;

B) IpaBO Ha MarepiaiibHe 3a0e3MeyYeHHs] B CTapoCTi, B pa3l XBOpoOU, OBHOI
a00 4aCTKOBO1 BTpaTH Mpale3aaTHOCT], BTPATH rolyBajbHUKA Ta IHIIIL.

I') IpaBO Ha JOCTATHIN JKUTTEBHM piBEHb AJiA ceOe 1 CBO€I ciM'T (XapuyBaHHS,
OJISAT, )KUTJIO).

Exogioriuni mpaBa — MOXJIMBICTh JIIOJMHM 1 TpPOMaJsiHUHA Ha Oe3mnedyHe
€KOJIOT14HEe cepenoBuiie. ToOTo 11e:

a) MpaBo Ha O€3IeYHe JJIsl AKUTTS 1 30POB'S TOBKIJIJIS;

0) BIAIIKOAYBaHHS 3aB/IaHOI MOPYIICHHSIM LIOTO MpaBa IIKOX Ta 1HIIII.

KyabTypHi npaBa — MOXJIMBOCTI JOCTYIy JIFOAWHH J0 TyXOBHUX I[IHHOCTEH
cBOro Hapoay (Hamii) Ta Bcboro moactBa. lle mpaBo Ha oOcCBiTy; IpaBo Ha
KOPUCTYBaHHS TIOCSTHEHHSIMH BITYM3HSHOI Ta CBITOBOI KyJIBTYPH; MPABO HA CBOOOTY
HAyKOBOi, TEXHIYHOI Ta XYJO>KHBOI TBOPYOCTI; MPAOBO HA 3aXMCT 1HTEJIEKTYaJbHOI
BJIACHOCTI; TPaBO HA BUKOPUCTAHHS PE3yJbTaTiB 1HTEJIEKTYaJdbHOI, TBOPYOI
MISJTBHOCTI Ta 1HIIII.



Cimeiini mnpaBa — MOXIMBOCTI JIIOAMHH 1 TPOMAJSHUHA BIUIHHO
PO3MOpSAIKATUCS CO00I0 B CIMEHHMX MPABOBIAHOCHHAX: a) HE BTPYUYaHHS B CIMEitHE
KUTTS, 0) TOOPOBUIbHE 3aKIIOUECHHS HUTIOOY, piBHI MpaBa 1 00OB'A3KM Yy HLTIOO1 1
ciM'(; B) IIpaBO Ha JiepKaBHY OXOPOHY CiM'l, MaTepHHCTBA, 0ATbKIBCTBA 1 TUTUHCTBA;
I') IpaBO Ha PIBHICTh JITEH HE3aJCKHO BiJl MOXOHKEHHS YW HAPOJKEHHS Y IIII001
a00 1mo3a nuIroOOM Ta 1HIII.

3. BepxoBencTBo npasa. [IpaBo Ha npuBaTHICTH

BepxoBéHcTBO TpaBa — 1€ (yHIAMEHTAIBHUN MPABOBUA TPUHINI, SKUAN
nependadae, 1m0 >KOAHA JIOAMHA HE € BUIIE 3aKOHY, LI0 HIXTO HE MOXe OyTH
MOKapaHUM JIEPKABOIO, KpiM SK 3a MOPYIIEHHS 3aKOHy, 1 IO HIXTO HE MOXe
OyTH 3aCy/DKCHUM 332 TOPYIIEHHS 3aKOHy IHIIMM YHHOM, HDK Y TOPSIKY,
BCTAHOBJICHOMY 3aKOHOM. BepXOBEHCTBO mpaBa pPi3KO KOHTPACTYE 3 1JIE€I0, IO
IpaBUTENb,  3aKOHOJABELb  MOXe OyTh  BHIIE  3aKOHy, 10  OyJo
OCOOJIMBICTIO PUMCBKOTO MpaBa, paJsiHCHKOTO MpaBa, HAIIUCTCHKOTO MpaBa Ta JAESKUX
THIITMX [TPABOBUX CUCTEM.

o posrisiay npoOiieMu BEpXOBEHCTBA MpaBa y MPaBoOBiil TeOpii iICHYIOTh pi3Hi
MIIXOMW, BHUMIPHM Ta acleKTH JociijpkeHHs. [lepmie BU3HayHE, CydYacHe
dbopMysIOBaHHS 1 aHali3 BEPXOBEHCTBA IMpaBa y JiOepasibHIM JAEeMOKpaTHUYHIN
CUCTEMI MICTUThCA y AochipkeHHi Jlaici «Bcynm 10 KOHCTUTYIIIHHOTO MpaBay, sike
nobaunno ceit y 1888 p. [aiici ¢dopmyntoBaB BEpXOBEHCTBO MpaBa y TPhOX
OCHOBHHUX acMeKTaX, 110 MEePEeTHHAIOThCA MDK coboro. Ilepmuii 1 HaNTOIOBHIMINMA
acnekT Takuii: «Hikoro He MoXke OyTH MOKapaHO UM HE3aKOHHO 3aCyIKEHO 0COOMCTO
ad0 y MailHOBOMY CE€HCI, KpIM SIK 3a I€BHE MOPYIICHHS 3aKOHY, BCTAHOBJICHE
3BUYAalHUM TMPABOBHMM IOPSJIKOM Yy 3BHYAMHHUX CyAax KpaiHm». Jlpyruil acmekT
BEPXOBEHCTBA IpaBa MOJSTaB y TOMY, IO BC1 € pIBHUMH Tepe]] 3BUUafHIM 3aKOHOM.
I 3pemToro TpeTiii acrieKT BepXOBEHCTBA IpaBa, 3a Jlalici, SBiIsSB cO00I0 HE CTIIbKH
OKpPEMHI €JIEMEHT, CKUIbKM BU3HAUYEHHS TTMOMHHOI OCHOBM BEPXOBEHCTBA IpaBa —
IOPUCTUKIIT 3BUYaiHUX CY/IIB.

BepxoBeHCTBO MpaBa 1 MpaBoBa JiepxaBa — I[IHHICHI KaTeropii, ryMaHICTUYHI
i7leaii pO3BUTKY cycmiibcTBa. OHAK, CHIBBIAHOUIEHHS MDK UMM (eHOMEHAMU
JI0TETIep Y BITYM3HSHIN JIITEpaTypl HAJIGKHUM YMHOM He 3°sicoBaHe. Tak, OJiHI BUEHI
(O. CkakyH) BBaXalOTh MOHSATTS MPUHIIMITY BEPXOBEHCTBA OUIBII IIUPOKHM, HIXK
MpaBoBa Jiep>kaBa 1 B TaKOMYy CEHCI O3Hada€, IO MpaBO Mae TaHyBaTH B
IPOMAISTHCLKOMY CYCHUIBCTBI, JIep»aBi, ii MpaBOBifi cuUCTeMi, TOOTO OXOMUTH BCi
chepu KUTTEAISUIBHOCTI JIIOAWMHH, BKIIOYAIOYM W MIKHApOAHY cdepy, a HE JIHIIE
nep>kaBy; iHu (I1. PaGiHoBUY) — 3BYKYIOTh HOr0 O MPUHIIMITY [IPABOBOI JIEpKaBH,
tpeti (M. Ko3to0Opa) — He BOayaroTh IPHUHIIMIIOBOI Pi3HUIII MK aHrmchbkuM «Rule
of law» 1 HiMenbkuMm «Rechtsstaaty, koHcTaTyroud, MO BIAMIHHOCTI MDK IIUMH
MOHSTTSMU € MIBUIIE TEPMIHOJIOTTYHUMH, HI’K 3MICTOBHUMH.

Huni y ropunnuHiii Hayill BEpXOBEHCTBO IpaBa TIYMAYUTHhCS Y 3B’SI3KYy 3
TaKUMU 1HCTUTYTaMH, K MpaBa 1 CBOOOAM JIOJUHU 1 TPOMAJTHUHA Ta BEPXOBEHCTBO
3akoHy. Illomo mepmmoro 3 WX MIAXOMIB JO0 PO3YMIHHS BEPXOBEHCTBA IpaBa,
3a3HAUYMMO, 10 KOHIIETIIisi BEPXOBEHCTBA IpaBa BHUXOJIUTH 13 TOro, IIO MPaBO

3B’s13y€, OOMEXye Jep)KaBy B 1HTepecax OcoOM 1 CyCHiIbCTBA B IJIoMy. Y
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3a3HAUEHOMY CEHCl MpaBO BUCTyMAa€ SK CUJa, 37aTHA MIAKOPUTH JAEpiKaBy.
BepxoBeHCcTBO mpaBa nependayvae piBHICTh OCHOBOIIOJIOKHHUX MPaB 1 CBOOO/T IO IUHU
K TOJIOBHOTO CYO’€KTa I'pPOMAJSHCHKOTO CYCIUIbCTBA, 30€pEKEHHs 1i aBTOHOMII,
y3roJIKEHICTD MpaB 3 IIpaBaMHM 1HIIHMX OCiO.

Came ToMy, sk cropaBemiuBo 3a3HauMB . CKpUITHIOK, 3BEpPTAlOYUCH [0
npoOJieMH peaitizallii MPUHIIMITY BEPXOBEHCTBA IIpaBa y CBITJI1 popMyBaHHS YKpaiHU
AK JIEMOKPATUYHOI 1 MPaBOBOi JEp>KaBH, HE MOXKHA 3aJUIIMTH 11032 YBaror Take
MOHSTTA, SIK «TPOMAJSHCHKE CYCHUIBCTBO». PO3BUTOK CydacHHX JIE€MOKPATHUYHHUX
MOJITUYHUX CHUCTEM 3acBifuye, IO HaBITh I HAMPO3BUHEHINIMX JIEpKaB 3
TPUBAIMMHU TPABOBUMHU Ta KOHCTHUTYILIWHUMH TPaJWLISAMU, 3 TOCTATHHO BHCOKUM
piBHEM TMOJITUYHOI Ta MPaBOBOI KYJIBTYpPH MOTpeda B ICHYBaHHI I'POMAASTHCHKOTO
CYCIIJILCTBA SIK €JIEMEHTY CHCTEMHU 3aXUCTY MPaB JIIOJIMHU HE JIUIIE HE 3MEHIIY€EThC,
a 1 HaBMaK1 — IIiJIBULIY€ThCSI.

CamMe TrpoMaJsHCBKE CYCHIIBCTBO € «COLIAJIbHUM KOHTEKCTOM» IS
dbopMyBaHHS IHCTUTYTIB MpaB JIOJUHU Ta MPABOBOI Jep>KaBU. BiICyTHICTH MIITHUX
IPOMAJICBKUX IHCTUTYTIB Y Cy4aCHOMY CYCIUIBCTBI MPHU3BOJAUTH J0 3aKOHOMIPHHX
HACJIAKIB — «OE3KUTTEBOCTI», CTA0KOT €(HEKTUBHOCTI IHCTUTYTY IMPaB JIFOJAUHH 1, 5K
HaCJI0K, — peajbHO1 He3aTpeOyBaHOCTI MPaBOBOT MyOI1YHOIT BIIAIH.

B 1npaBoBiii nepkaBi MOBMHHI ()YHKIIOHYBAaTH PO3BHHEHI 1HCTUTYTH
IPOMaJIIHCHKOTO CYCIUIBCTBA, JO 4YMCIA SKUX TPAAMULINHO BIAHOCATH, B MEpIIy
yepry, MHOJITUYHI MapTii, Npo(CHiIKK, HEypsIoBl oOpraHizaiii, 3aco0M MacoBOi
iH(popMarlii, a TakoXK CIM’I0, UEPKBY Ta 1H. 3aBASKH UM IHCTHUTYTaM TPOMAaJsIHU
CaMOCTITHO BUPILIYIOTh OUIBLIICTh MUTaHb, IOB’SA3aHUX 3 1X TOBCSKJIEHHOIO
KUTTENSUIBHICTIO, O€3 MpsAMOi y4yacTl JAeprKaBH, 1i OpraHiB Ta IMOCAaTOBUX OCIO.
Han3BuuailHa BaKJIMBICTh ICHYBAHHS PO3BHHEHHX I1HCTUTYTIB TPOMAASHCHKOIO
CyclniibcTBa OOYMOBJIE€HAa THUM, IO BOHU SBJSIOTH COOOI0 COLIAJIBHY OCHOBY
MPaBOBOI JepKaBH, 0€3 SKOi OCTaHHS ICHYBAaTH HE MOXE, TOOTO 0€3 TPOMaJAsTHCHKOTO
CYCIIUJIbCTBA HE B1IOYBAETHCS MPaBOBa JEpXaBa M HE 3MIMCHIOETHCS BEPXOBEHCTBO
npasa.

[lepexonsun 10 apyroro crmocoOy I1HTeprpeTanii TPUHIMIY BEPXOBEHCTBA
mpaBa, TOOTO TJIyMau€HHsS BEpPXOBEHCTBA IIpaBa 4epe3 IMOHSITTS BEPXOBEHCTBA
3aKOHYy, 3a3HaUuMMO, II0 BEPXOBEHCTBO 3aKOHY — BH3HayallbHa pPOJIb 3aKOHY B
MpaBOBIA CHUCTEM1 JepkaBd, B [ISJIBHOCTI BCIX CyO’ €KTIB mMpaBa, Hacamriepes,
JEp’)KaBHUX OpraHiB 1 mnocaaoBux oci0. Lleld npuHUMI Mae MpOSBISATUCA B
MaKCUMaJbHOMY B1JOOpaX€HH1 HApOAHOI BOJI B MPUUHATHUX aKTaxX, B MIHIMAJIbHINA
JOCTAaTHOCTI TIPABOBOT'O PETYJIIOBaHHS, a TAKOX Yy 3a00pOHI mepeiayul 3aKOHOJaBUUX
MOBHOBA&KEHB 1HIINM JEpKaBHUM opranaM. OJHaK, JOBOJI YacTO CIOCTEPIraloThCs
Cepiio3H1 PO301KHOCTI MK 3aKOHOM 1 mpaBoM. Tomy, sik 3a3Hayae II. ApHayToB,
BEPXOBEHCTBO IMpaBa MOXKe OyTH MPAKTUYHO pPeai30BaHe TUIbKU TOMAl, KOJIU MPaBOBI
3aKOHM TIOEJHYIOTHCS 3 TIEBHOIO (HOpPMOIO opraHizarii nepkaBHoi Biagu. Llsa
B32€EMOOOYMOBJICHICTh MOSICHIOETHCS THUM, II0 HaBITh HAaWKpaIlll 1 HAWIOCKOHAIIII
3aKOHHM MaroTh, MO-TIEpIle, peasi3yBaTUCh, a MO-Apyre, MOBUHHI ICHYBaTH TakKl
BHYTPIIIHI IOPUAMYHI MEXaHI3MH, AKi Oynu O 3amoOLKHUM UYHMHHUKOM MO0
MOKJIUBOCTI IPUAHATTS «HETIPABOBUX 3aKOHIBY.



Crnig 3a3HauWTH, MO JOCHTh YacTO BYEHI BHU3HAIOTh CYIMEPEUHOCTI MIXK
«IIyXOM» Ta «OYKBOIO» 3aKOHY. SIKIIIO K 3aKOH € B1JIOOpa)KEHHSM, BIJA3E€pKaICHHIM
MIEBHOTO PIBHS HAYKOBOi, TOKTPHUHAJIBHOI MPABOCBIJJOMOCTI, TO TaKHUX PO301KHOCTEH
HE BUHUKATHME Ha MPAKTHUIII.

[lincymoBytouM BUKJIAJEHE, 3a3HAUYMMO, 10 YTBEP/KEHHA MPUHIUILY
BEPXOBEHCTBA IpaBa y Halliil AepkaBi i GyHKIIOHYBAaHHSA IEMOKPATUYHO1, PABOBOI
JIEp>KaBH MOYKJIMBE JIMIIIE 32 TAKUX YMOB:

1) HasBHICTP TOBHOIIIHHOTO TPOMAASHCHKOTO CYCHIJIBCTBA, OCKUIBKH
BUHUKHEHHS BEpPXOBEHCTBA IpaBa 1 MpaBoOBOi JIepKaBU 00YMOBJICHO caMe oTpedamMu
IPOMAaJITHCHKOTO CYCHIbCTBA.

2) Peamizariss mpuHIOMITY HApOJHOTO CYBEPEHITETY, MOKTPHHA SIKOTO Oyna
po3pobiena me y XVIII ct. ¢panmy3skum muciurenem JXK.-)XK. Pycco. Came imes
HApOJOBIAA/d BH3HAYa€ CYTHICTh JEMOKpaTii, OCKUIbKM peajbHa HAsBHICTh 4U
BIICYTHICTh HApOJOBIAQJJA Ja€ IMMJACTaBHA JJI YITKOrO TOAUTY JEMOKpatii #
TUKTATYPH.

3) 3B’s3aHIiCTh, OOMEXKEHICTH JEpKaBHOI BiIaAU MpaBaMH W cBoOOAaMHU
JIOJIMHU, TIOJAUT JEP’KaBHOI BJIaJd, KOHCTUTYI[IWHE BCTAHOBJIEHHS IpaB 1 CBOOOJ
JIIOJIMHM 1 TPOMAJITHIHA, B3a€EMHA BIJIMOBIAAIBHICTD JIep>KaBU 1 0COOH TOIIIO.

4) PeanbHICTh TPUHIUIY OCHOBOIOJIOKHUX TpaB 1 CBOOOJ JIOJUHHU.
BusnaHHs, AOTpuUMaHHS, OXOpOHA 1 3axUCT JAepxaBamu (y pe3ysbTari yron)
OCHOBHMX NPaB JIIOJIMHU, 3aKPIINIEHUX HAa MIKHAPOJHOMY PiBHI, € CBITYEHHSIM TOTO,
0 BOHM CTajgd HE JHIIe OO0 €KTOM MDKHApPOJHOTO pETYIIOBaHHS, ale W
MDKHApPOIHUMH CTaHJapTaMHu.

5) Brinenns npuHuuiy BepxoBeHCTBa KOHCTUTYIII, SIKUHA MOXKHA pO3TIISIIATH
AK IUIICHUM KOHCTUTYI[IMHUN NPHHLMI OpraHizamii i (QyHKIIOHYBaHHS MHpPaBOBOi
JIEp’KaBH, B OCHOBY SIKOTO TOKJIAJCHO 3arajbHy 1ACI0 MAMOPSAKYBAHHS JEP’KaBH
KOHCTHUTYIIi1, IPaBy 3arajom.

6) BinmoBiganabHICTh AepkaBu Tepell 0co00r0. [HCTUTYT BiNMOBIAATBHOCTI
Jep>KaBU TIepes; 0co000 — OJHA 3 TOJIOBHUX TrapaHTId IpaB 1 CBOOO JIFOIAWHH,
3aKpIIUICHUX y YWUHHOMY 3akoHOnMaBcTBl. CaMe 3aBAsIKM I[bOMY IHCTUTYTY
J0CSTaeThesl  MOciablieHHs TUCKY JepKaBH Ha CYCHIILCTBO 1, BOJHOYAC,
IT1IBUIIYE€THCS MOYJIMBICTh KOHTPOJIIO OCTAHHBOTO 3a JIISIMU JIeP KaBHU.

7) JoTpumaHHS TPUHIUIY IOPUIAYHOT BU3HAYEHOCTI, SKUM IMILTIKOBAHHMA
KonBeHl11i€10 1 € OJHUM 13 OCHOBHUX €JIEMEHTIB BEPXOBEHCTBA MpaBa. 3arajibHy 1J1€10
IOpUMYHOI BU3HAYEHOCTI, AK cTBepkye T. Xaptii, 3BUYAlHO X BU3HAHO
OUTBIIICTIO MPABOBUX CUCTEM; OJIHAK caMe B TpaBi €Bpomneiicbkoro Coro3y ii poisb €
OUIbII ~ KOHKPETHOI, TMNpuiMar4d  (QOpMHU  PI3HOMAHITHMX  IM1JIKOHLIETIIIH.
HaliBaxnuBilIMMHU cepell HUX €: BIACYTHICTb 3BOPOTHOI CHJIM Y HOBOINPHUIHSATHX
3aKOHIB (aHTJI. non-retroactivity), 3akpiruieHi npaBa (anri. vested rights) Ta 3akoHHI
ouikyBaHHs (aHr. legitimate expectations)

8) 3abe3medyeHHs TMPaABOMOPSAIKY, TOOTO «aTMocpepw» HOPMAIBHOTO
MIPABOBOTO YKUTTS, 1[0 BCTAHOBIIIOETHCS B PE3YJIBTATI TOYHOTO 1 TOBHOTO 3/11CHEHHS
PO3MOPSIKEHb MPABOBUX HOPM (IpaB, cB0OO, 000B’S3KiB, BiIMOBIIAILHOCTI) BCIMA
cy0’exktamu TmpaBa. [IpaBomopsmok, SK JEp>KaBHOMPABOBE SBUIIE, CIY>KUTb

crabumzaiili, TIATPUMAHHIO pIBHOBark MK IHTepecaMd TPOMAISTHCHKOTO
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CYCIIJIBCTBA 1 JepkaBH. TakuM YHMHOM, TPUHIUI BEPXOBEHCTBA IMpaBa €
BIIOOpaXCHHSAM HAWBUINMUX 3arajJibHOMIOJACHKMX IIIHHOCTEH y BCIX cdepax
CYCIUIBHOTO KUTTS, OPIEHTUPOM IMONITYKY HUISIXIB 10 CBITOBOT'O MOPSIIKY

MoxHa BUIIIUTH ABiI OCHOBHI KOHIIENii BEpXOBEHCTBA NMpaBa: GopMaibHe
a00 «TOHKe» Ta 3MICTOBHE ab0 cyOcTaHIlIOHATbHE BUSHAUYCHHS BEPXOBEHCTBA MIpaBa.

dopMarbHe BHU3HAYEHHSI BEPXOBEHCTBA IIpaBa HE POOUTH CYIKEHHS PO
«CTIPaBEJIUBICTh) CaMOT0 3aKOHY, a BU3HAUYA€ KOHKPETHI MPOLEAypHI aTpUOyTH SIK1
MOBMHHA MaTH MpaBoBa cHUcTeMa, 100 OyTH 3TigHO 3 MPHUHIIMIIOM BEPXOBEHCTBA
npasa.

3MICTOBHI KOHIIEMIIi BEPXOBEHCTBAa MpaBa BUXOIATH 3a MEXI IBOrO 1
BKJIIOYAIOTh JIESIKI CYTTEBI Mpasa, SKi, K CTBEP/HKYIOThH 11 KOHIEMIl, IPYHTYIOThCS
a00 BUIUIMBAIOTH 3 CAMOT'O BEPXOBEHCTBA MPaBa.

BigMiHHOCTI MiX MaTepialbHOIO Ta (OPMAIBHOI KOHICHIISIMU[pEA. | pen.
KO/]

[Mayn Kpeiir Ttak ¢dopmyntoe BIAMIHHOCTI MiX IIUMHA  KOHIICHIIISIMHU.
«®DopManbHl KOHLEMNIIi BEPXOBEHCTBA IIpaBa PpO3MVISIAIOTH CHOCIO, SKUM Oylo
BCTAHOBJICHO 3aKOH; YITKICTh HOPMH 1 YacOBY XapaKTEPUCTUKY BIPOBAIKEHOI
HopMu. IIpore ¢opmanbHi KOHIENIii BEpPXOBEHCTBa MpaBa HE MalTh Ha METI
BUHECEHHS CY/KEHb 110/10 (PaKTUYHOIO 3MICTy 3aKoHy. i popMasibHUX KOHILIETILIN
MpaBa HE Ma€ 3HAYCHHS, TOOpU YU NOTaHUM 3aKOH, SKIIO (OPMATBHUX BUMOT 00
BEPXOBEHCTBA MpaBa Oyino goTpumaHo. Ti K, XTO Hajae mepeBary marepiaJbHUM
KOHIIENI[ISIM, TIParHyTh BUWTH 3a I pamMKu. BHU3Hauaiouu HasSBHICTH 3a3HAYCHUX
dbopMaTbHIX BIACTHBOCTEH BEPXOBEHCTBA IMpaBa, BOHU MPArHyTh PO3BUHYTHU ITIO
JNOKTpHHY. BBaskaeTbcs 110 MEBHI peabHl MpaBa 0a3yloThCs Ha BEPXOBEHCTBI MpaBa
a00 BUIUIMBAIOTH 3 HHOTO. L[ KOHIEMIIiS BUKOPUCTOBYETHCS SIK OCHOBA LIUX TPaB, 1
Takl IpaBa IMOTIM BUKOPUCTOBYIOThCS, LI00 PpO3PIZHUTH ,JOOpPI 3aKOHM, SKi
BIJIITOBIAAIOTH IIMM IIpaBaM, 1 ,,[0TaHi" 3aKOHH, 1110 TM HE BiAMOBIAar0TH».[32]

[HIIMIME clOBaMHM OCHOBHA BIJIMIHHICTH KOPOTKO MOe OyTH chopMyibOBaHa
Tak: (hopmanbHi Teopii 30CePEeIKYIOTh YBary Ha HAJIEKHUX JDKepeliaX 1 3aKOHHOCTI
(xo4a ocTaHHS 1HOJI BIIHOCHUTHCS caMe JI0 MaTepialbHUX TEOpii), a MaTepialibHi
Teopii BKIIOYAIOTh OKPIM (pOpPMaTBHUX TAKOX BUMOTH IOJO BIAMOBIAHOCTI 3MICTY
3aKOHY MPUHITUIIAM TIpaBa Y¥ MOPAJi.

dopMaJibHI KOHIIENII BEPXOBEHCTBA IpaBa

b. Tamanara BuauIs€ Taki Tpu MOAEN (POpMaTbHUX KOHLICTII:

1. TlpaBiiHHS Ha OCHOBI 3aKOHY — «3aKOH SIK 1HCTPYMEHT Iiil ypsay». Y
[IbOMY BHWITaJKy BiANaJac CEHC B OKPEMOMY TMOHSITTI BEpXOBEHCTBa mpasa. [lpu
1IbOMY BOHO (DaKTH4YHO iCHY€ B Oynb-siKiid JepkaBl. Taka KoHIENIis HE nependayae
JIOCTaTHROTO OOMEKEHHS YPSAY TIPABOM.

[Is Momenb He XapakTepHa MJis 3aXiJHOI MPABOBOi JTOKTPUHHU, HATOMICTb
BJIACTHBA, 30KpEMa, TOYIIl 30py Ha BEPXOBEHCTBO MIPaBa KUTAMCHKOTO ypsy.

2. ®opmManbHa 3aKOHHICTb, IO € 3arajbHOI0 Ta TIPYHTYETbCS Ha
nepea0avyBaHOCTI, 3PO3YMUIOCTI, YITKOCTI 3aKOHY. TeopeTWkamu i€l Mojenl €
Jlxoszed Pau, Jlon ®ymnep, Opiapix pou Iaex Ta im.

3. JleMOKpaTisi IUIIOC 3aKOHHICTb — 3T0fla CYCHUJIbCTBA IIOAO IEBHOTO

MATaHHS BU3HAYAE 3MICT 3aKOHY.
11


https://uk.wikipedia.org/w/index.php?title=%D0%92%D0%B5%D1%80%D1%85%D0%BE%D0%B2%D0%B5%D0%BD%D1%81%D1%82%D0%B2%D0%BE_%D0%BF%D1%80%D0%B0%D0%B2%D0%B0&veaction=edit&section=8
https://uk.wikipedia.org/w/index.php?title=%D0%92%D0%B5%D1%80%D1%85%D0%BE%D0%B2%D0%B5%D0%BD%D1%81%D1%82%D0%B2%D0%BE_%D0%BF%D1%80%D0%B0%D0%B2%D0%B0&action=edit&section=8
https://uk.wikipedia.org/w/index.php?title=%D0%92%D0%B5%D1%80%D1%85%D0%BE%D0%B2%D0%B5%D0%BD%D1%81%D1%82%D0%B2%D0%BE_%D0%BF%D1%80%D0%B0%D0%B2%D0%B0&action=edit&section=8
https://uk.wikipedia.org/wiki/%D0%92%D0%B5%D1%80%D1%85%D0%BE%D0%B2%D0%B5%D0%BD%D1%81%D1%82%D0%B2%D0%BE_%D0%BF%D1%80%D0%B0%D0%B2%D0%B0#cite_note-32

dopmanibHa KOHIICMIIsI BEPXOBEHCTBA INpaBa MIATPUMYETbCA OaraTbMa
HAYKOBISIMU.

Pa3zom 3 TiM GaraTo JOCIHIIHUKIB 3aCY/KYIOTh HAamp. MPaBJIiHHS 32 IOIOMOTOI0
3aKOHY SIK aBTOPUTAPUCTCHKY Jedopmallilo Tpaauilli BEpPXOBEHCTBA IpaBa.
dopManbHa KOHIEMNIIS IIJIKOM CyMIiCHA 3 aBTOPUTAPHUM PEKUMOM, 00 3aKOH MOXKE
BCTAHOBUTHU paOCTBO, PACOBY Cerperaiiio, CeKCyajlbHy HEpIBHICTh, HE MOPYIIYIOUU
BHMOT BEpXOBEHCTBA IpaBa.

dopManbHa KOHIICTIIS BEPXOBEHCTBA MpPaBa € MOPAIBHO HEUTpaabHOO. JIis
UTFOCTpAarlii hOTO ... BUKOPHUCTOBYE TOPIBHSHHSA 3aKOHY (TIpaBa) 1 HOXKa, M0 MOXKE
BUKOPHUCTOBYBATHCS SIK AJII MPUTOTYBAHHS 1K1, TaK 1 111 BOUBCTBA JIIOAMHU.

PazoM 3 TUM okpemi MOAEI1 MOKYTh 1 BIAPI3HATHUCS B IIbOMY BIIHOIICHHI. TakK,
dbopManbHa 3aKOHHICTH € JI0 TMEBHOI MIPH MOPAJbHO MO3UTHUBHOIO, TOMY IIIO
HiATPUMYE T1IHICTH 0COOU, TO3BOJISIOYH il TIepedadaTH i ITaHyBaTH BiacHi fii.[33]

MarepianbHi KOHIeNUii BEepPXOBEHCTBA NpaBa

3aranpHUMHU 1X XapakTEPUCTHUKAMU € Te€, 110 BOHU: YaCTO IPYHTYIOThCS Ha
MPUPOHO-TIPABOBUX KOHIEMIIISIX TPABOPO3YMIHHS Ta BIAMOBIIHO YITKO PO3PI3HSIIOTH
MpaBo 1 3aKOH;

€ CKJIQJIHIIIMMH IO CYT1, 60 BKJIIOYAIOTh (hopMaibHI BUMOTH 3aKOHHOCTI, POTE
WIyTh Aaii 1 BpaxOBYIOTh OLIIHOYHI KpUTEpli IMIOAO0 3MICTYy Ta peajisailii 3aKOHIB
(CIpUMHATTS SK HAWBHUINOI IIHHOCTI JIFOJCHKOI OCOOM Ta ii T1AHOCTI, OCOOMCTOI
aBTOHOMI1, IHAUBIAYaJbHUX MPaB).

BinoMuM nipecTaBHUKOM TEOpI1id OO BUY € 30KkpeMa Ponanby J(BOpKiH.

b. Tamanara BuAlIg€ TpU MOZENI MaTeplalbHUX KOHLEMIIM, 0 IPYHTYIOThCS
Ha TaKuX BaplaHTax CBOIX LIEHTPAJIbHUX 1JICH:

1. InnuBinyanbHI npaBa — BIACHICTh, KOHTPAKTH, IPUBATHICTh, ABTOHOMIS.

2. IlpaBo rigHocTi Ta/ab60 IpaBOCYAAS.

3. JlepaBa 3aranbHOTO J00pOOYTY — peayibHa PIBHICTh, T0OPOOYT, 3aXUCT
rpoMay (HalImupIna KOHIEIis).

[TpoGneMHUMY MUTAHHSIMH 3a3HAYCHUX TEOPiil € OallaHC 1HAUBIAyaIbHUX TPaB
Ta JIEMOKpaTii, a0CTPAKTHICTh Ta KOHKPETHA HEBU3HAYEHICTh 3MICTOBHMX KPHUTEPIiB
OIIHKY 3aKOHY, BU3HAYEHHS KOHKPETHOTO PO3YMIHHS 3MICTY 1HAMBIIYaJbHUX IPaB
TOIILIO.

IIpaBo Ha npuBaTHicTBL. Briepiie NOHATTS npaBa HAa MPUBATHICTh Y IOPUIUYHIMI
MPaKTUIl 3’ IBUWIOCS TUIbKU y 1928 porri nig yac po3risay crpaBu «OaMcTen IpoTH
CIIA». V mi# cnpaBi Cya BBaxaB, 10 TepexoruieHHs iHdopMaiii He Oyio
nopymieHHs M Konctutyuii CHIA, ockinbku npu 1IbOMY He BiOynocs (i3U4HOTO
nopymeHHss Mex Oynunky. Cynna x Bepxonoro Cymy CIIA Jlyi bpanpaiiz
BHUCTYIIUB 3 OKPEMOIO AYMKOIO, B KI 3a3HAYWB, L0 «PaBO OYTHU 3aIMILIECHUM Y
CIOKOi € HalOUIbII YHIBEpCAIbHUM 3 TMpaB, KOTpe HAWOUIbII IIHYIOTh YCI
IUBLITI30BaH1 JIFOINY.

Takum 4MHOM, BpaxoByrOUHM mpereAcHTHUN xapaktep npasa CIIIA, a Takox Toii
¢dakt, mo okpema aymka cynai BepxoBrHoro Cyny CIIA € ckiagoBo 4acTHHOIO
Bchboro pimennst Cyy, MOKHA CTBEP/KYBaTH, 1o came y 1928 poiti Briepie y CBiTi

B110yJIOCS FOPUIUYHE 3aKPITIIICHHS TAKOTO MOHSTTS SIK MPABO HA MPUBATHICTb.
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[Ticns 3axinyenns pyroi cBiTOBOI BiifHH MpaBO Ha MPHUBATHICTH OYJO 3aKPIIJICHO Y
HU3L1 MDKHApOAHUX JTOKYMEHTIB. 30KpeMma, cTaTTs 12 3aranbHOi Jekiapanii rnpas
moauan 1948 poky mporoJjoinye, MO HIXTO HE MOXE 3a3HaBaTH O€3MiJCTaBHOTO
BTpy4YaHHs y Horo ocobucre Ta ciMmeiiHe XuTTA. KoxkHa roguHa Mae mpaBo Ha
3aXMCT 3aKOHY B1Jl TAKOT'O BTPY4aHHs a00 TaKUX MOCSTaHb.

VY crarti 8 KoHBeHIIii PO 3aXKCT IpaB JIOJUHA 1 OCHOBOIOJOXKHUX CBOOO/T
1950 poky 3a3HayaeThCs MPO MPABO HA MOBAry 0 MPUBATHOTO 1 CIMEHHOTO KUTTA, a
TaKOX JI0 CBOTO JKUTJIA Ta KOPECITOHACHITI1.
3rigHo 31 crarTero 17 MiKHapOJHOTO MAKTy MPO FPOMAASHCHKI Ta MOJITHYHI MpaBa
1966 poxy 3a00pOHSETHCS CBAaBUIBHE YW HE3aKOHHE BTPYYaHHS B OCOOWCTE Ta
CiMeWHEe XUTTS JIIOJUHU, CBABUIbHI YW HE3aKOHHI IMOCSTaHHS Ha HEJOTOPKAHHICTh
XKUTIa ab0 TaEMHUINI0O KOPECIOHICHII YW HE3aKOHHI IOCSATaHHS Ha 4YeCTh 1
penyramito. KokHa mtoiMHa Ma€e TIpaBO HA 3aXUCT 3aKOHY BiJ] TAKOTO BTPYYaHHS UM
TaKUX MOCSATaHb.

Bongnouac y 3B’S3Ky 3 PO3BUTKOM HOBHUX TEXHOJIOTIM Ta, K HACIiJIOK,
3aCTOCYBaHHSM aBTOMAaTHU30BaHOI OOPOOKM BETMKHX MACHUBIB MEPCOHAIBHUX JAHUX,
MOCTaJ0 MHUTAHHSA HEOOXTHOCTI 3axXUCTy o0ci0 y 3B’A3Ky 3 TakKo0 O0OpOOKOI0.
Buxoasuu 3 nporo, y 1981 pori Oyna npuiinsta Kousenuist Pagu €spornu «Ilpo
3aXMCT 0cCi0 y 3B'A3Ky 3 aBTOMATHU30BAHOI OOPOOKOIO TEPCOHATIBHUX JAHUX)»
(KonBenmist Nel08). TakuM 4yuMHOM y CHCTEMI MIXKHApOJHOIO IpaBa BiaOynocs
3aKpIIJICHHS MpaBa Ha 3aXUCT NMEPCOHATBHUX JaHUX K CKJIAJ0BOT YaCTHUHU OUIBII
IIMPOKOro mpaBa Ha mnpuBaTHicTb. Y 2001 powi Oyno npwuitHsaTo JlogaTkoBuid
npotokon 10 Kousenmii Ne 108, saxuii koHkpeTtn3ye BuMoru KoHBeHIIi 10 JAepkaB-
MIAMUCAHTIB  [IOJI0  NPU3HAUYEHHS ~ OpraHiB  HArjsigy Ta  3a0e3MeueHHs
TPAHCKOPJIOHHUX TIOTOKIB JTaHHX.

He 3anuimaeTscsi OCTOPOHBb CBITOBUX TEHACHIIN y KOHTEKCTI HOPMAaTHBHOTO
3a0e3MnedeHHs MpaBa Ha MPUBATHICTH 1 HAIlIOHAJIIbHE 3aKOHOJJAaBCTBO HAIIIOT JIEPKaBH.
3okpema, crarts 32 KoHctutyili BCTaHOBIIOE, IO HIXTO HE MOXKE 3a3HaBATU
BTpyYaHHS B HOro OCOOMCTE 1 CIMEWHE >KWUTTS, KpIM BHUIIAJKIB, Tepen0adeHux
Koncrurymiero Ykpainu. He gomyckaerbest 30upanns, 30epirants, BUKOPUCTAHHS Ta
MOIIMPEHHs KOH(iAeHITIHHOT 1H(pOopMarlii po ocoly 6e3 ii 3roau, KpiM BHUMAJKIB,
BU3HAYCHUX 3aKOHOM, 1 JIMIIIE B IHTEpEcax HaIllOHAIBHOI O€3MeKH, €KOHOMIYHOTO
n06poOyTy Ta mpaB JoauHU. I[IpaBoBI BIJHOCHHM, IIOB’s3aHi 13 3aXHCTOM 1
00pOoOKOI0 TEPCOHANBHUX JaHUX, PEryatorThes 3akoHoM Ykpainu «IIpo 3axuct
MEePCOHAIbHUX JaHux». Y To »xe uvac y 2010 pomi VYkpaina patudikyBaia
Kongeniiro Ne108 Ta JlonatkoBuii MpOTOKOJ /10 HE.

3 ypaxyBaHHSM Cy4acHHMX TE€HIEHUIN y cdepl pO3BUTKY HOBITHIX TEXHOJIOT1H
3aXMCT TIpaBa Ha MPUBATHICTH CTA€ JeAali CKJIAIHIIIAM IPOIECOM, IO, Y CBOIO
4yepry, noTpedye OiIbIIl CUCTEMHOTO MPAaBOBOIO PETyJIIOBaHHS. 3 OIJISAy Ha Iie, Y
2018 pori 6ymo BigkpuTo aist mianucanus MopepnizoBany Konseniiro 108+ (Hapasi
B VYKpaiHi BeAeThCA poOOTa IIOA0 MATOTOBKK A0 IMANHCAHHS 3a3HA4YeHOI
Kounsenrii). HaiiGinpim cydyacHUM MIXHApOJHUM CTaHIApTOM y cdepl 3axucTy
MEPCOHAILHUX JAHUX BBAKAETHCA 3arajbHUM PErjaMeHT IMPO 3aXHUCT JAAHHX, OlIbII
Bimomuit sk GDPR. Ha choronuimuii nens PermaMeHT 3acTOCOBYETHCS 3/1€01BIIIOTO

Ha Teputopii €C, ogHaKk B TOW K€ dYac JJisi 0aratboX BiH BHUCTYMAE MipUIIOM
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BIJMOBIAHOCTI HAMKpamuM MpakTHKaM Yy KOHTEKCTI JOTPUMaHHS TMpaBa Ha
NPUBATHICTH B LIJIOMY Ta IIpaBa Ha 3aXUCT MEPCOHATBHUX JAHUX 30KpeEMa.

Orxe, posnoyaBmu cBi nusix y 1928 pomi B okpemiit aymii cyzaji
Bepxosnoro Cyay CIIA, mpaBo Ha MPUBATHICTh YyXe B cepeAuHi XX CTONITTS
TpaHchopMyBaJiocsl B 0JIHE 3 PyHJIaMEHTaIbHUX IMPaB JIOJUHU, a HAMPUKIHII XX —
noyatky XXI CTOMITTA 13 PO3BUTKOM TEXHOJIOTIM MEpeTBOPWIIOCS Ha Take, IO
noTpedye KOHCOoIiaaIi Mi>KHAPOIHUX 3YCHIIb 3a 1S HOT0 €(DEKTHBHOTO 3aXHUCTY.

4. IlpaBo Ha cBo0OAY Ta 0COOMCTY HEJOTOPKAHHICTb B MiKHAPOJIHO-
NPaBOBUX aKTax

[IpaBo Ha cBOOOAY Ta OCOOMCTY HEAOTOPKAHHICTD - OJTHE 3 (PYHIAMEHTATLHUX
MpaB JIOAWHU Yy CY4aCHOMY JE€MOKPAaTHYHOMY CYCIUIBCTBI, K€ HAJICKUTH 0
O0COOMCTHX HEMaHOBHX IpaB, IO 3a0e3Me4yroTh NPHUPOAHE iCHYBaHHS (HI3UUHOI
ocoou.

BaxxnuBuM eneMeHTOM cBOOOM 0COOM € 0COOMCTa HEJOTOPKAHHICTh - OJHE 3
HaWBAKJIMBIIIUX OCOOUCTUX TPaB JIIOJWHM, sIKE BOHAa HaOyBae BiJl Hapo KeHHs. Lle
O3Hayae, M0 KOKEH, HEe3aJeKHO Bl CTaTi, HAIlIOHAJIBHOCTI, BIPOCIIOBIIaHHS TOIIIO,
Ma€e TpaBo 3A1MCHIOBaTH Oyab-sKl Jii, 10 HE CylepedyaTh 3aKOHY, HE ITiJIJIal0unCh
OyIb-SIKMM OOMEXEHHSM IpaB ad0 MpuMycy. IHCTUTYT 0COOMCTOI HEIOTOPKAHHOCTI
OXOIUTIOE 1 (PI3UYHY HEIOTOPKAHHICTh (1€ caMe€ JKUTTS, 370pOB'S JIOJWHU, il
¢13U4HMI  CcTaH), 1 MOpPaJIbHO-AYXOBHY HEJOTOPKAHHICTh (Y€CTb, TIJIHICTh
ocobuctocti). 3a0e3nedyeHHss (Pi3MYHOT HETOTOPKAHHOCTI OCOOMCTOCTI mepeadadae
CTBOPEHHSI JOCTATHIX TrapaHTiil Bii OyAb-SKUX IOCATaHb Ha ii KUTTS, 3/I0pOB'S,
CTaTeBY HEAOTOPKAHICTh, CBOOOAY (PI3UUHOT aKTUBHOCTI 110 3 OOKY AepKaBU B 0c001
il opraHiB Ta MOCag0BUX 0OCIO, 110 3 OOKY OKpPEMUX JItoJIei. 3a0e3neueHHs MOpaJIbHO-
JTyXOBHOT HEJOTOPKAHHOCTI OXOIUTIOE KOMILJIEKC 3aXO[iB, CIPSIMOBAHMX Ha 3aXHCT
BiJI MOCSATaHb HAa MOpAJbHE 1 TMCHUXIYHE 370POB'S OCOOMCTOCTI, 1HTEJEKTYyaJbHY 1
BOJILOBY c(pepy JIFOAMHMU.

[IpaBo Ha cBOOOMY Ta MpPaBO HAa OCOOUCTY HEAOTOPKAHHICTH, MOMPU TICHHM
B3a€EMO3B'SI30K, - 11€ JIBa Pi3HI MPUPOIHI MTpaBa JIOJUHU, SIKUX HE CJIIJT TUTYyTaTH.

[IpaBo Ha cBOOOAY B Cy4acHOMY pPO3YMIHHI PO3TJISAAETHCS SK 3JATHICTH
MOBOJUTUCH HA BIIACHUW PO3CYJl, HE3B'SI3aHICTh UYYXKOKI BOJICIO, IPUMYCOM,
MOXJIMBICTh JTIOOMBATHUCS 3IMCHEHHS MOCTaBieHOi mepea coboro meTu. CBo€ro
4eproro, MpaBo Ha 0COOMCTY HETOTOPKAHHICTH - 1€ CBOOO0/1a JTFOAMHHM BiJl HE3aKOHHUX
1 HeOOrpyH- TOBaHMX 3aTPUMaHb, aPEIUTIB UM 1MO30aBJICHHS BOJII 1HIIUM IMIJISIXOM, a
TaKoX OYyIb-SIKMX 1HIIUX JiH, COpPSIMOBAHUX HA OOMEXEHHSI MOXJIMBOCTI JIFOJUHU
BUIBHO PO3MOPSIHKATUCS COOOIO.

KoncTuryuiiiHoro rapaHrtiero cBoOOIM 1 HEAOTOPKAHHOCTI € CYyJIOBHI
MOPSZIOK aPENITy, yTPUMAHHS M1 BapTOr0. 3HAYCHHS JIaHOI rapaHTii MOJIrae B TOMY,
1[0 BOHA 3aKPIMIIIOE HerI/IHyCTI/IMICTB apeIlTiB TPOMAJISH B TIPUHITUII, BCTAHOBJIIOE
BUKJTIOYHUI TOPSJOK apeliTiB 1, BHU3HAYAIOYU OCOOJIMBY IOPUIMHHY  TIPOLENy Py
aperTiB, nepeadadae KOHTPOIb 3a iX 3aKOHHICTIO 3 OOKY CYJJOBUX OPTaHiB.

EdexTuBHicTh TapaHTii mporo mpaBa, BcTaHoOBIEeHOTO cT. 29 Kouctutymii

VYkpainu, 3a0e3medyeThCsi TUM, IO JAepKaBa TapaHTye KOXKHIA 0co0l 3 MOMEHTY
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3aTpUMaHHs TPaBO 3axHUIIATH cebe Ta KOPUCTYBATHUCSA IPABOBOIO JIOMOMOTIOIO
3axucHuka. KoxxHUil 3aTpuMaHuil Mae MpaBo y OyAb-sSKUM Yac OCKApXKUTH B CYAI
cBoe 3arpuMmanHsA. [Ipo apemr abo 3aTpumaHHS JIOAUHU Mae OyTH HeraitHo
MOBIJOMJIEHO POAMYIB 3aTPUMAHOT0 UM 3aapEIITOBAHOTO.

KpuMiHaibHO-IPABOBMMH TapaHTIsIMM MpaBa HEJOTOPKAHHOCTI JIIOJUHU €
IOpUJIMYHI HOPMH, SIKI BCTAHOBJIIOIOTH KPUMIHAJIbHY BIJAMOBIIAIBHICTh 32 3J0YUHH
IPOTHU KUTTS, 3A0POB'sl, CBOOO M 0COOH, SIBHO HE3aKOHHUU apelT ado 3aTpUMaHHS,
MNPUTATHEHHS SIBHO HEBUHHOT'O 10 KPUMIHAJIBHOT BiAMOBIIaIbHOCTI TOLIO.

AMIHICTPATMBHO-IPABOBMMM  TFapaHTisIMH  TpaBa  HEIOTOPKAHHOCTI
JIOAVHY € IOpUIMYHA pEerJIaMeHTAIlisl MiJICTaB, TePMiHIB 1 POpPM aaMiHICTPAaTUBHUX
3aTpUMaHb Ta apellTiB, AUCHUIUIIHAPHA BIANOBIIATBHICTh CIY>KOOBHX 0Ci10, BUHHUX
y MOPYIICHH]I HEAOTOPKAHHOCTI JIFOIUHHU.

[cHyI0Th 1 IMBUIBLHO-PaBOBi rapaHTii MpaBa HEJOTOPKAHHOCTI JIIOJUHHU.
OcHoBa 1mUX rapaHTii 3akpimieHa y ct. 56 Koncrutyuii Ykpainu, mo nependavae
IpaBO KOXKHOTO Ha BIAIIKOAYBAHHS 3a PaxXyHOK JEp>KaBU YM OpraHiB MiCLIEBOTO
CaMOBPSIYBaHHS MaTepiaJIbHOI Ta MOPATLHOT IIKO/IU, 3aBJaHOI HE3aKOHHUMU PIllIeH-
HSMH, JIAMH 4Yd O€3MIsUIbHICTIO OpraHiB JIep>KaBHOI BJaJH, OPTraHiB MiCIIEBOTO
CaMOBPSIYBaHHS, iXHIX MOCAJOBHUX 1 CIY:KOOBUX OCIO MpHU 31HCHEHHI HUMHU CBOIX
MOBHOBAYKEHb.

37104MHY, MOB'SI3aHl 3 TOPTIBJICIO JIOAbMH, MOPYLIYIOTH IPAaBO JIIOJUHU HA
CcBO0OOMY Ta OCOOMCTY HEIOTOPKAHHICTh, KOJM BOHAa I[030aBj€HAa MOKJIMBOCTI
PO3MOPSAIKATUCS CBOIM TIJIOM, CBOEIO CTAT€BOIO CBOOOOI0, BUIBHO 31MCHIOBATH
TPYJIOBY NISUIBHICTh, PEali30BYIOUM OTPUMAHI Y MPOILIEC] JKUTTS BMIHHS T4 HABUYKH
(cT. cr. 23-25 3aranpHoi Aekiapaiii npas dtoauau, cT. 43 Konctutymii Ykpainn);
TaKOXX KOJH KEPTBU TO30aBISIOTECSA MOMKJIMBOCTI CHUIKYBAaHHS, JIUCTYBaHHS 3
pimHuMH Ta Onus3bkumu (cT. 12 3aranmbHoi Jekiiapaiiii mpaB JIFOAWHU, CT. 23
Koucrurymii Ykpainn).

[IpaBo Ha cBOOOMYy Ta OCOOMCTY HEIOTOPKAHHICTh IMepeAdaueHo y
Koncruryuii Ykpainm:

CT. 29: KO>KHa JIF0JIMHA Ma€ TIPaBO HA CBOOOIY Ta OCOOUCTY HEJIOTOPKAHHICTD.

Oxpim  Kouctutymii  Ykpainm mnpaBo Ha cBo0oay Ta  0OCOOHCTY
HEJOTOPKAHHICTh (3 PO3MEXYBAaHHSIM Ha JBa PpI3HUX I[paBa) 3a3HAUYEHO Y
HuBinbHOMY KoOIeKcl YKpainu:

cm. 288: ¢izuuna ocoba mae npaso Ha c80600y. «3a00POHSIIOTHCS OyIab-sKi
dbopmu (Hi3UYHOrO YW MCHUXIYHOTO THUCKY Ha (i3uuHy 0coOy, BTIATyBaHHS ii 10
B)KMBaHHS CIHUPTHUX HAMOiB, HAPKOTUYHUX Ta TICUXOTPOMHHX 3ac00iB, BUMHEHHS
THIIMX J1{, 10 TOPYIIYIOTh MPAaBO HA CBOOOY»;

cT. 289: (pi3nuyHa ocoba mae nMpaBo Ha OCOOUCTY HETOTOPKAHHICTH:

«®DizuyHa ocoba He Moxke OyTh MiagaHa KaTyBaHHIO, KOPCTOKOMY,
HEJTI0ICbKOMY a00 TaKoMYy, 1[0 PUHIKYE 11 T IHICTh, TOBOIKEHHIO UM MTOKAPAHHIO.

dizuune MOKAapaHHS O6arbKaMu (YCHHOBJIIOBaYaMM ), OTIKyHaMH,
MIKJITyBaJbHUKAMH, BUXOBATEISIMU MAJIOJITHIX, HEMOBHOJITHIX JITEH Ta IMiIOMIYHUX
HE JIONYCKA€ThCA.

VY pasi )KOpCTOKOi, aMOpaIbHOT TOBEAIHKH (Pi3UUHOT 0COOM 11010 1HIIIOT 0CO0H,

gKa € B Oe3MopajHOMY CTaHi, 3aCTOCOBYIOTHCS 3aXO0JM, BCTaHOBIEHI [[uBinbHUM
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KOZEKCOM YKpaiHU Ta 1HIIUM 3aKOHOM.

dizuyHa 0ocoba Mae MpaBO PO3MOPSAUTUCS IIOAO Tepedadi mcis il cMepTi
OpraHiB Ta IHIIMX aHATOMIYHUX MaTepialiB ii Tija HAyKOBUM, MEIMYHHM abo
HaBYAJIBHUM 3aKJIaJIlaM.

CBobosia Ta ocoOMCTa HEIOTOPKAHHICTh JIIOJIMHU € HAWBaKJIUBIIIUM OJiarom,
10 HAJICKUTh J0 3araJIbHOJIOJCHKUX HIHHOCTEH. [IpakTHYHO y BCIX IMBLII30BaHUX
nepkaBax cBo0OJia 3aKpiluieHa Ha PIBHI MPUPOJTHOTO 1 HEBIJI'€EMHOTO IpaBa KOXKHOT
moauHu. @OyHAaMEHTaIbHUM MPHUHIMIIOM Cy4acHOTO MIKHApOJHOTO IIpaBa,
MIPOTOJIOICHUM T1ie 'y dpaHIty3bkiit Jleknaparii npaB maroauHau 1 rpomaasauHa 1789
POKY, € 3a0€3MeUYCeHHS TPUPOAHUX 1 HEBII'€EMHUX TMPaB JIFOJAWHM, 10 SIKUX BITHOCATS 1
cBo0oay. 3 TOro yacy CBITOBa CIUIFHOTA MPHUALISE 3HAUHY yBary oXOpoHi1 cBOOOIU
Ta 0COOUCTOI HCI[OTOpKaHHOCTi JHOIUHU.

Oco6mmBoi Baromocti 1si mpobiieMa HaOyBae B mepiof rioOaiizamii 3MiH y
chepl EKOHOMIYHMX, MOJITUYHMX 1 COIIaJbHUX IMPOIIECIB Yy CBITi, IO CHpPHSE
MOIIMPEHHIO 3JI0YMHHOCTI. Y 3arajibHiil Maci 3JI0YMHHOCTI BEJIMKA YaCTKa MOCSTaHb
npumnagae Ha cBoboxy ocobucrocti. LI mpaBomopylieHHs XapakTepU3yIOThCA
BUTOHUYEHUM CIIOCOOOM CKOEHHS 1 € OJHMM 13 TOJOBHUX JDKeped JOXOJy TpaHC-
HalllOHAJTBHUX OPraHi30BaHUX 3JIOYMHHUX Tpyn. Beauky TpUBOTY BHKJIMKAE
3pOCTaHHS 3JI0YMHIB, MMOB'SI3aHUX 3 TOPTIBIEIO JIOEMHU.

Came ToMy CBITOBa CIIJIBHOTA, 00'€IHYIOYN 3YCUILIA, ITYKAE PEIETTH MPOTHUIIT
MDKHAPOJHUM BHJAM 3JIOYMHHOCTI. 3 MI€I0 METOI MNpoTAroM XX CTOMITTA TiJ
erigoto OOH, Paau €Bponu Ta IHIIKMX MIXHAPOJHHUX OpraHizaiiid po3poOsieHO Ta
MPUIHATO KOHBEHLII, YrOAu, KEpiBHI MPUHLMIMA 1 PEKOMEHJalli, CIpsSMOBaHI Ha
peaizaliito NOBHOI[IHHOI OXOPOHU CBOOOIM Ta OCOOMCTOT HEJOTOPKAHHOCTI.

Jlo 3arajibHMX Mi’KHAPOJAHMX AKTIB, /1€ 3aKpIILUIEHO MpaBO Ha CBOOOIY Ta
0COOMCTY HETOTOPKAHHICTh, BITHOCATD: 3arajibHy JAeKiaparito mnpas jroaunau (1948
p.); KoHBeHIIII0 Mpo 3aXHUCT TpaB JIOJUHU 1 OCHOBOMOJOXHHUX cBoOoa (1950 p.);
MiKHapOoIHUN TTAKT MPO TPOMASHCHKI 1 ToyiThyHI rpaBa (1966 p.) Ta iH.

Jlo cnemiaibHUX Mi’KHAPOAHMX AKTIB, SKI KOHKPETH3YIOTh OKpEMi BUIU
MOCSTaHHS Ha CBOOOJY Ta HEJOTOPKAHHICTh, 30KpeMa MW TOPTIBIIO JIIOJAbMH,
BinHOCATh KouBeHmito npo pabctBo (1926 p.); KoHBeHIiio mpo MpUMYyCOBY YU
06o0B's13k0BY mpairo (1930 p.); KonBeniito nmpo 60poTe0y 3 TOPriBCIO JIIOJIBMH Ta
eKCIUTyaTallieo MpocTUTyiii TpetiMu ocobamu (1949 p.); HomatkoBy KouBeHIrio
Mpo cKacyBaHHS paOcTBa, pabdOTOPTiBiIl Ta IHCTUTYTIB 1 3BUYAIB, MOAIOHHX M0
pabctBa (1956 p.); KonBeHuiro mpo ckacyBaHHs mnpumycoBoi mpaui (1957 p.);
[IpoToKOa MPO NMPUNUHEHHS TOPTIBII JIOJBMH, OCOOJMBO >KIHKAMH 1 JITBMH, IO
nonoBHIOe Konseniito OOH npoTu TpaHCHAIIOHAIBHOT OPraHi30BaHOI 3JI0YMHHOCTI
(2000 p.); Kongeniiro Pagu €Bponu mpo 3axoau 1moA0 MPOTUIIT TOPTIBIL JTHOIbMHU
(2005 p.); MixHapoaHy KOHBEHIIIO PO 3aXUCT YyCiX 0Ci0 BiJi HACWJIBHHUIIBKUX
3HUKHEHB (2006 p.).

VY 3aranbHiil nexaapauii npas JHOJIMHA MOXHA BUOKPEMHUTH TaKi CTaTTi, 1110
CTOCYIOThCS MpaBa Ha CBOOOY Ta OCOOMCTY HEOTOPKAHHICTB:

cm. 3: «KoxHa mroanHa Mae mMpaBoO Ha KUTTS, HA CBOOOAY 1 Ha OCOOHMCTY
HEJIOTOPKAHHICTHY;

cm. 4: «Hixto He moBuHeH OyTH B paOCTBI a00 Yy MiJHEBIILHOMY CTaHI;
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pabCTBO 1 pabOTOPTIBIIA 3a00POHSIIOTHECS B YCIX X BUAAX);

cm. 5: «HiXTo HE MOBUHEH 3a3HaBaTH TOPTYP, 00 JKOPCTOKOTO, HENIOACHKOTO,
a00 TaKoTO, 10 MPUHMKYE HOTO T1IHICTh, MOBOKCHHS 1 TOKApAHH»;

cm. 13: «Koxna mroMHa Mae mMpaBO BUIBHO TepecyBaThCs 1 oOupatu cobdi
MiCIIe TPOKUBAHHS y MeXaX KOXKHO1 JiepkaBu. KoxkHa JroArHa Mae IpaBo MOKUHYTH
OyIb-sIKy KpaiHy, BKJIFOUAIOUU U CBOIO BIIACHY, 1 IOBEPTATUCS Y CBOIO KpPaiHy».

Y MuikHapoIHOMY TMakTi NpoO TPOMAASHCHKI Ta TOJITUYHI TpaBa
3aJIeKJIapOBaHO:

cm. 9: «KoxHa roiHa Mae MpaBo Ha CBOOOIY Ta OCOOUCTY HEJOTOPKAHHICTb.
Hikoro He moxe OyTH MiAJaHO CBaBUIBHOMY apelITy YM TPUMAaHHIO MiJl BapTOIO.
Hikoro e moxe OyTu mo30aBiieHO BOJII 1HAaKIIE, K Ha MiACTaBax 1 BIAMOBIAHO J0
TaKoi MpOIEeNypH, sIKI BCTAHOBIEHO 3akoHOM. KoxkeH, XTo OyB XKepTBOIO He-
3aKOHHOTO apeIlTy Yd TPUMaHHS I BapTOI0, MA€ MPaBO HAa KOMIICHCAIIIIO, SKIH
HaJIaHO TTO30BHOI CUJINY;

cm. 12: «kKoxHOMY, XTO 3aKOHHO TlepedyBae Ha TepUTOPIi OyIb-AKOI IepKaBH,
HaJICKHUTh, Y MEXaX I1€1 TepUTOPii, IpaBO Ha BUIbHE MEpeCcyBaHHA 1 CBOOO1a BUOOPY
MICIISI IPOKUBAHHS.

HaiineranbHime npaBo Ha cBOOOAY Ta OCOOMCTY HEIOTOPKAHHICTh BU3HAUYECHO
y KoHBeHUii mpo 3axucT mpasB JIOAUHHM i OCHOBOIOJIO)KHHMX cBOOOA. 3a CT. 5
KoHBeHi1ii, K0>keH Ma€e MpaBo Ha CBOOOY Ta OCOOMCTY HEIOTOPKAHHICTh: « Hikoeo He
Modce bymu no3oasieHo c80600u, Kpim maxkux eunaokie i 6ion08iOHO 00 npoyeoypu,
8CMAHOBIEHOI 3AKOHOM:

3aKOHHE YB'SI3HEHHS 0COOU MICIS 3aCYHPKEHHS 11 KOMIETEHTHUM CY/I0M;

3aKOHHMI apemt abo 3aTpUMaHHs 0COOM 32 HEBUKOHAHHS 3aKOHHOTO MPUITUCY
cyny abo st 3a0€3MEeUeHHs BUKOHAHHSI OyJb- SIKOTO OOOB'SI3KY, BCTAHOBJICHOTO
3aKOHOM;

3aKOHHUM apermT ado 3aTpUMaHHs 0COOH, 3A1HCHEHE 3 METOI0 JOMPOBAKCHHS
il 710 KOMIETEeHTHOrOo CYJOBOTO OpraHy 3a HasBHOCTI OOTPYHTOBAHOI MIJO3pH Y
BUMHEHHI HEIO TPABOIMOPYIIEHHS a00 SKIIO OOTPYHTOBAHO BBAKAETHCS HEOOX1THUM
3armo0IrTH BYMHEHHIO HEIO MPABOMOPYIICHHS UM ii BTEU1 MICIs HOTO BUNHEHHS;

3aTpUMaHHS HEMOBHOJITHBOTO Ha MIJACTaBl 3aKOHHOTO PIMICHHS 3 METOI0
3aCTOCYBaHHS HATrJISAOBHX 3aXOJ1B BUXOBHOTO XapakTepy abo 3aKOHHE 3aTpUMaHHS
HEMOBHOJIITHHOT'O 3 METOIO JIOMPOBAKEHHS HOT0 70 KOMIIETEHTHOTO OpraHy;

3aKOHHE 3aTpUMaHHg oci0 g 3amnoOiraHHs MOMIMPEHHIO 1H(QEKUIMHUX
3aXBOPIOBAaHb, 3aKOHHE 3aTPUMAaHHS MCUXIYHOXBOPHUX, AJIKOTOJIIKIB 200 HApKOMaHIB
91 OpOJsIT;

3aKOHHUM apemT al0o 3aTpUMaHHA OCOOM 3 METOI 3amoOiraHHs i
HEJIO3BOJICHOMY BHUi3[ly B KpaiHy 4M OCOOH, IIOJ0 SIKOi MPOBAJUTHCS Ipolleaypa
nenopTarii abo eKCTpaIuIIii».

Y cr. 2. Ilporokomy Ne 4 no KouBeHmii mpo 3axuCT TpaB JTIOIWHU 1
OCHOBOTIOJIOXKHUX CBOOOJ 3a3HA4Y€HO, LI0 KOXEH, XTO 3aKOHHO TmepedyBae Ha
TepuTopii Oyab-sIKOI Jep:KaBH, Ma€ MPABO BIILHO TMEPECyBAaTUCS 1 BUTLHO BHOWpATH
MICII€ TIPOKUBAHHS B MEXaX I1€1 TEPUTOPIi.

VY cr. 5 KoHBeHIIi1 Mpo 3aXUCT MpaB JIOAUHU 3TaIyETHCS MPABO HA CBOOOTY

OJIHOYACHO 3 MPaBOM Ha OCOOMCTY HEJOTOpKaHHICTh. OJHAK Jpyra 4acTHHA CTaTTi
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MPUCBSYEHA TUIBKH MEPIIOMY 3 JIBOX MpaB. Y 3B'SI3Ky 3 MM E€Bpormeiicbka KOMICid 3
npaB JIIOAUHU 3poOuiia BHCHOBOK, IIO MPAaBO Ha OCOOMCTY HENOTOPKAHHICThb, Ha
BIJIMIHY BiJI paBa Ha cBOOOY, cpOPMYIJILOBAHO B a@OCOIIOTHOMY BUTJISIL. 3 IIBOTO K
BUIUIMBAE, 110 cT. 18 KoHBeHIlii, sika nepeadadae, 1o oOMeKeHHs, T03BOJICH] 3T1THO
3 miero KOHBEHIN€IO MIOJI0 3a3HAYEHHMX IpaB 1 CBOOOJ, HE 3aCTOCOBYIOTBHCS JUIS
IHIIUX IJIeH, HDK Ti, IS SKAX BOHU BCTAHOBJICHI, HE MOXKe OyTH TOpyIlleHA B
acreKkTi MmpaBa Ha OCOOMCTY HENOTOPKAHHICTh. B 1HIIOMY X MpeneaeHTHE MpaBo
CTOCYETBCA IBOX PO3TIISIHYTHUX IMPaB SIK OJHOTO IILJIOTO.

[Ilo crocyeThcst mpaBa Ha cBOOOAY 3 mo3ulid €Bponeiicbkoro Cyny 3 mpas
JIOAUHM, CT. 5 HAJA€ 3aXHCT JUIIEC MPOTH MO30aBJICHHS BOJi, a HE MPOTH I1HIIUX
oOMexeHb (PiznyHoi cBoOoan ocobu. Cyn poOUTh Takuii BHCHOBOK, BHUXOASYU 3
BUKOPUCTaHHA B CT. 5 TakuX TEPMIHIB, SK «IMO30aBJICHHA BOJI», «aperliTy,
«3aTpUMaHHM», a TaKOX 3 OTJsiAy Ha Toh (akT, mo cT. 2 [IpoTokomy Ne 4 micTUTh
OKpeMe TOJIOKEHHS, SIKE CTOCYEThCS 0OMEKEHHSI CBOOOIM MEPECYBaHHS.

3aranbHl MDKHApOJIHI aKTH MPO 3aXUCT MpaB JIIOJUHU 1 OCHOBHUX CBOOOJ
pPErJIaMEeHTYIOTh IpaBO KOXXKHOTO Ha cB0OOAYy. OCKUIBKM B iXHIX HOpMax He
KOHKPETU3Y€TbCS BUJ CBOOOJIM 1 HE PO3KPUBAETHCS il 3MICT, TO B pe3yJbTatri iX
TIyMadeHHs] MOXHa 3pO0OUTH BUCHOBOK, 1110 BOHA OXOILIIOE 1 CBOOOAY MepecyBaHHS, 1
cB00OOYy BHOOPY MICIl IIPOKMBAHHS, 1 OCOOMCTY HEIOTOPKAHHICTH JIIOJWHHU, SKa
BUPAXKAETHCS y (PI3UyHIN CBOOO/II JTIOUHU.

3rilHO0 3 MDKHApPOJAHMMH HOpPMamH, IpaBO OCOOM Ha CBOOOLY HE €
a0COMOTHUM. Y mependadyeHuX 3aKOHOM BHUIAAKaX, OCOOJMBO y KPUMIHAJIBHOMY
MPOBAJKEHHI, BOHO MOX€ OyTH OOMEXEHO Yy 3B'SI3KYy 3 HEOOXIAHICTIO 3aXUCTy
IIHHOCTEM, a TaKOXk MpaB 1 CBOOO/ JIFOCH.

MixHapoJHO-NIPAaBOBI JOKTPUHU Yy cdepl 3aXHCTy MpaB JIOJAUHHU JEIIO0
PI3HATHCS Bl KJIACMYHMX AOKTPUH MIKHApoJHOro mpasa. l[lomupena nymka, 3rigHo
3 SIKOIO CYYacH1 IHCTUTYTH Ta HOPMHU MIKHAPOJHOTO MpaBa PETyIIOI0Th 3aXUCT MPaB
JIOIMHYU, BUMAaraloTh B Jep)KaB-y4acHUIIb BIJIMOBIIHUX JOTOBOPIB NMPUUHITH Ha
cebe 0HOCTOPOHHI 3000B's13aHHS 3 3a0€3MeUeHHS 3aXKUCTY MPaB JIOJWHU MO0 BCIX
0ci0, gKi mepedyBarOTh MiJ iX IOPUCAUKIIEI. TakuM YUHOM, 3a3HAY€HI 1HCTUTYTH 1
HOPMH PETIAMEHTYIOTh, TIEPIII 32 BCE, B3AEMOBIIHOCUHU MIXK JIEP>KaBOIO 1 JIFOJIUHOIO,
a He MIX JBOMa JiepkaBaMu abo nBoMa ypsimamu. Lle o3nagae, 1110 B KOHTEKCTI MpaB
JIOJIMHU MI1XKHAPOJHE MPaBO HAJA€ 1HIUBIY CTATyC Cy0'€KTa, a HE TUIbKH 00'€KTa
perymtoBaHHs. Taka Mo3uiis JeM0 CyNepeunTh NPUPOIl MIKHAPOJHOTO MpaBa, sIKe
HE MpHU3HayeHe il 0e3M0CEepeHbOr0 PEryNIOBaHHS BITHOCHUH MUK (PI3MYHUMH Ta
IOpUIMYHUMEU oco0aMu. J{Jis perytoBaHHSI TAKUX BIJIHOCUH HEOOXIIHUW JEepKaBHUN
MEXaH13M, OCKIJIbKM HOPMHU MIKHApOJHOrO MpaBa, 10 CTOCYIOThCS OCHOBHHUX IpaB
JIOJMHU, PEAN3yIOThCS B pPaMKax BHYTPIIIHbOJEPKABHOTO 3aKOHOAABCTBA. Y
Craryti OOH 4iTkO cKa3aHO, 110 HIEThCS MPO MIXKHAPOJHE CHIBPOOITHUILTBO B
3a0XO0UYCHHI 1 PO3BUTKY MTOBAru JI0 IPaB JIFOJAWHY 1 OCHOBHUX cB0OOJ (1. 3 cT. 1).

JI71s1 11bOTO € Pi3HI MOKIMBOCTI 1 METOIH, HAKOMTMYCHUH TTeBHUN 10CBia. OHAK
HaBITh TOJi, KOJIM MDKHAPOJHI YrOJu 3 TpaB JIOJWHU JCKIAPYIOTHCS SIK Taki, IO
0e3mocepeIHbO  3aCTOCOBYIOTHCSI, BOHHM BCE 3K 3a3HAIOTh MEBHOI TpaHchopmarii
BIJIMOBIJTHO IO BHYTPIIIHBOEP>KABHOI peajtizallii Mi>KHapOIHOTO MpaBa B JIyCi MpaBa

BIJIMOBIIHOT KOHKPETHO1 KpaiHu. MDKHApOJHI aKTH MPOTOJIONIYIOTh TPaBO Ha
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CBOOOIY Ta OCOOMCTY HETOTOPKAHHICTh 1 BHU3HAYAIOTH OKPEMi BUIU 3JIOYMHHUX
nocsraHb Ha Hel, HaJalOTh MOXIWBICTh peali3amii TaKuX HOPM Jep’KaBaM-
YYaCHUIISAM, SIK1 ITAMUCATN YTOJIH.

B koxHill 1epkaBi icHye CBOSI, 3 IPUTAMaHHUMHU i crielu(PiYHUMH O3HAKaAMHU
rpyIia HOpM, III0 OXOPOHSE CBOOOY ocoOucTOCTi. Pi3HI KpaiHW MOXYTh 3HAXOJUTH
pi3HI NUISXHW BUPIMIEHHS BUMOT 3 OXOPOHH CBOOOIM JIOJAWHHU, IO BUIUIMBAIOTH 3
MDKHapOAHUX KOHBeHIIM. KoHIenTyanbHa IITIICHICTh TaKO1 CTPYKTYPH HOPM Y KOX-
Hil IeprKaBi MOJSITae y TOMY, 1110 BC1 BOHU IPYHTYIOTHCSI Ha 0a30BHX KaTETopisX, sKi
3aKpimieH1 B HOpMax MIXKXHApOJHOTO MpaBa.

IInan npaxkmuunozo 3auammas (1 200).
BupimenHs Ta 00rOBOpEHHSI CHTYaTUBHHX 3aBJ/IaHb.

Cumyamuegne 3a60anns 1

VY pe3ynbTaTi HAyKOBOI cCHCTeMAaTH3allli MpaB JIIOJAUHU B ICTOPUYHOMY OTJISIII
BUHHKJIA TEOPisl TPHOX MOKOIIHB MpaB JOAUHU. [lepiiie MOKOMIHHS TpaB JTIOJUHU —
HEBIIUY)KyBaHI O0COOMCTI (TpoMaasiHChKi) 1 MOJiTHYHI mpasa. lle — mpaBo
rpoMajJiiHiHa Ha CBOOOAY JYMKH, COBICTI Ta BIPOCIOBIJIaHHS, HA YYacTb Y
3MIMCHEHH] JIEp>)KaBHUX CIpaB, Ha PIBHICTb NEpel 3aKOHOM, IPaBO Ha KUTTH,
cBOOOMYy U Oe3meky ocoOu, MpaBO Ha TJIACHUH PO3TJISJ CIPaBU HE3aJCKHUM 1
HeymnepeKeHUM cynoM Toio. OcoOucTi Ta MOJITUYHI MpaBa HAOYIU HOPUAUYHOL
dbopMHU CroYaTKy B aKTax KOHCTUTYIIMHOTO HAIIOHAJIBHOTO MpaBa, a 3rOJ0M 1 B
aKTax MDKHapoAgHoro mpaBa. llepiie NOKOJIHHS TIpaB JIIOAMHU € OCHOBOIO
IHAUBIYyaIbHOI CBOOOAM 1 KBadi(IKyeTbCd $K CHCTEMa HEraTUBHUX IIpaB, IO
3000B’S13yI0Th JE€pKaBy YyTPUMYBATUCA BiJl BTpY4YaHHA y c(epu, BPEeryibOBaHl LIUMU
npaBamu. Jlpyre TOKOJIHHS TpaB JIIOJUHA — TOTJIUOJIEHHA OCOOMCTHUX
(TpoMaAsIHCHKHX) 1 PO3BUTOK COIIAIbHO-EKOHOMIYHUX 1 KYJBTYPHHX TpaB (MpaBo Ha
Mpallio, BIAMOYMHOK, CoOIllajgbHe 3a0e3medeHHs ToIio). J[pyre mOKOJIiHHA IIpaB €
CUCTEMOIO TIO3UTUBHUX NPaB, OCKUIBKK MOXYTh peaiizyBaTucs 0e3 nepxkaBu. Tpere
MOKOJIIHHS TIpaB JIIOJIMHU MOKHA Ha3BaTU COJIJApHUMH (KOJEKTUBHUMH), TOOTO
MpaBaMU BCHOTO JIFOJICTBA — IMpaBaMu JIIOJUHU Ta npaBamu HapomiB. lle mpaBo Ha
MHUp, O€3MEKy, HE3aJICKHICTh, Ha 3/I0POBE HABKOJIMIITHE CEPEIOBUIIC, HA COIIAIbHUM 1
€KOHOMIYHHH PO3BUTOK SIK JIIOJIMHM, TAK 1 JIFOJCTBA 3araJlOM.

Oxapaxmepu3zyume CMAHOBNEHHA Yemeepmo20 NOKONIHHA Npag JI00UHMU.
Ob6rpyumyiime 6010 8i0n08i0b.

Cumyamuene 3a60annsa 2

OCHOBOTIOJIOKHHK JTOKTPUHU MPUPOJTHUX HEBIAUY)KYBAaHHUX IpaB JIFOIUHU J[)KOH
JIOKK OCHOBHHMM IIPaBOM TPOMAJsSH BBaKaB MpPaBO Ha KHUTTS, CBOOOMY Ta MaifHO.
Hexnapamis nesanexxnocti CIIIA 1776 p. mporosiiocuna mpaBo Ha XKHUTTSA, CBOOOIY 1
nparHeHHs 1o mactsa. Opanimysbka Jlexnapariist mpaB JtoauHU 1 rpomaasarHa 1789 p.
OCHOBHMMHM Ha3BaJia MPaBO Ha CBOOOJY, BJIACHICTh, O€3MEKy Ta OMip MPUTHOOJICHHIO.
Koncturymis Ykpaiau 1996 p. y cr. 21 3akpinuia TpUHIAI, 3T1IHO 3 SKUM TpaBa i
CBOOOM JIOIMHU BH3HAHI HEBIAUYKYBaHUMH 1 HETIOPYIIHUMH, a MPaBO JIOAWHU Ha

YKUTTSI — HEB1JI €MHUM TIPaBOM KOXKHOI JTIFOAMHH (CT. 27).
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Yu moorcna aci 3akpinneni ¢ Koncmumyyii' Ypainu npasa i c60600u ésasxcamu
HeBIOYYIHCYBAHUMU, HENOPYUHUMU, NPUPOOHUMU?

Axi, na Bawy Oymky, npasa nmoounu i 2poMaodsiHuHa, KpiM 3aKPINieHUx y
Koncmumyyii' Vkpainu, € natibinow akmyanvbhumu 0nsa Hawoi kpainu? Ceoe€ piuienHs
apaymenmyime NOAMUYHUMU | FOPUOUYHUMU 00B0OAMU.

Cumyamuene 3ae0annsa 3

Cepen ocHoBHEX TipaB y KorctuTtytiii Ykpainu nepeadayueHo: mpaBo Ha KUTTS,
mpaBo Ha cBOOOAYy 00 ’€IHAHHA B TOJITHYHI MNapTii, MpaBO Ha KOPHUCTYBaHHS
00’eKTaMH TpaBa BJIACHOCTI YKpaiHCBKOTO Hapony, MpaBO Ha IMpaio, MpaBO Ha
OCBITY, MpaBO Ha CBOOOMYy Ta OCOOMCTY HEJAOTOPKaHICTh, MPaBO HAa YYacTb B
yOpaBIiHHI JAEepKAaBHUMH CIpaBaMH, MpPaBO Ha CTpallK, MpaBO Ha pe3yJbTaTH
IHTEJIEKTYyaJIbHO1 JIISJIbHOCTI, MPaBO Ha BUTbHUIN BHOIP MICL MPOKUBAHHA, MPABO Ha
MHUpPHI 300pu Ta JAEMOHCTpallli, MpaBO Ha MIANPUEMHUIBKY NISUIBHICTH, MPaBO Ha
BIJIMOYMHOK, TIPaBO Ha CBOOOJY AYMKH 1 CJIOBa, MPAaBO Ha CBOOOAY IYMKH 1 CJIOBa,
MpaBO Ha JOCTATHIM KUTTEBUN pPIBEHb, MPABO HA OXOPOHY 3/I0POB’s, MPaBO Ha
MEINYHY OXOPOHY, IIPaBo Ha O€3MeUHE HABKOJIMILHE CEPEAOBUIIE TOIIIO.

3’acyume, AKi (3 3A3HAYEHUX NPA8 MONCYMb Haledxdcamu J0O0UHi, a sKi
epomaoanuny. Bionosiob obrpynmyiime  8i0nogiono 0o uunumoi Koncmumyyii 3
NOCUNIAHHAM HA KOHKPEMmHI Cmammi.

Cumyamuegne 3a60anna 4

['pomansaun Ykpainu B. 3BepHYBCS 10 aaAMIHICTPATHBHOIO CyAy 3 MO30BOM
70 LIEHTPY 3alHATOCTI, KU TPUBAJIMIA Yac 4epe3 BIICYTHICTh BAKAHTHUX MICLb Ha
PUHKY TIpail He Mir 3aJ0BOJbHUTU nependaueHe KoHcTutyiiero YkpaiHu MpaBo
rpoMaasiH Ha mnpamro. Ha nymMky mo3uBaua, yci mpaBa 1 CBOOOJAM JIIOJIMHH 1
rpOMaJTHUHA € HEeBIIUYKyBaHUMHU Ta HenopymHumu (cT. 22 KVY), a 3BepHeHHs 10
Cylly 3a 3aXHCTOM CBOiX KOHCTUTYIIMHMX TIpaB 1 CBOOOJ TapaHTYeThCA
oe3nocepenHbo caMuM OCHOBHHM 3aKOHOM.

Axum, na Baw noanao, mae 6ymu piutenus cyoy? Posxkputime npagsogy npupooy
COYIAIbHO-eKOHOMIYHUX Npas i 80000 ma ix GIOMIHHICMbL 6I0 Npas Nepuioco
NOKONIHHAL.

CumyamugHe 3a80aHHA S

I'pomansauna K. Oyno 3aTpumaHO 3a TIJI0O3pOI0 B OpraHizailii MacoBUX
0e3najiB Ta MOTPOMIB IIiJI Yac MITHHTY, SIKMM OyJI0 BJIAIITOBAaHO HAa YECTh CBATA
MEepIIOT0 TpaBHS. 3 METOK OTPUMAaHHS BiJ HBOTO CBIAYEHb MPaIiBHUKU
TepuTopianbHoro ynpasiinag HII npuMynryBanu ocTaHHBOTO TPUBAJIUNA Yac CTOSATH 3
IIMPOKO PO3CTABICHUMH HOTAMHM, MIANUPAIOYN PYKaMU CTiHY, M030aBIIsUIN 1K1, BOAU
Ta CHY, 3aCTOCOBYBAJIM €ICKTPUYHUNA CTPYM JIJIsl OTPUMAHHS 313HAaHHS.

atime npaso8y oyinKy Oiam nPagooXopoHHUX Op2arie. SKi 6uou Hcopcmoko2o
n0800JICeH s 3acmocosysanucs, Ha Bauy oymxy, oo ep K.?

KOHTPOJIBHI IIMTAHHA:

1. o po3ymitoms nio npagamu ma c0600amu JTOOUHU MA SPOMAOTHUHA?
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N

AKi icHyomb noKoninHs npag?

3. Axi xnacugpixayiiini epynu npas ocobu nepeodauwero y Koncmumyyii
Vkpainu?

Axi 00086 ’a3xu epomadsn 3axpinuoe Konemumyyia Ykpainu?

L1]o po3ymitoms nio eepxosencmeom npasa?

AKi ichyromob KoHyenyii 6epxoeencmea npasa i SKi y HUXx 8iOMiHHOCMI?

o 0k

BUCHOBKHA

[Tin ocHOBHMMH TpaBaMU JIOAMHH BapTO PO3YMITH MpaBa, SKI MICTATHCS B
KOHCTHUTYIIIi JepXaBu 1 MIXKHApOJHO-TIPABOBUX JOKYMEHTaX IO MpaBax JIIOIUHH,
30KpemMa B XaprTii 3 mpaB JIOJUHH, a TAaKOXK Y €BpONEHChKIA KOHBEHIIT PO 3aXUCT
IpaB JIIOJUHU 1 ocHOBHUX cB00O0A 1950 p., €Bponeiichkiit comianbHii Xaprtii 1961 p.

IcHye nyMKka mI0J0 pPO3MOAUIEHHS IMpaB Ta cBOOOA Ha 4OTHUpU Tpynu: 1)
COIIJIbHO-€KOHOMIYHI paBa 1 cBO0O0IM; 2) MOJIITUYHI ITpaBa i cB000u1; 3) ocoducTi
cB00OIM TpOMa/IsiH; 4) PIBHICTD IIpaB IPOMAJISH.

VY Haylll NpudHATO IITUTH TMpaBa 1 CBOOOIW JIOJIMHUA HAa TPU MOKOJIHHS (IO
MIPOTIO3HUIIII0 3poOuB (paHily3bkuil npaBo3HaBenb Kapen Bacak): 1-e mokomiHHS -
rpOMaJISTHCHKI 1 mosiTuyHi Tipasa (liberte); 2-e - comianbHO-ekoHOMIUHI (egalite); 3-¢
- MpaBa KoJIeKTUBHI abo comifapHi (fraternite).

Konctutymiss YkpaiHu po3pi3Hsie mnpaBa JIoAuHU 1 ii cBoOogu. CoOopa
JFOJMHM, 3arajioM, € IEPBUHHUM MOHATTSIM Y CUCTEMI MpaB JIIOJAUHU i TPOMaITHUHA.

VY mmpokomy po3yMiHHI CBOOO/Aa XapaKTepu3ye 3arajibHUM CTaH JIFOJUHHU, il
CoIllaJIbHUM CTaTyC.

Y Byxk4oMy, MpaBOBOMY TJIyMadeHHI CBOOOJAa € MOKIIMBICTIO JIFOJUHU
BUMHATH Tl YM 1HIII KOHKPETHI [Ii B ME¥Kax, BCTAHOBJIEHHUX MpPaBOM. MOKIIUBOCTI
TaKoro pojy, 10 HAAAlThCI HOPMaMHU YMHHOTO IMpaBa, MalOTh HAa3BY CYO'€KTHBHUX
IpaB JIOJUHHU.

BepxoBéHcTBO mpaBa — 1€ (yHIaMEHTAIBHHIA TPABOBUH TPHUHIINI, SKHN
nepeadavae, M0 KOAHA JIIOJUHA HE € BUIIE 3aKOHY, IO HIXTO HE MOXE OyTH
MOKapaHuM JIEp>KaBOl0, KpiM SK 3a TOPYIICHHS 3aKOHY, 1 IO HIXTO HE MOXeE
OyTH 3aCy/DKEHUM 32 TOPYIIEHHS 3aKOHy IHIIMM YHHOM, HDK Y TOPSKY,
BCTAHOBJICHOMY 3aKOHOM.
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