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AKTyaJIbHI Mpo0JjieMH NMPUBATHOIO NMPaBa B YMOBaxX €BPOiHTerpamiiHuX
npoueciB B YKpaini: 30ipHUK Te3 JOMOBIACH YYaCHHKIB HAyKOBO-TIPAKTUYHOTO
ceminapy (11 mnucromama 2022 poky) / 3a 3ar. pen. M. C. JlonuMHCHKOI,
I. B. Kpacuauiwkoro, FO. M. FOpkesuua. JIbBiB: JIeB[[YBC, 2022. 201 c.

VY 30ipHUKY MpeCTaBlieHI Te3HW JAOIMOBIACH, MOBIIOMJICHb Ta BUCTYIIB YYaCHHKIB
HAyKOBO-TIPAaKTUYHOTO CEeMiHApy «AKTyanbHI MpOOJeMH NPHUBATHOTO IpaBa B YMOBax
€BpoOiHTEerpaniiHux mnporeciB B Ykpaini» (11 nmucromama 2022 poky). Y myOmikarisx
YYaCHUKIB BHCBITJICHO TEOPETHYHI Ta TMPAKTUYHI MPOOJEMH CyYacHOTO CTaHy Ta
MEPCIIEKTUB PO3BUTKY HAYKW TPUBATHOTO TpaBa Ta 3aKOHOJABCTBA YKpaiHW; HABEICHO
70cBia (QaxiBIiB y MOIMYKY €()EeKTUBHUX HUISIXIB yJOCKOHAJIECHHS MPaBOBOTO PETYIIOBAHHS
B YMOBAaX BOEHHOTO CTaHy Ta 3 ypaXyBaHHSIM €BPOIHTErpallifHIX MPOIIECIB.

© JIpBIBCHKHI Iep KaBHUI
YHIBEPCUTET BHYTPIIIHIX crpas, 2022



BCTYIIHE CJI0OBO

Biitna, sika TpuBae B YKpaiHi, BIUIMHYJA K HAa MyOJIYHO-TIPABOB1 BIJIHOCHHH,
TakK 1 Ha puBaTHE npaBo. Hemae ciM’1 un mMoAMHY, K01 O HE TOPKHYJIOCA 1€ JIUXO.
Tox cbOroAHI MUTAHHAMH, IO XBWJIIOIOTH KOXHOTO TPOMAJSHUHA JIEpKaBU €
BPETYJIIOBAHHS IMBUJILHO-TIPABOBUX, CIMEHHHUX, TPYAOBHUX Ta TOCIOAAPCHKUX
BITHOCHH.

beskommpomicHa OGopoThba 3 OKymaHTOM TpuBae. AJie BXe ChOTOJHI
pO3MOYaBCsl eTan IMEepPeTBOPEHHS YKpaiHM B CaMOJOCTaTHIO, CYO’€KTHY 1
HEMEePEeMOKHY JIepKaBy. Y UepBHI YKpaiHa oTpuMaia cTaTyC KaHAu1aTa Ha BCTYII J0
€C 1 HaBITh y CKIAJHUX yMOBaX CBOTOJICHHS HapoOUly€ IIBUAKICTH pedopM Ta
3ycuiuis 31 30amxeHHs 3 €Bponeiickkum Coro3oM. 3a 11ei yac Ykpaina patudikyBana
CtamOynbChbKy KOHBEHIIIO, OTpUMalia TPAHCHOPTHUW Ta MUTHUNA «OE3BI3Y,
rapMOHI3yBaJla HU3KY YKPATHCHKUX 3aKOHIB 3 €BPONEUCHKUMU PETYIISAIISIMH.

[Tonpu BXWTI 3aX0JU Cy4YyaCHHUW CTaH MPABOBOTO PEryJIIOBaHHS BIJHOCHH
notpedye CyTTEBOTO BIOCKOHalIeHHS. OOpaHa Tema HayKOBO-TIPAKTHYHOTO 3aXOIy
00yMOBJIEHA TEOPETUYHOIO Ta MPAKTUYHOIO 3HAYUMICTIO IIIMPOKOTO KOJIa MUTaHb, 110
CTOCYIOThCS (pOopMyBaHHS 1 PYHKIIIOHYBaHHS €(DEKTUBHOTO MEXaHI3MY 3aXHCTY IpaB
ocobu B YKpaiHi B CydaCHUX YMOBax.

Maemo Hafio, 0 BUPIIICHHIO O3HAYEHUX MUTaHb CIIPUATUMYThH Balii HayKoBi
JYMKHA Ta TMPOMO3MINi, BHUCJIOBIEHI TiJi Yac poOOTH HAYKOBOTO 3aXOIy.
CnoniBaeMoch, IO HayKoOBl 3700yTKH, BHCBITICHI Bamu mig wac HayKoBO-
IPAKTUYHOTO CEMiHApy CIYTryBaTUMYTh HE JIUIIE BUKJIQJICHHIO OCTAHHIX JIOCSITHEHb Y
[apUHI IOPUIAYHOI HAyKH, ajie ¥ CTaHyTh MIAIPYHTSAM y 30aradeHHi MPUBATHOTO
paBa HOBUMHU HAayKOBHMH 1J€SIMHU, Y PO3BHUTKY HAIllOHAIHHOTO 3aKOHOJABCTBA Ta
dbopMyBaHHI IOPUIUYHOT MPAKTUKU HA NUISIXY BITHOBJICHHS Y KpaiHU.

Bbanuncbka O. M.,

npopexmop JIb8iscbk020 0epircasHoco
VHI6epcumemy 6HympiuiHIixX cnpas,
00KMOp 10PUOUYHUX HAYK, Npoghecop


https://www.kmu.gov.ua/news/ukrayina-otrimala-status-kandidata-na-chlenstvo-v-yes
https://www.kmu.gov.ua/news/ukrayina-otrimala-status-kandidata-na-chlenstvo-v-yes
https://voxukraine.org/indeks-reform-185-nyzka-reform-ta-dvi-antyreformy-podatkovi-ta-mytni-pilgy-industrialnym-parkam/
https://voxukraine.org/indeks-reform-187-mytnyj-bezviz-ta-novyj-zakon-pro-ofitsijnu-statystyku/

HOBI BUKJIMKH I TEPCHHEKTUBY ITIPUBATHOI'O IIPABA
B YKPAIHI

Bitaio yyacHMKIB HayKOBO-NPAKTUYHOTO CEMiHApY «AKTyalbHI MpoOiieMu
MIPUBATHOTO TIPaBa B YMOBAX €BPOIHTETPAIIHHUX TPOIECIB B YKpaiHi»!

upokomacimrabna 30poiiHa arpeciﬂ pociﬁcmcoi' denepanii mpotu YKpa'iHI/I
cTana CepI/IOSHI/IM BI/IHpO6yBaHH$IM HE TUIbKHM BIMCHKOBOI Ta JIFOJCHKOI Ml HAIIOl
JepXaBu, ajge 1 yciel MpaBOBOi CUCTEMH. 3allpOBAKEHHS MPABOBOTO PEKUMY
BOEHHOTO cTaHy 3 24 motoro 2022 poky mnependadae MOXIMBICTH OOMEKEHHS
KOHCTUTYIIHHUX MpaB 1 CBOOOJ JIIOJAMHM 1 TPOMAJSIHUHA, TIepe0adyeHuX CTaTTIMU
30-34, 38, 39, 41-44, 53 Konctutyiii YKpaiHi, BBEJICHHS TUMYaCOBUX OOMEKEHb
IpaB 1 3aKOHHHMX IHTEPECIB IOPUJIUYHUX OCI0 B MEKax Ta 00Cs31, 1110 HEOOX1H1 JJIs
3a0e3MeyeHHs] MOJKJIMBOCTI 3alpOBa/KEHHS Ta 3A1MCHEHHS 3aXOJiB IPaBOBOIO
pEXXHUMY BOEHHOTO CTaHy, sIKl nepenbadeHi dact. 1 cr. 8 3akony Ykpainu «llIpo
IPaBOBUN PEKHUM BOEHHOTO cTaHy». Lle, B cBOIO uepry 3yMOBHJIO BHECEHHs 3MIH B
OpraHi3aililo0 MPaKTUYHO YyCiX MPUBATHO-TIPABOBUX BIJHOCHH, aj€ HE 3YMUHUIO
HOPMOTBOPUICTh, @ HABMAKW aKTUBI3yBaJO ii, CHPSMYBABIIH Y BIAMIOBIHE PYCIIO.

Jlis ynmopsiiKyBaHHA TpPYAOBHUX BIJHOCHH B YMOBaxX BOEHHOTO CTaHy OyIio
npuiiHaTo 3akoH Ykpainu «lIpo opranizaiiio TpyAOBUX BIIHOCHH B YyMOBax
BOEHHOrO cTaHy» Big 15 Oepesns 2022 p. HaOpaHHS YMHHOCTI LIMM 3aKOHOM
COPUYMHMIIO BIAMOBIAHI 3MIHM B oprasizauii npami. Lle mo3Haumiocs 1 Ha TOPAIKY
3aMpoBa/KEHHS JAMCTAHUINHOI pOOOTH: MOMJIMBICTH i 3aCTOCYBaHHS 3a HAKa30M
(po3nopsKeHHSIM) poOOTO1aBLIsl, O€3 YKIaJAEHHS MMCbMOBOTO TPYAOBOIO JOIOBOPY
Ta 0e3 MOBIAOMJICHHS MpalliBHUKA MPO 3MIHY ICTOTHUX YMOB Mpalli, sSIK TOTO BUMArae
3aKOHOJIABCTBO B MUpHUH Yac. BigOymacs Tpancdopmaillis mpaBoBOTO PEryIIOBAHHS
poOoYoro wyacy Ta Yacy BIAMOYMHKY TMpaIliBHUKA. 30KpeMa: 3MIHEHO TMOPSIOK
BCTAHOBJICHHSI 4acy IOYaTKy Ta 3aBepLIEHHS poOOTH, Hapasl 1€ NpaBO HAJEKUTh
po0OoTONaBIIEB]; 301IBIIEHO HOPMAJIbHY Ta CKOPOYEHY TPHUBAJICTh pOOOYOro yacy
MpaliBHUKIB; OOMEXKEHO TPHUBAIICTh IIOPIYHOI OIUJIA4yBaHOI BIAOYCTKH 24
KaJICHIAPHUMHU JHSIMHA Ta HaJaHHA OKPEMHX BHIIB BIIMyCTOK TIpaImiBHUKAM,
3aJly4eHHM J0 BUKOHAHHS poOIT HAa 00’ €KTaX KPUTHYHOI IHPPACTPYKTYPHU; 3yITUHEHO
3actocyBaHHd HOpM okpemux crareid K3mll, sixi perymoroTes poOoumii yac Ta yac
BIJIMTOYMHKY.

besneka pgepaBu 3HAYHOI MIPOIO 3aJE€KHUTh BIJI PIBHS BpEryJIIOBaHHS
3€MEJIbHUX BIJHOCHH, TOX B&KJIMBUMH CTajld 3aXOJU 13 3alpOBaKEHHS TaKUX
MEXaHI3MIB, Kl O JaJii MOKJIMBICTH 3aJTyYUTH JI0 TIOCIBHOI KOMIIaHIi SKHAWOLIBITY
KUIBKICTh 3€MENIbHUX PECYpPCIB 3 THM, MO0 HE OMYCTUTH MPOJOBOIBYOI KPHU3H.
[IpaBoBe peryntoBaHHS 3€MEJIbHUX BIJIHOCMH B YMOBAaX BOEHHOTO CTaHY
BIIOYBAa€ThCS 3  ypaxyBaHHSIM  CIEMIAJIbHO  3aKOHOJABYO  BCTAHOBJICHUX
0COOJIMBOCTEM, 3aIPOBAJKEH] CITPOIIEH] TPAaBOBI MEXaHI3MH 3€MJICKOPHUCTYBaHHSI.

VYXBasleHHST HHU3KH aHTHUPEHICPCHKUX 3aKOHIB Ta BJIOCKOHAJIEHHS pPOOOTH
nporpaMHOro 3abe3mnedeHHs J[ep>kaBHOTO pPEeECTpy pEUoOBUX MpaB Ha HEPyXoMe
MaliHO 1 €IUHOTO JIep)KaBHOTO PEECTPY HOPUAMYHUX 0OcCl0, (i3uyHuUX 0Cio-
HiAOPUEMIIIB Ta TPOMAJCHKUX (POPMYyBaHb B KpaiiHI POKM HAJajo 3MOTYy 1CTOTHO



3MEHIIUTH MPOOJIEMHU «PEECTpAIliHHUX PHU3HKIB». OTOX, OJHUM 13 MPIOPUTETHUX
HaIpsSMKIB JCP)KaBHOI TOJITUKH OyJI0 1 3ajIuIIaeThcs yOe3medeHHs Oi3Hecy Ta
IPOMaJISIH BiJ MPOSIBIB peiiiepcTBa, 0OOMaHy, MOKPAIEHHS 1HBECTUIIIHOTO KJIIMATy B
JepxaBl Ta 30UIbIIEHHS MPUBAOIMBOCTI YKpaiHM [JIs1 1HBECTOPIB 3aBASKH 1X
BIIEBHEHOCT1 y HEMOPYLIHOCTI MpaB Ha BiANOBiAHI akTuBU. Ha migcrasi cr. 20
3akony Ykpaiau «[Ipo mpaBoBHii pexxuM BOEHHOTO CTaHy» Ta moctaHoBu KabiHeTy
MinictpiB Ykpainu Big 12 6epesns 2022 p. No 263 «Jlesxi nmutaHHs 3a0e3MeUSHHS
(YHKITIOHYBaHHS 1H(pOpMaLIHHO-KOMYHIKALIHHUX CUCTEM, €JIEKTPOHHUX
KOMYHIKaIlIHHUX CHUCTEM, IMyOJIIYHUX EJEKTPOHHUX PEECTPIB B yMOBaX BOEHHOTO
CTaHy» THUMYacOBO OOMEXKEHO JOCTyN JO psay PEECTPIB JUIsl 30BHIIIHBOIO
BUKopucTanHsa. lle cramo cepio3HUM BUKIMKOM JUIS JISUIBHOCTI SK OKPEMUX
rpoOMaJisiH, CyO’€KTiB TOCHOJApIOBaHHS, TaK 1 OpraHiB Biagu. ToxX TMOCTymHoOBe
BIJTHOBJICHHSI pOOOTH PEECTPIB MOBUHHO BiJIOYBAaTUCh TAKMM YHMHOM, 1100 3 OJHOTO
00Ky, 3a0e3neuyBaincs MpaBa rPOMaAJH Ha JOCTYyMN A0 myOmiyHoi iHdopmarii, a 3
1HIIIOTO — HE 3aBJaJI0 KO Oe3MeKOBil cuTyalli B Ieprkabi.

[Ipe3enToBanuii Ha MixkHapOIHIM KOH(EPEHIIli 3 MUTaHb BITHOBJICHHS Y KpaiHU
(JIyrano (IIBetimapis), 4—5 aumnasa 2022 p.) miaH BITHOBICHHS YKpaiHU CKIIAA€ThCSA
3 15 HaIllOHANBHUX MPOrpaM y PI3HUX CEKTOpPaX €KOHOMIKH Ta CYCHIJIBHOTO YKUTTS.
KosxHa MICTUTh HU3KY KJIFOUOBHUX MPOEKTIB, TOYMHATH PEaIi30BYBaTH Kl MOTPIOHO
Bke y 2022 poui. Po3paxoBaHuii Ha JeCITh POKIB YKPAiHChKUM «IuiaH Mapinamiay
nepeabavae He JMme BiAOYAOBY 3pyMHOBAHOI BIWHOK 1H(PACTPYKTYpH, a W
noOya0By a0COIIOTHO HOBOT — €(DEKTUBHIIIIOI, CyYacHIIIOi Ta exoJioriunimoi. Hapasi
IUTaH ICHye B 3arajbHOMY BUTIAMl. KokHa HallloHaJdbHA TMporpama Iijisrae
neram3aiii. [lepen npeacTaBHUKamMu BllaJ iy, HAYKOBISIMU CTOITh CEpHO3HE 3aBIaHHS
3 HampaIfoBaHHs KOHKPETHUX JOPOKHIX KapT MPOEKTIB Ta KPUTEPIiB X YCHIITHOCTI.

Tox, momepeny 3aKOHOMABII YEKA€ KPOIMITKAa Ta BaXJMBa pobOOTa 100
BJIOCKOHQJICHHSI HOPMATHBHOTO PETYJIIOBAHHS MPUBATHOMPABOBUX BITHOCHH, 3
ypaxyBaHHSIM 0OpaHOTO YKpaiHOI €BPOIHTETPALIHOTO HANpsAMY. AHaI3 TeHICHIIIN
y cepi po3BUTKY MPUBATHOMPABOBUX BIAHOCHH MOTPEOY€E MOCTIMHOTO HAyKOBOTO
OCMUCJICHHSI Ta TojieMiku. be3 HaykoBoro oOIpyHTyBaHHsS M yceOiuHOro (haxoBOro
O0OrOBOpEHHS HarajbHUX MpOOJEeM MPUBATHOTO IpaBa HEMOXJIUBE iX e(EeKTUBHE
pO3B’s3aHHA. 3BEPTAOUMCHh JI0 BCIX YYaCHHUKIB KOH(epeHLIi, Xouy BHUCIOBUTH
noOakaHHs YCIIXy Ta IUIAHOI Tpami B OOrOBOPEHHI MHUTaHb IMPAaBOBOIO
peryJiroBaHHS IPUBATHUX BIAHOCHUH JJIsI BIIOYIOBH Y KPAiHCHKOI JepKaBU.

Kpacauubkuii 1. B.,

oupexmop Incmumymy npasa
JIvgigcvro20 OepoicasHoeo yHigepcumemy
BHYMPIWHIX CNPAS,

KaHOUOam opuoudHUx Hayx, npogecop



AnpapyciB Y. b.,

JOIEHT KadepH [TUBUIBHO-IPABOBUX JUCITUILIIH,
KaHIUIaT IOPUANYHUX HAYK, TOTICHT

(JIvgiscoKutl OepatcasHull YHigepcumem 6HYmMpIuHix cnpaes)

CILTIATA HEYCTOHMKMH SIK ®OPMA IUBLJIBHO-ITIPABOBOI
BIAMTOBIJAJIBHOCTI YYACHHUKIB TYPUCTUYHUX BIITHOCHH

[lin yac BHKOHAHHS JIOTOBOPIB, SKI YKJIQJalOTh MK CO00I0 CYyO’€KTH, IO
3a0€3MeuyoTh Ta 3JIMCHIOITh TYPUCTHYHY MiSUIBHICTh, @ TaKOX 13 3aMOBHUKAMH
TYPUCTUYHUX TMOCIYT, Ha TPAKTHUIl JOBOJI YacTO Ma€ MiClle HEBUKOHAaHHA a0o
HEHAJIC)KHE BUKOHAHHS TPOIIOBUX 3000B’si3aHb. lle cBo€o udepror 0O0yMOBIIOE
HEOOX1JTHICTh 3aCTOCYBaHHS JI0 MOPYITHUKIB PI3HUX MIpP BIAMOBITAIBHOCTI.

Bianosinno no . 3 4. 1 cr. 611 LK Ykpainu y pasi nopyiieHHs 3000B’si3aHHS
HACTAIOTh HACHIJKH, TMepeadayeHl 3aKOHOM YW JIOTOBOPOM, 30KpeMa cIuiara
HeycTtouku. Ilpunucamu ct. 549 K VYkpaiHm yHOpPMOBAaHO, IO HEYCTOMKOIO
(mrpadoM, meHer) € rpomoBa cyma abo 1HIIE MaiHO, SIKi OOpP)KHUK IMOBUHEH
HepeaTH KpeaIUTOpOBi y pasi mopymieHHs 30008’ 13anHHs [1].

Ha nokrtpunanbHOMY piBHI BiJICyTHE YHI(IKOBaHE TPAKTyBaHHsS MPaBOBOI
npupoan HeycToiku. Cepen HAyKOBIIIB NPEBAIIOE TOYKA 30pYy, IO HEYCTOMII
npuTaMaHHa TOJBiliHa mpaBoBa mnpupoma [2, C. 65; 3, c. 84]. Taky mno3suiito
BBAKAEMO BUIIPABJAHOIO, OCKUIBKM JIO MOMEHTY HACTaHHA CTPOKY/TEpMiHY
BUKOHAHHS 3000B’s3aHHS HEYCTOWKAa BHCTYINA€ CMOCOOOM 3a0e3medyeHHs Moro
BUKOHAHHS 3000B’sI3aHHs, TOOTO TaK 3BaHUM 3aCO00M CTHMYIIFOBaHHS OOpKHHUKA JI0
HAJIEXKHOTO MOr0 BUKOHAHHS Ta BOJIHOYAC TapaHTyBaHHS 3a/JI0BOJICHHS 1HTEPECIB
KpeauTopa, a y pasi nmopyuieHHs: 3000B’s13aHHS — TpaHchopmyeTbest y popmy (Mipy)
IIMBUIHFHO-TIPABOBOT BIJIMOBITAIBHOCT1, BUKOHYIOUH TPH IbOMY IITpadHy (PYHKITIFO.

Crarrero 550 OCHOBHOTO aKTy IMBIIBHOTO 3aKOHOJABCTBA PErIaMEHTOBAHI
MIJICTAaBU NIl CTSTHEHHSI HEYCTOWKH, 3T1THO 3 SKOIO MPaBO Ha HEYCTOWKY BHUHHUKAE
HE3aJIe)KHO BiJ] HASBHOCTI B KpeauTopa 30MTKIB, 3aBJaHUX HEBUKOHAHHSIM a0o
HEHAJIC)KHUM BHKOHAHHSM 3000B’S3aHHA. 3 OIJISAy Ha 1€, U1 TOKJIQJCHHS Ha
OOp>KHHKA BIIMOBILAAIBHOCTI y BHJl HEYCTOMKH JOCTaTHBO JIUIIE JBOX YMOB:
MPOTUIIPABHOI MOBEIIHKH Ta BUHHU, TOOTO Ma€ MICIle HEMOBHUN (yCIYCHHI) CKiIan
[IMBUIBHOTO TTPABOTIOPYIIICHHSI.

Ha ocnogi ananizy mpunucis ct. 548 IIK Vkpainu noxonuMo BHCHOBKY, IO
YMOBH TIPO HEYCTOWKY (mTpad, TMEHI0) Y pa3l HEBUKOHAHHS a00 HEHAJIEKHOTO
BUKOHAHHS 3000B’A3aHHS MOXYTh OYTH 3aKpilJieHI Ha pIBHI 3aKOHY (3aKOHHa
HEYCTOWKa) a0 TMOrOoKEHI KOHTpareHTaMu Yy JOTOBOpPI Ha BJIACHUN pO3CY]
(moroBipHa HeycTolKa). BiaTrak, sKm0 y 0roBopi HE BH3HAYEHUW PO3MIp



HEYCTOMKHM, a y 3aKOHI, III0 PETYJIO€ BiJMOBIIHI IIPAaBOBIIHOCUHH, HE MependaueHa
MO>KJIMBICTb 11 CTTHEHHSI, TO IPABO HA HEl He BUHUKAE.

[IpuHariiHo 3ayBa)KMo, 1110 y CIIELIAJIbBHOMY 3aKOHI, SIKMM BU3Hayda€ 3arajbHi
IIpaBOBi, OpraHi3alliiiHi Ta COLIAJIBPHO-EKOHOMIYHI 3acajd peajizalli Jaep>kKaBHOT
NOJIITUKK YKpaiHW B Taly3l TYpU3MYy, 3aKOHOJABElb HE HAJIsA€ YYaCHUKIB
TYpPUCTUYHUX BIJHOCUH IPAaBOM Ha CTITHEHHS HEYCTOMKM Yy pasi MOpYIIEHHS
JIOTOBIpHUX a0o0 JenmikTHUX 3000B’s3aHb. Crarrero 32 3akony Ykpainu «IIpo
TypyU3M» PErjlaMeHTOBAaHO, IO 3a HEHAJIe)KHE BUKOHAHHA CBOi 3000B’S3aHb
TypoOIepaTop, TypareHT, 1HII Cy0’€KTH TYPHUCTUYHOI JISJIBHOCTI HECYyTh MalHOBY
BIJIMOBIAQIBHICTD, BU3HAYEHY B JOTOBOPI BIAMOBIIHO 0 YMHHOTO 3aKOHOIABCTRBA.
[Tpu nboMy po3Mip MaitHOBOT BiJIMOBIAAIBHOCTI TypoIepaTopa, TypareHTa 4u 1HIIoro
cy0’€KTa TYPUCTHUYHOI AISUTBHOCTI HE MOXE IEpPEBUIYBaTH (PAKTUYHO 3aBIaHHUX
3aMOBHHKY 30MTKIB 3 X BUHH [4].

3 HaBEJIEHOTO BUIUIMBAE, IO HA BIAMIHY BiJ IMOJIOKEHb, YHOPMOBAaHHX 4. |
cT. 624 11K Vkpainu, sxoro mnependadyeHo crjaTy ITpadHOi HEYCTOWKH 3a
MOPYIICHHS 3000B’S3aHHS, YYaCHUKU TYPUCTUYHUX BIHOCHUH HAJiJICHI MpPaBOM Ha
CTSTHEHHSI BUKIIFOYHO 3aJIIKOBOi HEyCTOWKHU. Ha Haille mepekoHaHHs, HOpMY 3aKOHY
VYkpainun «IIpo Typusm» HEOOXiTHO NMPHUBECTH y BIAMOBIIHICTH 10 TMojokeHb 1K
Ykpainu.

3a 3arajJbHUM MPaBUIIOM OOCST JOTOBIPHOI BIAMOBIIATBHOCTI PErIAMEHTYETHCS
HOPMATUBHUMU MPUIKMCAMU, K1 MaloTh aucrno3utuBHUi xapakrep. LIK Ykpainu nHe
3aKpIIUIIOE PO3MIPY HEYCTOMKH, HAaJIAl0UM KOHTpareHTaM JOTOBIPHOTO 3000B’si3aHHS
MO>KJIMBICTh MOTO BU3HAYEHHS Ha BIACHUU po3cyd. Kpim Toro, po3mip HEyCTONKU
MO>KE€ BHU3HAYaTHUCS B aKTaxX IUBUILHOTO 3akoHOAaBcTBa (cT. 551 1K Ykpainwu). s
BUHUKHEHHS 00OB’SI3KY IIOJIO CIJIaTH HEYCTOMKHM 30MTKH Ta iX pO3MIp HE MaroTh
IOPUIUYHOTO 3HAYCHHS.

Bapro Big3HauuTH, 10 CBOOOY Yy BHM3HA4Y€HI OOCATY JIOTOBIPHOI ITUBUIBHO-
IIPaBOBOi BIAMOBIJAIBHOCTI HE MOJKHA BBa)KaTh aOCOIIOTHOIO, OCKUIBKH 3aJIs
3a0€3MeUYeHHs]  OXOPOHM  IHTEPECIB  YYaCHUKIB  IMBUIBHMX  BIJIHOCHMH  Ha
3aKOHOJIaBUOMY PIBHI OKpECJEHI MEXI CaMOperyalOBaHHS, IUISIXOM BCTaHOBJICHHS
IMITIEpaTUBHUX 3200pPOH.

Tak, 3axkonom VYxkpainu «lIpo BiAMoOBiIadbHICTh 32 HEBUKOHAHHS TPOIIOBUX
3000B’s13aHb» BHU3HAYCHO TPAHUYHHUIA PO3MIp TIEHI (JOTOBIPHOI HEYCTONKM) Ha PiBHI
MO/BINWHOT 001iKOBO1 cTaBku HarionanpHOTO OaHKy YKpainw, sika Jisiia TMPOTATOM
nepioay, 3a sikuii BoHa ctaryerbes (1. 3) [5]. IpoTe, 3Baxkaroun Ha 0OMexeHy chepy
7ii HOPMATHUBHO-TIPABOBOTO AaKTy 3a KOJIOM OCiO, II1 HOpPMaTHBHA KOHCTPYKIIIS
MOIIMPIOETHCST  JIMIIE Ha TMPABOBIAHOCHMHU, SKI BUHHUKAIOTH MK CyO’ €KTaMH
rOCIOJapIOBaHHsA, TOOTO TypomepaTopaMd Ta IHIIUMUA  Cy0 €KTamu,  SKi
3a0€3MeuyI0Th 3A1CHEHHS TYPUCTUYIHOT TISITEHOCTI.



HaTomicTh 3aMOBHUKH TYpUCTHYHUX TMOCIYT (TYpPUCTH) Yy pa3i HOpYUICHHS
TyporepaTopaMi TPOIIOBUX 3000B’S3aHb HAJUICHI MPAaBOM BUMAarath CIUIaTH
3aKOHHOI HeycToWku y ¢dopmi neHi. Take mpaBo 3akpimieHe y 4. 5 cr. 10 3akony
VYkpainu «[Ipo 3axucT mpaB CHOXHBaYiB», SIKOIO YHOPMOBAHO, IO Y pa3i KOJU
BUKOHABEI[b HE MOXE BHUKOHATH (IIPOCTpPOUYy€e BUKOHAHHS) poOOTYy (HamaHHs
MOCTYTH) 3TiTHO 3 JOTOBOPOM, 3a KOXHHUH JI€Hb MPOCTPOYCHHS CIIOKHMBaYeBi
CIIAYY€ThCS TEHS y PO3MIpl TPHOX BIJCOTKIB BapTOCTI poOOTH (MOCITYTH), SIKIIO
1HIIIe HE TIepe0aYeHO 3aKOHOAaBCTBOM [6].

3 ypaxyBaHHSM BHUKJAJEHOTO JOXOJUMO OOIPYHTOBAHOTO BHUCHOBKY, IO
cy0’€KTH, K1 3JIIMCHIOIOTh Ta/a00 3a0e3MeuyoTh TYPUCTUYHY IisUIbHICTH, HA/IJICHI
IpaBOM Ha CTATHEHHS JOTOBIpHOT HEYCTOWKH (y pasi, SIKIIO 1€ TOTO/DKEHO B
YKJIaJICHOMY MIDXK HUMHU JIOTOBOpi), @ TypUCTHU BIIpaBl BUMAaratv CIUIaTH 3aKOHHOI
HEYCTOUKHU.

JIOBOIUTBCS KOHCTATyBaTH, IO TYPONEPAaTOPH, KOPUCTYIOUHCH THUM, JOTOBIp
OpO HAJAHHS TYPUCTHUYHUX TMOCIYT 3A€OUTBIIOT0 YKIAAA€ThCSl B MOPSKY,
nepeadayeHoMy JUTsl A0TOBOPIB npueaHanHs [7, €. 105], BkiIoyaroTh 10 JI0rOBOPY
YMOBY MNP0 CIUIATY TEHI 13 3MEHIIIEHUM PO3MipOM, 0OMEKYIOUH y TaKUi CIOciO CBOIO
JIOTOBIPHY BIAMOBiAaNbHICTh. Ha Hale mnepekoHaHHs, 3a3HauyeHEe HOpPMATHBHE
MOJIOKEHHSI € IMIIEpaTUBHUM 1 HE MOXXKe OyTH 3MIHEHUM 3a BOJICBUSBIICHHAM
KOHTPareHTiB, a TOMYy Taki yMOBH (TOOTO YMOBH, SIKI OOMEXYIOTh BIANOBIAAIBbHICTD)
€ HIKYEMHHUMHU.

3a3HadyeHe CY/HKCHHS KOPETIOEThCS 13 MPAaBO3aCTOCOBHOIO MPAaKTUKOIO. Tak, y
cipasi Ne 559/1604/18 Bepxosuuii Cya KOHCTaTyBaB, 110 y JIOTOBOPI PO HaJaHHS
TYPUCTUYHUX TIOCIYT Majio Micle OOMEXEHHs JOTOBIPHOI BIJMOBITAIBHOCTI
(3meHmeHHss po3mipy meHi 13 3 % g0 0,01 %, a Takok BCTaHOBJICHHSI TPAHUYHOIO
posmipy meHi — 2000 rpH) O0e3 ypaxyBaHHS IMIEPAaTUBHOI 3a00pOHH,
pernamenToBanoi 4. 3 cr. 614 1K Vkpainu; 1o ymMOBYy cynoM KBamiiKOBaHO SIK
HIKYEMHY; 710 TIPABOBIAHOCHUH CTOPIH 3aCTOCOBAHO PO3MIp I€HI, 3aKPIMJICHUH 4. 5 CT.
10 3axony Ykpainu «IIpo 3axucT npae croxxuBadis [8].

Pa3zom 13 TuM HE0OX1HO 3BaXKaTH Ha TOU (DAKT, 110 HEYCTOWKA HE TIOBUHHA OyTH
3aco00M 30aradeHHs KpeauTopa, Ma€ iCHyBaTH OajlaHC MIDK 3aCTOCOBYBAHOIO [0
MOPYITHUKA MIPOIO ITUBLTEHO-TIPABOBOI BIMOBIAAIBHOCTI (HEYCTOMKOIO) Ta OI[IHKOIO
peanbHOTO (2 HE UMOBIPHOTO) PO3MIpYy 30UTKIB, 3aBIAHHUX y PE3YIbTATI MOPYIICHHS
KOHKPETHOTO 3000B’si3aHHA. Y pa3l HEJOTPUMAHHS TakKoro OamaHcy po3Mip
HEYCTOWMKH MIJIATrae 3MEHIIIEHHIO.
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Anapyxis €. M.,

acriipanT kadenpu

3araJbHO-TIPaBOBUX JIUCIUILTIH [HCTUTYTY TTpaBa
(JIvsiscoKutl Oepaicasrutl yHigepcumem
BHYMPIWHIX cnpas)

JIESIKI OCOBJUBOCTI CTPOKY JIi JOTOBOPY OPEH/IU
JIEPKABHOT'O TA KOMYHAJILHOTO MAWHA B TPOIIECT
PEAJII3ALIII TOCIOJAPCHKOI JISIIBHOCTI M1 YAC A1If BOCHHOI'O
CTAHY

VY cyyacHMX yMOBax roCHOJAapOBaHHS OpPE€HAA JAEP>KAaBHOTO Ta KOMYHAaJIbHOTO
HEPYXOMOTro MaifHa HaOysa MIMPOKOTO PO3MOBCIOKEHHS B MaHOBHMX BiJTHOCHMHAX
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cy0’ekTiB rocrogapioBaHHsa. lle moB’s3aHO 31 MIBUAKUM PO3BUTKOM CYO’ €KTIB
Majoro MIANPUEMHHUIITBA, I SKAX TPUAOAHHSA Yy BIACHICTh NPUMIIICHHS IS
PO3MIIIICHHS BIaCHOTO 013HECY € MPOOJIEMaTHYHUM Y 3B’SI3KY 31 3HAYHUMH IIHAMHU Ha
HEPYyXOME MaiHO Ta HEMOXKIIUBICTIO 3a0€3MeUYeHHsT KPeaUTy Ha Horo mpuadaHHs [1,
c. 3].

[IpaBoBe perymioBaHHS VYKJIQJCHHS Ta MPUIUHEHHS JIOTOBOPY OpEHAM
JIEP’)KaBHOTO Ta KOMYHAJIBHOTO MailHa XapaKTepU3YeThCA AaKTYaJbHICTIO SIK A
IOPUCTIB-TEOPETHUKIB, TaK 1 JUIs IOPUCTIB-TIPAKTHUKIB, a TaKOX JJIs1 IPEIACTABHHKIB
BEJIMKOTO 1 Majioro Oi3uecy [2, €. 157].

OCHOBHMMH HOPMATHMBHO-TIPABOBUMHU aKTaMH, $KI BH3HA4yalOTh 3MICT Ta
NOPSANIOK YKIIQJIEHHS JIOTOBOPY OpEHIU JEp’KaBHOTO Ta KOMYHAJIbHOTO MaiHa, €
lNocriogapebkuit konekc Ykpainu (mani — 'K Ykpainn) ta 3akon Ykpainu «IIpo
OpCHJy JICPKABHOTO Ta KOMYHAJIBHOTO MaiiHa» [3, €. 333].

[IpoTe y 3B’s3Ky 3 BilicbKOBOIO arpeciero Pociiicbkoi deaepariii mpoTu YKpainu,
ykazoM [lIpesunenta Ykpainu Bimg 24.02.2022 Ne 64/2022 na Teputopii Ykpainu
BBEJICHO BOEHHHWM CTaH, M0 3YMOBWJIO BHECEHHS 3MIH Yy CHCTEMY YHWHHOIO
3aKOHOJIaBCTBA, 3 METOI0 3aXUCTy TMpaB CyO’€KTIB BCIX HasBHUX BHJIIB
IPaBOBIJHOCHH, 30KpeMa BIJHOCHUH, II0 BHHHUKAIOTh MIK CYyO’€KTaMU OpEHIH
JIEP’)KaBHOTO Ta KOMYHAJIBHOTO MaifHa, B TOMY YHCII, IO CTOCYIOTbCSI CTPOKY i
JIOTOBOPY BIJIMIOBITHOT OPEHIH.

3rigno 3 4vact. 1 cr. 283 'K VYkpainu 3a 10roBOpoM OpeHIM OJHA CTOpPOHA
(opengonaBelb) epeaae Apyriii CTOpoHi (opeHaapeBi) 3a miaTy Ha MEBHUM CTPOK Y
BOJIOJIIHHS T4 KOPUCTYBAHHS MalHO JJIs 3/{IHCHEHHS TOCTIOaPChKOT AISUTHHOCTI [4].

CTpOoKOBICTh BOJIOAIHHS 1 KOPUCTYBAaHHS OPEHJOBAaHUM MaiHOM € OCHOBHOIO
03HAKOI0 TPYMH JOTOBOPIB MO Tepeaady MaiiHa B KopucTyBaHHs. [lin cTpokamu B
[IUBUTLHOMY TIpaBi CJIiJI PO3YMITH TE€BHI Mepioan a00 MOMEHTH 4acy, 3 SIKUMU 3aKOH
noB’si3ye Ti a0o0 1HII IOpUAWYHI HAcHiAku. Y kiacudikamii opuaudHux (HaxTiB
CTPOKH BIJHOCSTBCS JO KaTeropii MoJiii, OCKUIbKU iX CIUIMB HOCUTh 00’ €KTUBHHM
XapakTep TOOTO BOHH € «....IBHINAMH, SAKI HE 3aj€KaTh BiJ BOJI JIIOIUHH» [5,
c. 113].

BignoBimno mo wactuHu cbomoi cr. 180 I'K VYkpainm crtpokom mii
TOCIOJAPCHKOTO JIOTOBOPY € 4Yac, BIPOJOBXK SKOTO ICHYIOTh TOCIHOJAPCHKI
3000B’s13aHHSI CTOPIH, 1110 BUHUKJIM Ha OCHOBI IIOTO JO0T0BOpY. Ha 30008’ s13aHHS, 1110
BUHUKIM Y CTOpPIH JI0 YKIAJIEHHS HUMH TOCHOJAPCHKOTO JOTOBOpPY, HE
MOIIMPIOIOTECS YMOBH YKIIAJIEHOTO JOTOBOPY, SIKIIIO JOTOBOPOM HE TiependadeHo
iHIIe. 3aKiHYCHHS CTPOKY J1i TOCMOAApCHhKOTO JIOTOBOPY HE 3BUIBHSE CTOPOHH Bij
BIJIMIOBITAJIBHOCTI 3a 10r0 MOPYIIEHH, 1[0 MaJIO Miclie i yac aii qoroBopy [4].

[ToBepratouncey o cnemianbHoi HOpMU 'K VYkpaiam, mo peryntoe muTaHHS
CTPOKY JIOTOBOPY OPEHJM JEP>KaBHOTO Ta KOMYHAJIBHOTO MaiiHa BapTO 3BEPHYTHU
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yBary Ha 4yactuHy 4 cT. 284, a came Ha HacTynHe il moyoxeHHs: «CTpoK I0roBopy
OPCH/IM BU3HAYAETHCA 3a MOTOKCHHSM CTOPIH. Y pa3i BIACYTHOCTI 3asBH OJHIET 13
CTOpIH TPO TPUNUHEHHS a00 3MiHYy YMOB JOTOBOPY OPEHAM MPOTITOM OJIHOTO
MICSIIS IMICJISI 3aKIHUYEHHS CTPOKY J1i JIOTOBOPY BiH BBa)KA€THCS IMPOJOBKEHHUM Ha
TaKW CaMHU# CTPOK 1 Ha THX CaMUX YMOBaXx, siKi OyJIu mepea0dadeHi Jorosopom» [4].

BianosinHo no wactuHu TpeThoi cT. 9 3akoHy VYkpainu «[Ipo openmy
JIEP’KaBHOTO Ta KOMYHAJIBHOTO MaifHa» CTPOK JOTOBOPY OPEHIU HE MOXKE CTAaHOBUTH
MEHIIE T’SITK POKIB, KpiM BHUMaJKIB, Bu3HaueHux [lopsakom mnepenadi maiiHa B
openny [6]. I[Ipore, sk i 3a3Ha4aIoCs paHillle BBEJCHHS BOEHHOTO CTaHy BBEJIO CBOI
KOPEKTUBH, IO CTOCYIOThCS CTPOKIB JIOTOBOPIB JIEPKABHOTO Ta KOMYHAJIBHOIO
MaiiHa, cepe]l SKUX He0OX1THO BUAUIMTH 30KpeMa HaCTYITHI.

BepxoBna Pana Vkpainu 3akoHom Ykpainu «IIpo BHeceHHs 3MiH 70 3aKOHY
VYkpainu «IIpo openay aepkKaBHOTO Ta KOMYHAJbHOTO MaifHa»» (nmaimi — 3akoH
Ne 2181-1X) nomoBuuna mosioxkeHHs  Po3giny «lIpukidneBi Ta mepeximgHi
noJioxkeHHs» 3akoHy Ykpainu «[Ipo opeHy nepkaBHOTO Ta KOMyHAJIBHOTO MaifHa»
OKPEMHUM ITYHKTOM 61, po3mupusmy nosHoBaxxenns Kabinery Minictpis Vkpainu B
nepioJt i BoeHHoro crany. [1ig yac nii BoenHoro crany Kabiner MinicTpiB Ykpainu
MO>K€ BCTAHOBHTH 1HIII MpaBUiia Mepe/iadli B OPEHIY JEPKaBHOTO Ta KOMYHAJIbHOTO
MaiiHa, HDK Ti, IO mepemdadeHi UM 3aKOHOM, 30KpeMa MI0A0: MPOIOBKEHHS
JIOTOBOPY OPEH]IM, 30KpeMa IIOAO0 3alpOBaKEHHS MOKJIMUBOCTI aBTOMAaTUYHOTO
IIPOJIOBAKEHHS TOTOBOPIB OPEH/IM, CTPOK JIii SIKUX 3aKIHUYETHCS 1]l Yac Jili BOEHHOTO
CTaHy, Ha CTPOK JO MPUINMWHEHHA YU CKACYBaHHS Ta Ha YOTHUPH MICAIl MICIs
NPUNMHEHHS 4Yd CKacyBaHHA BoeHHoro crany [7]. Bimrak, Kabiner MinictpiB
VYkpainu, Oyydu yIOBHOBXCHUM BIAIOBITHO 0 BUIIEHABEIECHOTO 3aKOHY BHOCUTH
KOPEKTUBH y TIPABOBE PETYJIOBAHHS CTPOKY Jii JOTOBOPY OPEHIU JCP)KABHOTO Ta
KOMYHaJIHHOTO MaiHa B Tepioja Mdii BOEHHOTO CTaHy, NPHUIHSB TMOCTAHOBY Bij
27.05.2022 Ne 634 «IIpo 0coOGAMBOCTI OpPEHIU ISP KABHOTO Ta KOMYHAJILHOTO MaitHa
y Tmepiog BOeHHOTO cTaHy» (nmami — [loctanoBa No 634). 3rimHo 3 MyHKTOM 5
IToctanoBu Ne 634 noroBopu OpeHAMN AEPKABHOIO Ta KOMYHAJIBHOTO MaiHa, CTPOK
Ti1 SIKUX 3aBEPIIYETHCS Y TIEPI0JI BOEHHOTO CTaHy, BBAXKAIOTHCS MPOJOBKEHUMHU Ha
nepioJl Jii BOEHHOTO CTaHy Ta MPOTATOM YOTHUPHOX MICSIIB 3 JaTU MPUIIUHEHHS YU
CKaCyBaHHs BOEHHOTO CTaHy, KpIM BHUIAJKy, KOJH OalaHCOyTpUMyBad 3
ypaxyBaHHSM 3aKOHOJABCTBA, CTaTyTy a0O0 TOJIOKEHHsS OaJlaHCOyTpUMYyBada Ipo
MOTO/PKCHHST YITOBHOBXCHUM OPTaHOM YMPABIIHHS, A0 CPEepH YIPABIIHHS SKOTO
HaJeXKUTh OamaHcoyTpuMyBad, 3a 30 KaJleHIapHUX [HIB /0 JaTH 3aKIHYCHHS
JIOTOBOPY OPEHAM TOBIJIOMHUB OPEHIOAABINI0 Ta OPEHAAPIO MPO HEMPOJIOBKEHHS
JIOTOBOPY OPEH/IH 3 TiCTaB, BU3HaUYCHUX CT.19 3akony.

Hopma miomo mnpojoBKeHHS JOTOBOpPY, BCTAHOBJIEHA IIUM TYHKTOM, HE
3aCTOCOBYETHCS JI0 IOTOBOPIB, IMIOA0 SKUX PIMICHHS PO iX MPOJIOBXKEHHS MPUIHSATO


https://zakon.rada.gov.ua/laws/show/483-2020-%D0%BF#n36
https://zakon.rada.gov.ua/laws/show/483-2020-%D0%BF#n36
https://zakon.rada.gov.ua/laws/show/157-20#n458
https://zakon.rada.gov.ua/laws/show/157-20#n384
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Ha ayKI[IOHI 1 ayKI[IOH OT'OJIOIIEHO J0 JAaTH HaOpaHHS YMHHOCTI 1€ MOCTaHOBOIO.
JJist IpOJIOBKEHHSI JOTOBOPY OPEH/IM HAa CTPOK, MEepe10ayeHUil UM MTyHKTOM, 3asBa
OpeHJaps Ta OKpeMe PIllIeHHS] OPEHI0/IaBIIsl HE BUMAraroThCA.

JloroBopu OpeHAM AEP>KABHOIO Ta KOMYHAJIBHOTO MaifHa B Mepioj] BOEHHOTO
CTaHy MOXYTh OyTH IOCTPOKOBO MPHUIIMHEHI 3a 3asBOI0 OpeHAaps, MOJAaHOI HUM
OPCHJIOJIABITIO Ha aJIpecy eJIEKTPOHHOT MOIITH, 3a3HaYCHY B TOroBOpi opeHau [8].

Takox y myHkti 5 TlocranoBu Ne 634 3a3HaudaeTbcs HacTymHe: «Y pasl KOJIH
IPaHUYHUNA CTPOK JUIsl TOAAHHS 3asBH MPO MPOJOBKEHHS JIOTOBOPY OpPEHIU
NpUIaaa€e Ha MEep1oj BOEHHOTO CTaHy, el CTPOK MPOJOBKYETHCS HA CTPOK BOEHHOTO
CTaHy Ta TPH MICSIIi 3 JaTH HOT0 MPUITMHEHHS Y1 CKacyBaHHs» [8].

Kpim 1poro, 3akonom Ne 2181-1X BcTaHOBIEHO TaKOX J0JIaTKOBI OCOOJMBOCTI
IIPABOBOTO PETYJIIOBAaHHSA 3 MPUBOJY CTPOKY JOTOBOPY OPEHIU JACPKABHOTO Ta
KOMYHaJILHOTO MaifHa.

Biarak, nonoxxenus Po3auny «IIpukinieBi Ta nepexijiHi MOJOXKEHHsS» 3aKOHY
VYkpainu «IIpo opeHay nep:kaBHOr0 Ta KOMyHaJIBHOTO MaifHa» JOMOBHEHO MYHKTOM
62 CTpOK Jii JOrOBOPIB OPEHIM JEP:KABHOIO MaiHa, AKi YKIaJaroThcs I 4ac Jii
BOEHHOTO CTaHy, HE MOXKE IEepEeBUIyBaTH 12 MICAIIB MiCis TPUMNUHEHHS YU
CKaCyBaHHS BOEHHOTO CTaHy [7].

OTtxe, peanii CbOroJICHHS 3YMOBIIOIOTh HEOOXIAHICTh BHOCUTH 3aKOHOJIaBIIEM
HEOOX1TH1 3aX0/11 3a0€3MeUYEHHsI MOBHOIIHHOTO, 0€3MEPEPBHOTO PO3BUTKY Y KpaiHH,
IUISIXOM TPUAHATTS  BIATIOBITHUX TPABOBUX HOPM, SK IIOJAO0 BCIX BHJIIB
IIPABOBIJHOCHH, TakK 1 MIOJI0 OKPEMUX MUTaHb 3 METOIO 3aXUCTY MpaB CyO €KTIB ITUX
BIJIHOCHH Ta JICP)KABH B IIJIOMY.

BiamoBimHux 3MiH 3a3Ha’io 1 Take BY3bKe MHUTAHHS y cdepi TOCmoaapchbKoi
TUSTBHOCTI, SIK CTPOK Jii JOTOBOPY OPEHAM JEP’KaBHOTO Ta KOMYHAJIbHOTO MaifHa,
3MiH, SIKI Y CBOIO 4epry € 0e33amepedHo MOTPIOHUMU /Ui TapaHTYBaHHS, HACKIIbKU
II€ MOXJIMBO B YMOBaX BOEHHOTO CTaHy, TapaHTIA sl CTOPIH JIOTOBOPY HOTO
MOJIBIIIOI 111, 30KpeMa CTPOKY TaKoi Jii.
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7. IIpo BHeceHHs 3MiH 10 3akoHy Ykpainu «lIpo openay nep:kaBHOro Ta
KOMyHaJbHOro MaiHa»: 3akoH Ykpainu Big 01.04.2022 Ne 2181-1X. URL:
https://zakon.rada.gov.ua/laws/show/2181-20#Text nata 3Bepaenns: 29.10.2022).

8. IIpo ocobiuBOCTI OpeHAM NIEPKAaBHOTO Ta KOMYHAJIBHOIO MaifHa y Tepioj
BoeHHOro ctany: IlocranoBa KabGinery MinictpiB Ykpainu Big 27.05.2022 Ne 634.
URL.: https://zakon.rada.gov.ua/laws/show/634-2022-%D0%BF#Text (mata
3BepHeHHs: 29.10.2022).

byabko B. C.,

acripaHT Kadenpu

[IUBIJTFHO-TIPABOBHX JUCIHUILIIH [HCTUTYTY mpaBa
(JIveiscoKutl Oeparcasrutl yHigepcumem
BHYMPIWHIX cnpas)

OCOBJMBOCTI BAMOI HEMAMHOBOTI'O XAPAKTEPY, SKI
MIJIATAIOTh NTIPUMYCOBOMY BUKOHAHHIO

AKTyanbHICTh BUpIIIEHHS MpoOsieMu e€()EeKTUBHOCTI MEXaHI3My MPUMYCOBOTO
BUKOHAHHSI PIIlIEHb CYJIB Ta IHIIUX IOPUCAUKIIMHUX OpraHiB B YKpaiHi 0e3yMOBHa.
[IpumycoBe BUKOHAaHHS BUMOT HEMAaWHOBOIO XapaKTepy € CKIIAJIOBOI0 CHUCTEMHU
BUKOHAHHS JepkaBu. Jli€BICTb HOPM, $KI PpErIaMEHTYIOTh BIIHOCHHHU IIOJO
IPUMYCOBOI peaizailii BUMOT, 10 3000B’s3yI0Th OOpKHUKA BUYMHUTHU TMEBHI i 4u
YTpUMATHCS BiJ] IX BUMHEHHS, OE3MOCEPEIHBO 3aJICKUTh BlJ] OOPAHOI 3aKOHOIaBIIEM
MOJIeJTi X TPUMYCOBOTO BUKOHAHHSI.

Y Pozmim VIII 3akony VYxkpainu «lIpo BUKOHaBYE MPOBAIKECHHS» BIJ
02.06.2016 p. Ne 1404-VIIlI [1], sxuii Ha3uBaeThbcs «BUKOHAHHS  PIIICHD
HEMalHOBOTO XapakTepy», CT.63 YHOPMOBAaHO 3arajbHUN TMOPATOK BUKOHAHHS
pIllIeHb, 32 IKUMU OOP>KHUK 3000B’I3aHUI BYMHUTH TIEBHI Jii a00 yTpUMaTHCs Bif iX
BYMHEHHS, a HACTYMHHUMH — O KaTeropiil chpas, PINICHHS Yy SKUX MJIATal0Th
MIPUMYCOBOMY BUKOHAHHIO:


https://zakon.rada.gov.ua/laws/show/436-15#n1874
https://zakon.rada.gov.ua/laws/show/157-20#n226
https://zakon.rada.gov.ua/laws/show/2181-20#Text
https://zakon.rada.gov.ua/laws/show/634-2022-%D0%BF#Text
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e 11po BigiOpaHHsa AuTUHU (CT. 64);

® IIPO BCTAHOBJEHHA NOOAYEHHS 3 TUTHHOIO (cT. 6471);

e IIPO YCYHEHH IEPEIIKO/] y T0OaueHHi 3 IUTHHOIO (cT. 6471);

® [P0 IIOHOBJICHHS Ha POOOTI (CT. 65);

® IIpO BHUCEJICHHS OopkHHKA (CT. 66);

® IIpPO BCEJICHHA CcTATYyBaya (CT. 67).

CrosHoBa T. A. 3a3Hayae, 10 3aKOHOJABCTBO PO3pi3HS€ BUKOHAHHS PIllICHb
MaifHOBOT'O Ta HEMAaWHOBOTO XapakTepy. PileHHs, 3a SKuMu OOpKHUK 3000B’I3aHUAN
0COOMCTO BUMHHUTH IEBHI JIIi a00 yTpuMaTHCs BijJ iX BUMHEHHs, 3a KiIacu(iKaIli€lo,
3anpornoHoBaHo [. B. AHIpoHOBUM, HalleXaTh O PillleHb MPO MPUCYHKCHHSI —
SKUMH TATBEPUKYIOThCS TpaBa, 0OOB’S3KM Ta 3aKOHHI IHTEPECH CTOpIH, 1 OJHA
CTOpOHA TMPUCYHKYETbCS BUKOHATH HAa KOPUCTh JPYroi CTOpPOHM MeBHI Ali abo
yTpUMAaTHCS BiJ X BUKOHaHHs. [Ipeamer pillleHb Mpo MPUCYKEHHS, SK 3a3HaYae
[. B. AuapoHOB, cKkjajgae MpaBO BUMOTH 3 BIAMOBIIHUM HOMY OOOB’SI3KOM, KOJIH
MOJKJIUBICTh 3I1MCHUTH OOOB’S30K Yy NMPUMYCOBOMY MOPSAKY B)KE HacTaia, SKIIO
Py IIbOMY IO3MBA4Y BUMAarae BiJl CyJy NMPUMYCOBOTO MPUTSATHEHHS BIAMNOBIAa4a J10
3MIMCHEHHSI HUM CBOro OOOB’SI3Ky. 3BEpTalOuUCh JIO CyAy 3 TI030BOM IIpO
NPUCY/IKEHHS, TTO3UBaY 3a3HAa4ya€ B SAKOCTI MPEIMETY CBOIO MO30BY Ty IIMBUIBHO-
IPaBOBY BUMOTY, SIKYy BIH MPOCHUTHh MIATBEPAUTH ISl MOJAIBIIOTO0 MPUMYCOBOTO
3aiicHeHHs [2, ¢. 353-354].

[Topsimok BUKOHAHHSA PIllIEHb, 32 SKUMH OOP>KHHUK 3000B’s3aHUN BUHUTHU TIEBHI
nii a0 yTpuMaTHCs BiJ iX BUYMHCHHS, 1 Ma€ Taki OCOOJMBOCTI BUKOHAHHS: CTPOKHU
BUKOHAHHS, BHUKOHaBYl Jii B pe3yJabTaTi HEBUKOHAHHS OOPKHUKOM DIIICHHS;
0COOJIMBOCTI BUKOHABYMX JIii IMiJI YaC BUKOHAHHS PIIIEHHS MPO 3a00pOHY BUMHATU
NeBHi Jii a00 PO yTpUMaHHS BiJ BUMHEHHS MTEBHUX JIIH.

Oco06mMBOCTI BHUKOHAHHS BHUMOI HEMAalHOBOTO XapakTepy MOJSTalTh Y
3arajJpHUX TpaBUJaX BUKOHAHHS (MPUHIUIKA BUKOHABUOTO MPOBAHKEHHS; CKIIAJ 1
cTaTyc CyO’€KTiB; BHJM BHKOHABYMX JOKYMCHTIB, IO MICTITh TaKi BHUMOTH;
BIJIMOBIAIBHICTh 32 HEBHMKOHAHHS BHMOT) Ta B JWHAMII iX peamizaii (Ha BcCiX
eTanax BUKOHABUOTO MPOBAHKEHHS).

Bumorn mnpo BumHeHHS (HEBUMHEHHS) OOpPKHHMKOM TME€BHUX [id, IO HE
MOJISITalOTh 'y TIepedadl MaiiHa, BHMararTh BIIMIHHOI BiJi MAaWHOBHX CTSTHEHD
peryiaMeHTallii, OCKUIbKU alrOPUTM JIiii BUKOHABIIS, CYKYITHICTh MPUHOMIB BIUIMBY Ha
OOpKHMKAa 3 METOI WOro MPUMYIICHHS J0 BHUKOHAHHS, CYTHICTH BHMOT TIPO
3000B’s13aHHS OOp)KHMKA BUMHUTHU TMEBHI i1 (III0 HE TOJIATAIOTH Yy TMepejavl MaiHa)
a00 yTpuMmaTHcs BiJ iX BYMHEHHS MAalOTh Takli OCOOJMBOCTi, SKi 00’€KTHUBHO
MOTPEeOYIOTh OKPEMOTO PETryJIFOBaHHS.

3a5eHO BiJ XapakTepy AISUTBHOCTI 3000B’s13aHOTO Cy0’ekTa (OOpKHUKA) TIPH
peasizaliii BUMOT, 110 HE MOJIATA0Th y Mepeaadl MaiiHa, HOro MOBEIIHKA MOIUISEThCS
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Ha aKTHBHY — [0 Ta MAaCUBHY — O€3/ISUIbHICTh. AKTHBHA IOBEIHKA 3000B’s3aHO1
0COOM MOXKE TIOJIATaTH Yy BUYMHCHHI: OJHOPAa30BOI, CIPAMOBAHOI Ha ITOOJMHOKHMA
pe3ynbTar, Mii; CYKyHmHOCTI JIii, CHpPSAMOBaHMX Ha JOCSATHCHHS OJWHUYHOTO
pe3yNbTaTy; CHCTEMH JIil, IO MMOBTOPIOIOTHCS IO HACTAHHS CTPOKY (TO/IiT).

CnMcoK BUKOPUCTAHUX JIKepeJI:
1. [Ipo BukoHaBue mpoBakeHHs: 3akoH Ykpainu Bim 02.06.2016 p. Ne 1404-
VIII. URL : https://zakon.rada.gov.ua/laws/show/1404-19#Text.
2. BuxonaBue mpoBakeHHs : miapyuHuk / 3a pen. H. FO. I'ony6eBoi. Oneca :
®denikce, 2020.460 c.

bypak B. 4.,

npodecop kadenpu coriaibHOrO MpaBa
JIOKTOP IOPUINYHUX HAYK, JOLEHT
(VIvsiscorutl HayionanrbHUlL
yHigepcumem imeni leana @panka)

OCOBJIMBOCTI TPYAOBOI'O IOT'OBOPY B YMOBAX BOEHHOI'O
CTAHY

B ymoBax cTpiMKOTO pO3BUTKY TEXHIKH 1 TEXHOJIOT1H 3MIHIOETHCSI PUHOK TIpaIi,
a TaKOX IAXOIW JO0 PETyIIOBaHHS TPYIAOBUX BIMHOCHH. Lle 3ymMoOBIIO€ 3MIHHM B
opranizaiiii BUpoOHUIITBA TOBapiB, HAJAAHHS TMOCIYT, MOSBY HOBHX cep MisNIbHOCTI
Ta TpaHchopmaIllito iICHyrOYMX. 3MIHIOETHCS PUHOK TIpalli, BAHUKAE MOTpeda y HOBUX
KOMITETEHIIISIX: OJIHI Mpodecii 3HUKAITh, 1HII — 3 SBISAIOTHCS. PUHOK TUKTYy€E HOBI
BUMOTH JI0 OCI0, SKI TPETEeHAYIOTh Ha 3aWHATTA THX YM I1HIIMX TI0Caa, 3MiHA
KBaM(pIKAIIMHMX BUMOT Ta KoMmmeTeHTHOcTed. OCHOBHOIO (OPMOIO 3alydeHHS
oco0u 10 mparli OyJIo 1 3aMIIAETHCS YKIAICHHS TPYIOBOTO JJOTOBODPY.

B ymoBax BOEHHOTO CTaHY TPYJOBHH JOTOBIp, MMOCTAB CHOTOJIHI JICIIO B 1HIIII
CBOIM 1mocraci, HaOyBIIM JI0 TIEBHOI MIpW MUITAPHUX O3HAK Yepe3 BIHCHKOBY
arpecito pocii, sixka 24.02.2022 poky posmnouaina Tak 3BaHy «CIEIIaIbHy BIACHKOBY
oTiepalliroy, a Mo CyTl BIfHY MPOTH HaIIOi AepKaBU. Y 3B’ 3Ky 13 3aMpPOBAKEHHSIM B
VYkpaini pexxuMy BOEHHOTO CTaHy JOBEJIOCS CKOPUTYBATH JI€AKI MPABOBI aCMEKTH
YKJIaJIeHHS TPYIOBOTO JOTOBOPY, @ TAKOX CKOPUTYBaTH AEsIKI TEOPETUUHI MiAXOAU
710 OTO TIPaBOBOT XapaKTEPUCTUKH, MPUCTOCYBABIIIHN MOTO 0 YMOB BifHH.

KitouoBuME TEHIICHIIISIMU 3MIHH MIAXOMIB A0 PO3YMIHHS TPYJIOBOTO JOTOBOPY
B YMOBaX BOEHHOTO CTaHy MOHa BBaYKATH:

- MPOTIECU BHYTPIIIHBOTO MIEPEMIIICHHS O13HECY 1 MpalliBHUKIB,;


https://zakon.rada.gov.ua/laws/show/1404-19#Text
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- HEMO>KJIMBICTD 3a0€3MeUeHHS POOOTO1aBIIeM Oe3MeYHUX YMOB Mparli;

- HEOOXiHICTh 0OMEKEHb OKPEMHUX TPYIOBUX MTPaB B yMOBaX BOEHHOTO CTaHY.

UuHHE TpyIOBE 3aKOHOJABCTBO PAISIHCHKOTO 3pa3ka, sKe€ Tak 1 He Oyio
pedopMoBaHe, BUSBIIIOCS aOCOTIOTHO HE 37aTHE PEryIIOBAaTH TPYAOBI BiIHOCHHH B
yMOBax HOBUX BUKIWKIB Ha pUHKY TMpami. SIK Moka3ye aHami3 3MiH TPYIOBOTO
3aKOHOJABCTBA IIIJI TacjaoM <JIepaasHu3aiii» (akTUIHO 11 HE BiAOYJIOCS, OCKUIBKU
TPYAOBE 3aKOHOJABCTBO 30epirae Tpamuilii paasHCHKOTO MiIXOMy A0 PeryIrOBaHHS
TPYAOBHX BiJHOCHH.

bizHec MOCTIHO 3HAXOAWTHCS B TOMIyKaxX €(EeKTUBHHUX (OPM 3aIydeHHS Ta
yIpaBIiHHSA TEPCOHATIOM Ta HAMaraeThCsl BUKOPHUCTOBYBATH 1HO3EMHHU JIOCBIJ.
Oco65uBO 116 HA0yJI0 aKTYaJbHOCTI IiJl 4aC BOEHHOTO CTaHy Ta KPU30BUX SIBUII B
ekoHoMmiIll. bararo miampuEMINB yxXe 3HalloMl 3 HECTaHAAPTHUMHU (QopMaMu
3aIlydeHHsI TEPCOHANy, Cepell SIKUX, 30KpeMa, € ayTCOPCHUHT, ayTCcTadiHT Ta JI3UHT
(openga). AKTHBHO BHUKOPUCTOBYIOTHCA U 1HINI MOJENL: poOOTa 3a BUKIHUKOM,
BiJi1aieHa po0oTa, MPOEKTHA poOOTa 32 KOPOTKOCTPOKOBUMU JIOTOBOpaMHU, poOoTa 3
THYYKHUM TpadikoM, TUCTaHIIHHA poOOTa TOLIO.

AHami3ytoud Ti HOBI HOPMHU TPYJAOBOIO 3aKOHOJABCTBA, SKI TMOKJIUKAaHI
BIIPOBA/PKYBATH HOBI MIJXOJM JO PO3YMIHHS TPYJOBOTO JIOTOBOPY, SK OJHOTO 3
PEryJsTOpIB 1HIUBIAyaTbHUX TPYJOBUX BIIHOCHH B YyMOBaX BOEHHOTO CTaHy
HEOOX1THO HATOJIOCUTH, 1110 OCHOBHUMHU (haKTOpaMu, Ki ChbOTOJIHI BU3HAYAIOTH MO0
OCHOBHI O3HAKH €:

- IIJDKATAITI3allisl Ta TEXHOJOT1YHI 1HHOBAIII1, 1110 MPU3BEIIN JI0 YTBOPEHHS HOBHX
dbop™ 3aitHATOCTI;

- 3aIIPOBAPKEHHS HOBUX (hOpM OpraHizarlii mpaiii;

-moTpeba aganTyBaHHS TPYJOBOTO 3aKOHOAABCTBA JIO BHUKJIMKIB BOEHHOTO
CTaHy;

- IOJI0JIAHHS CTEPEOTHITIB PAITHCHKOTO MHUHYJIOTO y TPABOBOMY PETYIIIOBaHHI
TPYJIOBUX BITHOCHH.

Cepen OCHOBHHMX OpIEHTUPIB ISl BJAOCKOHAJIEHHS BITUYM3HSHOTO TPYAOBOTO
3aKOHOJaBCTBA € Oe3mepeyHo 0Oa3oBa gupektuBa E€Bpormeiicbkkoro  Coro3y
Ne 2019/1152 cxBanena €BporneiicbkuMm [lapnamentom 1 Pagoro 20 yepsus 2019 p.
«IIpo mposopi ¥ mepenbauyBaHi ymoBHU Tpaill B €Bpomeiichkomy Corozi». Bona
MICTUTh 1Ty HU3KY (yHIaMEHTaJIbHHUX IOJIOKEHb, SIKI BAXKJIMBI AJi1 (popMyBaHHs
HOBOTO Ta BAOCKOHAJICHHS YHHHOTO TPYJOBOTO 3aKOHOIABCTBA.

HupextuBa (€C) 2019/1152 nepenbavae BuUMOTH 1MOA0 OOOB’S3KY
poOOTONABIIIB HaJaBaTH TMpalliBHUKaM 1H(QOpMaIlil0 Mpo TPYAOBI BiIHOCHHH,
MiHIMQJIbHI BUMOTH TIOJ0 YMOB Tpaill, MpPO KOJEKTUBHI YroJau, NpO TIPaBO
MPAIiBHUKIB HA 3aXUCT CBOIX MPaB.
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[ 1110 BaxkIIMBO, IO OKpEMI MOJIOKEHHS 1€l JIMpeKTUBY 3HANIILIN CBO€E BTUICHHS
y 3akoni Ykpainu «IIpo BHeCeHHsI 3MIH JO0 JI€IKUX 3aKOHOJABYMX aKTIB YKpaiHH
11010 ONTUMI3AIlli TPYIOBUX BITHOCHH.

3okpema, y HOBiM pemakuii cr. 29 K3nll Vkpainu nependaueHo o000B’s30k
poboTonaBis moiH(GOpMyBaTH TIpalliBHUKA TIPO OpraHizaiiio mpodeciiftHoro
HAaBYAaHHS TMPAIBHUKIB (SIKIIO Take HaBYaHHS IepeadadyeHo); PO TPHUBAIICTh
IIOPIYHOI  BIAMYCTKH, TIPO YMOBH Ta pPO3MIp OIUIAaTH Tpaii. BaXiIuBum
HOBOBBEJICHHSIM € MOXIJIMBICTh O3HAMOMJIGHHS TPAIIBHUKIB 3  HaKa3aMu
(pO3NOPSKEHHSAMHU ), TIOBIAOMJICHHSIMU, 1HITUMU JOKYMEHTaMHU POOOTOMABIIS OO0
iXHIX mpaB Ta 0OOB’SA3KIB 3 BUKOPUCTAaHHSM BHU3HAYEHHX y TPYIOBOMY JIOTOBOPI
3ac00IB €JIEKTPOHHUX KOMYHIKAIlIMHUX MEPEeX 3 HAKIAJIEHHAM YJIOCKOHAJIEHOIO
€JIEKTPOHHOTO MIANMUCY a00 KBaTi(hiKOBAHOTO €IEKTPOHHOTO MINUCY. Y TPYIOBOMY
JIOTOBOP1 3a 3rOJIOK0 CTOPIH MOXKYTh Iepeadadatucs ajibTEepPHATUBHI CIIOCOOU
03HAHOMJICHHS MpalliBHUKA, 110 TOBOJUTHCS JI0 BiJJOMa MPaIliBHUKIB.

B yMoBax BoeHHOT0 4acy, Mirpaiiii mpaiiBHUKIB y 3B’S3Ky 3 BOEHHUMHU J15IMU, Y
TOMY YHCI1 W 32 KOPJAOH aKTyaJIbHUM € O(QOpPMJICHHS MPAIlIBHUKIB Ha AUCTAHIIIHY
po0OTY. A 11e CIIOHYKA€E JI0 IEPEOCMUCIICHHS TAKUX IOPUIUYHUX KATEropii 1 MOHSTH,
K poOoumnii yac, 9ac BiAMOYMHKY, 00JIIK poO0YOoro yacy, podboue Miclie.

Bignosimno nmo c¢1.60-2 K3nll VYkpainm aucranmiiiHa pobora 1e ¢opma
opranizaiii mpaii, 3a fKoi po0OTa BUKOHYETHCS MPAIIBHUKOM I103a POOOUYMMU
OPUMIIICHHSIMU YU TEPUTOPi€r0 poOOTONABIs, B OyIb-IKOMY MICIll 32 BHOOpPOM
IpaliBHUKA Ta 3 BUKOPUCTAHHAM 1H(OPMAIITHO-KOMYHIKAIlIMHUX TEXHOJIOTIH.

Bixe cporogHi, B yMoBax BOEHHOT'O 4Yacy BUKOPUCTAHHS III€] HOPMH JO3BOJISIE
BUKOHYBaTH poOOTy, TmiepeadaueHy TPYIOBUM JIOTOBOPOM, TIpalliBHUKAM, SKi
MOKUHYJIA TEPUTOPII0 00HOBUX JIii a00 rnepedyBaroTh BIOMA.

[Ile omgHMM BaXJIMBMM HOBOBBEICHHSM, III0 3’SBWJIAcCS Y TPYIOBOMY
3aKOHOJIABCTBI Tl 4aC BOEHHOTO CTaHy € HOpMa IMPO MOKJIUBICTH MPU3YIHUHECHHS
TPYJIOBOTO JOTOBOPY.

3okpema, ct. 13 3akony Ykpainu «IIpo opraxizaiiito TpyIOBUX BIJHOCHH B
yMOBaX BOEHHOTO cTaHy» (B pemakiili 3akoHy Ykpainu «IIpo BHecCeHHsS 3MiH [0
JCSIKUX 3aKOHOJABYMX aKTiB YKpalHM MO0 ONTHUMI3aIlii TPYJOBHX BIJIHOCHH)
BU3HAYa€ WOro, SK THUMYACOBE TMPUIIMHEHHS pPOOOTOMABIIEM 3a0€3TMEUCHHS
MpaliBHUKa poOOTOI0 1 TUMYACOBE MPUITMHEHHS TTPAIliBHUKOM BHKOHAHHS poOOTH 3a
VKJIAJCHUM TPYJAOBHM JIOTOBOPOM Y 3B’SI3KY 13 30pOMHOIO arpeci€ro mpoTu YKpaiHu,
10 BUKJIFOYA€ MOXKIIUBICTh 000X CTOPIH TPYAOBUX BITHOCHH BUKOHYBaTH 00OB’SI3KH,
nepeadaveHi TPYJOBUM JOTOBOPOM.

3aK0oH BU3HAYAE, 10 TPHU3YMUHEHHS Aii TPYJAOBOTO JIOTOBOPY 3IiHCHIOETHCS
po0OOTOIaBIIEM Ha CTPOK HE JOBIIUMN, HIXK TIEPIOJT i1 BOEHHOTO CTaHYy.
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[Ipu3ynuHeHHss  Aii  TPYJOBOrO  JOTOBOPY  Tepenadadae  JOTPUMAaHHS
poboTtomasiieM psnay npoueayp. [Ipu3ynuHeHHs] MOBUHHO OyTH OOTPYHTOBaHHUM IIPO
IO 3a3HAYA€ThCA Yy BIAMOBITHOMY Haka3i. Takok B Hakasi 3a3HAYAETHCS CTPOK
MPU3YIIUHEHHST TPYJAOBOTO JIOTOBOPY, KIJIBKICTh 1 KaTeropii mpaiiBHUKIB, SKUX II€
MO>KE€ CTOCYBATHCSI, YMOBH BiIHOBJICHHS JIii TPYIOBOTO JIOTOBOPY Ta iHIIIE.

Haka3 poGoTomaBiii Tpo MpU3YNUHEHHS [ii TPYJAOBOTO JOTOBOPY HaOmpae
YUHHOCTI 3 JIHSI HOTO TTOTO/IKEHHS BIHCHKOBO-IIMBUIHHOIO aIMIHICTPAIIIEIO

Ha mneHtpanpHMiI OpraH BHKOHABUOi BIagH, IO 3a0e3nedye (GopMyBaHHS
Jep>KaBHOI TMOJITUKU y chepl TPYAOBUX BIJIHOCHMH 3aKOHOM TOKJIAJ€HO 00OB’S30K
pO3pOOUTH 1 3aTBEPAUTH TpUMIpHY ¢GOpMYy HaKazy 00 NPUIYNUHEHHS il
TPYAOBOTO JOTOBOPY.

Peamizamiss MexaHi3sMy TpU3YNHUHEHHS [ii TPYAOBOIO JOTOBOPY IOTpedye
BHECEHHSI BIJIMOBITHUX 3MIH 0 YMHHOTO 3aKOHOJIABCTBA, IO JI03BOJUTH YHUKHYTU
NOpPYIICHb TPYAOBUX TMPaB TMpAIlIBHUKIB, a TaK0X YJAOCKOHAJIUTU MHOr0o IMpaBOBE
peryJtoBaHHS.

[TincymoByrour HaBefeHE, HEOOXITHO 3ayBaKUTHU, IO B YMOBAaX BOEHHOTO
CTaHy 3MIHIOIOTHCS OCHOBH1 O3HAKU TPYJIOBOTO A0roBopy. BiH Mae cBOi 0cO0IMBOCTI,
SKI 3yMOBJICHI moTpeOaMH ajamnTariii TPYJO0BOIO 3aKOHOJABCTBA JIO BHKJIUKIB
BOEHHOTO CTaHy, 3alpoOBa/KEHHSMU HOBUX (OpM opradizamii mpaii, a TaKoxX
BIIPOBAKCHHIM ITU(POBUX TEXHOJIOT1H.

VY 3B’S3Ky 3 IUM € HEOOXIJIHICTh BHECEHHSI 3MiH JI0 3aKOHOJABCTBA 3 METOIO
yIOCKOHAJICHHS peai3allii mpaBa Ha Mpalo B YMOBAaX BOEHHOTO CTaHY Y TOMY YHCIIi
3 METO0 3a0€3MeUYeHHs TPYIOBUX MIPaB MPaIliBHUKIB.

Bypak C. B.,

acucTeHT Kadenpu €BponeichrKoro npana
(VIv6i6coKULl HayiOHATbHUL YHIGEPCUMEM
im. Iseana Opanxa)

HOIHHOCTI €C: IPAKTUYHE 3HAYEHHA TA 3ACTOCYBAHHA

OaHMM 13 OCHOBHHX €JIEMEHTIB MPaBOBOI-MOJITHYHOI CTPYKTYpU CYy4acHOTO
E€pomneiicekoro Coro3y (€C) € MIHHOCTI, 0 MaikKe MOBHICTIO CIPUUMAIIUCh HOTO
3aCHOBHHMKAMU SIK HaJIC)KHE: 3a0€3MeUeHHS BIPHOCTI HAIIIOHATLHUX YPS/IIB OCHOBHUM
MPUHITUIIAM JEMOKpATii, 3aXUCT OCHOBHUX TpaBa Ta BEpXOBEHCTBO mpara [1]. Came
BOHU JIC)KUTHh B OCHOBI €BPOTICHCHKOTO MPOEKTY, KU OOIISIB MUPHY, TPOIBITAIOTY
Ta JIeMoKpaTiuHy €Bpory [2].
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Bapro Bim3nauutH, mo ct. 2 Jorosopy mnpo €C, nae BUUEpPIHUN MepemikK
I[IHHOCTEH, a caMe: Mopara JI0 JIFOACHKOI T'iJTHOCTI, CBOOOJIU, AEMOKpaTii, pIBHOCTI,
BEPXOBEHCTBA IpaBa Ta MOBAru JI0 MpaB JIOJIUHU, 30KpeMa 0ci0, 110 HaleXaTh 10
MeHmuH [3]. binbmie toro, muToBaHa crarts Jlorosopy npo €C, 3a3Hauae, 1o i
I[IHHOCTI € CIUIbHUMU JJISI BCIX JepKaB-WICHIB y CYCHIJIBCTBI, Jie MaHYy€E TUTIOpai3M,
HEJMCKPUMIHALIIA, TOJIEPAHTHICTh, MPABOCYJIS, COJIIAPHICTh Ta PIBHICTh JKIHOK 1
YOJIOBIKIB.

HaBeaeni MiHHOCTI, MPOSIBIISIIOTHCS Y HACTYIHOMY [4]:

- Jlroaceka rigHicTh. ['HICTD JTIOJIMHU HETOTOPKAaHA. [i HeoOXimHO mMOBaXkaTH,
3axumaTtu. CaMe € peaibHOI0 OCHOBOIO OCHOBHHUX ITPaB.

- CBo60a. CBOOO/IA TIepecyBaHHs J1a€ TpoOMasiHaM MPaBo BUIBHO MEpecyBaTUCS
Ta npoxuBaTd B Mexax Coro3y. IHauBinyanbHI CBOOOAM, Taki fK IOBara Jio
IPUBATHOTO >KUTTS, CBOOOJA JYMKH, pemirii, 310paHb, BHUpPaXEHHS MOTJSAIIB Ta
iH(popmartii, 3axurnieri Xaprieo €C npo 0CHOBHI ITpaBa.

- Jlemokparisa. ®yukiionyBanHs €C  0a3yeTbcs Ha  MPeACTaBHUIIbKIN
nemokpatii. byTu €BpomeichbKUM T'pOMaJTHUHOM TaKOXX O3HA4a€ MaTH TOJITHYHI
npaBa. KoxxeHn moBHONITHIN rpoMagsaud €C mMae MpaBo BUCYBATHCh KaHIUJIATOM 1
rojiocyBat Ha BuOOpax g0 €Bpomneiickkoro mnapiamenty. I'pomansuu €C maroTh
IIpaBO BUCYBATH CBOIO KaHAWAATYPY Ta TOJOCYBATH B KpaiHi CBOrO MPOXKMUBAHHS a00
B KpaiHi CBOT'O MOXOJIKEHHS.

- PiBHIiCcTb. PiBHICTH — 1€ piBHI MpaBa BCIX IPOMAJIIH Niepe 3akoHoM. [IpuHium
PIBHOCTI MDK KIHKaMH Ta 4YOJIOBIKAMHU JIEKUTh B OCHOBI BCIET €BPOIEHCHKOI
MOJITUKK Ta € OCHOBOI €BpOIechKoi iHTerpaiii. Ile crocyerbcsi Bcix cdep.
[Ipuniun piBHOiI OMJIATH 3a OJHAKOBY MpAIl0 CTaB YAaCTUHOK PuMChKOi yroau
1957 poky. Xoua HEpiBHICTh Bce Iie icHye, €C gocsT 3HAYHOTO IIPOTpecy.

- BepxoBeHnctBo mpaBa. €C 3acHOBaHMII Ha BEPXOBEHCTBI mMpaBa. Yce, MIO
pobuts €C, 6a3yeTbcs Ha JOTOBOpax, JOOPOBUIBHO Ta JEMOKPATUYHO MOTOKEHUX
fioro kpainamu €C. 3aK0H 1 CIpaBeIMBICTh MIATPUMYETHCS HE3AJIEHKHOIO CYJIOBOIO
cucremoro. Kpainm €C Haganm oCTaTOYHY IOPUCIMKINIO EBPONMEHCHKOMY CYIY,
PIIIIEHHS SIKOTO MalOTh BUKOHYBATH BCI.

- IIpaBa mrogunu. [lpaBa moaunu 3axurieHi Xapriero €C nmpo OCHOBHI Ipasa.
BoHu oxoruoroTh mpaBo OyTH BUIBHMM BiJ JHUCKpHUMIHAIll 32 O3HAKOK CTari,
PAcOBOTO UM €THIYHOTO MOXOJKEHHS, PEJITii Uh NepeKOHaHb, 1HBAIITHOCTI, BIKY YH
CEKCyabHOI Opi€HTAaIlli, TPaBO Ha 3aXKCT BalllMX OCOOMCTUX JAHWX Ta/a0o0 MpaBo Ha
JOCTYTI 70 TIPABOCY IS

Buiieo3naueHi 1miHHOCTI, 1€ OCHOBA, Ha sIKii 0a3yeThCss €BPOMEUCHKUN COIO3 1
Moro icHyBaHHs. BoHM € TuM, 1110 MOB’A3ye Bci AepxkaBu wienn €C, 1 3a0e31neuyoTh
MPaBOBUI MOPSIOK, aKe 0e3 Takux 0a30BUX peuel, HEMOXKJIUBE ICHYBaHHS H1 Oyb
SIKOTO TPOMAISTHCHKOTO CYCHIBCTBA, HI TUM Olnbiiie €Bponericbkkoro Coro3y.
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OkpiM 1BOTO, BapTO BIAMITUTH, IO IUTAHHIO 3aXHUCTy Ta 3a0E3MCUCHHIO
JOTPUMaHHS LIHHOCTEN npucBsyeHa ct. 7 lorosopy npo €C.

3okpema B c1. 7 [oroBopy mpo €C mnependadeHo, mo 3a OOIPYHTOBAHOIO
IPOIO3HUIIIEI0 OJIHIET TPETUHU JiepkaB-uiieHIB €Bponeicbkoro I[lapmamenty abo
€ponericbkoi Kowmicii Paga, niroun OUIBIIICTIO Y YOTHPH I’SITHX ii YICHIB, MIiCIHA
OTpUMaHHS 3roau €Bporneicbkoro [lapaaMeHTy MOXe BCTAaHOBUTH, IO ICHYE SIBHUN
PUBHK TSKKOTO MOPYIICHHS JAEP’KaBOIO-UJICHOM I[IHHOCTEH, 3a3HAUYE€HUX y CTaTTl 2.
[lepm Hik NpUiiHATH Take pilieHHs, Paga 3acnyxoBye BIANOBIAHY JepKaBy-ujeHa Ta
MOKE HaIpaBUTU i PEKOMEHJaIlli, JIIF0YM BIAMOBIIHO O Ti€l X mponeaypu. Pana
MOCTIHHO TIepeBipsie, UM MPOJAOBKYIOTh ICHYBaTH IIJICTaBU JUIsI TaKOTO PIIICHHS.
€pponeilicbka Pana, niroud OHOCTAHO Ha MPOMO3UIII0 OJIHIET TPETUHHU JEpKaB-
yieHiB abo Komicii Ta micns orpuManHs 3rofau €Bponeiicbkoro [lapimamenty, moxe
BCTAHOBUTH ICHYBaHHSI TOCTIMHOTO Ta ICTOTHOTO TOPYIICHHS OJIHIEIO 3 JepKaB-
YJICHIB I[IHHOCTEH, 3a3HAYEHUX Y CTATTi 2, 3alpOIOHYBABIIN BiAMOBIIHIN JACpKaBi-
YJICHY TIOJIATU CBOI MOSICHEHHA. Y pa3l MPUIHATTS PIIIEHHS BIAMTOBIAHO JJO YaCTUHU 2
Pana moxe kBamiQikOBaHOI OUIBIIICTIO BUPIMIUTA TPU3YNUHUTH IE€BHI IpaBa
BIJIMOBITHOT  JIepKaBU-WIEHA, W0 BUIUIMBAIOTH 13 3acTocyBaHHsA JloroBopis,
BKJIFOUAIOYH TIPABO TOJIOCY MPEJICTaBHUKA Ypsay AepkaBu-uieHa y Pani. BxxuBaroun
TaKUX 3ax0/iB, Pasa BpaxoBye MOKIIMBI HACHIJIKM TAKOTO MPU3YMUHEHHS JIs MpaB
Ta 000B’s13KiB (I3MYHUX 1 OPpUINYHUX OC10. Y Oyab-sSKOMy pasi L JepKaBa-ujeH
MOBUHHA 1 HaJaJll BUKOHYBAaTH CBO1 3000B’s13aHHA 3a 1IuM JloroBopom. Pana, niroun
KBaTI(pIKOBAHOIO OUIBIIICTIO, MOXE€ B TOJAIBIIOMY BHUPIIIUTH 3MIHUTH a00
CKAaCyBaTH 3aXO0JH, BXKHTI BIAMOBIIHO JI0 YaCTHHH 3, Y BIJTOBIIb HAa 3MIHY CHUTYaIIii,
M0 CHOPUYMHIIA BXHUTTS TakuxX 3axojiB. [loJOKeHHS W00 mMpaBa ToOJIOCY Y
€pponeiicbkomy Ilapnamenti, €Bponericbkii Pami ta Pami mns mimed miei craTTi
BCcTaHOBJEeHI B crarti 354 JloroBopy mnpo ¢yHKIIOHYBaHHS €BpPONEHCHKOTO
Coro3y [3].

Xova JOTpUMaHHS OCHOBHUX I[IHHOCTEW  mependadaeTrbcs y  HOro
3aK0HOJIaBCTB1, COI03 HUHI CTUKAETHCS 3 IOCTIHUM ITHOPYBAHHSAM ITUX I[IHHOCTEH Y
NEBHUX JepkaBax-wieHaX. UYWCTO TMOJITUYHI MEXaHI3MH 3aXHCTy BEPXOBEHCTBA
3aKOHy, TOAIOHI 10 TUX, o0 mepeadadeHi crarrero 7 Joropopy mpo €C, He
npaiforoTh. [l{o me ripmie, came iCHyBaHHsI TaKHMX MEXaHi3MIB MIPUXOBAJIO TOW (HaKT,
10 TIOPYIISHHS IIHHOCTEH, 110 nependadeni B crarti 2 JJoroBopy npo €C, Takox €
nopymeHHsM 3akoHomaBctBa €C. Binrak, ¢dyHaamMeHTalbHa Cy/IOBa MPAKTUKA
BiAmoBiHO 70 4. 1 crarti 19 Jlorosip npo €C € HAMOUIBII JI€EBUM 1HCTPYMEHTOM,
3axXUCTY BiJ nopyueHs miHHocteit €C [5].

Paszom 3 ThM, BBakaeMo, 110 CTAaHOM Ha JaHUKW MOMEHT, HCOOXITHUM € HOBMIH,
OUTBbII TBOpYMHM MinXiA, MO0 3HAWUTH crocoOu OUTkIT €PEeKTUBHO peai3oByBaTu
minaocti €C, mo BcraHoBieHl B ¢T. 2 JloroBopy mpo €C. Sk oawH 13 BapiaHTIB,
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MO>Kke OyTH BHUMoOra JI0 Aep>kaBu wieHa €C, 1o nopymuia MiHHOCTI (MpU IIbOMY caM
¢dakT nopyiieHHst moBuHeH 0yTH 3adikcoBanuii B pimeHHi Cyny €C) 10 cuCTeMHOTo
1 HaJIGKHOTO JOTPUMAHHS, SIKE€ BUMaraTUMeE BiJ Jep>KaBU-uJieHa YCYHYTH HACIIJIKU
CBOIX TOpYILIEHb I[IHHOCTEW, 10 BcTaHOBiIEHI B crtarTi 2 JoroBopy mpo €C, i3
3actocyBaHHAM cTatTi 260 JloroBopy npo (yHkiionyBanus €C, nis BUpaxyBaHHS
mrpadiB 13 pouaiB €C, ki MalOTh OyTH OTPUMAaHI JEP>KaBOIO-WICHOM IO MOPYIIHIIA
miHHOCTI. O3HaueHe, 3a0e3MeyuTh JIOJATKOBI CTUMYJIW [JIsi OUIbII HAJIEKHOTO
JOTPUMaHHS Ta 3acTocyBaHHs IiHHOCTeH €C, sk nepxaBamu wieHamu €C Tak 1
KaHauaaTaMu Ha Betyn 1o €C, sxoro € 1 YKpaiHa.
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byruncska P. 5.,

TOTIEHT Kadeapu

rOCIIOAapChKO-TIIPABOBMX AUCIUILTIH [HCTHTYTY IpaBa,
KaHJIUJAT IOPUAUIHUX HAYK

(JIvsiscoKutl Oepaicasrutl yHigepcumem

BHYMPIWHIX cnpas)

PEAJIIBAIISI COIUAJIBHUX TAPAHTIN B YMOBAX ITAHJIEMI|
KOPOHABIPYCHOI IH®EKIIi TA BINCbKOBOI ATPECII 3 BOKY P®

dyHaMEeHTaTbHI TIOJIOKEHHS, CIIPSIMOBAH1 HA peali3alliio COialbHUX TapaHTii
0aratomiTHUM CIM’sIM, CIM SIM 13 AIThbMH, 3a0€3TM€UYCHHS YMOB JUIsI T1IHOTO BUXOBaHHS
niteit, chopmynpoBaHi y cr.1 Koucturymii Ykpainu, 3MmicT sKoi pO3KpHUBae



22

colliajbHy TpUPOIy JepkaBu [1], opieHTye aepkaBHI opraHu, OaThKiB, CIM’1 Ha
CTBOPEHHSI HaJeKHUX (TIIHUX) YMOB JUIsi BUXOBAaHHS MOJIOAOTO MOKOJIHHS, IO
CIIPUSIOTh JIOCATHEHHIO TaKOTO PIBHSA JKUTTA, KOJM ©0a30BI mOTpeOu JiTeH
3a/I0BIIbHEHI B TOBHOMY 00CS31.

[TunbHa yBara JiepaBu 70 CiM’i, TypOOTa Mpo MOTpedu ciMeit 3 JITbMU HAOUHO
MPOSIBUIIMCS B YMOBaxX MaHjeMii KOpOHaBIpycHOi iH(eKIli Ta BIHCHKOBOI arpecii 3
00oky P®, koinu BCl MU 3ITKHYJIMCS 3 HOBUMHU JKUTTEBUMU OOCTaBHHAMM, PaHIIIEC HE
BIJIOMUMHU BChOMY CBITY, Y CHUTYallli, KOJIM KOXHa CiM’sl ONMHUJIACS B YMOBax, IO
MOPYIIYIOTh 3BUYHMM YKJIQJ JKUTTS: Oarato OaThbKiB 3aIUIIMIMCSA O0e3 poboTh, 6e3
JIOXOJIIB, JITH HE BIABIAYBaIW JUTSAY1 JOIIKUIbHI 3aKJaad, OCBITHI YCTaHOBH, OYJIH
3MYIIEHI BYUUTHUCS BJIOMA.

«3 TMOYaTKOM KapaHTUHY TUTAHHS JUCTAHIIAHOI poOOTHM HAOYJIO0 HOBOI
akTyanbHocTi. He mnume xommanii OyiM TOTOBI HalpaBisTH MpaliBHUKIB Ha
JTUCTAHIIINHY poOOTYy, aje W ypsa y CBOIX IOCTaHOBaX NPsIMO BKa3yBaB Ha
JOLIUIBHICTh JUCTAHIIIWKW», — Harojourye ajaBokatka B. CaBuyk [2]. Hewmae
CYMHIBIB, 110 B TaKMX yMOBaxX MEPIIUMH, XTO OINHUHUBCS B HAMOUIBII CKIIAJIHINA
KUTTEBIA cUTyarlli, BUABWIUCS ciM’1 3 miTbMu. O4eBUAHO, IO Jep)kaBa HE Morja
3QJIMIIUTUCS OCTOPOHB 1 HE HAJIaTH JIOMIOMOTH 1 MATPUMKH, 30KpeMa 3a JOIOMOTOI0
OPUNHATTS PI3HUX HOPMATUBHUX aKTIB, CIPSIMOBAHMX Ha MIITPUMKY CIMEH B yMOBax
HaHJeMii Ta B yMOBaXx BIMHH.

OcobmuBa Typ60oTa 3 O0KY JepskaBu OyJia CpsMOBaHa Ha MOCUJICHHS 3aXOJliB 3
MIATPUMKA MaTeplaIbHOTO OJaromoyiyqus ciMed 3 miTbMH. MakcCHMalbHUN PO3MIP
JIEp>KaBHOI COIAIbHOI JOMOMOTH HE MOXE MEPEBUIIYBATH PO3MIPY MPOKUTKOBOTO
MIHIMyMYy 171 Maniozabesnedenoi ciMm’i. Ilpu 1pomMy piBeHb 3a0e3MEUEHHS
MIPOXKUTKOBOT'O MIHIMYMY CTaHOBUTB:

o ISl TIparie3aTHoi ocoOu: 45 % mpoXUTKOBOTO MIHIMYMY JUIS Tpalie3gaTHUX
oci6 (3 01.01.2022 — 1116,45 rpn, 3 01.07.2022 — 1170,00 rpu, 3 01.12.2022 —
1207,80 rpn);

o UIL OCIO, SIKI BTPATHJIM Mpale3aTHICTh, Ta oci® 3 iHBamigHicTiO: 100 %
IPOXKUTKOBOTO MIHIMYMY it 0ci0, siki BTpatwiu mpane3gaTtHicts (3 01.01.2022 —
1934,00 rpn; 3 01.07.2022 — 2027,00 rps; 3 01.12.2022 — 2093,00 rpn);

o utst miteid: 130 % npokUTKOBOTO MIHIMYMY JIJISl AUTHHH BiATIOBIAHOTO BIKY:

v 10 6 pokiB — 3 01.01.2022 — 2730,00 rpH, 3 01.07.2022 — 2861,30 rpH, 3
01.12.2022 — 2953,60 rpH;

v Bim 6 no 18 pokie — 3 01.01.2022 — 3403,40 rpn, 3 01.07.2022 —
3567,20 rpH, 3 01.12.2022 — 3682,90 rpH;

v Bix 18 mo 23 pokiB (3a ymoBu HaB4yaHHs) — 3 01.01.2022 — 3225,30 rpH, 3
01.07.2022 — 3380,00 rpH, 3 01.12.2022 — 3489,20 rpH.
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Jlep>kaBHa colliajibHa JIONOMOTa MPHU3HAYAETHCS Ha 6 MICSIB 3  MICAIS
3BEPHEHHSI, SIKIIIO BIPOJAOBK MICSIIS TTOJaHO BCl HEOOX1THI JOKYMEHTH.

B yMmoBax manmemii HaWOLIbII «Bpas3IUBOIO» BHUsABHWIAcsA cdepa Tmparli, ska
noTpedye cepiio3Hoi «Tpancdopmarlii» 1 «mepeOyaoBuy», amanTtarlii 10 HOBUX YMOB
mpari 1 Juii poOOTOMABINB, 1 JJIs TpaliBHUKIB. [IuTaHHS mpareBiamTyBaHHs,
30epeKEeHHS POOOTH, KapJWMHAJIbHI 3MIHM yMOB IMpaii Ta 0arato iHIIMX IHUTaHb
BUMAararoTh IIBUIKOIO BHPIIICHHS Ha MOpakTuill. Yepes maHaeMir0 poOOTOJIaBIN
3MyIIeH1 OyJju BIJINPaBUTH OUIBINY YAaCTHHY CBOiX CIIBPOOITHHMKIB Ha TaK 3BaHy
«BIATATICHY» pOOOTYy, TOOTO KOJIM CIIBpOOITHUKH IepeOyBajiyd BIOMa, 11032 CBOIM
poOOYrMM MicCIIEM 1 TTIOBUHHI OyJIM BHUKOHYBAaTH CBOi TPYJIOBI OOOB’SI3KM 11032 CBOIM
POOOYNM MiCIIEM.

3naBasiocst 0, came >KiHKa OuIbllle 3allikaBieHa B TakoMy ¢dopmaTi poOoTH,
OCKIJTBKM 1€ JIa€ 3MOTY TO€JHYBaTH TPYyJIOBI 00OB’A3kM 31 ciMelHuMH. bo €
MO>KJIMBICTH IMPAIIOBAaTH B yMOBaX THYYKOro rpadika, He BUTpa4yaTH 4ac Ha MOi3KU
70 poOOYOT0o MICIS, BIAMOBIHO, MIJBUIMUTU MPOAYKTHBHICTH CBOEI Mparl, 1 IpH
oMy OyTH TIOpy4 31 cBOiMM JiTbMU. [IpoTe, He3BaXKalouM Ha OYEBUJHI MEpeBaru
BIJITAJICHOI pOOOTH, BUHUKAIOTH 1 MIEBHI TPYAHOII Y cepi MPaBOBOTO PETyIIOBAHHS
TPYJIOBUX BIAHOCHUH, 30KpeMa i MpoOJIeMU TeHIEpHOI HEPIBHOCTI Ha PUHKY MpaIli.

Takuii 3aranbHUI BUCHOBOK 3YMOBJICHHI HE TUIBKH T'€HIEPHOIO0 O3HAKOIO, a i
Ti€0 OOCTaBMHOIO, IO JKiHOYa poboua cuiga B OaraTboX KpaiHax HaWOUIbIIE
CKOHIIEHTpOBaHa B «0COOMMBHUX TpodeciiHMX KiacTepax», Hampukiag, y cdepi
OXOPOHHU 3JI0pPOB’sl, TPOMAJCHKOTO XapuyBaHHS, OOCITYroBYBaHHsS KIIEHTIB, SKi
MaloTh BIJIHOCHO HM3BKMM MOTEHINan s BimamaineHoi poOotu. CTymiHb BIUIUBY
TeH/IEpPHOT 03HAKHU y c(epl TPyIOBUX BIAHOCHUH TOKa3aB, 110 HA PUHKY Mpaill OlIbIa
CXWJIBHICTh JIO PHU3HUKY TMPOCTEKYEThCA B TUX BUIAX MISUTBHOCTI, JI€ 3alHSATI
nepeBaxxHo KIHKH [3, C.269]. OcobnuBo rocTpo I mpoOjema mocTajia Tij 4ac
naHjeMii.

Tox nis 3axucTy mpaB Ta IHTEPECIB JKIHOK, 30KpeMa THX, SIKI TMOEIHYIOTh
TPYJOB1 OOOB’SI3KM 13 CIMEHHUMHU, 30€PEKEHHS X KUTTA 1 37J0pOB’sl, pOOOYUX MICIIb
Jiep’kaBa BXKMJIA 3aXOJIM, CHPSIMOBaHI Ha 30€peKeHHS JIIOACHKOTO TMOTEHINATy B
HamIi KpaiHi. Y 1bOMy BHUIAJKY JEp’KaBa MpOsBHIIa TypOOTY MIOAO CTPOTO MEBHOI
KaTeropii MpaiiBHUKIB, K1 BUMAraloTh OCOOJIMBOTO 3aXHUCTy 1 MATPUMKHU abo depes
JIOCSITHEHHSI HUMH TIEBHOTO BIKY, HEOOXITHOCTI 30€pEKEHHS iM KUTTA 1 3JI0pPOB’S,
abo oci0, sSKi 0OJHOYACHO 3IHCHIOIOTh BUXOBAHHS 1 AOTJIAN 3a JIThbMHU Ta BUKOHYIOTh
CBO1 TpyZ0B1 000B’s13KH [4].

VY Takuii criocib mepikaBa peasizye MPUHIINI MPIOPUTETHOTO 3aXUCTy IHTEPECIB
JITEN 1 Hajmae MOTMOMOTY OaThbKam 3a/jsi 3a0e3nedeHHs] Oe3nepepBHOTO CIMEMHOTO
BHXOBAaHHS JMITE€H, iXHIX MOTped, IO IMOBHOI MIpOI0 BIAMOBIAAE 1 TOJIOKEHHSIM
MDKHapoIHOTO npaBa. Tak, y [leknapariii npaB nutunu ['enepansnoi Acambaei OOH
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B 20 nucromnana 1959 p. mporojomieHo, Mo «JIUTHHA, 3BaKal04u Ha 11 (I3UYHY 1
PO3YMOBY HE3pUIICTh, MOTPEOYy€E CIEeMiaIbHOI OXOpPOHHM 1 TypOOTH, BKIHOYAIOUU
HaJICKHUN TIPABOBUM 3aXUCT SK JI0, TaK 1 MiCJIsl HApoHKeHHs» [S]. JluTrHa B KOXKHIN
KpaiHi HE3aJIeKHO BiJ 11 MOXOJKEHHS, T'POMAISHCTBA, MPAaBOBOrO, COIAIBHOTO,
CIMEMHOT0 CTaTyCy Ma€ MpaBo Ha YMOBH, SIK1 ili 3a0€3MeUyIOTh T THUN PIBEHb KUTTS,
3a/I0BOJICHHS 11 0a30BUX MOTPEO.

27 motoro 2021 p. HaOyB uynHHOCTI 3akoH Ykpainu «IIpo BHeCeHHsS 3MiH 0
JESKUX 3aKOHOJABYMX AaKTIB YKpaiHM 100 YAOCKOHAJIEHHS MPaBOBOIO
pEeryJIOBaHHS JIMCTaHLINHOI, HAJAOMHOI pPOOOTH Ta poOOTH 13 3aCTOCYBAaHHSIM
THYYKOro pexumy pobGodoro uacy» Big 04.02.2021 Ne 1213-IX, skum Ha
3aKOHOJaBUYOMY PIiBHI BPETYJILOBAHO OCOOJMBOCTI JUCTAHILIMHOI Ta HAJOMHOI
pobotu, THyukHil rpadik podotu Tomo [6]. Binrak B Ykpaini 3ampoBajkeHO IBI
caMOCTIiitH1 GopMu oprasizaiuii mpari: TACTaHLIHHY 1 HagoMHy. [y 3a0e3nedeHHs
PIOPUTETHOTO 3aXUCTY MPaB Ta IHTEPECIB AUTHHH, 3aXUCTY KIHOK, KI MAIOTh JITEH,
OXOpPOHH IXHIX TPYAOBHX MpaB OyJI0 BHECEHO BIAMOBIAHI 3MiHU 10 Koaekcy 3aKoHIB
npo npairo Ykpainu (nami — K3nll), no 3micTy sikoro ysiiima cr. 602 «luctanniiina
pobGota» [7], a Takok A0 IHIIMX 3aKOHIB 1 MiJA3aKOHHUX AaKTiB, IO PETYJIIOIOThH
TPY/JOB1 BIIHOCUHHU.

3aK0H [103BOJISIE TEPEBOJUTH Ha JUCTAHIIMHY pOOOTY: BariTHUX KIHOK;
IpaIliBHUKIB, K1l MAlOTh JUTHHY BIKOM JI0 TPhOX POKIB a00 JOTJISIAIOTh 3a TUTUHOIO
JI0 1IECTU POKIB (32 MEIMYHUMU IMMOKA3aHHSIMHU); MPAIIBHUKIB, sIKI MalOTh JIBOX a00
Ounbie giTedt BiIkoM 70 15 pokiB a00 IUTHHY 3 1HBAJIIHICTIO; OaThKIB 200 OMIKYHIB
TUTAHA 200 0COOM 3 1HBAJIIHICTIO 3 AUTHUHCTBA MIArpynH A I rpynwm; mpaiiBHUKIB,
MI0JI0 SIKUX Ha poOOYOMy MicCIll Oynu BYMHEHI il 3 O3HAKaMM JUCKPUMIHAINI —
THMYacOBO Ha JBa Micsi [7].

BBaxkaemo, 1110 1osiBa TaKUX HOPM Y 3aKOHOJIABCTBI YKpaiHU CBITYUTH PO TE,
M0 JepkaBa MPUJILISE€ TWIBHY YyBary OXOpOHI mpami ocid 31 ciMeHHuMHU
000B’sI3KaMU, HAJAI0UW 11 KaTeropii He TUIBKU COIllaibHI, a ¥ TPYJOBI TapaHTIi.
Binomo, mo edekTHBHI MEXaH13MH MPABOBOT'O PETyIIOBAaHHS BiJIHOCUH MPHUITYCKAIOTh
HAsIBHICTh Yy 3aKOHI HEOOXIJHUX TMOHSATh KaTeropiajJbHOTO amapary, SKUW JT03BOJISIE
HANUOUIBIII ONTUMATBHO 3aCTOCOBYBATH HOBI HOPMH HA MPAKTHIII.

Boanodac tpeba ycBimoMIIIOBaTH, 110 IHTEHCUBHUN PO3BUTOK 3aKOHOJABCTBA Y
i cepi cripusie TOsIBI HOBUX KaTEropid MpariBHUKIB, TOMY MEPENiK TakKux ocid
Oyne He TITbKM PO3IIUPIOBATHCS, a W, BBaKAEMO, MOCTIMHO yTOUYHIOBaTHCA. Mwu
TyMaeMoO, M0 ISl €()EeKTUBHOTO TMPABOBOTO PETYIIOBAHHS MOTPIOHO 3 OUIBIIIOIO
YITKICTIO Ha 3aKOHOJABYOMY PIBHI 3aKpIMHUTHU JEP>KaBHI TapaHTIi TPYJOBUX IpaB
I[0JI0 PO3TJITHYTUX KAaTEropiil TpOMajIsiH 3 ypaxyBaHHSM CHeN(}iKU HE TITbKH TXHIX
COIIAIbHUX 1 TPYJOBUX TPaB, a W 3B’A3KIB OCOOMCTOTO XapakTepy, 110 BUHUKAIOThH


https://zakon.rada.gov.ua/laws/show/1213-20#Text
https://zakon.rada.gov.ua/laws/show/1213-20#Text
https://zakon.rada.gov.ua/laws/show/1213-20#Text
https://zakon.rada.gov.ua/laws/show/1213-20#Text
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MIXK y4YaCHUKaMU TaKWX BITHOCHH, CIMEMHO-NIPABOBUX MIACTaB, 3MICT KX BIUIMBAE
Ha HaJlaHHs HAaP13HOMAHITHIIINUX TJIBT.

Curtyalist 3 IOIIUPEHHSIM KOPOHABIPYCHOI 1H(EKIT B yChOMY CBITI 3MYIIIY€ BCI
JiepKaBU BXKMBAaTH KapJWHAIBbHI 3aXOAM IOAO PETYIIOBaHHS TPYJOBHX BiJTHOCHH,
3abe3neuyroud OajaHC 3aXWCTy IIpaB TPOMAJsiH 1 TpPOMaasH 31 CIMEHHUMH
o0oB’si3kamu. Takum dYWHOM, Oepydm A0 YyBaru, IO >KiHKa, SKa JOTJsAae 3a
IUTHHOIO, Ma€ TMpaBo, MepeOdyBalOud y BIAMYCTII MO JAOTISALY 3a JUTHHOIO,
IPOJOBXKYBAaTH MPAIFOBATH HAa YMOBaX HEMOBHOTO poOOYOTO Yacy, 0 MOSBU HOBUX
HOPM TIPO «BIJJANIEHY» poOOTY Ha MpakTuili 3actocoByBajnacs ct. 60 K3nllY, 3micrt
AKOi BHMarae JOTPUMaHHS TEBHHX YMOB. Tak, 30kpeMa, poOOTOJaBeIh Mir
NPUHHATH TaKe PILICHHs, SKIIO € Taka TeXHIYHA MOXJIMBICTD 1 3aJI€XKHO BiJl 00CATY
CITy’K00BHX 000B’A3KiB, sIKI BAKOHY€ Taka 0co0a.
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Bep6a O. b.,

TOIIEHT Kadeapu

IUBIIFHO-TIPABOBHUX JUCHHUIUTIH [HCTUTYTY mpaBa,
KaHIUAAT IOPUANIHUX HAYK, TOICHT

(JIvgiscoKutl Oepoicasrutl yHigepcumem
BHYMPIUWHIX NPAB)

BUJIU MTPOLECYAJIBHUX T'APAHTIN 3AXHUCTY IIPAB OCIB Y
BUKOHABYOMY ITPOBA/I’KEHHI

VY npoueci TBOpeHHsS B VYKpaiHi NpaBOBOi JEp>KaBUM OJHUM 13 HaWOLIbII
aKTyaJIbHUX HaIpsIMIB HAayKOBHX JOCTIIDKEHb € MpoOJeMaTUKa IMpolecyalbHUX
rapanTiii mpaB 0oci0. 3anMOpyKOI0 OHOBJIEHHSI MEXaHI3MY peai3allii MpaBOBUX HOPM €
PO3BUTOK MOT0 JAEMOKPATHYHUX 3acaj, SKUW TOB’SI3aHUM 13 YJOCKOHAJICHHSIM
npoliecyalbHUX rapaHTiil peasizailii mpas ocio.

Sk BiIOMO 3 TOJIOKEHB TEOpli MpaBa, BIACTUBICTIO OYIb-IKOTO Cy0’ €KTUBHOTO
nmpaBa € MOro TapaHTOBaHICTh, TOOTO, 0COOl HEIOCTaTHHO 3aJCKIAPOBAHUX
Cy0’€KTUBHHMX TMpaB, JepkKaBl CIiJ TepeadauyuTH rapantii iX Oe3MeperiKoHOro
3M11CHEHHSI.

VY Hay1i icHye Tpu TIIX0U A0 BU3HAYEHHS CYyTHOCTI IOPUIUYHUX a00 MPaBOBUX
rapantiii. Tak, nepia rpymna aBToOpiB BBaXKae, 110 IOPUANYHUMU TapAHTISIMU € JIHIIE
HOpMH TIpaBa, JApyra rpymna — uo RpUINYHUMU TapaHTISIMU € MisUIbHICTh HA OCHOBI
HOpPM TIpaBa, a TpeTs Tpyna — W0 IOPUIUYHI TapaHTii CKJIAJAlOThCA 3 JBOX
€JIEMEHTIB — MPAaBOBUX HOPM 1 JISUTBHOCTI HAa OCHOBI IHUX HOpM. Bumaerbcs, mio
HANUOLIBII OOTPYHTOBAHOIO € TPETS KOMIUICKCHA MTO3HITIS.

BBajkxaeMo JOIIIBHUM €KCTPAIOJIAIII0 HaIpalloBaHh HAyKOBIIB 3arajibHOI
Teopii mpaBa Ha cdepy BHKOHABYOTO MPOBA/KEHHsA. Tak, B Teopii MmpaBa Imia
rapaHTisIMU PO3YMIIOTh CUCTEMY COIl1aJIbHO-€KOHOMIYHUX, MOTITUYHUX, MOPAJbHUX,
IOPUINYHHIX, OPTaHi3alliifHUX 3ac001B 1 COCO01B, sIKI CTBOPIOIOTH PiBHI MOYKJIMBOCTI

[Tominsemo nmymky B. . 3axapoBa mpo Te, 10 HUBUIBHUMHU MPOIECYyaTbHUMHU
rapaHTisiMu Cy0 €KTHBHUX TIpaB CTOPIH 1 TPETIX OCI0 € 3aKkpiluieHi B HOpMax
IIMBUIBHOTO TMPOIIECYaJTLHOTO TIpaBa 3acO00M, METOI0 SIKUX € 3a0e3MeyYeHHs] Ha yCiX
CTaJliIX UMBUIBHOTO MPOIECY CHPUSITIMBUX YMOB JUIsl 3a0€3NEUeHHs 3A1MCHEHHs
BKa3aHUMH 0CO0aMH HaJIaHUX 1M TPOIIeCyaTbHUX MPaB.

OCKUIbKM BHKOHAHHS PIMICHb CYJIB Ta IHIIUX FOPUCAMKIIAHUX OPTaHIB €
3aBEPIIATLHOIO CTAI€I0 KOXKHOTO 3 BHUJIB IOPHAMYHOTO MPOIECY, TO BU3HAUYCHHS
B. 1. 3axapoBa M0O»keM0 3aCTOCOBYBATH B KOHTEKCTI BUKOHABYOTO MPOBAHKCHHS.
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3a 10MOMOror0 pPi3HOMAHITHHX 3aCO0IB BUPIIIYIOTHCS 3aBAAHHS BHUKOHABYOTO
IPOBAJIKEHHS.

[IpouiecyanbHUMU TapaHTIIMM TIpaB OCI0 y BUKOHABUOMY IPOBAKEHHI, Ha
nymky JI. X. BaneeBa, € mpaBoBHM MEXaHI3M, SKUA BHUPAKAETHCA y CYKYITHOCTI
nepea0ayeHux 3aKOHOM 3ac00iB (HOpMaTHMBHA OCHOBA) Ta BM3HAUYCHHUX Ha iXHIM
OCHOBI cTIOCOOIB (f[iH, CIPSIMOBAHUX Ha peaizallito Iijei), ki pa3oM 3a0e3MeuyoTh
JOCSITHEHHSI 3aBJaHb BHKOHABYOTO TMPOBA/DKEHHS Ta OXOpOHY IpaB ocid y
BUKOHABUOMY MpoBakeHHI. ToOTO, 3aco0u mpoliecyalbHUX TapaHTId IpaB oci0 y
BUKOHABYOMY TMPOBA/P)KEHHI BH3HAYAIOTHCSI HOPMATHUBHOIO OCHOBOIO BHKOHABYOTO
NPOBA/KEHHS, a CHUCTeMa HOPM € OCHOBOIO BHHMKHEHHS BHKOHABYMX
npouecyanbHuX BimHOCMH. CrocoOM € CHCTEeMOIO MependayeHuX 3aKOHOM
BUKOHABYMX TMPOLIECYATbHUX [isiHb, $IKI 3AIHCHIOIOTh CY0’€KTHU BHKOHABYOIO
IPOBAJKEHHS.

Buxoasuu 3 pi3HOMaHITHOCTI HOPM, SIKI PETyJIIOIOTh BUKOHABYE MPOBAKEHHS,
npoliecyalbHUX rapaHTiil y i cdepi € myxe 6arato.

Tak, BUOKPEMITIOIOTh BHYTPIIIHbOJIEPKAaBHI Ta MIKHAPOAHI rapaHTii (MICTATHCS
y MDKHApOJHUX aKTax).

3a cTymeHeMm 3arajbHOCTI MpaBUJI TOBEMIHKH, $KI MICTATBCS Yy HOpMax,
npoliecyaibH1 TapaHTii MOAUIAIOTH Ha JAB1 TPYIIH:

1) mporecyalibHi TapaHTii, SKi BUILIMBAIOTh 13 HOPM 3arajbHOTO XapakTepy
(Hampukiaa, 3acaayd BUKOHABYOT'O MPOBAKEHHS, MPUHIUMIHN isUIBHOCTI OpraHiB
JIep’)KaBHOI BHKOHABYOi CIY>KOM Ta MpPUBATHUX BHKOHABIIIB, 3arajbHl yMOBH Ta
MOPSAIOK 3/11MCHEHHS] BUKOHABUOTO MTPOBA/IKEHHS );

2) TmpollecyalbHi TapaHTii, fAKi MICTATbCI y HOpMax, IO Oe3MocepeHbO
pPEeryloI0Th TIOBEMIHKY CYO’€KTIB (OCOONMBHI TOPSIOK peaiizarlii  3axojiB
IPUMYCOBOTO BHUKOHAHHS Ta BYMHEHHS BUKOHABYMX [I, OCKapKEHHS JisSHb
BUKOHABIIS TOIIIO).

3a 1MITLOBUM NPU3HAYCHHSM IOPUANYHUX TapaHTIN MpaB OCi0 Yy BUKOHABUOMY
npoBakerH1 [1. M. PaGiHOBUY BUOKPEMITIOE TaKi SIK:

1) 3amo0iraHHS MOKJIMBHUM MOPYIICHHSM;

2) BHSBIICHHS MTPABOMOPYIICHD;

3) ycyHeHHS (IPUITMHEHHS ) IPAaBOTIOPYIIICHb;

4) nmikBimaiis ~ HEraTUBHUX  HACHIAKIB  (MTOHOBJIEHHS)  MOPYIIEHOTO
MPaBOMIPHOTO CTaHY;

5) 3amo6iranHs (akTaM BYMHEHHS MpaBOMOPYIIEHb (3arajbHa 1 YacTKOBa
MIPEBEHITIA).

BiamosinHo, 3a HaBenenum Buiie kpurepiem [1. M. PaGiHoBU4a, y BUKOHaBUOMY
MIPOBA/PKEHHI MOXXHA BUOKPEMUTH TaKi MPOIleCyaabHl TapaHTii mpas ocio:

1) mpH BiZKPUTTI BAKOHABYOTO MTPOBAKECHHS;
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2) Tpu TiArOTOBIII A0 3MIHCHEHHS IPUMYCOBOIO BUKOHAHHS;

3) B X0/l 3aCTOCYBaHHS 3aXO0/IiB IPUMYCOBOT'O BUKOHAHHS,

4) mig yac OCKapKEHHs JiTHb BUKOHABIIS.

3a 3aBJaHHSMU BUKOHABYOTO MPOBAKEHHS TapaHTIi MpaB 0ci0 MOUISIOTH Ha:

1) mporecyalibHI rapaHTii HIPaBHJIBHOTO BHUKOHAHHS PIIICHb CYAIB Ta IHIIHX
IOPUCIIUKITIMHUX OPTaHiB;

2) mpoliecyalbHi rapaHTii CBO€YAaCHOIO BHUKOHAHHS PIIICHb CYIiB Ta I1HIIHX
IOPUCIUKITIMHUX OPTaHiB.

FOpuauyani rapanTii TakoX MOAUISIOTH Ha:

1) wmarepianbHO-IpaBoOBI (mepeadaueHi HOpMaMH MaTepiajibHUX —raiy3ei
npaBa);

2) TpolleCyalbHO-TIPABOBI (MICTATHCS y HOPMax MPOIECYaAIbHUX Taly3ei
npasa).

Buxoasuu 13 BU3HAY€HOI HAMH MPABOBOI MPUPOJU BUKOHABYOTO MPOBAIKECHHS
3a MICIIEM Yy CHCTEeMi MpaBa sIK KOMIUIEKCHOTO MIKIaly3eBOro (PyHKI[IOHAJIBHOTO
IPaBOBOTO 1HCTUTYTY, BBaXKAEMO, II0 HaBeJeHA BHUIE KiacuikaIlis OpUIAIHUX
rapaHTiii 3aXUCTy MpaB OCi0 HAa MaTepiaibHO- 1 MPOIECYaTbHO-TIPABOBlI MOXE OyTH
3aCTOCOBaHa.

VYenig 3a nampampoBanHsimMu M. B. Birpyka, y BUKOHaBUOMY MpPOBAIKEHHI
BUOKPEMITIOIOTh:

1) BcTaHOBJCHHS KOHKpETH3allii MpaB 0Ci0 Yy YMHHOMY 3aKOHOJABCTBI IPO
BHUKOHABYE MPOBAKCHHSI;

2) BCTaHOBIICHHS MEX peatizallii mpas ocio;

3) BCTAHOBJICHHS MPOIECYaJIbHOTO MEXaHi3My peanmizamii mpaB ocid y
BUKOHABYOMY MIPOBAJKEHHI;

4) 3aco0iB 3a0XOYCHHsS 1 MUIBI U1 CTUMYJIIOBAaHHS TPaBOMIPHOI Ta
1HIIIaTUBHOI peati3allii mpaB 0cid y BUKOHABYOMY MPOBAKEHHI.

Jlo mporiecyanbHUX TapaHTINd 3aXUCTy MpaB 0Ci0 y BUKOHABYOMY IMPOBAKEHHI
BITHOCSITH TaKI:

1) mporecyaibHi (OpMH 3IHCHEHHS HATJISAY Ta KOHTPOJIIO;

2) 3aco0u 3aXHCTy MpaB OCi0 IMPH OCKAPKEHHI TisTHb BUKOHABIIS;

3) 3aco0u 3axXUCTy MpHU Mpei’sSBICHHI MO30BIB, MOB’S3aHUX 13 BHKOHABYMM
MIPOBA/KCHHSIM;

4) 3aco0H 3aXUCTy MPHU MOBOPOTI BUKOHAHHS;

5) 3aco0u BIAMOBIZATLHOCTI BHHHUX 3a IOPYIICHHS 3aKOHOMABCTBA IPO
BUKOHABYE MPOBAHKCHHS.

[TincymoByroUH, 3a3Ha4MMO, 110 HaBeAEHI Kiacuikallii rapaHTid mpaB oci0 y
BUKOHABYOMY TPOBA/KEHHI MalOTh HEAOWSKE TEOPETHYHE Ta MPAKTUYHE 3HAUYCHHS
JUTsI 3aKOHOTBOPEHHSI 1 MPAaBO3aCTOCYBAHHH.
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BosBxk M. 3.,

TOIIEHT Kadeapu

IUBIIFHO-TIPABOBHUX JUCHHUIUTIH [HCTUTYTY mpaBa,
KaHIUAAT IOPUANIHUX HAYK, TOICHT

(JIvgiscoKutl Oepoicasrutl yHigepcumem
BHYMPIUWHIX NPAB)

IMPABO IOPUJIMYHUX OCIB HA BIIINKOJYBAHHS MOPAJIBHOI
IIKOJU B CBITJII HOBEJII3ALII IUBIJIBHOI'O 3AKOHOJIABCTBA
YKPAIHU

BiamkomyBaHHS HIKOAM € OJHUM 13 HaWBaXJIMBIIIMX TIPABOBUX CIOCOOIB
3aXUCTY MOPYIICHUX IUBUILHUX MPaB Ta 1HTEPECIB YYACHUKIB IIUBUILHUX BITHOCHH.
VY cyyacHUX PUHKOBHUX YMOBax Iied croci® 3aXUCTy € OCHOBHUM JIJisi BIJHOBJICHHS
MaTepiaibHOrO CTaHy YW KOMIIEHCAIlli MOpaJIbHOI (HEMAaHOBOI) IIKOIU MOTEPILIIN
0co01. 3000B’si3aHHS BIAIIKOJYBAaHHSA IIKOAM TMOCIAI0OTh Y CHUCTEMI IMBUIBHOTO
npaBa OCOOJMBE MicIle, SIKE 3YMOBJICHE THM, II0 BOHM MAalOTh YITKO BHpaXEHY
paBo3axUCHY (OXOPOHHY) CIPSMOBAHICTh Ta TIPYHTYIOTbCS Ha IMIIEPATUBHHX
3acajiax.

OpnHak y KOHTEKCTI OHOBJICHHS IIUBUILHOTO 3aKOHOJIABCTBA, ajamnTallli Horo Jo
3akoHOJIaBcTBa €C 3yMOBIIOETHCS HEOOXIHICTh HOBUX MIJAXOJIB JI0 MPaBOBOIO
PEryJIIOBaHHS BIAMIKOIYBAaHHS IIKOAMU Ta BIAMOBIIHUX TEOPETHUYHUX HAIMPAIIOBaHb,
30KpeMa II0JI0 BIAMIKOJYBAaHHA MOPAJIbHOI (HEMAalHOBOI) IIKOAU IOPUAUIHUM
ocobam.

Tepmin «mopanbHa MIKOA» 3aCTOCOBYETHCS MEPEBAKHO MO0 (I3MUYHUX OCi0,
TOMI SIK «HEMalHOBa IIKOAa» — MOA0 IopuauyHux ocido [1, ¢. 36]. JlorinbHo
3BEpHYTH yBary Ha Te, 1o Jjume B cT. 16 IIK VYkpainu MicTHThCS BKa3ziBKa Ha
MOpalibHy (HEMaWHOBY) INKOIYy, HAaTOMICTh B yCIX IHIMX cTarTsax (4. 2 cr. 23,
cT. 1166, cT. 1167 LIK Ykpainu) 3aCTOCOBYETHCS TEPMIH «MOPAIbHA» 1 HE 3Tay€ThCS
po HeMalHOoBY mikoxy. OmHaK 13 1X 3MICTY 3pO3yMiJI0, III0 BOHU 3aCTOCOBYIOTHCS 1
110,10 FOPUJIUYHUX OCi0.

BuznauenHs moHATTS MOpanbHO1 (HemMaitHOBO1) mkoau BifacyTHE y LIK Ykpainu.
YV u. 2 cr. 23 K VYkpainu Junie OKpecIeHO MPOsiBU TaKoi IIKOJIU. 30Kpema,
MOpaJibHa MIKoJa mossirae: 1) y ¢izuaHoMy 00Ji Ta CTpaxAaHHSX, SIKUX (i3udHA
ocoba 3a3Hana y 3B’SI3Ky 3 KaJIUTBOM a00 1HIIMM YUIKOJKEHHSM 370pOB’S; 2)y
TYIIEBHUX CTPAXITAHHIX, SIKUX (i3udyHa ocoba 3a3Haja y 3B’SI3Ky 3 MPOTHIIPABHOIO
MOBEAIHKOIO MO0 Hei, WieHIB ii ciM’i 4u OJM3bKUX pOAMYIB; 3)y AYUIEBHUX
CTpaXJaHHAX, fAKUX (¢i3uyHa ocoba 3a3Haja y 3B’SA3KYy 13 3HUILEHHSAM YU
MONIKO/KEHHAM MaiiHa; 4) y TPUHIDKEHHI 4YecTi Ta TiAHOCTI (i3uyHOi ocobu, a
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TaKoXX JijoBoi pemnyTaiii (izuunoi abo ropuauuHoi ocodu [2]. OmHak Take
BHU3HAYCHHS @ HISIK HE MOXKE CTOCYBATHUCS IOPUANYHUX OCi0.

VY cyaoBiil mpakTulll MijJ MOPAJIBHOIO KOO0 PO3YMIIOTh BTPATU HEMATHOBOTO
XapaKkTepy BHACIIJIOK MOPAJIbHUX Yd (PI3MUHMX CTpaXKJIaHb, a00 1HIIWX HETaTHBHHUX
SBUII, 3aloIAHUX (PI3MYHIA YM FOPUAMYHIA 0Cco0l HE3aKOHHHMH MJissMH abo
Oe3IAIbHICTIO 1HIINX 0cib [3].

Bapro 3a3naumnTH, 1110 3MICT MOpaIbHOI (HEMaTHOBOT) KO/ BU3HAYAETHCS T10-
pI3HOMY CTOCOBHO (I3WYHUX Ta IOpUAMYHMX 0ci0. Tak, MopajibHa IIKOJa MOXE
MOJISITaTH, 30KpeMa: y MPUHIKEHH] YECT1, T1AHOCTI, MPEeCTHXY ado0 J1JI0BOI pemyTaliii,
MOPAJIbHUX TIEPEKUBAHHIX Y 3B SI3KY 3 YIIKOXKEHHSIM 3]I0pOB’sl, y MOPYILIEHHI [TpaBa
BJIACHOCTI (30KpeMa IHTEJIeKTyallbHO1), IIpaB, HaJaHUX CIOXXHBa4yaM, I1HIIUX
IIUBUILHUX TPaB, Y 3B 3Ky 3 HE3aKOHHUM TepeOyBaHHIM MiJ CIIJCTBOM 1 CYJIOM, Y
MOPYIICHHI HOPMaJbHHUX >KUTTEBUX 3B’SI3KIB Yepe3 HEMOXIIUBICTH TMPOJAOBKECHHS
AKTUBHOTO T'POMAJICBKOTO HUTTS, MOPYIIEHHI CTOCYHKIB 3 I1HIIMMH JIIOJIbMH, 32
HACTaHHS 1HITUX HETaTUBHUX HACIIJIKIB.

ITlin HemMaliHOBOIO KOO0, 3aIOISHOI IOPUIWYHIA 0C001, CIIJ PO3YMITH
BTpaTH HEMAWHOBOTO XapaKTepy, 10 HACTAIM Y 3B’SI3KY 3 MPUHIKCHHSM 1i J17I0BOi
penyTailii, ocsiraHHsIM Ha (ipMoBe HallMeHyBaHHS, TOBApHUN 3HAK, BUPOOHUUY
MapKy, pPO3TOJIOLIEHHSM KOMEPIINHOI TaEMHUIN, a TaKOXX BYMHEHHSAM JIiid,
CIPSIMOBAaHUX HA 3HIKCHHS MPECTHKY YU MIIPUB AOBIpU 10 1i AisIbHOCTI [3].

He MoxHa He 3BEepHYTH yBary Ha CBO€EPIAHICTh BUPIMICHHS [IbOTO MUTAaHHS Y
npaktuii €CIUJI, mo € BHU3HAYAJIBHOIO ISl HAIlIOHAJIBHOTO 3aKOHO/IAaBCTBA Ta
cynoBoi mpakTuku. 3okpema, cT. 41 KonBeHmii mpo 3axucT TpaB JIOJAUHH ©
OCHOBOIIOJIO)KHUX CBOOOJ mependadae mpaBO HA CIPABEIJIUBY caTHCQAKIio, SKe
MOJIATAE Y BIAMIKOMYBaHHI K MaTePiaJibHOI, TaK 1 MOpajIbHOI (HEMAHOBOI) IITKOIH.
Y mpaktumni €CIUI mim MoOpasibHOIO —IIKOJOI0, 3aBAaHOI (i3uuHIM  0co0i,
pO3yMIIOTbCSI MOpalibHI Ta (I3WYHI CTpakaaHHs, a came: ¢I3UYHMA OuUb Ta
ctpaxknanHsa (physical pain and suffering), mxoma >xuttio (damage to health),
ncuxiuna mkoga (psychological harm), emomiitHuii cTpec (stress), MOYYTTA
po3dapyBanHs (frustration) 1 mpuHmkenHs (humiliation), mouyTTs TpuBoru (anxiety) i
HeCnpaBeNIUBOCTI (injustice), MOYYTTS HEBU3HAYEHOCTI (uncertainty), a TaKoOX
emorriitni nepexuBanHsa (distress) Ta 3aHenokoeHHs (inconvenience). Kpim Toro,
3rigHo 3 npaktukoto €CIUI, no ckmagy mopanbHOi (HEMaitHOBO1) IIKOIH, 3aBAaHOI
¢i13uuHiil 0cobi, BXOASTH: mMKoja, 3aBnana pemnyraiii (loss of reputation), a HaaTo
IIKOJa, 3aBJaHa NpoQeciiHild permyTarii, a TakoX IKoaa ao0pomy iMeni (good
name), mkojna, 3aBaaHa B3aemuHaMm (loss of relationship), a Takoxx mopymieHHS
HOPMAaJIbHOTO PUTMY IpHBaTHOTO X)HUTTs (disruption to lives) [4, ¢. 37].

Jlo ckiiaqy HEMaiHOBOI MIKOAM, IO MOXKe OyTH 3aBAaHa IOPUIWYHINA 0C001,
€CII BigHOCHUTDH: 1) HEBM3HAYEHICTh KEPIBHHUKIB IOPUIUYHOI 0COOM U aKIiOHEPIB
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Ipy yOpaBIiHHI Ta IUIaHYBaHHI 1i JISUIBHICTIO B Pe3yJbTaTi BCTAHOBJICHOTO
paBOIMOPYIICHHS; 2) IIKOJAy, 3aBJaHy pernyTaiii MpHANYHOI oco0u Ta il
TOPTrOBEJIbHIM Mapili; 3) eMOIWHUM CTaH KEpIBHUITBA HOPUAUYHOI 0COOH;
4) (hbiHaHCOBI HACIIJIKHA IOPYIICHHS IpaB IOPUAMYHOI OCOOH, IO HE IiAJAI0ThCS
TOYHOMY IMAPaxyHKY [5, c. 67].

[lincymoByrouM, MOKHa KOHCTAaTyBaTH, IO TPaBO HA BIJIIKOJTYBaHHS
MOpaJibHO1 (HEMaitHOBO1) IIKOAM MaloTh AK (13MYHI, TaK 1 IOpUAUYHI ocoOu. OgHak
Ha CBOTOJHI y IIMBUIBHOMY 3aKOHOJABCTBI YKpaiHM BIACYTHIH MeXaHI3M
BIJINIKOYBaHHS ~ MOpajbHOI  (HEMalHOBOi) IIKOAM  IOPUIUYHUM  OcoOaMm.
Pexonudikariisi MUBUILHOTO 3aKOHOJABCTBA YKpaiHU BIJKPUBAE MEPCHEKTHUBU IS
SAKICHOTO OHOBJICHHSI MPABOBOT'O PEryJIOBaHHS BIAIIKOJYBAaHHS MOPAJIbHOI IIKOAU
IOpUIUIHUM 0coO0am. OCHOBOIO JIJIsi TIOJAJBIIOTO BJAOCKOHAJICHHS HAIllOHAIBHOTO
3aKOHOJIAaBCTBA IIOJ0 BIJIIIKOAYBAHHS MOPAJIBbHOI IIKOIU IOPUIUYHUM OcoOaM
MOXXYTh CTaTH MIKHAPOJHI HOPMATHBHO-IIPABOBI aKTH Ta IMPaBOBl CTaHIAPTH, SKi
BukopuctoBye €CILI.
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MBUILHO-TIPABOBUX JUCHUILIIH [HCTUTYTY mpaBa
(JIvgiscoKutl Oepaicasrutl yHigepcumem
BHYMPIWHIX CNPaAs)

SAJIMIIEHHA 3AABU ITPO INIEPELJIAL 3AOYHOI'O PIINIEHHA BE3
PO3IJISAAY: MPOBJIEMHI MOMEHTHU MOHATIHHOI' O AIIAPATY

3a 3araJibHUM TPaBWIOM, Ha TMOJAHHS BIJIMOBIAYEM 3asiBU IPO TEPErJisia
3a04YHOTO pilieHHd HajnaeTbes 30 NHIB 1 Takuid CTPOK TOYMHAE CIUIMBATH 3 JHSA
nporoJionieHHs: Takoro pimeHHa (4. 2 ct. 284 HIIK Vkpainu) [1]. [opsina 13 mum,
BIJIMIOBIJIaY MOXE 3BEPHYTHUCH 13 TaKOIO 3asgBOI0 1 MpoTsaroM 20 MHIB 3 MOMEHTY
BPYUYEHHS MOMY TTOBHOTO 3a04YHOTO PIILIEHHA CYIY, aJlKe, SIK 3a3Ha4eHO y 4. 3 cT. 284
HITK Ykpainu, TakuM MpaBoM HaJIIJIEHUH TOW YYaCHUK CIIPaBH, IKOMY TTOBHE 3a04HE
pillieHHs cyAy He OyJ0 Bpy4YeHe y JAeHb HOTO MPOTOJIONIECHHS. A TaKUM YYaCHHUKOM B
3a0YHOMY TPOBA/DKEHH1 3aBXKJIW BUCTYMATHME BIJINOBIJIay, aHKe OAHIEIO 13 YMOB
3a0YHOTO PO3IJISAIY IMBUIBHOI CIPaBU € HESBKA B CYyJIOBE 3acCiaHHs BIJIOBigayda
(a. 1 ct. 280 LIIK Ykpaiuu) [1]. Takum unHOM, a0u Bi10YJIOCH 3a0YHE TTPOBAIKEHHS
HeoOX17{Ha BIJICYTHICTh BIJIOBIJa4a, BIATaK — BIJCYTHICTh BIANOBIAa4a y CyJOBOMY
3acilaHHl BeJle JI0 MOoro BiJICYTHOCTI IiJl Yac MPOTOJIOMICHHS 3a0YHOTO PIIIEHHS, a
BIJICYTHICTh TIiJT Yac TPOTOJIOMICHHS 3a04YHOTO pIlIEHHS Jla€ HWOMYy TMpaBO Ha
MIOHOBJICHHS TIPOIYIIEHOTO CTPOKY Ha TOJAHHS 3asBU 1O TEPEryif] 3a04YHOTO
piteHHst potsrom 20 THIB 3 MOMEHTY OTPUMAaHHS TaKOTO PillleHHSA. A 1€, Y CBOIO
4yepry, O3Ha4aTuMe, 10 BiJMOBIAAY 3aBXKIU B 3as1B1 MPO MEPETJIsi] 3a04HOTO PIllIEHHS
MOBUHEH 3asBJISATA KJIOMOTAaHHS MPO MOHOBJIEHHS MOMY CTPOKY Ha Take 3BEPHEHHS
(3BMUaiiHO, SIKIIO BIH XOY€ pealidyBaTH caMe MPaBO Ha TMEperisii 3a04YHOTO
pimenHs) [2, c. 42].

VY HaykoBiii niTepaTypl 10 HOBemi3allli I[HUBUIBHOTO MPOLECYATHHOTO
3aKOHOJIAaBCTBA TPAAMIIINHOIO OyJia MO3HUIIis, 3TITHO 3 KO0 Y pa3l MPOIMYCKY CTPOKY
Ha TOJAHHS 3asBU MPO TEPErJisi] 3a0YHOTO PIIICHHS Taka 3asBa 3ajvinaiach 0e3
posrisny [3, c. 186]. Takoro % cepe HAyKOBIIIB BOHA 3JIMINUIACH 1 MICHS CYJOBOI
pedopmu 2017 poky. Tak, A. B. Hwkuuii 3a3Hauae, 1m0 KOJIA 3asBY MPO MEPETIIsT
3a04YHOTO PIIIEHHS MOJAHO MICJs CIUIMBY BCTAHOBJIGHOTO CTPOKY O€3 KJIOMOTaHHS
PO MOro MOHOBJIEHHS, TaKa 3asBa MIJUISITae 3IUIICHHIO 0€3 POo3TIsAay Ha MiACTaBl
g, 2 cr. 126 HIIK Vkpainu. Skmio 3asBa mpo mepersisj 3a09HOTO PIICHHS MO/IaHa
MICIISl CIUTMBY BCTAHOBJIGHOTO CTPOKY Pa3oM 3 KJIOMOTAHHSIM MPO HOTO MOHOBJICHHS,
Cyl 3a pe3yJbTaTaMH PO3TISAYy TaKOro KIOMOTaHHS a0o BIJIMOBISE B MOTO
3aJI0BOJICHHI Ta 3ailuiiae 3asBy 0Oe3 po3rsiay, abo 3aJ0BOJIbHSE KIIOMOTAHHS,
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MOHOBJIIOE TPOMYIICHUH CTPOK Ta MpU3HAYA€E BIANOBIIHY 3asBy J0 PO3TIALY B
CyJI0BOMY 3acifianus [4, c. 566].

VY npaB03acTOCOBHIH MISNIBHOCTI TEX CKJIAaCh yCTalleHa MpaKTUKa 3aIUIICHHS
3asiBM MPO MEPEeriia 3a04HOro pillieHHs 0e3 po3Miny y pa3i BIIMOBU MOHOBUTHU
CTPOK Ha MOJaHHS 3asBU MPO MEPETJIsi 32a049HOT0 PIIICHHS.

Tak, Hampukian, yxBanolo ManmHOBCHKOro paiioHHoro cyay M. Onecu Bif
27.05.2020 poxy BiAMOBJIEHO y 3aJ0BOJICHH1 3asBHU rp. [ mpo MOHOBIEHHS CTPOKY
JUISL TIOJIAHHS 3asBM Mpo Tieperisia 3aouHoro pimenHs Big 31.05.2011 poky, a 3aaBy
rp. Il mpo mepernsiy BKAa3aHOTO 3a0YHOrO PIIICHHS 3ajJUIIEHO 0€3 po3IIisiay.
Biamosinstoun y 3a10BosIeHH1 3as1BU Tp. [1 Mpo MOHOBIEHHS MPOMYIIEHOTO CTPOKY Ha
MOJIaHHS 3asBU MPO MEPEryisi] 3a04YHOr0 PIlIEHHS, Cy/ MepIoi 1HCTaHIi BUXOAUB 3
TOTO, 10 HaBeJEHI HEI0 OOCTaBMHU Ta MPUYMHU MPOIMYCKY TAKOTO CTPOKY HE €
noBakHuMu. ['p. Il Oyna HameKHUM YMHOM TOBiIOMJIEHA MPO PO3TJIsif CIpPaBU Ta
0COOMCTO OTpUMaJia KOMil0 3a04yHoro pimeHHs y BepecHi 2011 poky, 1o
MIATBEP/PKEHO  BIAMOBIIHUMHM  TMOBIJIOMJICHHSIMH ~ TPO  BPYYEHHS  IOIITOBHX
BIJIIIpaBJcHb. 3Ba)Kal0YM Ha TE, 110 BIJMOBIJa4eM MPOIYIICHUI CTPOK Ha MOJady
3as1BU TIPO MEPETJIsi]l 3a0YHOTO PIIICHHS, 3 ypaxyBaHHSIM MOJIOkKeHb 4. 2 ¢T. 126 LIIK
VYkpainu cyn JIWIIOB BUCHOBKY IMpO 3aJIMIEHHA 0e3 po3risay 3asBu rp. II mpo
Hepersiy] 3204HOT0 PIIICHHS.

[TocTanoBoro Oneckkoro anensiiHoro cyay Big 31.07.2020 poky 1o yxBaiy
Cyly 3QJIMIIICHO 03 3MiH.

[ToroauBiuce 3 MO3UIIIEI0 CyAy TIEPIOI Ta anesiiHoI 1HCTaHIli, BepxoBHwMii
Cyn 3BepHYB yBary Ha Te, IO JIMIIE€ y BUIAJKy TOJIaHHS HAJIEXHO O(OpMIIeHOT
3as1BU MPO TIEPETJIsA]] 3a04HOTO PIIIEHHS, Y CTPOKH, Bu3HaueHi cT. 284 LIIK Ykpainu
(ct. 228 MIIK VYkpainm 2004 poky), abo 3 BIANOBIIHUM KJIOMOTAaHHSIM IIPO
MIOHOBJICHHS TPOIECYaIbHOTO CTPOKY, MEpe0aueHoro Ha 3BEpPHEHHS J0 CYdy 13
3asBOI0 TMPO TEPEryisi[ 3a0YHOTO PIIICHHS, SKE MO3WTUBHO PO3IVISIHYTE CYIOM,
MOXXJIMBO TMPUUHATH A0 PO3TJSAYy 3asBy NpO TMEPEeris 3a04HOro pIIIeHHS Ta
MOCTAHOBHUTH YXBajly MpO 3aJUIICHHS TaKoi 3asBU 0€3 3a70BOJIeHHs a00 CKacyBaTu
3a04HE PIMIEHHS 1 MPU3HAYUTHU CIPABY 10 PO3IIISIAY B 3arajibHOMY MOPSIAKY (4. 3 CT.
284 HIIK Ykpainn) [5].

3rigao 4. 1 ct. 126 HIIK VYkpainu mpaBo Ha BUMHEHHS MpOIECyalTbHOI Mii
BTPAYa€THCS 13 3aKIHUEHHSAM CTPOKY, BCTAHOBJIEHOTO 3aKOHOM a00 CyJIOM. A 4acTHHA
2 i€l K CTaTTi 3a3Havae, MO JOKYMEHTH, MOJaH1 MICHsl 3aKIHUEHHS MPOIIeCyaTbHUX
CTPOKIB, 3aJUIIAIOTECS 0€3 PO3TIsiay, KpiM Bunaakis, nependadenux [IIK Ykpainu
[1]. 3akoHOnaBellb, BU3HAYAIOUM HACHIJIKH TPOIYCKY MPOIECYyaIbHOTO CTPOKY
YYaCHUKOM IIPOIIECy, OYEBHUIHO, MAaB Ha METI 3aCTOCYBATH 3arajbHy NUCIHUILIIHYIOUY
(GYHKITIIO [IUBLTLHO-TIPOIIECYATEHUX HOPM.
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[ TyT KpHeTHCS, HA HaIll MOTJIA, HaWOLIbIIA AuiieMa. AJKe MpaBoBa MPUPOJIA
3aNIMIIEHHST 0€3 PO3IIIsAy Y 3B’SI3KY 13 IPOIYCKOM IPOIIECYaTbHOTO CTPOKY IS
noJiaHHs 3asBU (y HAIIOMY BUNAAY — 3adBU MPO TNEPErjisij 3a04HOrO PIIICHHS) Ta
3aJIMIIEHHST 3asBU 0e3 po3risiay Ak (opma 3aBeplleHHS po3Misiay crpaBu 0e3
yXBaJICHHS PIIICHHS 1O CYTi, € a0COIIOTHO pi3HUMHU. Binrak, HopMu 4. 2 cT. 126
HIIK VYkpainu, Ha Hall MOTJISAA, MOXKYTh 3aCTOCOBYBATHCS 1 B 3204HOMY PO3TJISAL
CIIpaBM, OCKLIbKH, BiAMOBiAHO A0 4. 2 cT. 281 IIIK VYkpainm, po3risn copasu i
YXBAJICHHS PIIICHHS MPOBOAATHCS 3a MPABWIAMHM 3arajibHOTO YH CIPOIIEHOIO
MIO30BHOTO MPOBA/KEHHA 3 0cobnuBocTaMH, BcTaHoBieHuMH LIIIK Ykpainu. Takux
0COOJMBOCTEM caMe WI0JI0 HACHIJIKIB TIOJIaHHA 3asBU MPO TMEPeriisiy 3a04YHOI0
pileHHs 13 mponyckoM BctaHoBieHoro ctpoky B LIIIK Ykpainu nemae. binbiie Toro,
BiamoBigHO 70 1. 10 4. 1 ct. 353 HIIK Ykpainu okpemo Bija PIlICHHS CyJIy MOXE
OyTH OCKap>Ke€Ha B amessiiHOMY TOPSIKY yXBaja CyAy Mepioi 1HCTaHIIi 1100
BIJIMOBU ITOHOBUTH MPOMYIIEHUA MPOIIECyaTbHUN CTPOK [2, c. 46].

Takum 4yrHOM, B CHUTYyallli MOJAHHS 3asBU MPO MEPETJIs]] 3a0YHOTO PIIICHHS 13
nporyckoM BetanosiieHoro LIIK Ykpainu cTtpoky, Ha Hally TyMKY, IpUAMATH 3asBY
PO MEPerJisil 3a09YHOTO PIIICHHS O PO3TJsAy 1 3a il pe3ylbTaramMu BiIMOBIISITH Y
3aJI0BOJICHHI TaKOi 3asBU HEMPABUIBHO.

HalionTtumanpHimuM BapiantoM Oyze, abu Cyl MOCTAHOBIISIB HE YXBaly IPO
3QJIMIIEHHST 3asBU PO TMEPEeryisii 3a04HOro pilleHHs Oe3 3a70BojieHHs (00 Taka
yXBaJla MMOCTAaHOBJISIETHCS 32 PE3YJIbTATaAMH PO3IJISINY 3asgBU MPO MEPETIsi] 3a04HOTO
pIIIEHHS, a AKII0 HEMAa€E MIJACTaB ISl TOHOBJICHHS MPOMYIIIEHOTO CTPOKY, TO HE OYJI0
1 miCcTaB JyIsl PO3MJISLY MO CYTI caMoi 3asiBU MPO MEPEerJisil 3a04HOTO PIIIEHHS), a
MIOCTAHOBIISIB YXBaJIy MPO BIJIMOBY MOHOBJICHHSI MPOITYIIIEHOTO CTPOKY Ha TOJIaHHS
3as1BU MPO TEPErJisiJi 3209HOTr0 pillleHHs (came 13 TakuM (QOopMYIIIOBaHHSM). Y pasi
HE3T0/IM 3 aApTyMEHTaMU Cyy 11010 BIIMOBH y IMMOHOBJICHHI CTPOKY BIJIMOBI/Iay MOXKE
il ocKapXKUTH B ameisaiidHoMy mopsiaky. [Ipu TakoMmy miaxoai HISK HE MOXHA
TOBOPUTH, 110 BiH BTpaya€e MpaBO Ha OCKAPKEHHS 3a0YHOTO PIIICHHS, a TaKOX 1€
CIpHUSATUME PUHIIUITY TIPOIIeCyaabHOI eKOHOMIT [2, c. 47].
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JOIIEHT Kadeapu

IUBUILHO-TIPABOBUX JUCHUIUIIH [HCTUTYTY mpaBa,
KaHIUJAT IOPUANYHUX HAYK, TOUEHT

(JIveiscoKutl Oeparcasrutl yHigepcumem
BHYMPIUWHIX Cnpas)

MNOPSJIOK IPUMYCOBOI'O BUJTYYEHHS B YKPAIHI OB’€EKTIB
ITPABA BJIACHOCTI POCIHCBKOI ®EJEPAIIII TA Ii PESUJEHTIB ¥
3B’SI3KY 13 3AITPOBA I’ KEHHSIM TA BUKOHAHHSIM 3AXO/11B
IPABOBOI'O PEXKUMY BOEHHOI'O CTAHY

B Vkpaini chorojeHHss JUKTye CBOi MpaBuWiia, TaK K IMOBHOMAcCIITaOHE
BilicbkoBe BTOprHeHHs Pociiicbkoi ®enepamii (mam pd) mpusBeno 10 BBEICHHS
BOEHHOTO CTaHy, TO BIJIIOBITHO, JEp>KaBa HaIpalbOBYE MEXaHI3MU MPUMYCOBOTO
BiJTUY>KEHHS UM BUJYyYEHHS MaiiHa B yMOBaX BIHCHKOBOTO CTaHY.

Benenns BiliHU CTBOPIOE HAJIBUCOKY MOTpeOy y (iHaHCOBOMY 3a0e3MedeHHl, a
rapaHTyBaHHs Ta 3a0e3MeYeHHs HAIllOHAIBHOI Oe3MeKHu MPsSMO 3aJeKHUTh BIJ
I'POIIOBOTO TOTEHIIAY JEep)KaBH, 1 TOMY 1HTEPECH 3aKOHHOTO BJIaCHHMKAa MaifHa He
OepyThCsl 0 yBaru B 4ac peKMMY BOEHHOTO CTaHy. THM HE MEHII, 1€ He Ma€ OyTu
MJICTABOIO JIJISl TIOPYIIEHHS MpaB Ta 1HTEPECIB TPOMAISH, MI>KHAPOIHOTO MpaBa 4u
3JIOBXKMBaHb 3 OOKYy JIepKAaBHUX OpraHiB BJIaJd Ta OpPraHiB MICIIEBOTO
CaMOBPSIyBaHHS.

3 1mporo mpuBOAy AopedyHor € nymka FO. direns mpo Te, MO HE MOXKHA
TOBOPUTH, MIO MiJl YaC BOEHHOTO CTaHy MpaBa JIIOAUHU CTalOTh YUCTOK YMOBHICTIO
[1, c. 224]. Came TOMy BapTO BIACTEXKYBaTHU Ta BHUSABIATH MPOTAIUHU Y
3aKOHOJIAaBCTBl  JJIi  TOJAJIBIIIOTO  YAOCKOHAJIICGHHS MEXaHI3My MPUMYCOBOTO
BiJTYY>KEHHS YW BUJyYEHHS MaiiHa B yMOBaXx BIHCHKOBOTO CTaHY.
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Otxe, 3a KoHncturymiero YkpaiHu NpUMYCOBE BIIUY>KEHHS a00 BUITyUCHHS
MaiiHa B YKpaiHl 13 MOJAJIBIIUM BiAMIKOJYBaHHSM HOrO0 BapTOCTI, MOXJIMBE, 32
YMOBH 3allpOBA/KEHHS BOEHHOTO CTaHy. A SK y)K€ BiJOMO, BBEICHHS BOEHHOTO
CTaHy Ja€ MOXIIMBICTh Jep’kaBi OOMEXyBaTH TEBHI IIpaBa CBOiX TPOMAJSH, B
HAIIOMY BHUIIAJKy II€ CTOCYEThCS OOMEXKEHHS MpaBa BJIACHOCTI 3a PaxyHOK HOTO
IPUMYCOBOTO BiTdyXeHHS a00 BIIIyUEHHs JJIs TOTPeO epKaBu.

[Tpuyomy, y c1. 1 3V «IIpo nepenauy, npumMycoBe BiIUy>KEHHsI 200 BUITyUYEHHS
MaiiHa B yMOBax IMIPaBOBOTO PEKHMY BOEHHOTO YW HAA3BUYAMHOTO CTaHY»
3a3HAYCHO, 10 NMPUMYCOBE BiIUY)KEHHS MaifHa I MO030aBJICHHS BJIACHWKA IpaBa
BJIACHOCTI Ha 1HJWBIAyaJbHO BHU3HAUYeHE MaiHO, 110 mepeOyBae y MpUBATHIA abo
KOMYHaJIbHI! BIACHOCTI Ta sIKE TIEPEXOUTh Y BIACHICTh IeP>KaBH NIl BUKOPUCTAHHS
B yMOBax IMpPaBOBOTO PEKHUMY BOEHHOTO YK HAJ3BHUYAHOTO CTaHy 3a YMOBHU
HOTEPeIHHOr0 @00 HACTYITHOTO MMOBHOT'O BIANIKOIYBaHHS HOTo BapToCTi [2].

[Ilogo mnpuMycoBoro BUIyYe€HHS B YKpaiHi O0’€KTIB MpaBa BJIACHOCTI
Pociiicekoi @enepartii Ta ii pe3uIEHTIB, TO TaKe BUIYUYEHHS 3/IIHCHIOETHCS 3 MOTHBIB
CYCIUIBHOI HEOOX1THOCTI (BKJIFOUAIOUM BUIAJKH, 32 SKUX 11€ HACTIMHO BUMAara€TbCs
BIICHKOBOIO HEOOXIJHICTIO) HA KOPUCTh JEPKaBU YKpaiHa Ha MiJICTaBl 1 B MOPSIIKY,
BCTAHOBJICHUX 3aKoHOM [3].

Jlo 00’exTiB mpaBa BJIACHOCTI pOCIChKOi (pemepartii Ta i pe3suACHTIB MOXKHA
BIIHECTH PyXOME 1 HEpyXOMe€ MaiHO, KOIITH, BKJIAJW y OaHKax, IIHHI Mamepw,
KOPIOpaTUBHI TpaBa, 1HIIE MalWHO (aKTUBU), IO 3HAXOIATHCS (3apeecTpOBaHi) Ha
TepuTopli YKpainu Ta OesmocepenHbo abo dyepe3 adingiiioBaHUX OCI0O HaleXaTb
pociiichKiil eaepartii Ta ii pe3uIeHTaM.

B cBowo depry, 3a 3aKOHOM BHWJIYYECHHS MaifHa 1i€ 1M030aBJICHHS JEp>KaBHUX
MIIPUEMCTB, JEPKaBHUX TOCIOAAPCHKUX 00’€lHaHb TpaBa TOCIOJIAPCHKOrO
BilaHHA a00 OMEpPaTHUBHOTO YMIPABIIHHS 1HIUBIIYAIbHO BU3HAYEHUM JI€PKABHUM
MaiHOM 3 METOIO MOoro mepenayi s MoTped epKaByu B yMOBaX MPABOBOTO PEKUMY
BOEHHOTO YM HA3BUYAHOTO CTaHy [2].

Ha minxcraBi aHamizy HOPMAaTHBHO-TIPABOBHX AaKTIB XOYEMO BIJI3HAYMTH, IO
3MIMCHEHHS TPUMYCOBOTO BMJIyY€HHS B VYKpaiHi 00’€KTIB TpaBa BIACHOCTI
pociiickkoi (eneparii Ta i pe3UACHTIB MNPOBOAUTHCS 3 MOTHUBIB CYCHUIBHOL
HeoOximHocTl. CroaM MOXHa BIJHECTH BIHCHKOBY HEOOXINHICTh 3 OISy Ha
3anpoBa/KEHHsS BINCHKOBOTO CTaHy. THM He MEHII, MIPUMYCOBE BIIUYKEHHs MaiiHa
IpOMaJIsiH 31MCHIOETBCS 3 MOAAJBIIO KOMIIEHCAIIEI0 HOTO BapTOCTI a BHIIYYEHHS
B1JI0YBa€ThCs O€3 BUILIAT, SIKIIO 1€ CTOCYETHCS MaifHa TPOMaJIsH.

Btim, BpaxoByroun moBHOMacTaOHe BTOPTHEHHS pd Ha TepUTOpit0 YKpaiHu Ta
3 ypaxyBaHHSIM TOTPeOW HEBIAKIAAHOTO Ta €(PEKTUBHOTO pearyBaHHS Ha HasBHI
3arpo3u HalllOHAJBLHUM IHTepecaM Y KpaiHu, IPOBEICHHS MPUMYCOBOTO BHIIYYCHHS B
VYkpaini 00’ekTiB mpaBa BiacHOCTI pd Ta ii pe3usieHTIB BiAOyBaeThcs 0€3 KOIHOT
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KOMIIEHCaIlli, ajge 13 JOTpUMaHHAM T[PUHIMIIB 3aKOHHOCTI, IPO30POCTI,
00’€KTUBHOCT1, BIAMOBIAHOCTI METI, CTPATETiuHOi BaXJIWBOCTI Ta €(EKTHUBHOCTI
BIJIMOBIAHO, 13 BpaxXyBaHHAM MojiokeHHs [V "aa3pkoi KOHBEHITT PO 3aKOHU 1 3BHYAl
BIMfHM Ha CyXoJioii Ta jojarka ;o Hei: [loso)keHHs Mpo 3aKOHM 1 3BMYAi BiiHU Ha
cyxoaoui B 18 sxoBTHS 1907 poky.

HeoOxinHo 3BepHYTHM yBary W Ha Te, IO 3aKOH HAAUISIE TIPABOM BUITyUEHHS
MaliHa B YKpaiHi okpeMux cyO’€KTiB MpaBa BJIacHOCTI pd Ta ii pe3uaeHTiB 1e Pany
HalllOHAJIbHOI Oe3IeKn 1 000poHM YKpaiHu 1 BBOJUTHCS B Jit0 ykazom IlpesuaeHTa
Ykpainu.

[Ipote, cama mporeaypa Ha MHPAKTUII € JOBOJI CKIAAHOIO. AHami3 YMHHUX
NPUMKCIB, 10 MICTATHCA B MPABOBUX AaKTaX Ja€ MOKJIUBICTb BHOKPEMHUTH CaM
MOPSAJIOK MPUMYCOBOTO BIUIYYEHHS B YKpaiHi 00’€KTiB IpaBa BJIACHOCTI pd Ta ii
PE3UJICHTIB B YMOBaX BBEJCHHS BOEHHOIO CTaHy HIO0 MICTHTh y c00i: 1) mpoekT
pimeHHst BuHecenoro Kabinerom MinicTpiB Ykpainu q0 Paau HamioHansHO1 O€3MeKu
1 o0opoHu VYKpaiHU B SIKOMY 4YITKO 3a3HA4a€ThCs caM IMEpesiKk OO0 ’€KTIB IMpaBa
BiacHocti P® Ta ii pe3umeHTiB, MO NAIATAlOTh MPUMYCOBOMY BHJIYYEHHIO, IX
MICIIE3HaXO/DKCHHSI Ta peecTpailito, HaliMeHyBaHHA o0ci0; 2) 00’ekTH mpaBa
BJIACHOCTI, SIKl MIJUISITalOTh NPUMYCOBOMY BWJIYYEHHIO Ta CTPOKH TPOBEJICHHS
BUJIyYEHHS 1O KOHKPETHOMY OO’€KTi MpaBa BJIACHOCTI pociiichkoi (deneparrii Ta ii
pEe3UIIeHTIB; 3) JOTPUMAaHHS CTPOKYy (HE Mmi3HiIe 6 MICSIIB) 3aTBEPHKEHOTO
BepxoBHoto Pamoro VYkpainu Pimenns Paam nHamionanbHOi Oe3nekud 1 000poHU
VYkpainu npo nmpuMycoBe BHIYYEHHsI B YKpaiHi 00’€KTiB mpaBa BIacHOCTI pd Ta ii
PE3UICHTIB MUIIXOM NPUUHATTS BIAMOBIAHOTO 3aKOHy; 4) Tepenada MpPUMYCOBO
BUJTyYEHUX 00 €KTIB MpaBa BIACHOCTI p¢ Ta iX PE3UIEHTIB y TOCIOJAPChKE BiJlaHHS
Ha TUMYACOBi 200 MOCTIHHIN OCHOBI CHEIIaTi30BaHOMY JIEPKABHOMY MIATPUEMCTBY
aKiioHepHOMY ToBapucTBY «HamionansHuii poH1 1HBECTHUIIINA YKpaTHU», BIMIOBITHO
no mm.l m. 1 nmocranoBu KabGinetry MinictpiB Ykpainu Big 10 TpaBus 2022 poky
Ne 552.

Hacrynmaum BapTo 3a3HauuTH, IO OO0’€KTH TIpaBa BIacHOCTI Pocifichkoi
Oeneparii Ta ii pe3UACHTIB, pEeCTpallis IpaBa BIACHOCTI Ha sIKI HE BUMAraeThCs
BIJIMTOBITHO JI0 3aKOHY, MEPEXOMASTh y BJIACHICTh JEPKaBU 3 JIHS BBEICHHSA B IO
ykazoMm Ilpesunenta Ykpainu pimenns Pangu HarioHanpHOI Oe3nekud 1 000OpOHH
VYkpainu npo npuMycoBe BUIIy4eHHs B YKpaiHi 00’ €KTIiB MpaBa BIACHOCTI POCIHCHKOT
denepartii Ta ii pe3uaeHTIB.

bopru nepxaBHHMX MiINMPUEMCTB, YCTAaHOB Ta OpraHi3amii YkpaiHu Ta/abo
rOCIIOJIapChKUX TOBAPUCTB, Y CTAaTyTHOMY KarmiTaji skux Oueiie 50 BiACOTKIB aKIlii
(dacTok) Hajexarh Jep)kKaBi, MpaBa BUMOTH SKHX OYyJIW TPUMYCOBO BUIIy4YeHI
BIJIMOBIJTHO JI0 IIhOTO 3aKOHY SIK 00’ €KTH TipaBa BiacHocTi Pociicbkoi Denepariii Ta
il pe3usIeHTIB, BBAXAIOTHCA IMOTAIICHUMH 3 JIHA HAaOpaHHS YHHHOCTI 3aKOHOM
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VYkpainu, gkuMm 3artBep/keHO yka3 I[Ipesunmenta VYkpaiHu mpo BBEACHHS B IO
pimeHHss Panu HamioHanbHOI Oe€3lekd 1 000poHHM VYKpaiHU TIPO MPUMYCOBE
BUJIYYCHHS BIAMOBITHUX 00’€KTiB mpaBa BiacHOCTI Pociiickkoi denepamii Ta ii
pe3uzaeHTiB [3].

Xo04eMo 3aKIIeHTYBAaTH yBary Ha TOMY, 110 TPUMYCOBO BHIIy4€H1 00’ €KTH IIpaBa
BiacHocTi Pociiicekoi deaeparrii Ta i pe3uaeHTIB 3a pimenHsaMm Kabinety MinHicTpiB
YKpaiHu nepenarThes:

1) y rocrnogapchbke BigaHHS Ha THUMYacoBiii a00 TOCTIHHIM OCHOBI
CIelllaJli30BaHUM JIEp)KaBHUM TIAMIPUEMCTBAM, YCTaHOBaM, OpraHizalisiMm Ta/abo
TOCIOJIAPCHKUM TOBApUCTBAM, y CTaTyTHOMY KamiTajii sikux Ounbine 50 BiACOTKIB
aKIii (4acToK) HaJIeXaTh JepKaBi;

2) y BIAacHICTb Cy0’€KTy TOCHOJAapIOBaHHS JIEPKABHOTO CEKTOPY EKOHOMIKH,
100 BiICOTKIB aKIlii (4ACTOK) AKUX HaJCKaTh JACPIKaBI;

3) B ympaBiniHHA cy0’ekTam rocmnojapioBaHHs, 50 1 Oiuiblie BIICOTKIB aKIIii
(JacTok) fAKUX HaJleKaThb JEpKaBi, IUISAXOM YKIAJIEHHS JIOTOBOPY YIIpaBJIIHHS
MalHOM y MOpsiAKy, Bu3HaueHoMy Kabinetom MiHicTpiB YKpaiHu.

CranoM Ha ChOTOHI 3asBiIeHO Jauie oauH 1mo30B 10 BAKC mono pocificbkux
aKTUBIB — KOPIOPATHUBHUX TMpaB, M0 HaJleXaTh POCINCHKOMY  OJIIrapxy
€BrymenkoBy. Llikom iMOBIpHO, ABa MICSIIl MICIs YXBAJICHHS 3aKOHY BCl 3yCHILIA
Mintocty (Oy70 CTBOPEHO OKpeMHil JernapTaMeHT) OyJio CHpsiMOBaHO Ha 301p
JI0OKa30BO1 0a3u Ta PO3IIYK aKTHBIB, — 1 MM IMOOAYuMO 11e 6e3mid 1mo3oBiB. JKoaHOoro
pIIIEHHS B paMKax IPOIIeypH HalllOHAII3allli TaKOXK MOKH 1110 He yxBayieHo! Toi sk
KUTBKICTh apeliTiB y paMKax KpUMIHAJIBHUX MPOBAKEHb FTOBOPUTH cama 3a cebe —
PHBO, Kabmin, BAKC 11e Bce 10Bro i He 3aBXJIU KOHTPOJbOBAHO, KYJH IPOCTIIIIE
3poOUTH BCE Ha PIBHI CIIACTBA, SIK 3a3BUYal, 1HKOJIM «HA KOJIHI» MPOMHUCABIIH
3B 30K 3 TEPOPUCTaMHU a00 HecIuaTy moaaTkis [3].

[Ipote, yxBajieHHsS CyAOBHUX PillleHb MPO 3a0€3MEeUEHHS MM030BY HE € MPUBOIOM
JUTSL 3yMUHEHHST TIPOLIEyPU XOJIy peecTpallii peuoBUX NpaB 1 THUM Oinblie, HE Jae€
MiJICTaB NIl 3yMUHEHHS PIIIEHHS OpraHy Jep>KaBHOI BIAIM 3a TMOBHOBAXEHHSIM
SKOTO B1J0YBAa€ThCS MPOIIEaypa MPUMYCOBOTO BHIIYYEHHSI B YKpaiHi 00’ €KTIB mpaBa
BJIACHOCTI1 pOCIHCHKOI (penepartii Ta ii pe3uIeHTIB.

3 HaBEICHUX BHIINEC HOPM 3aKOHOJABCTBA MOXHA 3pOOUTH BHCHOBOK, IO
MEXaHI3M MPUMYCOBOTO BUJIyYEHHS B YKpaiHi 00’€KTiB mpaBa BiacHOCTI pd Ta ii
PE3UIICHTIB B YMOBax BBEICHHS BOEHHOTO CTaHy MOTpeOye BIOCKOHAJICHHS 3a
paxyHOK BIJCTEKCHHS Ha TPaKTUIll Horo (yHKIIOHATBLHOCTI Ta JI€BOCTI.
CnoniBaeMoch IO 3arajoM IMPaBO3aCTOCOBHA MPAKTHKAa CTOCOBHO TMPOIETypH
MIPUMYCOBOTO BUJTyYeHHS B YKpaiHi 00’€KTiB mpaBa BiaacHOCTI pd Ta ii pe3ueHTIB B
YMOBaX BBEJICHHS BOEHHOTO CTaHy C(OPMYETHCA HAJICKHUM YHHOM Ta MEXaHI3M
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3ampalfioe B MOBHIM Mipi Ha KOPUCTh HAI[lOHAJIBHOI O€3MeKH Ta 1HTEPECiB HaIIuX
TPOMA/ISH.
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I'pens H. M.,

cyans,

KaHJIUJAT IOPUAUIHUX HAYK

(JIb8i6CHKULL OKPYIHCHUL AOMIHICMPAMUBHULL CYO)

HEJUCKPUMIHAIIIMHA BIKOBA ITOJIITHKA SK 3AIIOPYKA
PEAJIIBAIIT €BPOITEMCHKHUX ITPABOBUX CTAHIAPTIB

[IpaBoBa mOMITHKAa BEPXOBEHCTBA TIIpaBa, pPIBHOCTI Ta HEIUCKPIMIHAIIL
CTAaHOBUTh OCHOBY CY4YacCHO1 JE€MOKpaTHYHOI JIepKaBU Ta BigoOpakae cranui
PO3BUTOK CYCIIUIBCTBA. 3amoOiraHHs Ta MPOTHIIS JUCKpUMIHAIL € OjHi€ 3
KJIIOYOBUX Y KOHCTUTYLIHHO-TIPABOBUX OCHOB (DYHKIIIOHYBaHHS YKpaiHCHKOTO
CYCIIIbCTBA.

B cydacHumii uwac aMCKpUMIHAINA 3a BIKOM € HaWIOMIMPEHINIOWn (HOPMOI0
MOPYIICHHST TPUHIUIY piBHOCTI. Jlms 3abe3medeHHs aKTHBHOI CTapoCTi Ha
MDKHApOJIHOMY, PETiOHAbHOMY Ta HAI[lOHAJIBHOMY pIiBHI ICHYe IIijla HH3Ka
HOPMATHBHUX Ta IHCTUTYIIMHMX BaXEJiB, 3 TMOMDK SKUX MaapujaceKuii
MDKHApOIHUN iaH Aiil mojo crapinasa (2002), Poboua rpymna 3 mpobiieMm cTapiHHs
(2010), mangaT He3anexHoi excriepTa 3 MUTaHHS TIPO 3A1MCHEHHS BCIX MPaB JIFOAUHH
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noxusioro Biky (2013), Koncrutytis Ykpainu (1996), 3akon Ykpainu «Ilpo 3acaau
3anmo0iraHHs Ta MPOTHUIT TUCKPUMIHAIIT B YKpaiHi» Ta 1HIIHX.

[IpoTe BUKIIOYHO MPaBOBHUMH 3aco0aMy MpoOJIeMH AUCKPUMIHALIL MOA0IATH
HEMOXXJIMBO.  BaxxiIuBUM €  3alO3WYEHHS  €BPOINEUCHKUX  CTAaHIAPTIB Y
IIPaBO3aCTOCOBHIN MTPAKTHIII.

B Mexax 1poro HaykoOBOTO TMOBIJOMJICHHSI 3BEPHEMOCS TUIBKH JO OJHOTO
IpUKJIaay.

I1. 141 Tlocibuuky 31 crarTi 14 €Bporneiicbkoi KOHBEHIII 3 MpaB JIOAUHU Ta
[Iporokomy Ne 12 no KoHBeHIlii Takok BKa3aHO, IO BIK € «IHIIMM CTaTyCOM» JIs
e crarti 14. Tyt ciig koHctatyBatd ocHoBHe — ECIIJI moBouti pigko BU3HAE BIK
03HAKOIO JTUCKPHUMIHAIIII.

4 crpaBi [IBinre6ens IPOTH IBetiapii (25762/07)
(Schwizgebel v. Switzerland) cyts crnpaBu 3BoAMJIOCA 70 TOrO, IO HE3aMDKHIN
KIHI[I IEBHOTO BIKY BIJIMOBJICHO B YCHHOBJIEHH1 Jpyroi AuTHHHU. [1icias yCUHOBIECHHS
nepmoi autuHM B 2002 porrl, 3asBHUIS, OJWHOKA >KiHKA 47 pOKIB, 3BEpHYJIACS
3a pIICHHSIM HA ~ OTPUMAHHS MpaBa  YCHHOBUTHU Apyry auTuHy. OpjHak, BCi
il 3BepHEHHs Oynu  BiAXWJEHl, y ToMmy uucii denepaibHUM CYIOM B OCTaHHIN
iHcTauIli B 2006 poiii. Y 3aKOHOAABCTBI MPSIMO JTO3BOJICHO YCUHOBJIEHHS OJIMHOKOIO
0Cc00010 110 JOCATHEHHS Hew 35 pokiB. OCKUIBKYA OTPUMAHHS TaKOTO JI03BOJY
Oys0 HeoOXinHe JuIsi OyAb-sIKOi 0cOOH, sika Oa)kaia yCHHOBUTH JUTHHY, OOCTaBUHU
CIIpaBM IMMAMAJAJIM MM JIif0 cTaTTi 8 (Harajaemo, IO II€ MpaBO Ha TMOBary o
NpUBATHOTO 1 ciMeWHOro KuTTs). Ha pomaTok, 3asBHUIE CTBEp/KyBalia, IO
BOHA 3a3HaJIa JTUCKpUMIHAIIIT 32 O3HAKOIO BIKY IpH 3MIHCHEHHI
1paBa, TAPaHTOBAHOTO HAIIOHATHLHUM 3aKOHOJABCTBOM. Ii BiK MaB BupillagbHe
3HAUEHHS IS BIAXWJICHHS 1i 3BEpHEHHS HAI[IOHAIBHUMH OpTaHamu Biaau. Takum
YUHOM, CTarTsd 14 y Toe€aHaHHI 31 CTaTTero 8 mijyIsarana 3acTOCYBaHHIO y daHIN
CIIpaBi.

3asgBHUIIA MOTJIa CTBEP/DKYBATH, IO BOHA CTaja >KEPTBOI BIIAMIHHOCTI y
MOBO/DKCHHI y TIOPIBHSAHHI 3 MOJIOJIIMMHM OJWHOKHMH JKIHKaMH, SKI 3a THX XKe
o0CTaBUH MOTJKM O OTpUMATH MPABO YCUHOBUTH JAPYTYy JUTUHY. BingmoBa y
3aJI0BOJICHHI ii IPOXaHHs MepeciiilyBaia 3aKOHHY METY 3aXUCTy J0OpoOyTy Ta mpas
miei gutuan. Y 1998 pomi 3asBHuis y Bimi 41 poky oTpuMmana J03BUI Ha
YCUHOBJIEHHS Tepiuoi 1utuHU. [Ilo crocyeTbest ycMHOBIIEHHS Apyroi 1uTuHHU, B 2006
pori denepanbHUil Cy AIWIIIOB BUCHOBKY, IO PI3HUIS Y BIilll MK 3asBHUIICIO Ta
YCUHOBJICHOIO qutuHn  (Bim 46 1o 48  pokiB) Oyna  HagMipHOHO 1
cymepeuusa iHTepecaM IUTHHU. Y MPAaBOBUX CHCTEMax jepskaB-uieHiB Pagu €Bponu
HE ICHYBaJIO CIIJIBHOTO MiJXOY HI0J0 MpaBa Ha YCUHOBIEHHS OJUHOKUMH 0co0aMu,
MaKCUMaJIbHOI Ta MIHIMAQJIBHOI BIKOBOT MEXI JIJIi yCHHOBIIIOBAYiB a00 pI3HUIN Y
BiIll M)XK YCHHOBITIOBaueM 1 IUTHHOW. OTKe, MIBEHIIapchKa Biiajia Majia IIMPOKI MExXi
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po3cyny. Sk HalloHaJIbHE 3aKOHOAABCTBO, TAK 1 PIIICHHS, IPUUHATI B JaHIA CrpaBi
3/1aBajIOCs, Y3TOJKYIOTBCS 13 PIIICHHAMH, MPUUHATAMU y OUIBIIOCTI JeprKaBax-
yieniB Pagu €Bponu 1, KpiM TOTO, BIMOBIJAIOTh MIDKHAPOJAHOMY TIPaBy, SKe
1UISITalio 3aCTOCYBAHHIO.

Y naHifi cmpaBi HEe MOIVIO OYTH BHSBJIEHO YKOJHOI JOBUIBHOCTI: PIIICHHS
HAI[lOHAJIBHUX OpraHiB BJaaM, NPUUHATI y paMKax 3MarajbHOro MpPOIIECY,
Oynu oOIpyHTOBaHMMHU. BOHU BpaxyBaiM HE TIUIBKM HaWKpallll IHTEPECH JTUTHUHU, SIKa
Maia OoyTu YCUHOBJICHA, aJIe TaKOX THTEpECH yxKe
YCUHOBJICHOT TUTHUHHU. BibIiie Toro, KpuTepid pi3HUIIl Y Billl MK YCHHOBJIIOBAYEM Ta
JTUTUHOIO HE OYB BUKJIAJEHUN B 3aKOHOJABCTBI a0CTPAKTHO, ajié 3aCTOCOBYBABCS
denepaibHUM CYJ0M THYYKO 1 3 ypaxyBaHHAM oOcTaBuH cutyarlii. He Oymm ani
HEOOTPYHTOBAHMMH, aHI JOBUIBHUMH apryMEHTH HAI[lOHAJIILHUX CY/IB PO TE€,
10 YCUHOBJICHHS IPYyroi JUTHHMU, HaBIThb Yy BIilll OJM3bKOMY JIO BIKYy MEpIIOi
JTUTHUHU, CTAHOBWJIO O JOJATKOBHUM TATAp JJIs 3asBHUIN a00, 110 CIM’1 3 OLIBII, HIXK
OJIHIEI0 YCUHOBJICHOIO JTUTHHOIO, CTUKAIOTHCS 3  OUIBIIOID  KUIBKICTIO MPOOJIEM.
bepyun 10 yBaru mmpoki Mexi po3Cydy JepkaB y Il cepl Ta HEOOXiIHICTh
3aXMCTy 1HTEPECIB JIITEH, BIAMOBA HA/IaTH 03B HA YCUHOBJICHHS IPYrol TUTUHU HE
cynepeyusia MPUHLUITY TponopiiitHocTi. Ockap)KyBaHa PI3HUIIS B IMOBOHKCHHI HE
OyJia TUCKpUMIHAIIIIHOIO B pO3yMiHHI cTatTi 14 [1].

Ha 3aBepiieHHst 3a3HaumMo, 110 IpoOJiieMa BIKOBOI JMCKpUMIHAINT € JOBOJI
MOIIMPEHO0. 3TiJIHO 3 ONMUTYBaHHSAMH cTaHOM 39.7% rpomaasH 3a3HaBaIM i€l
muckpuMinaiii. Cepen aux 33% mozeit Big 18 mo 29 pokis, 39,3% — Bikom Bix 30 10
54 pokiB, 1 45,9% — Bikom monaxa 55 pokiB. LlikaBo, 1110 YOJIOBIKHM 3a3HAIOTHh BIKOBOI
TYCKpHuMiHalii Makxe Tak camo (39,9%), sk 1 xiaku (39,4%) [2].

Otoxx mnuTaHHA (OpPMYyBaHHS HAJIEKHOI HEAUCKPUMIHALIMHOI TONITUKU €
3aMOPYKOI0 peai3allii eBponeiHChbKUX CTaHIapTIB Ta 3aC000M OOPOTHOHN 3 HEPIBHICTIO
B YKpPaiHChKOMY CYCITUIbCTBI.
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I'punosens O. b.,

acripaHT kadeapu

MBUIbHO-TIPABOBUX JUCHUIUIIH [HCTUTYTY mpaBa
(JIveiscoKutl Oepoicasrutl yHigepcumem
BHYMPIWHIX CNpas),

cynns

(Kosiscorutl pationnuil cyo

Tepnoninvcobkoi obnacmi)

CYTHICTH YCKJIAJHEHbD Y 3AIMCHEHHI BUKOHABYOI'O
ITPOBA/KEHHA

BukonaBue mnpoBapKEHHS € CKJIQJIHUM IPAaBOBUM YTBOPEHHSM, OCKUIbKHU
MOEJIHY€E 3/IIMCHEHHS CYJ0BOi Ta BUKOHABYOi BN, BKIIOYAIOYM SIK JISJIBHICTDH
JIep>KaBHUX Ta MPUBATHUX BUKOHABIIIB, a TAKOXK CYJJOBUX OPTaHiB, y YaCTHHI MUTaHb,
BITHECEHUX 10 1X KOMIIETEHIII].

Bianosinno 1o cr. 1 3akony VYkpainu 3akony Ykpainu «IIpo BukoHaBue
npoBapkeHHs» Big 02.06.2016 p. Ne 1404-VIII [1] BukoHaBYe NPOBAKEHHS SK
3aBepilajbHa CTadisl CYJOBOTO MPOBAHKEHHS 1 MPUMYCOBE BHUKOHAHHS CYIOBHUX
pillIeHb Ta PIlIEHb 1HIIUX OpraHiB (MOCaJ0BUX 0Ci0) (aii — pillleHHs) — CYKYIHICTh
T BU3HAYEHUX y LbOMY 3aKOHI OpraiB i 0ci0, 110 COPSIMOBaHI Ha MPUMYCOBE
BUKOHAHHSI PIIlIEHb 1 MPOBOASATHCS HA MIJCTAaBaX, y MEKaxX MOBHOBAXEHb Ta y CIOCiO,
mo Bu3HadyeHl KoHcTuTymiero YkpaiHu, UM 3aKOHOM, IHIIUMHU 3aKOHAMHU Ta
HOPMATHUBHO-TIPABOBUMHU aKTaMH, MPUAHATHUMH BIAMOBIAHO JO IHOTO 3aKOHY, a
TaKOXX PIMICHHSAMH, SKI BIAMOBIIHO A0 IBOTO 3aKOHY MIIJISATAIOTh IMPUMYCOBOMY
BUKOHAHHIO.

Cranis BUKOHAaHHS pilleHHs, Ak choymHo 3a3Hadae O. b. Bepba, mpuramanna
KOXXHOMY BHJIOBI IOpUAMYHOTO mpouecy (y NIHUBUIBHOMY, TOCHOJIapChKOMY,
aJMIHICTPaTUBHOMY, HOTapiaJlbHOMY Ta IHIIWX BUJAX IOPUIUYHHUX MPOIIECIB € CTaIs
BUKOHAHHS); 1 BOHAa HE 3BOJUTHCS JMINE A0 MPUMYCOBOro BHKOHaHHS. Crasis
BUKOHAHHSI PIIIEHHS — IIUPIIE MOHATTS, BOHA MMOYMHAETHCS MICIsl YXBAJICHHS CYJI0M
pilIeHHS 1 HAOpaHHSI HUM 3aKOHHOI CHJIH (32 BUHSATKOM BUTIAJKIB JIOMYCKY PIllIEHb JI0
HETailHOTO BWKOHAHHS) Ta BKIIOYA€ TaK 3BaHE BHUKOHABYE IPOBAKECHHS
(MOXJTMBICTh, TIPABO CTOPOHHM HA MPUMYCOBE BUKOHAHHS PINIEHB), SKIIO CTOPOHA
CKOPHUCTAETHCS CBOTM IIPABOM Horo iHimitoBatH [2, c. 10].

B nmiteparypi mporec BHKOHAHHS — pIlIEHb FOPUCAMKIIAHUX  OpPTaHiB
posrisinaetbes B auHamii (. 5. Mamemmwn), 1mieit mporiec mMae po3BUBATHCS HE
Xa0TUYHO, a B MEBHINA CTAMIMHIN IMOCIITOBHOCTI. 3MiHA IOPUINYHO 3HAYMMUX iSHb
Cy0’€KTIB BUKOHABYOTO MPOBAHKEHHS, KA € JUHAMIYHUM IPOILIECOM IOCHII0BHOTO
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(HOpMaJIbHOTO) Ta OE3MEPEPBHOTO PYXY BiJ BIAKPUTTS BHUKOHABUOTO IMPOBAKECHHS
710 OT0 3aKiHYCHHSI € JIOT1YHO MOCITIIOBHUM TPOIIECOM BUKOHAHHSI.

BuxonaBue mpoBaKeHHS, 3TiTHO 3 BIIOMHUMH TEOPETHYHHUMH TOJIOKEHHSIMHU,
MOJIIJISIFOT Ha 4 eTaru:

1) BimkputTs (11l eram moJjArae y CyKyIHOCTI il 13 BHUJAHHS BUKOHABUYOTO
JOKYMEHTa, Tpeln sBICHHS HWOTO 10 BUKOHAHHS, BWHECEHHS IIOCTAHOBU IIPO
BITKPUTTSI BAKOHABYOTO TIPOBAXKCHHS Ta IEAKHUX 1HIIIHX);

2) miaroToBKa (Ha eTarl MArOTOBKH 31MCHIOETHCS BUOIp ONTUMAIBLHUX 3aX0/11B
BUKOHAHHS, 3aJ€KHO BiJl KOHKPETHOI Kareropii cmpaBu. Y BHKOHaBUOMY
NPOBa/PKCHHI eTal TMiATOTOBKH mepeadadae CTBOPEHHS YMOB ISl €(EKTHBHOTO
3IACHEHHS BUKOHAHHS, HAITPHUKJIA, 3IIHCHEHHS PO3IIYKOBUX 3aXO0/IB TOIIO. );

3) 3milicHeHHs (Ha I[bOMY eTami BiIOYBAa€ThCS OCHOBHUN MPOIEC ISITBHOCTI.
Hamnpukinazn, cykynHicTh Al# 00 apemTy, peaii3allli MaitHa, po3MOALUTy CTATHYTHX
KOIIITIB TOIIIO);

4) 3akiHueHHA (B XOJil IIbOTO €Tally BiJOYBA€ThCS 3aBEPILICHHS ISUIBHOCTI Ta
OTPUMAaHHS PE3yJIbTaTy MOMEPEIHIX Mii).

3BUYAHUI PO3BUTOK MPOLIECY TPAIUISEThCS pPIAKO. SK mpaBuio, mija dYac
IpolleCy BHUHHUKAIOTh PI3HOMAHITHI YCKJIQJHEHHA. YCKJIQJHEHHS Yy TIpoleci
BUKOHAHHS MOXYTh OyTHM BHKJIMKaHI CyO’€KTUBHUMHU Ta OO0 €KTUBHUMH
obcraBUHaMH, sKi  IependadeHi  YMHHUM  3aKOHOJABCTBOM. Y  HayIll
(€. B. BacbkoBCbKHil) BHOKPEMIIIOIOTh TpPU BUIU (KaTeropii) yCKIaAHEHb PYXY
npouiecy: 1) yckIagHeHHS, MO0 CTOCYIOThCS CyO’€KTIB Tpolecy (BIABII CYIIB,
3alHTEPECOBAHUX OC10, HESIBKA CTOPIH TOIO); 2) 00’ €THAHHS KIJIBKOX MO30BIB B OJHE
POBA/KEHHS;, 3) BIAXHWICHHS BiJ HOPMAJIBHOTO pyXy TIpOIECy Ta 3BUYANHOI
MIOCJIITOBHOCTI TIPOIIeCYadbHUX i (3yNMHEHHS TPOBA/KEHHS, BUKOHAHHS PIIlICHb,
K1 He HaOpaJii 3aKOHHOI CHUJIM, 3a0e3MeUeHHS JOKa3iB JI0 Mpe’ IBJICHHS 1T030BYy a00
HA CcaMOMy TIOYaTKy TMpoIlecy, 3a0e3MeyeHHs] TM030BYy JO pO3TJsAy HOro
OOTPYHTOBAHOCTI CyTHICHO).

VY X071 BUKOHABUOTO MPOBAKEHHS, TKOMY 3a 3aJyMOM 3aKOHOJIABIIsI BJIACTHUBA
IeBHA JIOT1YHA TIOCHIJIOBHICTh BHMKOHABUMX JiH BiJ IOYATKy (BIIKPHTTS)
BUKOHABYOIO  MPOBA/HKEHHS  JO  3aBEpUICHHS  (3aKiHYEHHS  BUKOHABYOTO
MIPOBA/KCHHS), MOKYTh BHHUKHYTH TEBHI OOCTaBWHU, SKI TMEPEIIKO/KAIOTh HOTO
JIOT1YHO MOCTiOBHOMY PO3BUTKY.

[TonepenHiit CyoBUI 3aXUCT MiJ Yac MPUMYCOBOTO BUKOHAHHS PIIICHHS, HA
ayMKky O. b. BepOu, BUSIBIS€TbCS TAKOXK Y BUPILICHH] Cy/I0M NMUTaHb, OB A3aHUX 13
oOcTaBUHAMH, fAKI MEPEHIKOKAIOTh, YCKIAJAHIOIOTh ab0 YHEMOXKIIUBIIOIOThH
BUKOHAHHS pimeHHsa. Jlo i€l rpynu TOBHOBaXEHb CYJy HAyKOBHUIIS BKIIIOYAE
BUPIIIEHHS CYJOM MUTaHb MPO: BIICTPOUKY, PO3CTPOUKY BUKOHAHHS PIIICHHS, 3MIHY
Yy BCTAHOBJICHHS CHOCOOY 1 MOPSAAKY BHKOHAHHA PIIIEHHS; CYJOBE BHUPILICHHS
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NUTAHHS PO 3BEPHEHHS CTATHEHHS Ha TPOIIOBI KOIITH, IO HAJEXKaTh IHIIUM
ocobaM, Ta HepyxoMe MaiHO, MpPaBO BIJIACHOCTI Ha SKE€ HE 3apeecTPOBAHO B
YCTAHOBJIICHOMY  3aKOHOM TOpSIKY; TMpPO 3aMiHy CTOPOHHM  BHKOHABYOIO
POBAIPKEHHS; PO BU3HAYCHHS YaCTKU MaiiHa OOp>KHUKA y MaifHi, SKMM BiH BOJIOJII€
CHOUIBHO 3 IHIIMMH OCOOaMM; PO3’SICHEHHS CYAOBOrO PIIICHHS; 3YNUHEHHS
BUKOHAHHS CYJ0BOTO pileHHs [4, c. 140].

B sxocTi mijcTaB BUOKPEMIICHHS BIAXWICHb Y CAMOCTIHHY TPYITY ik, HABOJSATH
Taki: 1) HasgBHICTh BIIKPUTOTO BUKOHABYOI'O MPOBAKEHHS, Y MEKAX SIKOTO MOKIIUBE
BUHUKHEHHSI OOCTaBHH, L0 BUKJIUKAIOTh BIAXWIIEHHS BiJl 3BUYAMHOTO PO3BUTKY
poliecy BUKOHAHHS; 2) BUHUKHEHHS OOCTaBHH CyO’€KTMBHOIO YU 00’ €KTUBHOTO
XapakTepy, nepeadauyeHux 3aKOHOJABCTBOM, IO OOMEXKYIOTh MOXIMUBICTH PYXy
BUKOHABYOI'O TPOIECY JO HACTYIMHOrOo HOro eramy; 3) BUHMKHEHHS 3a3Ha4eHUX
00CTaBUH pPOOUTH MOXJIMBUM HEJIOTPUMAHHS BCTAHOBJIEHOTO 3aKOHOM CTPOKY
BUMHCHHS BHKOHaBUMX Jik. Ilpudomy Bci HaBeleHI MiJACTaBHM ITOBHUHHI
BPaxOBYBATHUCS B CYKYITHOCTI.

OTxe, Cyll y HaBEJIEHUX BUIIAJIKaX BIAIrpae BaXKJIUBY 1 BIINOBIIAJIbHY POJIb, KA
MOJIATAE B TOMY, III0 CTOPOHHU MOXYTh 3aXUCTUTH CBOT IIPaBa, BCyNepey BUHUKHEHHIO
00CTaBHH, SIKI MEPENIKOKAIOTh, YCKIAIHIOIOTh YU YHEMOXKJIMBIIIOIOTh BUKOHAHHS
pileHHs. BUKIIOYHO cCyJ Mae TOBHOBa)XCHHS OIIHIOBAaTH JIOKa3W, IIOJIaHI Ha
MTBEPPKEHHS] 00CTaBUH, 10 YCKJIAHIOIOTh BUKOHAHHS PIllIEeHHs a00 poOJIsITh oro
(BUKOHAHHS ) HEMOXJIUBUM.
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acripant kadenpu

MBUIbHO-TIPABOBUX JUCHUILIIH [HCTUTYTY mpaBa
(JIv6iscoKrutl OepaicagHull yHigepcumem
BHYMPIUWHIX CNPAs)

PEAJIIBAIA ITPUHIUAITY AHOHIMHOCTI Y ITIPABOBI/ITHOCHUHAX
TPAHCILIAHTAIIIL OPTAHIB I TKAHUH:
IMUBLIBHO-IIPABOBUI ACIIEKT

CtpiMkuii mporpec 'y raigy3l MeEIUMIMHA Ta (apMakosorii, 30KpemMa
YIOCKOHAJIEHHsI ~ XIPYpPriyHUX METOJUK Ta JIOCTYHHICTh IMYHOCYIPECHUBHUX
npenapariB - MOCHPHSUIM  PO3BUTKY TpPaHCIUIAHTAIlli, SKYy HEpPIIKO 1MEHYIOTh
OCTaHHBOIO HAJMIE€I0 BAXXKKOXBOpUX marlieHTiB. [lonpu oueBuaHy auBepcudikailiio B
€TUYHUX, MICUXOJIOTTYHUX, PENITIHHUX MUTAHHSX, BUKJIMKAHUX 3aCTOCYBAHHSIM i€l
MEJIMYHO1 MaHIMyJIALi, CTATUCTHKA BKa3y€e Ha Te, IO TPaHCIUIAHTAIlItHA iSJIbHICTh
y OUTBIIOCTI KpaiH mepMaHeHTHO 3pocTae [1]. Biarak, mocTaroTh HOB1 BHKJIUKH, SKi
Jiefalli 4acTille OXOIUTIOIOTh He JIMIIE MEAWYHI acrieKTH, aie i mpasoBi. [logonanus
[IUX BHUKJIMKIB BOYEBUb MOKJIMBE y HOPMATHUBHIN IUIONIMHI SKICHOTO IPaBOBOIO
3a0e3nedeHHs] TpaHCIUIAHTAIlli Ta [ISJIHOCTI, IOB’S3aHO1 13 11 3aCTOCYBaHHSIM.
BaxxnuBo HarojsocuTH, 1o JAMHAMIYHI TPOIECH PO3BUTKY BIJIHOCHH B O3HAUYCHIN
chepi 00YMOBITIOIOTh HEOOX1THICTh MOCTIHHOTO YAOCKOHAJICHHSI
TPAHCIUIAHTAILITHOTO 3aKOHOJABCTBA Yy AYCl IMOBard JO OCHOBHHX IIpaB JIIOJWHH,
30KpeMa aBTOHOMIi 0COOM y MUTaHHI BUKOPUCTAHHS MEPCOHATBHUX JIAHUX.

Tak, omHUM 13 JMCKYCIMHUX 3QJIMIIAETHCS ACMEKT aHOHIMHOCTI JOHOpa Ta
pPEIUIIIEHTa, 30KpEeMa Yy BHMAJAKy TpaHCIUIAHTAllli OpraHiB 1 TKAHWH, BHJIYYCHHUX Y
MIOCMEPTHOTO JIOHOPA, Ta TaK 3BAHOI MEPEXPECHOI TpaHCIIaHTAaIll. Y BiAMOBIAHOCTI
70 3araJbHOBHU3HAHUX MIKHAPOJHMX Ta €EBPOINEUCHKUX CTaHIApTIB OCOOUCTICTH
JOHOpa Ta PEIUIIEHTa IOBHHHI 3aJIMIIATHCh aHOHIMHUMHU. Y cBiTi KepiBHUX
NPUHIUIIB TPAHCIUIAHTAI] JIOJACHKUX KIITUH, TKAaHUH Ta OpraHiB, pPo3poO0IeHHX
BOO3, opranizaiiist Ta IpOBEICHHS TOHOPCHKUX Ta TPAHCIUIAHTOJIOTIYHHUX 3aXO0/IiB, a
TAKOX iX KIIHIYHI pPe3yJbTaTH TMOBHHHI OYTH MPO3OPHUMH Ta BIAKPUTHMH IS
nepeBipku. BogHodac 3a0e3rnedeHHS OCOOMCTOI aHOHIMHOCTI Ta MPHBATHOCTI
JIOHOPIB 1 perumi€eHTIB € KpuTuuHO BakauBuM (KepiBuuit mpuniunu 11) [2]. Takoi x
no3uilii noTpuMyeThesi €Bponeiicbkuii Coro3, BU3HAYAIOUM 3arajibHE MpaBWiIoO, 3a
SIKUM PO3TOJIOIICHHS MEPCOHANBHIUX JAaHUX PEIUITIEHTA JOHOPY abo Horo poauyam i
HABMAKW, HE JIOMYCKA€ThCA. BTIM, Yy BHHATKOBUX BHUIAJKaX, BHU3HAYCHUX
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3aKOHOJABCTBOM JiepxkaB-ujieHiB €C, o3HaueHa iHdopmarllis Moxe OyTH HajaHa Ha
MICBHUX YMOBAaXx JIOHOpaM, YiICHaM iX ciMei Ta permientam [3].

[lpyHIMIT ~ aHOHIMHOCTI  IMIUICMEHTOBaHMH  TaKOX B  YKpaiHCBKOMY
TpaHCIUIAaHTAIIHHOMY 3akoHONABCTBI [4]. [Ipu 1bOMYy, «HOPMH YHHHOTO 3aKOHY
chopMyIIbOBaHI TAaKUM YHHOM, IO (AKTUIHO BUKIIOYAIOTH MOXKJIMBICTh OTPUMAaHHS
JOHOPOM YM WiIeHaMu #oro ciM’i iHdopmallli mpo peIuIlieHTa 1 HaBMakud (3a
BHUHSATKOM POJAMHHOIO JOHOPCTBA)» [5, €. 200].

Taka mo3uIlisl 3aKOHOJABIT CIPSMOBaHA Ha 3axUCT CiMed JOHOpIB Ta
PELUITIEHTIB BIJl PI3HOTO POy €MOIIMHUX XBUJIIOBaHb, 30KpeMa MOYYTTs TPUBOTH Ta
npoBuHU. HaykoBi jpkepenia Tako)K BKa3ylOTh, IO KOHTaKT JOHOpA Ta PEIMITIEHTA
MO’K€ TIPHU3BECTH JI0 PI3HOTO POAY 3J0BXKHBaHb, 30KpeMa MaHIMYJIAIiNd 3 METOIo
(iHAHCOBOTO THCKY Ha pelMItieHTa 3 00Ky ciM’i qoHOopa [6, C. 2].

BoaHouac, 3a JaHMMH HU3KH COIIOJIOTIYHUX TOCTiKeHb [7; 8] He yci moHOpH
Ta PEIUIIEHTH OaXaroTh 3aJIMIIATACA AHOHIMHUMH. Jlo TNpuKIanxy, peluIieHTd
MaloTh OakaHHS 3YCTPITUCA 13 CIM SIMU TIOCMEPTHUX JIOHOPIB JUIsl TOTO, 100
0COOMCTO BUCIOBUTH BASUHICTH [9, C. 539]. PoauHy mocMepTHHX TOHOPIB, CBOEIO
4Yeproro, J0 3yCTpiul Ta KOHTAKTY 13 PEIUIIIEHTOM CIIOHYKa€ TMEBHE BITUYTTA
HE3aBEPIICHOCTI Ta OaKaHHS BIEBHUTHCS Y IPABUIBHOCTI cBOro pitenns [10, €.7].

[IpuHariiHO BapTO 3a3HAYMTH, 110 HE BC1 €BPOIEUCHKI JEPKaBU MIATPUMYIOTh
KaTerOpUYHUHN MIJIX1A 100 3a0e3reueHHs: a0COII0THOI aHOHIMHOCTI 0COOH JIOHOpA
Ta perumnieHTa y cdepi BIAIHOCHH TpaHCIUIaHTaIlii. Y 6aratbox kpaiHax €Bporu iCHye
IPaKTUKA KOHTAaKTy POAWH JOHOpA Ta PEUMITIEHTA MNUIIXOM JEMepCOHaI30BaHOTO
muctyBaHHs. YacTo oOMIH JUCTaMU 3A1MCHIOETHCSA 3a CIPHUSHHS Ta IiJ KOHTPOJIEM
IEeHTPiB TpaHcIutanTaiii. Takuit qocBig nomupenuit 3okpema y benbrii Ta [lBemii. B
JESIKUX €BPONEHCHKUX JIepKaBax TaKOX ICHYE (hopMasli3oBaHUM MPOIEC OCOOMCTUX
3ycTpiueil cimeil noHopiB 1 peuwmmieHTiB. o mpukmany, y benbrii nommpena
NpaKTHKa 3yCcTpivel Biu-Ha-BiU y Tak 3BaHi «IHi JoHOPiB» [11].

Bigrak, mnuTaHHS JOUUIBHOCTI a0OCOMIOTHOI aHOHIMHOCTI Yy BIJIHOCHHAX
TpaHCIUIaHTaIlll He € ogHo3HaYHUM. Y 2018 pori HamionansHuit KoMiTeT 010€THKH
ITamii BU3HAB i/1€10 MOKIIMBOI 3yCTpidl peIUIli€HTa Ta JIoHOpa abo Horo cim’i (y
BUIAJIKy MOCMEPTHOTO JOHOPCTBA) JOPEYHOIO, 32 YMOBHM BOJICBUSIBICHHS IIIOJO
1IbOro 000X CTOpiH. 3a JaHUMHU KOMITETY, JOTPHUMaHHS TMPaBWJI AHOHIMHOCTI €
BOXKJIMBUM Ha T[IOYaTKOBOMY JIOHOPCHKOMY €Tall TpaHCIUIaHTaIlli 3 METOIo
HEJIOMYIIICHHSI MOXJIMBUX 370BXHBaHb. OJMHAK, 3 €THUYHOI TOYKH 30py, Ha
MOJAIBIIUX €Tarax i€l MeIUIHOT MPOIEAYPH MUTAHHS PO MOXJIMBUN KOHTAKT Mae
BUPIITYBAaTUCS  BIAMOBIIHO N0 Oa)kaHHS CaMHUX PEIMITIEHTa Ta JOHOpa abo HOoro
Oomm3pkux. BomHouac Oy/b-siKi KOHTAaKTH MIXK POJAMHOIO JIOHOpPA Ta PEIHITIEHTOM
MOBUHHI B1IOYBAaTUCS IiJl KOHTPOJIEM KOMIIETEHTHHX OpTaHIB JEpKaBU 3 METOIO
YCYHEHHS MOXUIMBUX pu3ukiB [12]. [ns BmpoBapkeHHS YHI(DIKOBAHUX TPaBUII
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1TaMAChKUNA O10€TUYHUNM KOMITET IMPOMOHYE Ha 3aKOHOJABUOMY PiBHI BU3HAUUTH
dbopmy HaJaHHS 3rOAM HA PO3KPUTTS aHOHIMHOCTI. KpuTHYHO BaXKIIMBO, 11100 00UIBI
CTOpOHM OyJ MOiH(OPMOBaHI 3 MPUBOJY TOTO, IO 1ACHTU(IKALIS CTOPIH — 1€ HE
rapaHTOBaHE IPaBO, a JIUIIE MOXJIUBICTh, KA € €TUYHO BHUIPABIAHOIO 32 MEBHUX
YMOB.

Bapto 3a3HaumTH, 1m0 Yy BIAMNOBIAHOCTI 1O YHHHOTO YKPaiHCHKOTO
3aKOHO/JABCTBA MPO 3aXHCT MEPCOHAIBHUX JaHUX, 0co0a Mae MpaBO CAMOCTIHHO
po3mnopsypkaTucs  iHpopmariero, sika € TepCOHAIbHUMH JaHUMHU. BojHouac,
3aKpIIUICHUH Yy HAIIOHATHHOMY TPaHCIUIAHTAI[IHHOMY 3aKOHOJABCTBI TMPUHITHIT
a0COJIFOTHOT AHOHIMHOCTI CBIIYUTH TMPO BUICYTHICTH IIPAaBOBOIO MeEXaHI3MY
peaizaliii rmpaBa Ha MPaBOMIPHY JIEAHOHIMI3aIlil0 JIOHOpa Ta peuumieHTa. B ymoBax
CHOTOJICHHS, KOJHM AaHOHIMHICTh JOHOpa HE € aOCONIOTHOIO IIHHICTIO, MO>KHA
CTBEP/KYyBaTH, IO IMIIEpAaTUBHA HOpMa I0J0 30€pEeKEHHs] aHOHIMHOCTI BCyleped
BOJTI 3aI[IKaBJICHUX CTOPIH € JCII0 MATEPHATICTCHKUM IT1IX0JIOM.

VY upomMy nuTaHHI BAAIMM € JOCBiA BenmukoOpuTanii, mo3ask 3akpiljieHa y
3aKOH1 aHOHIMHICTb y cdepl TpaHCIUIAHTAIITHUX BITHOCHH € YMOBHOIO, TOOTO MOXKeE
OyTH «CKacoBaHa» 3a B3a€EMHOIO 3rOJIOI0 SK JOHOpA, TaK 1 PEHUIIIEHTa MicIs
omepanii. HemogaBHi KOMIUIEKCHI JOCTIPKEHHS OO0 BIJIMOBH BiJI CYBOPOIi
AHOHIMHOCTI Ha TMPUKJIAJ 3aKOHO/aBcTBa BenukoOpuTaHii BKa3ylTh, 1110 MPUHIIUIL
YMOBHOI aHOHIMHOCTI € JTOBOJII THYYKHM Ta HaOUIbII MPUMHITHUM JIJIsi JOHOPIB Ta
PELUIIIEHTIB y cydacHUX peanisx [13].

HaBenene crmoHykae 10 BHCHOBKY TIIPO MOMKIIMBICTh  YAOCKOHAJICHHS
HaIlIOHAJILBHOTO  TPAHCIUIAHTAIlIMHOTO  3aKOHOJABCTBA IIUISIXOM  BIAMOBHU  Bij
MaTEPHAIICTCHKOTO MiIX0Ay a0COMIOTHOI aHOHIMHOCTI Ta 3a0€3MedYeHHs] IPABOBOTO
MEXaHI3My peantizaiii mpaBa Ha PO3KPUTTS BIJIOMOCTEH Mpo 0co0y JoHOpa Ta
PEIUIIIEHTA, 32 YMOBH HAsIBHOCTI BOJICBUSIBJICHHS Ha 116 000X CTOPIH.
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3aBijiyBad Kadeapu

roCIoAapChKO-TIPABOBUX JUCHUIUIIH [HCTUTYTY TpaBa,
JOKTOP IOPUANYHUX HayK, Tpodecop

(/Tvsiscoruti Oepoicasnutl yrnisepcumem

SHYMPIWHIX Cnpas)

OCOBJIMBOCTI ITPOBA/I’KEHHA HOTAPIAJIBHOTI'O ITPOLHECY OO0
OPOPMUVIEHHA CITAAKOBUX ITPAB I'POMAJISIH HOTAPIYCAMMU B
YMOBAX BOEHHOI'O CTAHY B YKPAIHI

Biitha B VkpaiHi BIUIMHYJIa Ha BC€ CYCHUIBCTBO, SIKE 3TYpPTYBaJIOCS IS
60pOTHOU 3 BOPOTOM.

Mae pamito O. KyxapeB, cTBepIKylouH, 110 BiifHA Ta TUMYacoBa OKYIAIlis
OKpEeMHUX TEepUTOpIA YKpaiHu BOPOrOM CYTTEBO BIUIMBAIOTH Ha 31HCHEHHS OcOoOaMu
CBOIX mpaB y cdepi craakyBaHus [1].

[Ilo6 He JOMYyCTUTH HECAHKI[IOHOBAHMX i 3 1H(OpMaIlieo peecTpiB 3 OOKY
KpaiHu-arpecopa Ta OB’ S3aHuX 3 HEelo 0ci10, poboTa OUIBIIOCTI JEPKaBHUX PEECTPIB
Oyna 3ynuHeHa, onHak CrajKoBUN peecTp MPOAOBKYBaB (DYHKIIIOHYBaTH, X04a HE
3aBK/IM T HE BCIOJIH.

28 motoro 2022 poky Oymna npuitHsaTa noctaHoBa Kabinety MinictpiB Ykpainu
3a Ne 164 «Jlesiki muTaHHA HOTapiaTy B yMOBaX BOEHHOTO CTaHy» [2], sika B TIEBHIM
MIpi peryJitoBaia IisIbHOCTI HOTapiallbHUX OPTaHiB JICPKABU.

Mu noromxyemMocs 3 HayKOBIISIMH, 1[0 y BHUIIEBKa3aHii moctaHoBl KaOMiny He
OyJ10 BCTAaHOBJICHO OKPEMHUX TMPaBUJI 11070 0OPMIICHHS CIIaIKOBHUX MTPaB TPOMAJISH.

Opnnak Bxe 06 Oepesnst 2022 p., IlocranoBoro Kabinery MinicTpiB Ykpaiau
«/lesaxi muTaHHS AEpKABHOI peecTparlii Ta (PYHKI[IOHYBaHHS €JUHUX Ta JEP>KaBHHUX
peecTpiB, AepKaTeieM AKUX € MiHICTEpCTBO IOCTHINIT, B yMOBaX BOEHHOTO CTaHy» [3]
OyJl0 3ampoBa/PKEHO 3MIHM JIO BHIIEBKa3aHoi moctaHoBu Kabinery MinicTpiB
VYkpaiau Bix 28 mrotoro 2022 p. Ne 164, ski, cepell 1HIIOT0, CTOCYBAJIACS MUTaHb
o(OpMIIEHHS CMIAJKOBUX TIPAB TPOMAJISIH.
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30KkpemMa, JOMOBHEHO NonepeaHto noctaHoBy Kabinery MinicTpiB Ykpainu Bin
28 motoro 2022 p. HOBUM ITyHKTOM TPETIM Ta YCTAHOBJICHO, 10 Ha Yac Jiii BOEHHOTO
CTaHy Mepedir CTPOKY JUIS MPUUHATTS CHIAAIIUHK 3yIHHSIEThCS [3].

Mu norojpKyeMocst 3 HayKOBIISIMU, OCKIJIBKH BUIIIEBKa3aHa rocTaHoBa KaGiHery
MinictpiB Ykpainu Oyna npuitHsaTa numie 6 6epe3ns 2022 poky, TOMY BUHUKAIOTh
NUTAHHS IOJI0 3aCTOCYBaHHSA CTPOKY Ha NpUUHATTS conagmuau. Ha nymky
O. KyxapeBa, BOHO 3aCTOCOBYEThCS JHMINE 1O CHAIUIMHU, sika Biakpuiacsa 3 06
oepe3ns 2022 poky, a y IepioJ 3 MOYaTKy BIMNCHKOBOI arpecii Ta A0 HaOpaHHS
YUHHOCTI aHaJi30BaHOi HOPMHU 3aCTOCOBYIOTHCSI CTPOKH ISl PUMHATTS CHAIIIMHU
Ta BIJIMOBH BiJl 11 IpuitHATTSA, nmependaueHi y LK Ykpainu [1].

Bapro 3ayBaxxutu, mo Hakazom MinictepcTBa toctuilii Ykpainu Big 11 Oepesns
2022 p. Ne 1118/5 «IIpo 3arBepmxkeHHs 3MiH 10 ACSIKUX HOPMATHBHO-ITPABOBUX
akTiB 'y cdepl HoTapiaty» [4] 3aTBEpIKEHO ICTOTHI 3MIHH MIOJI0 TMOPSIKY
o(OpMJICHHSI CIMAJKOBUX TMpaB TPOMAAsSH Ta BHUAA4Yl CBIAOLUTB MPO MPaBO Ha
CHaJIMHy. Y TOMY YHCII 3MIHEHO Ta JOMOBHEHO HOpMHU [lopsiaky BUMHEHHS
HOTapiaJlbHUX [Id HOTapiycaMu YKpaiHU 100 BYUHEHHS OKPEMHX BHU/IIB
HOTaplaJbHUX I B yMOBaX BOEHHOTO CTaHy. 30KpeMa, BCTAHOBJICHO, 1[0 B yMOBaX
BOEHHOTO a00 HAI3BUYAWHOTO CTaHY:

1. cmagkoBa crmpaBa 3aBOJAMTHCS 3a 3BEPHEHHSM 3asBHUKA Oyb-SKUM
HOTapiycoM YKpaiHu, HEe3aJeKHO BIJl MICIISI BIIKPUTTS CHAIIIUHU;

2. 3a BiACYTHOCTI Jnoctynmy 10 CHaakoBOrO pEeCTpy HOTapiyC 3aBOAUTH
CHaJKOBY cHpaBy O€3 BHUKOPUCTAaHHS IIbOTO PEECTPY Ta TMEpeBips€ HASIBHICTh
3aBEACHOI CIAaJKOBOi CIPaBH, CMAJKOBOTO JOTOBOPY, 3aIOBITY MPOTATOM I’ SITH
poOOYMX JHIB 3 IHA BIIHOBJICHHS TaKOTO JTOCTYITY.

VY Bunmaaxy, SKIIO 3a pe3yibTaTaMu IMepeBipku BimoMocTedl CraakoBOro
PEECTPY BCTAHOBJICHO HASIBHICTH pPaHillle 3aBEJCHOI CMaJKOBOi ClpaBH, ska Oyria
3aBejieHa 0e3 BukopucTanHs CrajikoBoro peectpy, TO CHaJKoBa CIIpaBa MepeaacThCs
710 HOTapiyca, sSIKUM paHillie 3aBEJICHO CMaJKOBY CIPaBy, B MOPSAIKY, epeadadyeHOMY
mianyHkToM 2.7 myHkty 2 tinaBu 10 posauty apyroro Ilopsiagky BUMHEHHS
HOTaplabHUX il HOTapiycamMu YKpaiHu. SKmio mijg 9ac mepeBIpKA HOTapiycoM
HasIBHICTh TAKO1 CIIpaBU HE BCTAHOBJICHO, TOJII BiH 31MCHIOE PEECTPAIIIIO CITAJIKOBO1
crpaBu B CiaIkOBOMY PEECTPI.

3aBesieHa HOTaplyCoOM CIIaJKOBa CIIpaBa MiaJsArae 0OOB’SI3KOBIM peecTparnii y
KHU31 OOJIKY 1 peecTparlii cCajkoBuX crpaB, AJaBiTHIH KHU31 OOJIKY CITaJKOBUX
cipaB Ta y CrmaIkoBOMy peecTpi.

VY nopmaruBHomy akTi ([lopsimky BUMHEHHS HOTapiaJIbHMX diil HOTaplycamu
VYkpaiHn) TakoX HaroJIOIMIEHO Mpo 3a00pOHY BHUJAYl CBIJONTBA MPO MPABO Ha
CHaJIINHY y CIAJKOBIi crpaBi, 3aBefeHIi 0e3 BukopucTtanHs CraakoBOroO peecTpy,
1o ii peectpaiii y CmankoBomy peectpi [5, ¢. 630].
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3ayBaxxyemo, 1o IlocranoBoto Kabinery MinicTpiB YKkpainu Bij 24 yepBHs
2022 p. Ne 719 «IIpo BHeceHHst 3MiH 10 Aeskux mnoctaHoB KaOinery MiHicTpiB
YkpaiHu 070 HOTapiaTy Ta JAep KaBHOI peecTpailii B yMOBaxX BOEHHOTO cTaHy» [6]
OyJl0 TakoX BHECEHO 3Hauylll 3MIHM WI0JI0 MPaBUJl CHAJAKYBaHHS ILISIXOM
penaryBanHs nyHKTY 3 noctaHoBu KaOinety MinicTpiB Ykpainu 3a Ne 164 «/lesxi
IMTAaHHS HOTapiaTy B yMOBax BOEHHOTO cTaHy» Bia 28 moToro 2022 p. (y penakmii
[ToctanoBu Kabinery MinictpiB Ykpainu Big 06 Oepe3ns 2022 p. Ne 209 «Jlesiki
NUTaHHS JEp’KaBHOI peecTpallii Ta (GYHKIIIOHYBAHHS €IMHUX Ta JEPKABHUX PEECTPIB,
JepIKareneM SKuX € MiHiCTepCTBO FOCTHIIIT, B yMOBaX BOEHHOTO CTaHY»).

BignoBigHo m0 1ux 3MiH, mepedir CTPOKY MJIg NPUUHATTSA CHAAUIMHA a0o
BIJIMOBH BiJI 11 IPUUHSTTS 3yNMHUHAETHCS HA Yac J1i BOEHHOTO CTaHy, ajie He OIbIIe
HIK Ha YOTHUPU MicsIi. A CBIIONTBO NpO TMpaBO Ha CHAIIIMHY BUIAETHCA
CTAIKOEMIISIM TIICIIS 3aKIHYCHHS CTPOKY IS IPUHHATTS criaauuau [6].

Bapro mpuragartu, mo cnaAiinHa BiJKPUBAETHCA BHACIIZIOK CMEPTI ocoOu abo
OTOJIOLIEHHS i1 TOMEPJIOKO.

3rizHo 3 BuMoramu ctatti 1221 K Ykpainu, miciieM BIIKpUTTS CHAAIIMHH €
OCTaHHE MICI¢ MPOKUBAHHS CMAIKOJABIS. Y BHIIAQJIKY, SIKIIO MICIE MPOKUBAHHS
CHAJKOJABIl HEBIJIOME, MICIEM BIAKPUTTS CHAAIIMHU € MICIIE3HAXOKECHHS
HEPYXOMOro MaiiHa ab0 OCHOBHOiI HOro 4YacTHHM, a 3a BIJICYTHOCTI HEPYXOMOTO
MaiiHa — MICII€3HaXO/KEHHSI OCHOBHO1 YaCTUHU PYXOMOTr0 MaiHa. Y 4YacTHHI TPETii
BUIIEBKA3aHOI CTaTTI 3aKOHOJABEIlb BKa3ye, M0 B OCOOJMBUX BHUIAJKAX MICIE
BIJKPHUTTS CIIAIIMHNA BCTAHOBIIIOETHCS 3aKOHOM [7].

V maHOMy BHIAAKy CIiJ BUKOpUCTOBYBaTH HOopMu ctaTTi 11! 3akony Ykpainu
«IIpo 3abe3mneueHHs mpaB 1 CBOOOJ T'POMAJSH Ta MPABOBHUM PEKUM HA TUMYACOBO
OKymoBaHii Teputopil Ykpainu» [8], sika 3a3Hama mMEeBHUX 3MiH (JOTIOBHEHb)
BiamoBigHO 10 3akoHy Ykpainu «IIpo BHeceHHs 3miH 110 3akoHy Ykpainu «IIpo
3a0e3nedyeHHs] TpaB 1 CBOOOJ TPOMAAsSH Ta TPABOBUH PEXKUM Ha TUMYACOBO
OKyMoOBaHiil TepuTopii Ykpainu» y 3B’S3Ky 3 BIHCBKOBOIO arpecieto Pociiicbkoi
Oenepanii npotu Ykpainu [9]. 3okpema, BCTaHOBJIEHO, IO B yMOBaX BOEHHOTO
ctany pimenasm Kabinery MiHicTpiB YKpaiHU MOJOKEHHS II€T CTATTI MOXYTh OyTH
MOIIKUPEH1 HA TAMYACOBO OKYTOBaH1 TEPUTOPII.

To6T0, AKIO0 OCTAaHHIM MICIIEM MPOKUBAHHS TaKOTO CITaJIKOJIABII € THMYACOBO
OKYyTIOBaHa TEPUTOPIs, MICIIEM BIAKPHUTTS CHAAIIUHUA € MICII€ TIOJJaHHS TIEPINOT 3asBH,
0 CBIAYUTH TPO BOJICBUSBICHHS IOJ0 CIAIKOBOTO MaifHa, CITaJIKOEMIIIB,
BUKOHABI[IB 3aroBITYy, 0Ci0, 3alHTEPECOBAHMX B OXOPOHI CIIAJKOBOIO MaifHa, abo
BUMOTH KPEAUTOPIB. Y BHUMAJKY, SAKIIO MICIe MPOKUBAHHS CIIaJIKOJIABIISI HEBIJIOME, a
HEPYXOME MailHO a00 OCHOBHA MOro YacTWHA, Yy pa3l BIJCYTHOCTI HEPYXOMOTO
MaliHa — OCHOBHAa YaCTMHA pPyXOMOTO MalHa 3HaXOAUThCS HA TEPUTODII,
nepeadaveHii YaCTUHOIO TMEPINOIO i€l CTaTT, MICIIEM BIIKPUTTS CHAAIIUHUA € MICIIE
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MIOJIaHHS TIEPILOT 3asBU, 110 CBIIYUTH MPO BOJEBUSABICHHS IIOJ0 CIAIKOBOTO MaiiHa,
CIaJKOEMIIIB, BUKOHABIIIB 3aMoOBITYy, 0C10, 3alHTEPECOBAHUX B OXOPOHI CHaJIKOBOIO
MaiiHa, a00 BUMOTH KpeauTopis [8].

Ha namy nymKky y AesikMX CIaJKOEMIIB BUHUKHYTH MpOOJieMH TOB’si3aHl 31
BCTAHOBJICHHS (DaKTy CMEPTI OCi0, SIK1 Mporajiyu 0€3BICTI HA OKYIIOBAaHUX TEPUTOPISX.

[Ipu 3BepHEHHI CHAAKOEMIIS y 3B’SI3KY 3 BIAKPUTTIM CHAIIIMHHU, KEPYIOUUCH
HOopMaMmu MyHKTY 1.2 rnmaBu 10 po3ainy apyroro Ilopsiaky BUMHEHHS HOTapiaJlbHUX
T, HOTaplyC 3’SICOBY€E BIJOMOCTI CTOCOBHO (PakTy CMepTi CHAJKOJaBIsA, Yacy 1
MICIISI BIAKPUTTS CIHAIIIMHU, KOJa CIAJKOEMIIIB, HAsSBHOCTI 3aIlOBITY, HasBHOCTI
CHAJKOBOTO MaifHa, MOro CKjIaay Ta MICHE3HAXOKEHHS, HEOOXIAHICTh BXKUTTA
3aXO0/1B II0JI0 OXOPOHH CIIaJIKOBOTO MaifHa.

CrnankyBanHsi B YKpaiHl 3[1ACHIOETbCS 32 3aKOHOM JIMIIE TOJI, KOJIH
CHaJKOJaBEIb HE CKJIAB 3aIlOBIT a00 KOJIM HOTO 3amOBIT € IPUIAUYHO HE JIMCHHUM.
Tinbku y pas3i BiICYTHOCTI 3aMOBITY, BUBHAHHS MOT0 HEAIMCHUM abo y pa3i BiIMOBU
BiJl CHAJIIMHU CHAJKOEMIISI 3a 3aloBITOM NPaBO Ha CHAJKyBaHHS OJEPKYIOTh
CHAJKOEMII 32 3aKOHOM.

OckUIbKM BHJIaya CBIJOLTBA NPO MPAaBO HA CHAANIMHY CIAJKOEMIISIM, SKi
OPUNHSUIM CIIAJIIMHY, HISIKUM CTpOKOM He oOmexena [10, c. 548], mpomonyemo
CHAJKOEMIIM TTOMEPIIUX M1 Yac BIWHHU TPOMASH MOJATH X04a O MUCHMOBY 3asBY
710 HOTapiyca Mmpo MPUNHATTS CHIAIIMHH.
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TOTIEHT Kadeapu

[IUBUILHO-TIPABOBUX JUCHUIUIIH [HCTUTYTY mpaBa,
KaHIUJAT IOPUANYHUX HAYK, JOLEHT

(JIveiscoKutl Oepacasrutl yHigepcumem
BHYMPIUWHIX Cnpas)

AJIBTEPHATHUBHI CIIOCOBHU BUPIIIIEHHA CITIOPIB SIK 3ACOBH
3AXHUCTY ITPABA

Konctutymis  Vkpainu rapaHTye KOXHOMY TMpaBo  OyAb-sIKUMH — HE
3a00pOHEHUMH 3aKOHOM 3acO00aMM 3aXHUIATH CBOI MpaBa 1 CBOOOU BiJl IOPYIICHD 1
npoturipaBHux nocsradb [1]. [Ipu oMy ocoba Moke BUKOPHCTATH FOPUCAMKITIAHI
dbopMu 3axucTy TpaBa ab0 3BEPHYTHUCS JI0 aJbTEPHATUBHUX CIOCOOIB BUPIIIECHHS
crniopiB (nani — ABC).

B Vxkpaini dopmu ABC icHyroTh y pi3HUX BapiaHTax. MokHa BUIITUTH TaKi:
MpoIeNypy Memialii, TpPeTeHChKUil CyJ, KOMEpUiMHWA apOiTpaX, NPUMHpPHI
MPOIIeTypH, KOMICIT TIO TPYAOBHX CIIOpPAX, OCEPETHUIITBO, MPETCH3IWHUN TOPSIIOK,
JIOCYZIOBE BpETYIOBaHHsS criopiB. OMHAK TUIBKU TPETEUCHKUN CyJ, KOMEPIHHHIMA
apOiTpax, Meniamis B YKpaiHi MalOTh peTeIbHY MPABOBY PETiIaMEHTAIIIIO.

MosxuBicTh BuKOpucTanHs croco0iB ABC y cmiBBiIHOIIEHH] 3 Jep:KaBHUM
CYyIOYMHCTBOM Ta IHIIMMH FOPUCIAUKIIHHUMU (popmMamu, TOOTO TOPSIOK
3actocyBanHg ABC moxe OyTH pi3HUM: 1n03AcCy008UM, 00CYO08UM MA NPUCYOOBUM.
JlocynoBuii mopsioK MposiBIsieThess B 3actocyBaHHi ABC sk moTpuMaHHS


https://zakon.rada.gov.ua/laws/show/719-2022-%D0%BF#Text
http://zakon3.rada.gov.ua/laws/show/435-15

54

00O0B’SI3KOBOT YMOBM Il 3BEPHEHHS 10 JEPXKABHUX IOPUCAUKILIMHUX OpraHiB,
Hanpukiana, ct. 16 HIIK [2] mepenbavae, 1m0 CTOPOHU BKUBAIOTH 3aXOMAIB IS
JIOCYZIOBOTO BPETYJIIOBAHHS CIIOPY 3a JOMOBJICHICTIO MiX cO0010 ab0o y BUMNAAKax,
KOJIM TakKl 3aXxoau € OOOB’SI3KOBUMM 3TIITHO 13 3aKOHOM, a00 0O0OB’SI3KOBE
3aCTOCYBaHHS MPOIEAYPH Meiallii mepe]l 3BepHEHHSIM JI0 CYly 33 KOPJAOHOM.

[IpucynoBuii mopsI0K 3aCTOCOBYIOTh IICJISI 3BEPHEHHS JI0 IEP>KABHOTO CyAy Ta
NOPYIICHHS MPOBA/HKEHHSI MO CIpaBi, aje 1O YXBAJICHHS pILICHHS, HaNpUKIa,
BpETyJIIOBaHHS CIIOPY 3a Y4acTio Cyaji, sike mepeadoadeHe crartsamu 201-205 HIIK,
ab0 MOXXHa 3raJlaTi MPUCYIOBY MeE[lallilo, sKa 3alpoBa/KeHa B 0araThbox KpaiHax
€sponu [3]. Kom6GinoBaHi criocoou ABC — 11e mo3acy/ioBi criocoOu BperytOBaHHS
Cropy.

[lepeBaramu ABC € 100OpOBUIBHICTh 3aCTOCYBaHHS, MOXIIMBICTH BUOOpY
HEUTpaJIbHUX OCIO IS y4acTli y BpPEryJIIOBaHHI CHOPY, THYYKICTb, BIJICYTHICTb
KOPCTKUX IPOIECYyaTbHUX MPAaBUJI, IIBUIKICTh, EKOHOMIYHICTh, KOH(DIACHIIIHHICTD 1
1H.

ABC 3aranom knacugikyroTh B 3aJ€KHOCTI Bl HACTYITHUX (PaKTOPIB:

a) cnenudiyHUX OCOOIMBOCTEH ydacTi B HHMX TPeThOi ocoOu (mocepenHuka,
HAmpUKJIad): Ha MPOLEAypH, M0 3yMOBIIOIOTh (aKTUYHY HEOOXITHICTh
3a0e3nedeHHs 1HTepeciB 0ci0, 110 3aiiMaroTh MPOTHIIEKHI MO3UIlli (TIeperoBopu) i
IHII TPONEAYpPH aTbTEPHATUBHOTO BUPIIICHHS CIOpPIB. Y TEpPIIOMY BHITQJIKY
MOCEPETHUK 3/1MCHIOE /i1, X04a 1 B IHTepecax CBOTO JOBIpUTES, alie Kl MalOTh Ha
METI TPUMUPEHHSI CTOPIH 1 B I[bOMY IIJIaH1 B3aEMOTIPUNHSATHI,

0) CTymeHs IMIIEpaTUBHOCTI YXBaJIEHOTO PIIIEHHS: HA 000B’S3KOBI (apOiTpaxk) i
HE00O0B SI3KO0BI (TIEpEeroBOpU, MEiaIlis);

B) XapakTepy 3M1MCHIOBAHOI MPOIENypH: Ha 3MarajibHi (apOiTpaxk — pIIlIeHHS
YXBAIIOETHCSI TPETHOIO 0COO0I0, 1 BUKOHAHHS TAKOTO PIIICHHS 3a0e3MeueHo Yepes
IPUMYCOBY CHIIy Jep)KaBH) 1 KOHCEHCyalibHI (Memiaiisi) — JJs TPOBEIACHHS
KOHCEHCYJIbHHX MPOLIEYP 1 IPUHHATTS PIIICHHS BAXJIMBA 3rojia 000X CTOPIH;

r) OOOB’SI3KOBICTh IX 3aCTOCYBaHHS: Ha JOOPOBUIBHI Ta MPUMYCOBI (B
OCTaHHBOMY BUIIAJIKy BUKOpUCTaHHS croco0iB ABC 3miiCHIOETBCS B CUITy 3aKOHY
a00 BKa31BKU CyAy YH 1HIIIOTO OpraHy);

1) 32 CKJIaJIHICTIO: Ha TIPOCTI (KOJIM BUKOPUCTOBYETHCS TITLKH OJHA TPOIIEIypa
ATHTEPHATUBHOTO BUPIIICHHS CIOPIB) 1 KOMOIHOBaHI (KOJIM TTOETHYIOTHCS €IEMEHTU
JBOX 200 OLTBIIE BIAMOBIIHUX MPOIIEAYD);

€) 3a cdepor MPaBOBOTO PEryIIOBaHHS: npusamui i nyoniyni. llpuBatHi
cnocoou ABC Biapi3HSIOTBCS OUIBLIIMM CTYNEHEM JUCIO3UTHBHOCTI, MEHILIUM
dopManizMOM Ta MiHIMaJbHUM BTpydaHHAM 3 Ooky nepxkasu. Illomo myOmigHmMX
crioco0iB ABC, TO BOHHM XapakTepHU3yIOThCS MEHIIUM CTYIEHEM MpOIeCyaTbHOI
THYYKOCTI ¥ OLIIBII YITKUM 3aKOHOJIaBUMM perymtoBanHsM [3]. [lyGmiuni npouenypu
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3a3BUYail 3aCTOCOBYIOTHCS B CyJlax JO MOYATKy CYJOBOTO PO3risiay. Jlo mpuBaTHUX
BIJIHOCATh TIEPErOBOPU, IOCEPETHUILITBO M apOiTpaxk, 10 MyOJIYHMX HaJIeXKaTh
J0CYyZI0Ba Hapajia, 10CyA0BE MOCEPEAHUIITBO, CITPOILIEHUMN CyI IPUCSKHUX Ta 1H.

VY naykoBux mxepenax ABC [0Bojii 4acTo Ha3MBalOTh CaMOPETYJIbOBAHUMHU
IHCTUTYTaMH T'POMAJSHCHKOTO CYyCHiIbCTBA. SIK 3a3HauvaeTbcsl B 3apyOiKHIN
JiTEepaTypl, CaMOpETryJIOBaHHS Yy JIaHOMY BHUIAJKy XapaKTepU3Y€ETbCSd TaKUMU
OCHOBHHMMH (akTopamu, siki npuramanti ABC:

1) npuBaTHHIA (HeIEpKABHHI) XapaKTep;

2) noroBipHU# XapakTep rnpaBoBigHOCHH Yy cheplt ABC (3acTocyBaHHS Ha OCHOBI
JTOOPOBUIBHOTO CHIJILHOTO BUOOPY);

3) camocTiiiHe, 3a 3araJbHUM TpPaBUIOM, OOpaHHA 0ci0, fKI CHPHUSIIOTH
BUPIIIECHHIO CIOPY (TPETEUChKUX CYIAIB, apOITpiB, MOCEPEIHUKIB, MEIIaTOpIB Ta
1H.);

4) wMaibbke HeoOMEXKeHa TpOolEeaypHa JAUCHO3UTUBHICTD — CTOPOHH €
«rocrmoiapsiMuy» Iporecy (caMoCTiiHe BU3HAYEHHSI CTOPOHAMU MPOIETYPHUX TPaBHUII
obpanoro crocody ABC B pamkax 3aradbHuX 1 cremianbHux npuHIimnie ABC,
IMIIEpaTUBIB, BCTAHOBJICHUX 3aKOHOJJaBCTBOM  Ta  3arajibHOJI03BOJICHOI
CIIPSIMOBAHOCTI peryJiroBaHHs BiHOCHH y chepi ABC);

5) aktu 3acrocyBaHHsi crioco0iB ABC (pimieHHs, yrojga Mmpo BpETryJIIOBaHHS
CIIOpY 1 T. J.) MOUIUPIOIOTH CBOIO Jit0 (TOOTO OOOB’S3KOB1) TIJILKM HAa CTOPOHH, 3a
BUHSTKOM BUIAJKIB, BCTAHOBJICHUX 3aKOHOM.

3actocyBanusa MetoaiB ABC edekTuBHE B HACTYITHUX BUMAIKAX:

1) mixg 3arpo30i0 pPoO3ipBaHHS 3HAXOAATHCS JIJOBI BIJIHOCUHHM CTOPIH, IS
BCTAHOBJICHHSI 1 PO3BHUTKY AKUX Oynu mpoBeneHi Benuki BuTpatu; ABC B Takux
BUIIAJIKaX € HAWKpaIIUM, OCKUIBKM HOCHTH MEHII KOH(MPOHTAIIMHUI XapaKTep, HIXK
CYJIOBUI PO3TIISA, 1 TO3BOJISIE YHUKHYTH 3aTOCTPEHHS BiIHOCHUH;

2) HeoOXiHEe WIBMIKE 1 €KOHOMHE BUpIIICHHS crnopy; 3actocyBanHs ABC
3a3BUYail BUMArae MEHIINX BUTPAT 1 31ACHIOETHCS B KOPOTIIT TEPMIHHU;

3) CTOpOHM MPArHyTh 10 KOH(IICHIIIHHOCTI;

4) crip CTOCYEThCS HE CTUIBKH IpaBa, CKUTbKH TEXHIYHUX MMUTaHb; 3a KOPJOHOM
nepeBaXkHa OUTBIIICTh TAKUX CIOPIB MEPEAETHCS HA PO3TIIS BIAMOBITHUX (PaxiBIiB.

Boanouyac mMoxHa HaBecTH Oarato MpUYMH, SIKI 31€0UIBIIOTO MepedyBalOTh y
TJIONIMHI TICHXOJIOTIT Ta 17Ie0JIOTii, 0 HE JIO3BOJISIE CTOpOHAM CIopy abo B3arai
pO3MoYaT MEPEeroBopu, ab0 MINTH NUISIXOM TIEPETOBOPIB 10 B3AEMOMPUMHSITHOTO
BUpIIIEHHST criopy. TomMy 1 BUHUKJIA MOTpeda y TPETid CTOPOHI CIOpY, a poJib Ta
MMOBHOBAXEHHS I11€1 CTOPOHU BU3HAYAIOTHCS BXKE CAMUMU CTOPOHAMM.

ABC € mo3uTUBHUM SIBUIIEM, SKE JI03BOJISIE HE TIIBKA (HOPMATBHO BUPIIIUTH
CHip y CyJOBOMY OpraHi, aje 1 BperyjroBaTH KOH(MIIKT 3arajioM MiX CTOPOHaMH,
OLTBIII TOBHO 33JI0BOJIBHUTH iXHI MOTpeOu. KpiM Toro, He3Baxarouu Ha X PO3BUTOK
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SK albTEPHATHBH JCPKABHOMY CyAy, MiJ 9ac pO3TIISILY CHOPY CYIOM TEmep TaKOoX
4acTO BUKOPHUCTOBYIOThCS TexHoJorii ABC, 110 103BOJIsI€ 3p0OUTH CYIOBUNA PO3IIIS
outbi epextuBHUM. OJIHAK, HE3BAXKAIOUM HAa YBeCh MO3UTUB 3acTocyBanHs ABC, y
BITYM3HSHOMY IPABOBOMY TIOJI iCHYE€ BeJIMYE3HAa MpOrajiiHa y PETYIIOBaHHI Ta
IIPaBOBIM BHU3HAYEHOCT! 3aCTOCYBaHHS TaKHUX CIIOCOO0IB, 110 3HAYHO TaJIbMYE iXHIM
PO3BHUTOK 1 MOMYJISIPU3ALIIIO.

ABC, npencrapisitoud y CBOEMY PI3HOMAaHITTI LTy CUCTEMY MPUHOMIB, 3aCO0IB,
METOJIIB TIPUBATHOTO BPETYJIIOBAHHS BITHOCHH MiX CTOpPOHAMH, IMOBHUHHI CIIY)KHTH
UTSIM  TIPaBOCYAsA, 3a0C3MEYCHHIO MPOIECyalbHUX TapaHTid 3axUCTy TpaB Ta
IHTEpEeCIB CTOPIH 1 MIJABUIIECHHIO €(EKTUBHOCTI BUPIIICHHS CKJIAJHHX IPABOBUX
CUTyallii B cCyai. AKTyaJbHAM 3aBJaHHSM CYYacHOI CHCTEMH TIPaBOCYIIS €
ehekTUBHE 1 IIBUAKE BHUpIIIeHHS KOHGIIKTIB. PO3BUTOK 1 3acTOCyBaHHS
PI3HOMAHITHUX aJIbTEPHATUBHUX CIIOCOOIB ypETYyJIOBaHHS CIOPIB CHPUSITHME
BUPIIICHHIO 1[bOTO 3aB/IaHHS.

[IpaBo Ha crnpaBemsuBUiA CyJ € OAHUM 13 OCHOBHHUX IpaB JE€MOKPATHYHOTO
cycniuibeTBa. OJIHAK 1€ MPABO HE MOYKE PO3IIISIIATUCS SIK TAPAHTIS IEP>KaBHUM Cy/1aM
BUKJIFOYHOI FOPUCIUKINI Ha BHUPIIMIEHHS CHOpIB. AJKE pe3yiabTaTOM TOMAl CTae
NEPEeBaHTAKEHICTh CY/IB, 30UIbIIEHHS Yacy Ha BHPIIIEHHS CIOPIB Ta HaJMIpHI
cynoBi BuTpaTu. OJHaK 1€ He TPUMEHIIIYE POJIi Ta 3HAUUMOCTI npaBocyaas. Tomy y
IPOMAJITHCHKOMY CYCHUIBCTBI CIiJI 3BEPHYTH yBary Ha BHUPIINICHHS CIOPIB Ha
HAWHUKYOMY IHCTUTYI[IHHOMY DPIBHI — Ha aJlbTEpPHATHUBHE BUPIMICHHS CIIOPIB, IO
3a0e3reuyBaTiMe  IIBUAKEC  3HAXO/UKEHHS  TaKoro  pillleHHs, ske  Oyne
B3a€EMOIIPUHHATHE 000Ma CTOPOHAMH.
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COLIAJIBHE HIAITPUEMHUITBO AK IHCTUTYT
ITPUBATHOIIPABOBHUX BIJIHOCHUH

JlronuHAa BiJ caMOTO CTBOPEHHs Oyina 00’€KTOM HACHIIbCTBA 1 KUBE B yMOBAax
HACWJIbCTBA. 30pOMHI KOH(IIIKTH MOXYTh MaTh (POpMY MOBCTAaHHSA, TPOMAISHCHKOI
BIlfHM, XOJIOJHOI BIifHM, BHYTPIIIHIX 3aBOPYIIECHb TOIIO. BiIBIIICTH KpaiH CBITY Tak
YU 1HAKIIIE CTUKAIKMCS 3 TIE YM 1HIIOK (POpMOI0 30pOHHOI0 KOH(IIIKTY, 3aJIEKHO
BiJl 0OcTaBuH. 30pOitHI KOH(IIIKTH B OUIBIIOCTI BUIAJIKiB BIOYBaIOTHCS BHACIIJIOK
KUIBKOX MOKa3HHUKIB, TAKUX SIK O1JIHICTh, COIliajlbHA HEPIBHICTh, MIOTAHE YIIPaBJIIHHS,
HECTaOUIbHICTh Jep)KaBU 3 ii JKaXJMBHMH HACIiJKaMHU I BCi€l CUCTEMH Hallii, a
TaKOX JJ1s1 Hapony [1].

B 11boMy KOHTEKCT1 HalTipIIuM piBHEM KOH(IIIKTY € BiifHa, 1110 CTA€ CEPMO3HOIO
3arpo3010 TJI00abHOMY MHUPY Ta Oe3Melli, OCKUIbKH CTaHOBUTH HANOUIbIINNA BHECOK
y TYMaHiTapHi KpU3W Yy BUIJISA1 30UIBIIEHHS JIOACBKUX J>KEPTB, BHYTPIIIHBO
nepeMilieHnx oci0d, O1KEHINB, BIJICYTHOCTI MPOJOBOJIbYOI OE3MEKH Ta MOIIUPEHHS
PI3HHX 3aXBOPIOBAHb.

Biitna ex3ecTeHIliiHO 3anepedye peaqbHy MOXKIMBICTh BUIBHOI peaizailii mpasa
Ha JKUTTS 1 3arajloM B Cy4aCHOMY CYCIJIbCTBI € OJTHUM 3 HAWKaXJIUBIIINX CUTYaIlii,
0 MOXE CTaTHCS B icTOpii JrofcTBa. [{uBiIi30BaH1 HAPOIU B Cy4acHIN peaibHOCTI
HaMaraJimcsi po3poOUTH HU3KY MIKHAPOJHHMX T'YMaHITAPHUX HOPM, IO CTOCYHOTHCS
IpaBUJI Ta METOJIB BEACHHS BICHKOBHUX i Ta 3aXUCTy ITUBUIBHOTO HACEJICHHS I
yac BIMHU. YKOpIHEHHUH Yy 3BHUYA€BOMY TMpaBi, 4acTo AYXKE JaBHbLOMY, 3 KIHIIS
IEB SITHAAISITONO CTOJITTS BOHO CTajl0 OJHICK0 3 HAWOUIBII 1HTEHCHBHO
KoM(iKOBaHUX 00IacTeH MiXXHApOIHOTO TpaBa [2].

[IpaBoBe perymoBaHHs 3aco0iB Ta METOAIB BEACHHS BIMHM CHCTEMHO
BimOyBasiocs micis [{pyroi cBITOBOiI BiWiHU, IO CIIPUYMHIIIO MOSBY OKPEMOi Tairy3i
MDKHApOJIHOTO MpaBa — MDKHAPOIHOTO T'yMaHITapHOTro TipaBa. BoHo € crienudiuHo0
rajiy3310 MDDKHAPOJHOTO TpaBa, OCKUIBKH MOTO0 HOPMU AIIOTh y Tepioj; 30pOMHOTO
koH(pmikTy. Ha mouatox XXI cromiTTss MOXXHa TOBOPUTH TpO CHOPMOBAHICTH
OCHOBHOi CHCTEMHM MIDKHAPOJHOTO TyMaHITapHOro mpaBa. [pyma HoOpM, 110
chopmyBasiacs TiJ Ha3BOWO «mpaBo JKeHeBW» BU3HAYA€ TYMAaHHHM MIAX1A IIO0
3aXUCTy JIIOJAWHU TMiJA dYac BIMNCBKOBHX i, Yy TOMYy 4YHCIl KOMOATaHTIB,
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HEKOMOAaTaHTIB, BINCHKOBOIIOJIOHEHUX, KEPTB 30pOHHOI0 KOH(MIIKTY, B CBOIO YEpry
«mpaBo ["aarm» BCTAHOBIIIOE JIETITUMHICTh METOIB Ta 3aCO0IB BEJICHHS BIHCHKOBUX
TH.

[IpoTe BiiickkOBI Aii Ha TepuTopii YKpaiHu, IO CHOPUYUHEHI aHEKCIEI0
HEJPY)KHBOTO cycima 24 gmortoro 2022 poky BKa3ylTh Ha IOPUIAYHY
JEKJIApaTUBHICTh OaraThbOX HOPM II€l Tajy3l MIKHApPOJHOrO MpaBa, OUIbIIE TOTrO
JEMOHCTPYIOTh YacTO CJIaOKICTh, 3alOJITH30BAHICTh HHU3KM MIDKHAPOJIHHUX Ta
perioHanbHUX I1HCTUTYIIN Ta opraHizaiiii, 3okpema OOH, MKYX i naBite HATO.

ToMmy mepMaHeHTHY pojb MOBHHHO B3ATH, 1 CXBAJIBHO TE€, IO peaibHO Oepe,
IPOMAJISTHCBKE CYCIUJIBCTBO MEXKaX ITI€l JIOMOB1II 3YIMMMHUMOCS TUIBKA Ha OJHOMY 3
TaKUX AacCMeKTIB- coIllajdbHe TMIANPUEMHMIITBA, SK 1HCTUTYTY 3a0e3MeUYeHHS
€KOHOMIYHOT'O TIOTEHIliaTy Cy0’€KTIB MPUBATHOTO MpaBa Y BOEHHUN Ta TOCTBOEHHUMN
nepion.

CyyacHe TIpaBOBE pETYJNIOBaHHS BKa3ye Ha HEOOXITHICTh IMILIEMEHTAI]
MO3UTUBHUX CBITOBUX CTaHIAPTIB y cdepl 3a0e3reueHHs IpaB Ta CBOOO TPOMaJIsiH.
€BpoiHTerpaniiHuil Kypc YKpaiHu BU3HA4a€ CyOCTaHIINHY MOTpedy paguKalibHOTO
MJBUIIEHHS. PIBHS COIIAJLHOTO 3a0€3MeUYeHHs TPOMaJsiH, MOJAOJaHHS MpoOiieMu
3yOOXIHHS ~ HapoOjy, BIANOBIJHICT  €BPONEHCHKOMY  DIBHIO  JIOXOJIB  Ta
3a0e3nedeHocTi rpomMaasH. Pizka po30DKHICT MK JOXOJIaMU TPOMAJISTH 3yMOBIIIOE
HEOOXIJHICTh aKIIEHTYBAaTU YyBary Ha MIABUIICHHI PIBHSA JKUTTSA COIlaidbHO-
NOoTpeOyIOUHX TPyI CYCIIbCTBA.

[HO3eMHI HAYKOBII CHHUPAIOTHCS HA HACTYMHUN MOHATIMHO-KaTErOpiaibHUIMA
arnapat. ComiajibHe TiAITPUEMHULITBO BUSHAYAETHCS K CIIJIbHE CTBOPCHHS IIIHHOCTI B
COILIIATBHOMY Ta €KOJIOTTYHOMY acIieKTaX, OKpiM MpocTol MakcuMizarii mpuoyTky [3],
0 J03BOJIE BHUPIMIUTH JCSAKI KIIOUOBI IPoOJIeMH, cepel 1HIIOro, OiTHICTb,
0e3p0o0ITTs, TeHASPHY HEPIBHICTD, COIliajbHE BIAUYKEHHS Ta 3aXHUCT HABKOJIUIITHHOTO
cepenowuina [4].

[HCTUTYT coIliaTbHOTO MIANMPUEMHHUIITBA B YMOBaX MEPEXiIHUX EKOHOMIK Ta
TpaHCcHOPMAIITHIX MAHAEMIYHUX Ta BIHCHKOBUX KPHU3 Ma€ MOTEHIal BUKOHAHHS
coIiaabHOl (PYHKIIIT IeprkaBu, 3a0e3MeUeHHS COLaIbHUX TIPaB Ta CBOOO HACEIICHHS,
€KOHOMIYHOTO PO3BUTKY KpaiHM Ta BUKOHAHHS MIDKHAPOJHHMX TJIOOANBHUX IIUICH
CTaJIOTO PO3BUTKY

B nepion BiliHM 1€l 1HCTUTYT HaJIEHUH MOTEHIIAJIOM PO3BUTKY COLI1AJBbHO-
€KOHOMIYHOI PEaJbHOCTI 1 TPOSIBISETHCA y KPEATUBHOCTI  YKPATHCHKOTO
MEHEKMEHTY, 30KpeMa JJIsl MPUKIIal BKaKEeMO HAcTymHe: ¢epma 3 BUPOOHHUIITBA
aKBaKyJbTYpH (KpPEBETKA) Moyajia BUPOIILYBATH OBOYI JUIsl 3MIIIHEHHSI MPOJIOBOILYO]
Oesreky TpomMaau Ta apmii; KOMIMaHis 3 KOMEpIIMHOTO BHUPOOHUIITBA MeEOJIiB
chokycyBaiacsi Ha BHUPOOHHIITBI OJHOSPYCHUX Ta JBOSPYCHUX JIDKOK JJIs
TEpOOOpOHHU, apmii, TIEHTPIB i1 BHUMYIIEHUX TiepecenieHiiB; ¢adpuka 3
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BUPOOHHUIITBA CaZOBHX MEOJIB Temep IMocTayae OpPOHEXKHWIETH Ta MPOTUTAHKOBI
DKaky; BaroHOOY/IBHI 3aBOJIM BUTOTOBJISIIOTH 1XKaKiB 13 3ai3HUYHUX PEHOK;
HIANPUEMCTBO, IO CIEIiadi3yBajJiocs Ha BUTOTOBJICHHI (GopM Mg TPOTyapHOI
IUIMTKA Ta 1HIIUX BUPOOIB 13 MeTally, nepenpoduioBaio JiHII0 BUPOOHHUIITBA HA
MPOTUTAHKOBUX DKAKIB, IUIUT JJI1 OPOHEKWUJIETIB, TAKTUYHUX I1HCTPYMEHTIB IS
3HEIIKO/DKEHHS BHOYXOHEOE3NMEeUHNX MPEeAMETIB TOIO; IBEWHa (adpuka 3MiHWIIA
ACOPTHUMEHT Ha PO3BaHTAXYBaJIbHI KHUIICTH Ta TEPMOOLITH3HY.

OTo3, 3HA4YEHHS COLIANBLHOTO IMAPTHEPCTBA € CYTTEBUM Ha TPHOX PIBHIX
CYCIIITPHUX BITHOCHH: JUIA COIaIbHO HE3aXUIICHUX BEPCTB HACEICHHS, JIA
nepkaBd AK 3aco0y BUKOHAHHA 11 comiadbHOI (QYyHKII; JUIsI  Cy4acHOIo
r100aji30BaHOTO CYCIUJIbCTBA Ta 3aTpeOyBaHe SK Yy BIMCHKOBHUM dYac Tak 1 B
MIOCTBOEHHUM TEP10/1 Bi10OYI0BH €KOHOMIKH.
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MOHSTTA PEYI 3A IUBLJIbHUM 3AKOHOJABCTBOM YKPAITHU

Piuyro € mpemMer MmartepialbHOTO CBITY, MIOJO SKOTO MOXYTh BHHHKATH
MUBLUIRHI TIpaBa Ta 000B’s3ku [1]. IluTaHHS AOCTIHKEHHS MOHATTS Ta MPABOBOTO
peXUMYy pI3HUX BHUAIB pedyell B VYKpaiHi B ymMOBaxX OHOBJIEHHS IHUBUIHBHOTO
3aKOHOJIaBCTBAa Y KpaiHU Ta HaMIpiB pekoudikallii, 3Bakarouu Ha iX 0coOJIUBY Bary,
Ha0yBarOTh OCOOIMBOI AKTyaJIbHOCTI.

VY mitepaTypi 3ayBaxkyrOTh, 1110, Ha CIUIBHY TyMKY 3aKOHOJABIIS, TEOPETHUKIB Ta
IPAKTUKIB, peUl € OJTHUMHU 3 OCHOBHUX 00 €KTIB y IUBUILHOMY TipaBi. Jlo HaIMX JTHIB
BIZIOMHUM € TBEp KEHHsI pUMChKoro npaBHuKa ["as «Omne autem jus, quo utimur, vel
ad persones pertinet vel ad res vel ad actiones». BinmoBimHo 10 1IbOTO Hacamrepes
BUKIIanaeTbesa jus quod ad persones pertinet (mepiia KHWTA), 1€ MU 3HAXOJAHMO
MOJIOKEHHS TIPO BUIBHUX 1 pabiB, PO BUILHOHAPOKEHUX 1 BUTbHOBIAMYIIEHUX 1 T. 1.
[ToTim chimye jus quod ad res pertinet (qpyra i TpeTs KHUTA), A€ UAETHCS MPO Pi3HI
BUJIU peYeii, PO IOTOBOPH PEUYOBOT0 00OPOTY, MPO yCHAAKyBaHHS Ta 3000B’I3aHHSL.
Hapemti — jus quod ad actiones pertinet (ueTBepTa KHUTA), 1€ MICTUTHCS BUYCHHS TIPO
pi3Hi ictopuuHi hopmu npouecy (legis actiones, formulae), mpo nmo3oBu, excuenniiii,
IHTepIUKTH 1 T.10. [2].

VY cydacHHMX €BpOIHTETpaIliiHUX YMOBaX IIIJIKOM OYIKYyBAaHUM € 1CTOTHE
MIJBUIIEHHS TEOPETUYHOTO 1HTEpeCY J0 pedeil, iX BHJIB, MOPSAKY HaOYTTH,
peanizalii, TPUIMMHEHHS MpaBa BIACHOCTI Ha HUX Toio. [Ipu oMy, K 3a3HAYAIOTH
y HayKOBHX JpKepesaxX, MepCHeKTUBH MOAAIBIINX JOCTIKEeHb MpaBa BIACHOCTI Ta
MOHATTS «MaHO» y MpakTUIll €BPOMEHCHKOTO Cyay 3 MpaB JIOJWHU, IO MOXKYTh
OyTH IMIUIEMEHTOBaH1 y BITYM3HSHY MPABOBY CHUCTEMY, MOJISITAIOTH Y BHPOOJICHHI
TEOPETUKO-TIPABOBOT OCHOBU Ta apryMeHTAIlll BIAMOBIIHMX 3aKOHOAABYMX 3MiH 13
METOIO0 BJOCKOHAJICHHS MEXaHI3My IMPaBOBOTO PETYJIOBAaHHS PEUOBUX BiIHOCHH B
VYkpaini [3, ¢. 53].

VYV HuBineHOMY Komekci Ykpaiam (mami — IIK VYkpainum), Ha BiAMIHY BiA
[MuBinpHOTO KOMEKCY 1963 p., BBenaeHa camocTiiiHa riaBa «Pedi. MaitHO», B sKii
BIIEPIIIE 3aKOHOJABUO C(HOPMYIHOBAHI TOHSTTS «peul» Ta «MalHO» 1 31HCHEHO
knacudikamiro mmx o0’ektiB. fxmo B [luBimpHOMY KOmekci 1963 poky
3aKpIIUTIOBABCS TOJAUT peYel Ha CKIAJOBl YAaCTUHU pedi, Ha TOJOBHY pid 1 i
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MIPUHAJIEKHOCTI, Ha IUIOAM 1 M0XOJAW, Ha aummi 1 Hexummi, To y LUK Vkpainu
KkiacudikaiiHuK oAU peuel 1 MaifHa 3po0JICHUN 3HAYHO IIMPIIE 3 YpaxXyBaHHIM
JTOCATHEHB IOPUANYHOI HAYKHU Ta MPaKTUKu [4, c. 127].

30KkpeMa, HaWOLIbII MOIIMPEHUM € TOIII peueld Ha pyXoMl Ta HEpPyXomi.
Bianosinno o cr. 180-181 LUK Ykpainu: 10 Hepyxomux peueit (Hepyxome MaiHoO,
HEPYXOMICTh) HaJeXaTh 3€MEJIbHI JUISHKH, a TaKOX 00 €KTH, PO3TalllOBaHI Ha
3eMeJIbHIN JISHIN, MEPEMIIICHHS IKUX € HEMOXKIIUBUM O€3 iX 3HEI[IHEHHs Ta 3MIHH
iX TpU3HAYEHHS; PEKUM HEPYXOMOI pedul MoKe OyTH TMOUIMPEHHM 3aKOHOM Ha
MOBITPSIHI Ta MOPCHKI Cy/JHA, CyJAHA BHYTPIIIHHOTO IUIABAHHS, KOCMIYHI 00 €KTH, a
TAaKOXX 1HIN peyl, IpaBa Ha fAKI NIJIATAIOTh JIEp)KABHINH peecTpallii; pyXOMUMH
peyaMu € pedi, ki MO)KHA BUIBHO MEPEMIIyBaTH Y MPOCTOPI; TBAPUHH € OCOOIUBUM
00’€KTOM NMBUIBHUX TPaB — HA HUX MOIIUPIOETHCS MPABOBUU PEXKUM pedl, KpiM
BUIIA]IKIB, BCTAHOBJICHUX 3aKOHOM [1].

[. B. Cnacubo-®ateeBa CIIyIIHO 3ayBakuiia, 110, TaK YU 1HAKIIIE, BU3HAYAIbHUM
JUTSI BIIHECEHHSI peyl JJ0O HEPYXOMHX, BU3HAHO 1X 3B’SI30K 3 3eMIJICI0. Y IUIOMY 3eMli
BJIACTUBI TaKi XapaKTEPUCTHUKH, SIK: TPUPOIHICTh IBOTO 00’ €KTA; 11 HE3aMIHHICTh IS
JIIOJIMHU; TEPUTOPiaJIbHa OOMEKEHICTh K Y IIJIOMY 3€MJI1, TaK 1 PO3MIpIB 3eMEIbHUX
JUISTHOK sIK 00 €KTIB MpaBa BIIACHOCTI OKpEeMHX 0cCi0; OCOOMMBOCTI, BUKIWKaHI Il
MmiciieM po3stanryBaHHs. (OcTaHHE OOYMOBIIOE€ HEOOXIJHICTh  YCTaHOBJICHHS
JOJIaTKOBUX Oyiar a00 BIAMOBIAHO OOMEXKEHb Y BHJI 3€MEIbHUX CEPBITYTIB;
byHIaMEeHTAIbHICTh (OCKIIBKA 1€l 00’€KT HEMOXXJIMBO BTPATUTH, 3J1aMaTH,
ykpactH) [5].

[To3asik, cTaHOM Ha CBOTOAHI ICHYIOTH YHMMaJO TMPOOJIEMHMX TUTaHb,
MOB’SI3aHUX K 13 HAOyTTsIM, (YHKIIIOHYBAaHHSM, TaK 1 3 TPUIIMHEHHSIM IpaBa
BJIACHOCTI Ha OKpemi Bumud pedeil. Hanpuknan, Bapro TOTOAUTHCS 3
P. A. Maitnanukom, 110, 3 OTJISIAYy HA JOCBIJ €BPOMEUCHKUX KpaiH 1 TEHICHIIO 0
IMIMPOKOTO PO3YMIHHS pedl, 3aciyroBye yBaru ifesi BrpoBamkenHs B 11K Ykpainu
MOJIOKEHb 1010 BU3HAHHS OOMEXEHOrO0 PEeduoBOro IMpaBa 3a0yJ0BH HEPYXOMUM
MaiHOM a00 MPUPIBHEHHUM JIO HBOTO, IO TATHE 32 COOOI0 3aCTOCYBAHHS IMOJIOKEHb
3aKOHOJIAaBCTBA, SIKI CTOCYIOThCSI PETyJIOBaHHS O0OOPOTY HEPYXOMOCTI 1 BHECECHHSI
3aMucy A0 JACP’KaBHOTO PEECTPY PEUOBHX MPAB HA HEPYXOME MAMHO Ta iX OOTSIKEHb
[6, c. 76]. BnacuHe, iMIuieMeHTalis NOAIOHOrO MiAXony crpusuia 6 eheKTUBHOMY
3aXUCTYy MalHOBUX NpaB Ta IHTEPECIB 1HBECTOPIB y OYIIBHULTBO, PO3LIMPEHHIO
MEePENTIKy MOKJIMBUX CIOCOOIB 1X 3aXHMCTYy Ta 3MEHIICHHIO MPOTUIIPABHUX i y IIiid
rary3i eKOHOMIKH.

Bpemi, [IK Ykpainu He MICTUTh BU3SHAUYCHHS MAWHOBHX TPAB, OTOTOKHIOIOYH
ix y ct. 190 IIK Vkpainu 3 HECMOXKUBYOIO PIYYI0 1 BKA3yHO4H, II0 PEUYOBI MpaBa €
marinoBumH [7, ¢. 190]. Ilpu npomy, y miTepaTypl BKa3yrOTh, 10 MPaBO Ha 3a0yI0BY
CII pO3MJISIIATH SIK 3aKOHOJIABUO 3a0e3leueHy MOKJIIUBICTh 1 3JaTHICTh OCOOU
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3M1MCHIOBATH BC1 BUAM MICTOOY/IIBHOI MIsUTBHOCTI Ha 3€MEJIbHIN JUISHII, BlABEICHIM
yu puAOaHid U1 Takux 1uiel [8, c. 405].

[Toni6HO, 1IKaBOIO € TAKOX 1J1€s TaK 3BaHO1 «1u(poBoi peul» [6, c. 74], amxe y
CydyaCHHX YMOBaX IIMPOKOro TMOMIMPEHHS B YKpaiHi Ta cBITI HaOyB 00ir
KPUIITOBAIIOT, SKUW TaKk 4YM 1HaKIme moTpedye aJeKBaTHOIO Ta Cy4acHOIo
peryJroBaHHS.

OT1xe, BUIIICHABEICHE JIUIIE JOBOJAUTH aKTyaJIbHICTh MOJABIIOTO JTOCIIIKEHHS
Ta BHUBUCHHS TMpoOJieM, TIOB’A3aHUX 13 TMIOHATTSAM peueld 3a IUBUIBHUM
3aKOHOJIABCTBOM Y KpaiHH.
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InnkiB H. B.,

TOIIEHT Kadeapu

rocroapchbKO-MPaBOBUX AUCIUIUTIH [HCTUTYTY MpaBa,
KaHIUJAT IOPUANYHUX HAYK, JOLEHT

(JIvgiscoKutl Oepoicasrutl yHigepcumem

BHYMPIUWHIX CNPAs)

ITPABOBI MEXAHI3MHU 3EMJIEKOPUCTYBAHHSA B YMOBAX
BOE€EHHOI'O CTAHY

B yMoBax BOEHHOTO CTaHy y 3B’SI3Ky 3 HEMOXJIMBICTIO BUKOPHCTAHHS 4epes
OolOB1 i1 3HAYHOI YaCTUHU 3€MEJIb Ta BHU3HAHHSAM Ha JCp>KaBHOMY pIBHI SK
BOXXJIMBOTO 3aBJaHHS 3a0e3MedyeHHs] MPOJOBOIBYOI O€3MeKu JepKaBu uepes
HIATPUMKY  BajJOBOTO  CUIHCHKOTOCIOAAPCHKOTO  BUPOOHHUIITBA, CTBOPIOIOTHCS
HOPMATHUBHO-TIPABOBI YMOBH JIJIsl 3aIIPOBAPKEHHS CIIPOILIEHUX MPAaBOBUX MEXaHI3MIB
3eMJIEKOpUCTYBaHHsA. Bij piBHS BperytOBaHHS 3eMEJIbHUX BIIHOCUH Oe3MocepeaHbo
3alIeKUTh Oe3leKka He JIMIIE 3eMEeNbHO1 Ta arpapHoi cdep, ane i yciei jaep:kaBu B
uiomy [1]. Jlep:kaBa 3000B’s13aHa MoAOATH PO 3alpPOBAIKEHHS TAKUX MEXaHI3MIB,
Kl O JaJid MOJIMBICTh 3QJIyYUTH JO TOCIBHOT KOMMaHIi SIKHAWOUIBILY KIJIBKICTh
3eMEJIbHUX PECYPCIB 3 TUM, 1100 HE JOIMYCTUTH TIPOOBOJIBYOT KPU3H.

CydacHe peryioBaHHS 3€MEIbHUX BIJHOCHUH BIJOYBA€THCS 3 ypaxXyBaHHAM
CHeIiaJbHO  3aKOHOJABYO  BCTAHOBIIGHUX  ocoOnmBocTe. Bonum  3Hainum
BiIOOpaX€HHSI Y HU3Il HOPMATHBHO-TIPABOBUX aKTIB, 30KpeMa 3aKOHaxX YKpaiHu
«IIpo BHEceHHs 3MIH JI0 NIEAKUX 3aKOHOJIABUMX AaKTIiB YKpaiHM MI0JI0 CTBOPEHHS
YMOB JIJIsl 3a0€3MEeUeHHs MPOJJIOBOIBYOI OE3MEeKH B YMOBAaX BOEHHOTO CTaHY» BIJ
24 6epesns 2022 p. Ne 2145-IX (mani — 3akon Ne 2145-1X) ta «IIpo BHeceHHs 3MiH
70 JEeSKUX 3aKOHOJABUMX aKTIB YKpaiHM MI0JI0 OCOOJMBOCTEH pEryIIOBaHHS
3eMEeJIbHUX BITHOCHH B yMOBaxX BOEHHOTO cTany» Bin 12 tpaBus 2022 p. Ne 2247-1X
(mam — 3akon Ne 2247-1X).

Ha ocHOBI aHamizy iX HOpPM Ta MpPaKTUKH, IO YXKE CKJIalach, MOXHA
CTBEp/KYBaTH, W10 OCHOBHHMM 3aXOJIOM CIPOIIEHHS CUIbCHKOTOCIIOIapChKOTO
3eMJICKOPUCTYBAHHS CTAJIO 3aMpPOBAHKCHHS aBTOMATUYHOTO MOHOBJICHHS JOTOBOPIB
opeHau, cyOopeHmu, embiteB3ucy, cynepdiiiro, 3eMEeIbHOTO CEepPBITYTY MO0
3eMEJIbHUX JUISTHOK CUIBCHKOTOCIOIAPCHKOTO TMPU3HAYEHHS yCiX (opMm BiacHOCTI
(mepxaBHO1, KOMYHAJILHOT BJIACHOCTI, HEBUTPEOYyBAaHUX, HEPO3MOIIJICHUX 36MEIbHIX
JUISTHOK, a TaKOK 3€MEJIbHUX JIISHOK, 110 3aJMIIMINCA Y KOJEKTUBHIM BJIACHOCTI 1
Oynu mepenani B OpPEHIYy OpraHaMu MICIIEBOTO CAaMOBPSIyBaHHS, IMPUBATHOI
BJIACHOCTI1), CTPOK KOPUCTYBAaHHS 3€MEIbHUMHU NUISTHKAMHU MO0 SKUX 3aKIHYUBCS
MiCisi BBEJICHHS BOEHHOTO CTaHY, Ha OJWH piK Oe3 BOJIEBUSBJICHHS CTOPIH 1 0e3
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BHECEHHS B1JIOMOCTEH MPO MOHOBIIEHHS AOTOBOPY 10 Jlep:kaBHOTO peecTpy peyOBHUX
npaB Ha HepyxoMe MaiftHo. OJHaK 3 peani3ali€lo I[bOTO MOJIOXKEHHS OB’ SI3aHO P
poOJIeMHMX MOMEHTIB, 30KpeMa II0/J0: MOoro BHOIPKOBOTO 3aCTOCYyBaHHS (JIMIIE
[IOJI0 YITKO BU3HAYEHUX BHUIIB JIOTOBOPIB), MOMJIMBOCTI 3aCTOCYBaHHS IOJIOKEHb
3akony Ne 2145-1X npo aBTOMaTH4HE IOHOBJICHHS JIOrOBOPIB, CTPOK [ii SKUX
3aKIHYMBCS MIXK JIaTOIO BBEJEHHS BOEHHOTO cTaHy (24 motoro 2022 poky) Ta JaTOIO
HaOpaHHs YuHHOCTI 3akoHOM (7 kBiTHs 2022 p.).

BpaxoByroun npaBuiio, BctaHoBieHe y cT. 58 KoHcTuTynii Ykpainu («3akoHU
Ta 1HII HOPMATHUBHO-NPABOBI aKTH HE MalOTh 3BOPOTHOI JIi B 4yaci, KpiM BUIAJKIB,
KOJIM BOHU MOM’SIKIITYIOTh 400 CKaCOBYIOTh BIIMOBIAAIBHICTh OCOOM»), Ta y 1. 2 CT. 5
LK Vkpainu, BIAIOBIIHO 10 SIKOTO aKT IIMBUILHOTO 3aKOHOJAABCTBA HE MAa€ 3BOPOTHOI
iy dYaci, KpIM BHUIAJKIB, KOJM BIH IOM SIKIIye ab0 CKacOBY€ IHMBLIbHY
BIIMOBIAQIBHICTG OCOOM, TMIO3MINIO MO0 TIyMaueHHS 3MICTy IIi€i cTarTi 1
Koncturymivinum  Cynom  Ykpainm  (quB.: Pimenns KCY 'y cmopaBi  3a
KOHCTUTYIIHUM 3BepHeHHsAM HarionanpHOro OaHKy YKpaiHu 1moao ogiliiHOro
TIyMaueHHs nosioxkeHHs 4. 1 cr. 58 Konctutymii Ykpainu (crpaBa mpo 3BOPOTHY
JII0 B Yacl 3aKOHIB Ta 1HIIUX HOPMATUBHO-MpPaBoBUX akTiB) Bij 09.02.1999 p. Ne 1-
p1/99 cnipaBa Ne 1-7/99), ciijg 3poOUTH BUCHOBOK, 1110 HE BTPayarOTh CBOK YHHHICTD
1 MPOAOBXKYIOTh JISTH I1I€ TIPOTATOM OJAHOT'O POKY JOTOBOPHU, CTPOK il SIKUX MaB Ou
OyTH NMPUITMHEHUH TIicIs 7 KBITHA. SIKIO TOTOBIp MPUITMHUB CBOIO JIit0 0 7 KBITHSA
2022 poky, TO BBOXKA€ETHCS, IO TaKi JOTOBIPHI BIAHOCUHU MPUITMHUIIUCS, 1 HA HHOTO
noynokeHHs:  3akoHy No  2145-1X 1miom0 aBTOMAaTW4YHOTO TIOHOBJICHHS  HE
MOIIHUPIOIOTHCSI.

Opnaxk 3 mo3utiii MiHicTepcTBa arpapHOi MOJITUKUA Ta MPOJAOBOJILCTBA Y KpaiHu
III0JI0 aBTOMATHYHOCTI ITOHOBJICHHS JOTOBOpIB, SIKE HE Tepeadadae >KOIHUX JIIH
CTOPIH, a MIATBEPKYETHCS TBOMA OOCTaBHHAMU: 3aKIHUCHHSM JIii TaKUX JIOTOBOPIB
MICJIsl 1aTH BBEJIEHHS BOEHHOTO cTaHy (24 mrotoro 2022 p.), Ta B cuily OyKBaJIbHOTO
TiymadeHHss nyHkTy 27 Ilepeximuux monoxkenb 3K Vikpainu [2] chigye, 1mo 3
HaOyTTAM 4uHHOCTI 3akoHy Ne 2145-1X nmoroBopu opeHau 3emili, CTPOK Ail SKHX
3akiHuuBCA y niepion Mixk 24.02.2022 ta 07.04.2022 poxy BBa)KatOThCsI TOHOBJICHUMHU
Ha OJIVH DIK.

[Ile omuuM mPOOIEMHUM Yy 3aCTOCYBaHHI TOJIOKEHHS TIPO aBTOMATHYHE
MTOHOBJICHHSI JIOTOBIPHUX BITHOCHH CTaji0 MTUTAHHS MPABOBOI 101 JOTOBOPIB OPEHIN
3€MEJIbHOI JTUISTHKY JIJIs1 BEJACHHS TOBAPHOTO CUTHCHKOTOCIOAAPCHKOTO BUPOOHHIITRA,
st AKUX 3aKIHYMIIACh Ticis 7 kBiTHs 2022 poky, aje pillieHHs Ipo YKIaJACHHS HOBUX
JIOTOBOPIB OPEHAM 100 IMX JUISHOK Oyjio yxBaseHo 10 24 motoro 2022 poky.
[Ipu oMy HaMOUIBIIIE CYMEPEYOK BHHHUKAE IIOJ0 PO3MIPY OPEHIHOI IIJIaTH,
BIIMIHHOTO Bij TOoro Imo mepembadeHuii 3akoHoM Ne 2145-1X, ToO6TO «HE MOXKE
MEePEBUIYBaTH 8 BiJICOTKIB HOPMATUBHOI IPOIIOBOT OIIHKK 3€MEJIbHOI JAUISTHKHU, IO
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BU3HAYAETHCS BiJl CEPEIHHOI HOPMATUBHOI TPOIIOBOI OIIHKK OJMHHII IOl Pijum
o o6iacTi». Buxonasuu 31 3MicTy 3aKoHYy, 111 JOTOBOPH CIIiJ BIIHECTH 0 TaKHX, SKI
HiJIATal0Th aBTOMAaTUYHOMY TIOHOBJIGHHIO Ha 1 pik, 3 JOTPUMAaHHSM YyMOB,
3a3HayeHux y 3akoni Ne 2145-1X.

HacTymHuM Ba)JIMBHM MEXaHI3MOM CTaj0 3allpOBA/KCHHS MOMKIHUBOCTI 3
7 xBiTHS 2022 poKy I YKIAJICHHS JOTOBOPIB OPEHIW 3eMEIbHUX JIJITHOK
CLITBCHKOTOCTIONAPCHKOTO TIPU3HAYEHHS JIEP’KaBHOT Ta KOMYHAIBHOI BJIACHOCTI (KpiM
THUX, [0 NepeOyBarOTh y IMOCTIMHOMY KOPHUCTYBaHHI 0cCi0, sKI HE HaJIeXKaTh 0
JepKaBHUX, KOMYHAJIBHUX TIANPUEMCTB, YCTAaHOB, OpraHi3alliif), a TAKOXK 3eMeITbHIX
OUISHOK, IO  3QJUIIMIACA Yy  KOJEKTHBHIA  BJIACHOCTI  KOJIEKTHBHOTO
CLITBCHKOTOCTIONAPCHKOTO  MIMPUEMCTBA, CLIBCHKOTOCIIOAAPCHKOTO KOOTEPaTHBY,
CUIBCHKOTOCTIOZIAPCHKOTO  AKI[IOHEPHOTO  TOBAapHCTBA,  HEPO3MOJUICHUX  Ta
HEBUTPEOYBAHUX 3E€MEJIbHUX JUISHOK 1 3€MEJbHUX YacTOK (IaiB) CIPOIIEHOIrO
NOpANIKY Tiepefadi B OPEHAY 3€MENbHUX JUISHOK [IJI1 BEJACHHS TOBApHOIO
CLIIBCHKOTOCTIOIAPCHKOTO BUPOOHUIITBA HA CTPOK JIO OJIHOTO POKY 3 ypaxyBaHHSIM
YyMOB IIOJAO PO3MIPY OpPEHAHOI IuiaTH (HE MOXKe TMEepeBHUIyBaTH & BIJACOTKIB
HOPMATHUBHOI TPOIIOBOI OIIHKM 3€MEJIbHOI IUISHKH, 110 BU3HAYAETHCS BIJ CEPEAHBOL
HOPMATHUBHOI TPOIIOBOI OLIHKU OJAMHUIN IOl PULI MO 001acTi); 0OMEKEHHS PsIIy
paB OpEHIapsi 3eMENIbHOI NUISHKU (30KpeMa BiH HE Ma€ MpaBa Ha KOMIICHCAIIIIO
BJIACHUX BUTPAT Ha MOJIIIIEHHS 3€MEeJIbHOI JUISHKY; TOHOBJICHHS JOTOBOPY OPEHIU
3eMJIl, YKJIaJCHHS JOTOBOPY OPEHIM 3eMJIlI Ha HOBUU CTPOK 3 BUKOPUCTAHHAM
NEpPeBaXHOTO TIpaBa OpEHAaps; TNepenady 3eMeNbHOI JUISHKH B CyOOpeH.y;
BCTAHOBJICHHS 3€MEJIBHOTO CEPBITYTY; 3MIHY YT1/lb 3€MEIbHOT TUISTHKU; OY/1IBHUIITBO
Ha 3eMeJIbHIN NUISHI 00’ €KTIB HEPYXOMOTO MaitHa (Oy/iBelb, CIOPY); 3aKIaICHHS
Ha 3€MEJIbHIM AUIgHIl OaraTOpiyHUX HACAKEeHb, NMEPEBAXHE MPAaBO HA KYIMIBIIIO
OpPEHJIOBAaHOI 3eMEeNbHOI AUISIHKKA y pas3l ii Mpojaxy; BITUYXKEHHS, Iepeaady B
3acTaBy (1MMOTEKy) MpaBa KOPHUCTYBAHHS 3EMEJBLHOIO AUISHKOIO; IO 3eMEIbHOT
TUJSTHKY, 00’ €THaHHSA 11 3 1HIIOIO 3€MEJIbHOIO JIIITHKOIO; BUKOPUCTAHHS JIJIs BJIACHUX
noTped HasgBHUX Ha 3eMEJbHIN MUISHIN 3arajdbHOMOIIUPEHUX KOPUCHHUX KOTAJIMH,
Topdy, JICYy, BOMHUX 00 €KTIB, a TAKOXK 1HITUX KOPUCHUX BIIACTHBOCTEH 3eMJIi; 3MIHY
I[IJTbOBOTO TPHU3HAYEHHS 3€MENbHOI JUISHKH); YKJIQJACHHS JOTOBOPY OpPEHAH
3€MEJIbHOI IUISHKY JIMIIIE B €EKTPOHHIN (hopMi, Ta 3aCBITIY€EThCS KBaTi(PiKOBaHUMH
SJICKTPOHHUMH TIAMUCAMU OPEHIaps 1 OPEHI0IaBIIS; 3IHCHEHHS TIepeiadl B OPEHIY
3€MEJIbHOI JIIJITHKM 0€3 TMPOBEACHHS 3E€MEIIbHUX TOPTiB; CHPOIICHUN TMOPSIOK
dbopMyBaHHS 3eMENTBHOT NUISHKH; JCPXKABHIM peecTpallii Miisiarae JIOTOBIp OpeHIU
3eMJIi, @ TAKOXK 3MIHH JI0 HHOTO, TOTOBIP TIPO PO3ipBaHHS TAKOTO JOTOBOPY OPEH/IH.

Bnepiie B icTopii mpaBOBOTO peryitoBaHHS 3€MEJIbHUX BIJHOCHH B YKpaiHi
3aKOHOJIABUO 3aMpOBAIHKEHO CIPOIICHUN MOPSIOK Mepenadi B OPEHIY JJisi BEICHHS
TOBAPHOTO  CUIBCHKOTOCIIOJAPCHKOTO  BUPOOHUIITBA  3€MEIBHUX  JIIJISTHOK
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CLIBCHKOTOCTIOIAPCHKOTO TMPU3HAUCHHS JIEPXKABHOI Ta KOMYHAJIBHOI BJIACHOCTI iX
MOCTIMHUMH KOpUCTyBadamMu Ta eMmdiTeBTaMu. Taka MOXIIMBICTh IIepeadi B OpeHIy
OpeHIapsiMu, CyOOpeHAapsAMH 3€MENbHUX JUISHOK  CUIBCHKOTOCIOJIaPCHKOTO
npu3HayeHHs1 ycix (opM BIacHOCTI mependadeHa Ha CTPOK JO OJHOTO POKY
HAJICXKHOTO 1M IMMpaBa OpPEHIU, CYOOPEHIM 1HIIIHA 0CO01 JI1 BUKOPUCTAHHS 3€MEJIbHOT
JTUJISHKY 3a I[IJIbOBUM MpH3HauYeHHsM (0€3 3rojid BJIACHUKA 3€MEJIbHOI JIJISHKH Ha
MiJICTaBl MHCHMOBOTO JIOTOBOPY MpO TMepefady IpaBa 3eMIICKOPUCTYBAHHS MIXK
3eMJIEKOPUCTYBaYeM Ta 0c00010, SIKIH MEePEeAETHCS MIPABO KOPUCTYBAHHS 36MEIbHOIO
JUJISTHKOTO, 110 YKJIAJIa€ThCS B €JIEKTPOHHIN Gopmi).

Taki «monerimeHHs» BCTAHOBIEHI MJIs TOTro, MO0 KOPHUCTYBaul 3e€MEIbHUX
TUISTHOK, SIKI 3 TUX YW TUX NPUYMH HE MalOTh 3MOTHM 3apa3 BUKOPUCTOBYBATH
HAJICXKHY iM 3eMelbHYy AUISTHKY, Mepefaid TaKy MOXJIMBICTb TUM CyO €KTaM, sKi
MarTh Y€l HEOOXiJHI pecypcH s 1mporo. Lle ciij BBaXkaTh TaKOX MEXaHI3MOM,
CIPSIMOBAaHUM Ha 3aIy4eHHS MaKCHUMAJIbHOI TUIONI 3€Meb CUTbCHKOTOCIOIapCHKOTO
pU3HAYEHHS J0 MOCIBHOT KaMMaHii.

Opnak sxmo 3akoH Ne 2145-1X cnpsmoBaHHii Ha BperyJIrOBaHHS BIJHOCHH
I0JI0 BUKOPUCTAHHS 3€MEJIb CUIbCHKOTOCIIOAAPCHKOTO MPU3HAYEHHS, B OCHOBHOMY,
JUIS BEJICHHS TOBAapHOTO BHUPOOHUIITBA, TO MeToro 3akoHy Ne 2247-IX crano
BCTAHOBJICHHSl ~ CIICIIAJIbHUX TPAaBWJI IIOJAO BOJIOJIHHS, KOPUCTYBaHHA Ta
PO3MOPSKAHHSA 3eMJISIMU THIIMX KaTeropid g 3a0e3MeUeHHs] HarajJbHHX Ta
HEBIJIKJIATHUX MOTPEO Y 3eMENIbHUX JAUISTHKAX Cy0’€KTIB, K1 MalOTh BaroMe 3HaA4YCHHS
JUTSI HAI[IOHAJIBHOI €KOHOMIKHM, arpapHOTO CEKTOpYy Ta TpPOMajsiH YKpaiHu B yMOBax
BOEHHOTO CTaHY.

[Ipu upoMy crij 3ayBakUTH, IO HaBITh B CKJIQJHMX YMOBAaX BOEHHOTO CTaHy
MPOBIIHUM TPUHIIUIIOM 3€MJICBUKOPUCTAHHS € MPIOPUTET MyOJIYHUX E€KOJIOTTYHHUX
iHTepeciB. 30KpeMa, TMOMNpH 3aKOHOJABUYMM JIO3BUI Ha BCTAHOBIICHHS, 3MIHY
IIIJTbOBOTO TIPU3HAYCHHS 3€MENBHOI TIJISTHKW JUIS BU3HAUYCHMX ITJIeH y mm.a-B . 4
n. 27 P.X 3K VYkpainu, a Takox JUisi HOBOro OyAiBHHUIITBA, PEKOHCTPYKIIT Oy/iBEIb
JUTSI TAMYACOBOTO MPOKUBAHHS BHYTPIIIHBO MEPEMIIIIEHUX 0C10, 00’ €KTIB TOPOKHBO-
TpaHCHOPTHOT 1HGPACTPYKTYpH (KpiM OO €KTIB JIOPOKHBOTO CEPBICY), MICIIb
TUMYAcCOBOTO 30epiraHHs BIIXOJIB BiJ] pyHHYBaHb, 3yMOBJIEHUX OOWOBUMH JIiSIMH,
HACIIJIKIB, HEAOTPUMAHHS TIPaBUJI CHIBBIAHOIICHHS MK BHIOM IILIHOBOTO
MPU3HAYEHHSI 3E€MEJIbHOI JUISTHKA Ta BHUJOM (PYHKIIIOHAJIBHOTO MPU3HAYEHHS
TEPUTOPii, BU3HAUEHUM BIJIMOBIJHOIO MICTOOYIIBHOIO JAOKYMEHTAIIIEI0, 3aKpIlIICeHA
BUMOTa TPO JOTPUMAHHS YMOBH IOJI0 TaKOTO PO3MIIICHHS HA 3€MENbHIN MUISHII
BIJIMOBITHUX 00’€KTIB, SIKE HE MPU3BEAC 0 MOPYIICHHS 0OMEXKEHb Y BUKOPHUCTAHHI
3emenb (y ToMy 4uciai y cdepi 3a0ynoBH), BUMOT HOPMAaTUBHO-TIPABOBHX aKTiB,



67

OyIiBeIbHUX HOPM Ta IHIIUX HOPMAaTHBHUX JIOKYMEHTIB, OOOB’S3KOBICTh
3aCTOCYBAaHHS SIKMX BCTAHOBJIEHA 3aKOHO/IaBCTBOM.

BaxnuBo, 1mo0 MeXaHI3MH CHpOIIECHHS HE TUIbKM BIANOBITAINM YMOBaM 1
notpebaM BOEHHOTO CTaHy, ajie 1 He CyNMepedrIv MPUHIIUIIAM JePKaBHOI 3eMeTbHOI
MOJIITUKU YKpaiHu.

Cnmncoxk BUKOPHCTAHUX JIKepe:

1. Mypascbka H. [lepkaBHe peryitoBaHHsS 3€MEIbHUX BIJTHOCHH B YMOBax
BOEHHOT'O CTaHy. URL:
https://uz.ligazakon.net/?utm_source=ips_ligazakon_net&utm_medium=menu_burge
r&_ga=2.35049634.247643999.1653292151-2108357987.1

2. 3aKoH IIpo IIPOIAOBOJIBIY 6631’[61(}1 B YMOBAX BOC€HHOI'O CTaHY: pOB’fICHeHHH
moao 3actocyBanHs. URL: https://minagro.gov.ua/storage/app/sites/1/uploaded-
files/zakon-pro-prodovolchu-bezpeku-v-umovakh-voennogo-stanu-rozyasnennya-
shchodo-zastosuvannya

Kosunii 10. €.,
aJBOKaT,
KaHAuAaT CKOHOMIYHHUX HayK

MIPABOBE PEI'YJIIOBAHHS HAIIIOHAJIBHUX MEHIIIAH B OCBITHIM
C®EPI B YMOBAX €BPOIHTEI' PAIIIMHUX ITPOIIECIB B YKPATHI

€BpoiHTerpaiiifHi TparHeHHS YKpaiHu MawTh TPaHCPOPMYBATH CYy4acHY
IPaBOBY cHCTeMY. B TEBHHMX Tamy3siX CYCHIIBHOTO XHUTTS YKpaiHa Ma€e CyTTeBi
IIPaBOBiI MPOTaTWHU, a00 KOMI3li 3 MO3UTHBHOI €BPONEHCHKOIO UM MIXXHAPOIHOIO
npakTukor. Cepel HHUX MHUTAHHS TPABOBOI TOJITUKH Yy cdepl HaIllOHAIBHHUX
MEHIIINH, a TaKoX MpoOsieMu TpaHcdopmarllii OCBITHBOI cepu 3 METOIO MOJOJAHHS
JTUCKPUMIHALIMHUX MPOSBIB Ta MOPYIIEHb MPUHIIMITB JEMOKPATUYHOCTI, PIBHOCTI Ta
BEPXOBEHCTBA MPaB.

[IpaBa nrogmHM € 0Oe33amepeyHol0 TEPMAHEHTHOI MPABOBOIO  IIHHICTIO.
JloMiHYyrO4Oi poJii y KOHIICTIIIT MpaB JIOJAUHU JUIsl PO3BUTKY CYYacCHOTO CYCIIJILCTBA
BIJIIFPAIOTh 3arajbHOJIONCHKI JiOepanbHI I[IHHOCTI Ta MPUBATHOTO TIpaBa, SK
HEOJMIHHOTO aTpuOyTy Takoro cycmiabcTBa. [Ipym 1mboMy, CydacHi TEHACHIII 0
MOJAJIBIIIOTO PO3MIUPEHHST «MEX» IMpaB 1 CBOOOJ JIOJWHU 3a PaXyHOK IHTEpECIB
nepkaBu a00 3a paxyHOK IHIIWX COIIAJIBHUX TPYH HE MAIOTh MiJl COOOK0 >KOTHUX
migcras [1].

[lutaHHS HAIIOHAJIBHUX MEHIIWH Y TPOIEC] €BPOMEHCHKOro OyAiBHHUIITBA €
OIHUM 13 HaWBAXIMBIMIUX  aCIMEKTIB, SKI  €BPOMEWCHKI KpaiHM  MaroTh


https://uz.ligazakon.net/?utm_source=ips_ligazakon_net&utm_medium=menu_burger&_ga=2.35049634.247643999.1653292151-2108357987.1
https://uz.ligazakon.net/?utm_source=ips_ligazakon_net&utm_medium=menu_burger&_ga=2.35049634.247643999.1653292151-2108357987.1
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BUPIIIUTH. €BpOIechbke 3aKOHOAABCTBO Ta MPAKTUKA MPOMNAryoTh 170 CIIBHOTO
KUTTS B CEHC1 COIIAJIbHOI IIIHHOCTI, KA IMOJISATae y MPUUHSATTI 1HIIOCTI, XOPOIIOMY
PO3YMIHHI PI3HUX €THIYHUX TPy B MEXax OJIHI€T MICIIEBOi IPOMaJH Ta BIAKPUTOCTI
710 CTIUIKYBAaHHS Ta criBIpalll. €Bponeiicbka 0cBiTa Ma€ OyTH CIIPSIMOBAaHA HE JIUIIIE
Ha T3HAaHHA MEHIIMX CIJBHOT, @ ¥ Ha PO3YMIHHS MEXaHI3MIB yIpaBJIiHHS Ta
PO3BUTKY IMAPTHEPCHKUX BiTHOCHH MIK MCHIIIMHOO Ta OLIbIIICTIO [2].

OcoOmuBICTh CTaTyCy Ta CYCHUIBHOI pOJI HAIlOHAJIbHOI MEHIIMHU B
€BPOMNEHCHKOMY MTPOCTOPI MPOSBISETHCS B TOMY, [0 KOHIIETITYAJIbHO MEHII TPYIIH,
[0 MalOTh «ETHIYHI, peiiriiHi abo MOBHI XapaKTepUCTUKH, BIIMIHHI BiJ 1HIIIOTO
HaCEJICHHS MMOKJIMKaH| BUSIBJISITH MIOYYTTS COJIITAPHOCTI, CIIPSIMOBaHe Ha 30€peKeHHS
iXHBOI KyJIBTYpH, TpaaMIli, pemirii 4ud MOBHM Ta JilOTh 1 ICHYIOTb CBHOTOJIHI B
MOCT/IEPKABHUX paMKax. [HIIUMU ClIOBaMH, JiepKaBa BTpadae MEPIIICTh SK €IUHOI
OJIMHMINI aHami3y juis 3axucTy meHiuH [3]. Lle mpocTimme kaxy4u, KOXHa rpymna €
rpymnoro MeHuHu Ha piBH1 €C.

[lutaHHS MPaBOBOTrO CTAaTyCy HalllOHAJIBHUX MEHIIMH 3HAaXOJUTHCS B IMPOIIECi
€BPOIEUCHKOTO OYIBHUIITBA. BHBYEHHS Ta MOCTIIXKEHHS MEHIIMH 3 METOIO
NepelaHHs 3HaHHS Ta JOCBIAY MOJIOM1 3aBASKA OCBITI CTaJd Ba)XIMBOIO OIOPOIO
€BPOIEUCHKUM IIHHOCTSM Ha OCHOBI TOOYAOBH MIKKYJIBTYPHOTO CYCIIbCTBA.
Bingomo, 1o eBporelicbke 3aKOHOIABCTBO 1 MPAKTHKA MPOMAryoTh 1€ CIUIBHOTO
JKUTTS B CEHC1 COIIabHOT I[IHHICTD, IO MOJIATA€ B MPUHHATTI 1HIIIOCTI, IPABUILHOMY
PO3yMIHHI CBOE€T 1IEHTUYHOCTI. BaxinBo nocsartu, mo0 pi3HI €THIYHI TPYIH B MEXax
OJIHUX 1 TUX CaMHUX MICLIEBHX I'poMaj] OyJIM BIIKPHUTI A0 CIUJIKYBAHHS Ta CIIBIPAIIi.

€Bporneiickka OCBITa HE MOBUHHA OyTH CIPSMOBAaHA BUKJIIOYHO HA 3HAHHSA
pEenpe3eHTaTUBHUX €JIEMEHTIB HAIllOHATBHUX MEHIINH, & ¥ PO3YMITH iX MEXaHI3MH
YIOPAaBIIIHHS Ta PO3BUTKY, CTBOPEHHSA MAapPTHEPCHKUX BIAHOCHH MIX MEHIIICTIO Ta
OinbmmicTio. CKIAIHICTR OCBITH IOJI0 HAIlIOHAJBHUX MEHIIMH € O0OYMOBJICHA
HEOOXIJTHICTIO BHUKOPUCTAHHS KUIBKOX TIJIXOJIB Ha PI3HUX PIBHAX 3 PI3HOIO
MIMOWHOI0  aHalidy, 1[0 BHUMAarae MDKIUCIUIUIIHAPHOCTI  KOHIENTYalbHO-
METOJIOJIOTIYHOTO aHami3y. TakuM YWHOM JiaXpOHIYHUN aHaji3 JaeMorpadiaHux
peaniii MoEIHYEThCS 3 aHaI30M IOJI0 3aKOHOAaBYO1, aAMiHICTPATUBHO-TIOITHIHOT,
KyJIbTYPHO-OCBITHBO1, COI1aJIbHO-€KOHOMIYUHI, JIHTBICTUYHI TpoOIeMH 3a0e3neuye
¢biapTparito €BpONeHCHKUMH IHHOCTSMH, A€ MOKJIUBICTh BUOKPEMHUTH TO3UTHBHI
MPaBOBI CTAHIAPTH.

KoponoBipycHa kpuza, BiliHa B YKpaiHi, COILIaJbHO-EKOHOMIYHI MPOOIeMU
3YMOBJIIOIOTh TaKOXK HEOJHO3HAYHICTh €BPOMNEHCHKOrO TpaBa. BoHO Tak camo, fK i
OUIBIIICTh COITIATPHUX SBHII HE Ma€ CTAJIOi €JIEMEHTHOCTI, BOHO PO3BHUBAETHCS.
€BpONENChKl CTaHAAPTH TaKOX TMEPEOCMUCITIOITHCS Ta TpaHchopmyroThes. Huni
€Bpona mepebyBae Ha po3gopikxki. Crapi ¢dopMu CyCHUTHBHO-TIONMITHYHOTO 1
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€KOHOMIYHOTO JKHTTSA TIEPEOCMUCTIOIOTHCA, a Yy BIJHOCHHAX MK JIIOJABMH Ta
CIIJIbHOTAMHM B1JIOYBa€ThCS HOBa opraHizaiis. Lle BruBae Takox Ha OCBITHIO cdepy.

Cnmncoxk BUKOPHCTAHUX JIKepe:

1. Kharytonov E. Human rights as the basic value of the concept of private law
in modern Europe Universidad de la Amazonia, 2019. Vol. 8. Issue 20. P. 477-485.

2. Cucerescu V., Banus E., Gheorghe 1., Barbulescu, Horga 1. (coord.),
National Minorities: Levels of Educational Analysis Ghidul Uniunii Europene in
scoala intre educatia formala si neformala, Chiginau, 2014. P. 52-71

3. Bieber F., Bieber R. Negotiating Unity and Diversity in the European Union,
Palgrave,2021.

Konapariok B. B.,

aJIBOKAT, acHipaHT kadeapu

[IMBUILHO-TIPABOBUX JUCHUILIIH [HCTUTYTY mpaBa
(JIvsigcoKull Oeparcasrull YHigepcumem
BHYMPIUWHIX Cnpas)

JOI'OBIPHI MEXAHI3MMU 3AXHCTY IIPAB CITIO’KUBAYIB ITPHU
OTPUMAHHI KPEAUTHHUX ITOCJIYT

KpenutyBanus OyJio € 1 3aTUIIAETHCS OJIHIEIO 13 HAUOUIBIN 3aTpeOyBaHUX cepes
HaceJIeHHs OaHKIBCHKMX IOCHIYT. 3TiAHO 31 CTAaTUCTUYHUMH JaHWMHM, 13 3araJbHOI
KUTbKOCT1 Hajganux kpeautiB ctanoM Ha 01.10.2022 y posmipi 1094485 muH. rpH,
YacTKa KPEIUTIB, HAJaHMX HACEJICHHIO (JIOMOTOCIOAApCTBaM), CTaHOBUTH 230848
MiH. TpH [1]. 3BiT mpo ¢inancoBy ctabiapHicTh HBY 3a rpyaenp 2021 MicTUTh B
co0l y3araqpHEHUW aHall3 CTaHy po3apiOHOro KpeautyBaHHsS B Ykpaini. HBY
MiJICYMOBY€E, IO PO3ApiOHE KpeauTyBaHHS BKpall aKTHUBHE, a/pKe BIIHOBUIUCSA
JOKPU30Bl TEMIMH 3pPOCTAaHHS CIIOKHUBYOTO KPEAUTYBAHHS, a IMOTEYHE — 3POCTAE
maiixke Ha 60% y piuHoMy BuMmipi [2, c. 4]. 3rigno 3 nanumu HBY y 2020 pori g0
perynstopa Hamidnuio 49 454 3BepHEHHsSI CHOXKMBadiB (PiHAHCOBUX TOCIYT II0JI0
nopyIuieHHs ix mpas [3].

3aranpHl TIpaBOBI Ta OpraHizaiiiHl 3acajgyd CHOXKUBUOTO KPEIUTYBaHHS B
VYkpaini BIAMOBIZHO A0 MIKHAPOTHO-TIPABOBUX CTAHIAPTIB y Mik cdepl BU3HAYAE
3akoH VYkpainun «IIpo crnoxuBue KpeAUTyBaHHS», IIO0 YHOPMOBYE MOHSTIMHMIA
amapar TePMIHY «JIOTOBIp TIPO CHOKHUBYMMA KPEIUT», M SKUM CIiJI PO3YMITH BH]
KPEIUTHOTO JIOTOBOPY, 32 SIKMM KPEIUTOAABEIh 3000B’SI3yETHCS HANATUA CIIOKUBYHIMA
KpEeIUT Yy pO3Mipi Ta HAa yMOBaX, BCTAHOBJIEHUX JOTOBOPOM, a CITOKHBAY
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(mo3M4aNbHUK) 3000B’S3y€ThCSl TOBEPHYTU KPEAUT Ta CIUIATUTA MPOIEHTH 3a
KOPUCTYBaHHS KPEIUTOM Ha yMOBaX, BCTAHOBJICHUX JJOTOBOpoM [4].

KOpunnunuii Mmexanizm 3a0e3reyeHHs NpaB JIOJUHU — 1€ cucTeMa e(hEeKTUBHUX
IOpUJIMYHUX 3aco01B (TapaHTii) peasizallii, OXOPOHM Ta 3aXHCTy IpaB JIIOJIUHH,
3aKpIIUICHUX Y HOPMATUBHO-TIPABOBUX aKTaxX Ta B IHIIKX JKEpeNax IMpaBa, a TaKoX
3ac001B, 3a IOIOMOTOI0 SIKMX (POPMYETHCS MPABOCBIIOMICTh JIFOAUHU [5, C. 7].

Binrak, mpomoHyeThCcs Mg JOTOBIPHUM MEXaHI3MOM 3aco0y 3aXHCTy IpaB
CIO’KMBAa4Ya PO3YMITH CUCTEMHUN KOMIUIEKC 3aXO0JIB Ta HAJIaHUX 3aKOHOM TapaHTii,
CIpSIMOBAaHUX Ha 3a0€3MEUEHHs 3aXUCTy MpaB CIOXKUBaya, SK MO3WYAIbHHUKA, a
TaKOX HaOlp BUKIIOYHUX OOMEXEHb Ta ICTOTHUX YMOB JOTOBOPY CIOKMBYOIO
KpeaUTyBaHHS.

Buxoasuu 3 BU3HAYEHHS JIOTOBOPY MPO CIOKUBYUI KPEIUT, OUEBUIHUM € T€,
M0 KJIOYOBI yMOBM HOTO HaJaHHS Ta TOBEPHEHHS BHU3HAYAIOTBCS caMe
MOJIOKEHHSIMU JTOTOBOpPY. BinTak, Te B skiii criociO Ta sik 00yMOBIJIEHI B3a€EMHI MpaBa
Ta OOOB’SI3KM CIIOKMBadya Ta OaHKy, 1 € BU3HAYaJIbHUM [IJII YMOB KPEIUTYBaHHS.
JIoroBip Mpo CHOXKMBUMKA KpEauT II€ MepeayciM JeKiapallis, TOpOXKHS KapTa,
BIJIMMOBIAHO JI0 SIKO1 MO3UKOJIaBEIlhb 1 MTO3MYATILHUK OYIyTh B3a€EMO/TISITH.

CrnoxuBay € IOPUAMYHO MEHII OOI3HAHUM B OCOOJIMBOCTSAX CIEIIaJIbHOTO
3aKOHOJIaBCTBA. € cl1admM cy0’€KTOM B €eKOHOMIYHOMY Ta OpraHi3aliiHoOMy IUIaHi,
MOPIBHSHO 3 OAHKOM, SIK «TIPO(eciitHO yrpaBHEHUM Cy0’ €KTOM», TOMY 3aKOHO/IaBEIIb
BXKMB 3aXO0/I1B 3311 GOopMyBaHHS €(heKTUBHOTO JOTOBIPHOTO 3aXUCHOTO Oap’epy s
CIIO’KMBAYa, y BUTJISA/I IEBHUX 1IHCTPYMEHTIB 3aXUCTY.

BignoBimno 1o 4. 1 cr. 638 IluBUIBHOTO KOJACKCY VYKpaiHM JOTOBIp €
YKJIQJCHUM, SIKIIO CTOPOHU JOCATIM 3rOJM 3 YyCiX ICTOTHUX YMOB JOTOBOpY.
[cToTHUMH yMOBamMH JIOTOBOPY € YMOBH TIpO MPEAMET JOTOBOPY, YMOBH, IO
BHU3HAYEHI 3aKOHOM SK 1CTOTHI a00 € HeOOXITHUMHU JJISI JOTOBOPIB JAHOTO BHIY, a
TAaKOX YCI TI YMOBH, IIOJI0 SKUX 3a 3asiBOI0 XO04a O OJHIET 13 CTOpiH Mae OyTu
JIOCATHYTO 3rofu [6].

VY ct. 12 3akony Ykpainu «IIpo croxxuBue KpeauTyBaHHS» 3aKpilieHl 1CTOTHI
YMOBH JIOTOBOPY MPO CHOKUBYUM KPEAUT, TOOTO YMOBH 0€3 JOCATHEHHS 3TOAH 1100
SKUX JIOTOBIP HE MOXKE BBAKATHUCS YKJIAJICHHUM.

[IpomoHyeThcst  ICTOTHI  yMOBH  JOTOBOPY TMPO  CIOXKWUBUMK  KPEAWT
kJacu(iKyBaTH 3a TAKUMH TPYTIaMHU.

[Tepmra rpyma — 11e 3aranbHi ymMoBH. Ll rpyma yMOB BKJIIOYA€E MOJIOKEHHS, SKi
BU3HAYAIOTh OCHOBHI YMOBU HaJaHHS  KPEAUTY, JO SKHUX  HAJCKHUTh:
1) HaliMeHYBaHHS Ta MICII€3HAXOKEHHS KPEIUTOIABIIS Ta KPEIUTHOTO TIOCEPETHIKA
(3a HaAsABHOCTI), Mpi3BHINE, iM’S, MO OAaTHKOBI Ta MICIIe MPOKHUBAHHS CIIOKHBaya
(mo3u4anbHUKA); 2) TUT KpeauTy (KpPEeIuT, KpeauTHA JiHis, KPeIUTyBaHHS PaxyHKY
TOINIO), METa OTPUMAaHHSA KPEAWTy; 3) 3arajJbHUl pPO3MIp HAAAHOTO KPEIUTY;
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4) mopsZIOK Ta YMOBHM HaJaHHS KPEIUTY; 5) CTPOK, HA SKHH HAJA€ThCA KPEIUT,
6) HpoIllcHTHA CTaBKa 3a KpeAauToM, il Tuml ((pikcoBaHa 4YM 3MIHIOBAaHA), MMOPSIOK il
OOYHCIICHHS, Y TOMY YHCII, MOPSAA0K 3MiHH, Ta cIiaTd npoieHTiB [4]. Lle, Tak 6u
MOBHUTH, 0230B1 YMOBH, K1 BU3HAYAIOTh PO3MIp, CTPOK, BIICOTKOBY CTaBKY 1 OPSIIOK
Ha/TaHHS KPEAUTHUX KOIITIB CIIOKUBAYCBI.

Jlpyra rpymna o0’eIHye YMOBH CYNMpOBOIYy Ta 3abe3nedeHHs kpeauty. o 1miel
Ipymny 3aKOHOJaBeIlb BiJIHIC YMOBH JOTOBOPY IPO CIIOKUBUUN KPEAUT CTOCOBHO
HEOOX1THOCT1 YKJIaJICHHS JOTOBOPIB IIOJO CYHPOBIIHUX TOCIYr TPETiX 0cio,
NOB’S3aHUX 3 OTPUMaHHSIM, OOCIYrOByBaHHSM Ta TIOBEPHEHHSM KpPEIUTY
(cTpaxyBaHHs, KOMICIi Ta 1HIIE), a TaKOXX BHUJM 3a0€3MEUYEHHS HAJaHOTO KPEIUTy
(mampukJiag 3actaBa 4u rnopyka). KpiMm Toro, icHye 1 J10JaTKOBE OOMEXEHHS, SKE
MoJIATae€ 'y TOMY, IO KPEIUTOJIaBellb HE Ma€ IpaBa 3a3HadyaTh y JOTOBOPI MpO
CHOKMBYMM KPEAUT SIK MOPYyUUTENsi a00 MAaHHOBOTO MOPYUYHUTENSI 0CO0Y, 3 KOO HE
YKJIaJICHO BIJIMOBITHUN MUCHhMOBUM aoroBip. L{g 3akoHOJaBUa HOBENa MOKJIMKaHA
HaJaTH JOJATKOBUM 3aXHCT HE CKUIBKA CaMOMYy CHOXXHUBady (BUKJIIOYUTH
«OOMEXEHOTO TOPYUMTEIISD ISl 3MIHU TEPUTOPIadbHOI MIACYHOCTI), ajie i TpeTiM
ocobam, sikux 0e3 iX 3roJid MOXYyTh (POPMaJIbHO BKA3aTH B JOTOBOPI MOPYUYUTEIEM 32
BKa31BKOIO CAMOTO CIOKMBaya, a B MOJAIBIIOMY TaKUM MOPYYHUTENb MOXE CTaTh
KEPTBOIO AISUTBHOCTI HETOOPOCOBICHUX KOJIEKTOPCHKUX KOMITaHIMH.

Tpetst rpyna ymMoOB JOTOBOPY CTOCYETHCS BapTOCTI CIOKHMBYOTO KPEIUTY Ta
(bOpMYy€ETBCSL 3 YMOB JIOTOBOPY PO OPIEHTOBHY peajbHy PIYHY MPOIIEHTHY CTaBKY i
OpPIEHTOBHY 3arajbHy BapTICTh KpPEIWUTy JMJId CIOXKHBa4Ya Ha JaTy YKIAJIEHHS
oroBOpYy. BapTo 3BepHyTHM yBary, IO 3aKOHOJAABEIr TNependayuB 1€ OJWH
3aMO0KHUK JIJIi 3aXMCTy TpaB CIOXKKMBaya, BKAa3aBIIM, M0 YCl MPHUITYIICHHS,
BUKOPHUCTaH1 JJii OOYHMCIICHHS OpPIEHTOBHOI peajbHOI PIYHOI MPOIEHTHOI CTaBKU
Ta/ab0 OPIEHTOBHOI 3arajJbHOI BAPTOCTI KPEIUTY, TOBUHHI OyTH 3a3HAUYCHI.

YMOBH BUKOHAHHSI JIOTOBOPY MPO CIOXUBYUN KPEIUT YTBOPIOIOTH UYETBEPTY
rpyny. Taki yMOBU BU3HAYAIOTh MOPSIIOK MIOBEPHEHHS KPEIUTY Ta CIUIATH MPOIECHTIB
32 KOPUCTYBAHHS CIOXHBYUM KPEIUTOM, BKJIIOYHO 13 KUIBKICTIO TUIATEXKIB, IX
PO3MIPOM Ta MEPIOUYHICTIO BHECEHHS, Y BUMIISAL rpadika miarexiB. o 1iei rpymnu
TaKOX BITHOCHMO TOJIOKEHHS JOTOBOPY OO0 MOPSAKY JTOCTPOKOBOTO TMTOBEPHEHHS
KPEIuTy, a TAaKOXK MOPSJIOK Ta YMOBHU BIIMOBHU BiJl HaJaHHS U OJEpPKAHHS KPEIUTY.
3aKkoHOJIaBeIh OKPEMO TependaduB, IO CHOKKMBAad4 HE 3000B’SI3aHUN CIIAa4yBaTH
KPEIUTONABITIO OyIb-sIKI TUIATEXK1, HE 3a3HAUCHI Y JIOTOBOP1 MPO CIMOKUBYHMN KPEIUT.
[IpaBo kpeauTOnaBIlE BUMaratu MOBHOTO TMOBEPHEHHS CYMYy KPEIUTY B OyIb-sKuil
9ac 13 BU3HAYEHHSM CTPOKY MOTEPEHKEHHS CIIOKMUBaya MPO TaKy BUMOTY, MOKJIUBE
BUKJTIOYHO Yy BWIIQJIKy HAJAaHHS CIOXXKHMBYOTO KPEIUTY HA yMOBAX KPEAUTYBAaHHS

paxyHKYy.
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[I’sTa rpyna moeaHye yMOBH BIJANOBIIAJBHOCTI 3a MOPYIICHHS CTOPOHAMHU
B3STUX Ha cebe 3000B’s3aHb. Y M0 TPYyMy BKIIOYEHI YMOBH IIPO HACIIIKH
IPOCTPOYCHHS BUKOHAHHS 3000B’S3aHb 31 CIUIATH ILJIATEXIB, y TOMY YHCI, PO3MIP
HEYCTOMKH, TPOLEHTHOI CTaBKHM, IHIIMX IUJIATEXIB, $KI 3aCTOCOBYIOTHCA YU
CTATYIOTBCS IPY HEBUKOHAHHI 3000B’s13aHHSA 32 JIOTOBOPOM IPO CHOKUBYUM KPEIUT.
3akoH Ykpainu «I[Ipo BHeceHHs 3MiH J0 JESIKUX 3aKOHIB YKpaiHU MIOJ0 3aXHUCTy
CIIO’KMBAYIB IIPHU BPETYJIIOBAHHI MPOCTPOUYEHOT 3a00proBaHocTi» Bij 19 6epesns 2021
poky Ne 1349-1X [7] HONOBHUB 110 TPYIy YMOB, Nepe0aYMBIIHU PABO CIIOKHUBAYa
Ha 3BepHeHHs 0 HamionanpHoro ©OaHky VYKpaiHM y pas3l [OpYLIECHHS
KPEAUTOJABIIEM, HOBUM  KpPEIUTOpPOM Ta/abo  KOJEKTOPCHKOIO  KOMIIAHIEIO
3aKOHOJIaBCTBA Yy cdepl CIOXKUBUOTO KPEAUTYBAHHS, Y TOMY YHCII TOPYIICHHS
BUMOI' 1IIIOJO B3a€EMOJII 13 CIOXMBA4YaMU TIPU BPETYJIOBAHHI IMPOCTPOYECHOI
3a00proBaHoCTi (BUMOT MIOJI0 €TUYHOI MOBE/IIHKH), @ TAKOXK HA 3BEPHEHHS JI0 CYy 3
MO30BOM TMPO  BIJIIKOJAYBAaHHS INKOJW, 3aBJaHOI CIOXHKBady Yy TIpolect
BPETYIIIOBAHHS MPOCTPOUEHOT 3a00proBaHocTi [4].

[Mocty rpyny ¢dopmyroTh iHIII YMOBHU jAoroBopy. Lle, 30kpema, 000B’s3k0Ba
3roja CrokuBaya Ha JOCTYH 110 iH(opMallii, 0 CKIIaJae Horo KpeauTHy 1CTOPito, a
TaKOX Ha 1i 301p, 30epiranHs, BUKOPUCTAHHS Ta MOIIMPEHHS Yepe3 OI0pO KPEIUTHUX
icTopiii. BiICyTHICTB Takoi 3rojiM Cro)kMBaya Ma€ HACIIIKOM BIJIMOBY KPEIUTOAABLIS
B YKIAJEHHI JOTOBOPY Ta 3/AiMICHEHHl KpenuTHoi omepamii. Jlo 1iei rpymnu
BITHOCSITECA TOJIOKEHHSI TMPO HIKYEMHICTh BHECEHHX JI0 JIOTOBOPY 3MiH B
OJTHOCTOPOHHBOMY TIOPSIJIKY, TOOTO HE 3a CITUIBHOIO 1 0€3YMOBHOIO 3TO[0F0 CTOPIH.

IToMixk iHIIIOrO, 3aKOHOJABEIlb HAJaB JOJATKOBI rapaHTIi JJis CIIOKHBaYa y
BITHOCMHAX 3 KOJEKTOPCHKMMHU KOMIIAHISIMH, TIepen0ayuBIIn: 3a00pOHY 3alydyaTu
KOJIEKTOPCHhKY KOMIIAHIIO JO BPETYJIIOBAHHS MPOCTPOUYEHOI 3a00PTrOBaHOCTI, SIKIIO
JIOTOBOPOM TaKe HE MepeadadyeHo; 3a00pOHY MO3MKOAABINIO 3BEPTATUCS JI0 TPETIX
ociO 3 Meroro 1H(pOpPMYBaHHS TMPO HEOOXIAHICTh BUKOHAHHS CIOKHBAaYeM
3000B’s13aHb, SKIIO BKa3aHa yMOBA BIJCYTHS Y JIOTOBOPIi; 3a00pOHY KPEAUTOABIIIO,
HOBOMY KpPEIUTOPY, KOJEKTOPChKIM KOMMaHIi MOBIAOMIISATH 1H(OpMAIIO TIPO
YKJIQJICHHS CIOXKMBAaue€M JOTOBOPY MPO CIHOKWMBUMUNA KPEIUT, WOTO yMOBH, CTaH
BUKOHAHHSI, HASIBHICTh MTPOCTPOUCHOT 3a00proBaHOCTI Ta ii po3Mip ocobam, fKi HE €
CTOPOHOIO IIHOTO JIOTOBOPY, 3a BHUKIIOUCHHSM IMOBIJOMJICHHS TPEACTaBHUKAM,
CHAJKOEMISIM, TTIOPYIHUTENISIM, MAMHOBUM TIOPYUYUTEIISIM CIIOKHBada, TPETIM 0cobam,
SK1 TaKy 3roJly Ha/IaJid, Ta 32 YMOBH III0 TakKe nepeadaueHe JOroBOpoM.

Oxpema yBara mpujijieHa HE TITBKH 3aXUCTy TpaB CIOXHBa4ya MPH yKJIaJICHHI
JIOTOBOPY Ta BHU3HAuUEH1 HOro 3MiCTy, a 1 (pakTUUHOMY criocoOy iX BUKIaneHHsS. Tak,
3rigHo 4. 3 cT. 12 3akony Ykpainu «lIpo cnokuBue KpeauTyBaHHS» 3a00POHSETHCS
y Oynp-skuil croci® YCKIaTHIOBATH MPOUYUTAHHS CIIOKHUBAYEM pPEaTbHOI PIYHOI
MIPOIIEHTHOI CTaBKM Ta 3arajbHOI BapTOCTI KPEIUTY IS CIIOKHMBaya, 3a3HAYCHUX Y
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JIOTOBOP1 PO CTIOKUBYHH KPEeIUT a00 B JOJATKY JI0 TAKOTO JOTOBOPY, Y TOMY YHCII,
NUITXOM JAPYKYBaHHS HOTO MMIPUPTOM MEHIIOTO pO3Mipy, HI)K OCHOBHHUH TEKCT,
3IATTS KOJIbOpY HIpUPTYy 3 KombopoM ¢oHy [4]. Bkazana rapanrtis yOe3nedyuTh
CTIIOKMBaYa BiJl MiJMUCAHHSI TUX JOTOBOPIB, 3 YMOBAaMHU SKHUX BiH MOE BUSBHTHUCS
(GakTHYHO HE O3HAWMOMJICHHWH, 3 ONNIALYy Ha 3JIOBXKHUBAHHSI ITO3UKOJABIEM
TUTNIOTPaIYHOTO CIIOCOO0Y TX BUKJIATY.

3aKkoHOJIaBellb BKOTPE HaMaralo4uch BUPIBHATH OajlaHC MpaB Ta IHTEPECIB
CTIIOKMBaYa Ta TMO3UKOJIABIS «KPEIUTOABIA) HAa CTadil YKIaJeHHS AOTOBOPY, YV 4. 5
cT. 12 3akony Ykpainu «lIpo crnoxuBue KpeauTyBaHHs» NepeadadyuB MPUHIIMUI, 32
SIKUM Ti YMOBH JIOTOBOPY PO CIIOKUBYWH KPENIUT, SIKi 0OMEKYIOTh MpaBa CIoKMBaya
MIOPIBHSIHO 3 TIpaBaMH, BCTAHOBJICHUMH UM 3aKOHOM, € HIKYEMHHMH, & CaM JIOTOBip
PO CIOXUBYUN KPEIUT, YKIAJACHUN 3 MOPYIICHHSM BUMOT YaCTHHHM TEPIIOi i€l
CTaTTI, € HIKUEMHHUM.

TakumM 4YMHOM, OCHOBOIO JIEBOTO JIOTOBIPHOTO MEXaHI3MYy 3aXUCTy TMpaB
CIOXKMBA4Ya TMPU OTPUMAHHI KPEIUTHUX TIOCIYT €: BU3HAUYCHHS 3aKOHOABIIEM
ICTOTHUX YMOB JIOTOBOPY TpPO CIOXUBYUN KpEIUT; MepeadadyeHHsl J0JIaTKOBHUX
rapaHTii Ta 3amoOLKHHUKIB BiJI MOXKJIMBHX 3JIOBXKMBaHb 31 CTOPOHHM KPEIUTOABIIS,
HaJeXHa OOI3HAHICTh CaMOTO CIIOXKMBaya Ta MOro OOepeXHICT, MNpu BUOOPI
KPEAUTHOTO MPOAYKTY.
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Ky3nenosna JI. B.,

3aBiyBay Kadeapu myOJiyHOTO Ta MPUBATHOTO TIpaBa,
KaHIUIAT IOPUANIHUX HAYK

(CxioHoesponelicoKull yHigepcumem

imeni Payga Abnsazosa)

YMOBHM 3JJIMCHEHHSI YIIPABJIIHHSI MAMHOBUMHU ITIPABAMU
IHTEJEKTYAJIBHOI BJJACHOCTI

[Topsimok AisUIBHOCTI Oprasizailiid, siKi 3A1HCHIOIOTh KOJEKTUBHE YIPABIIIHHS
MalHOBUMHU TpaBaMH IHTEIEKTYyalbHOI BIACHOCTI, BU3HAYAETHCS 3aKOHOM YKpaiHU
«IIpo edexTuBHE ympaBliHHS MaWHOBMMHU TIpaBaMHU IPABOBIACHUKIB y cdepi
aBTOPChKOro mpapa i (a00) cymikuux mpaB» [1]. Tak, opraHizailisi KOJEKTHBHOTO
YIOPaBIIHHSI € HENPUOYTKOBOIO OpraHi3aili€lo, YTBOPIOETHCS B OpraHizaliiHo-
paBoBii (opMi TPOMAZCHKOTr0 00’ €IHAHHS 31 CTATYCOM IOPUIUYHOI OCOOU, €TMHUM
BUJIOM JISTTLHOCTI SIKOi € BUKOHAHHS HACTYMHUX 3aBJaHb 1 PYHKINN: yKJIaJCHHS 13
KOpPUCTYyBauaMH JIOTOBOPIB TPO HAJaHHS JO3BOJIy Ha BUKOPUCTAaHHS OO0 €KTIB
aBTOPCHKOTO TpaBa 1 (a00) CyMDKHHUX IMpaB Ta JOTOBOPIB MPO BUILIATY BUHATOPOIH
(BimpaxyBaHb) 3a BUKOPUCTAHHA OO’€KTIB aBTOPCHKOTO TMpaBa 1 (ab0) CyMiNKHHUX
paB; YKJIAJACHHS JOTOBOPIB PO MAPTHEPCTBO, IOTOBOPIB MPO MPEICTABHUIITBO MPAaB
3 1HIIMMHU OpTaHi3allisiMH KOJEKTUBHOTO YIPaBIIHHA, 30MpaHHS, PO3MOIiT Ta
BUIUIaTa JIOXOJY BIJ IIpaB IIPAaBOBJIACHUKAM; 3BEPHEHHS 10 Cyay BIJI IMEHl
IIPaBOBJIACHHUKIB 3a 3aXHCTOM IXHIX MaWHOBHX TIpaB BIAMOBIIHO 10 CTaTyTHUX
MOBHOB&)XEHb Ta JOPYYCHHS MPABOBIACHUKIB [1].

CBoi TIOBHOBa)XKEHHSI OpraHi3ailii KOJIEKTUBHOTO YIPABIIHHS 3A1MCHIOIOTH
HaJalouu Oyab-IKUM 0c0o0aM IIISXOM YKJIQJCHHS 3 HHUMH JOTOBOPIB HEBUKIIIOYHI
MpaBa Ha BUKOPHUCTaHHS O0’€KTIB aBTOPCHKOTO MpaBa abo cymikHHX TipaB. Jliroue
3aKOHOJIABCTBO JO3BOJISIE OpraHizarii KOJEKTHBHOTO YIPAaBIIHHS YIPaBISATH Ha
TEPUTOPIi HAIIOT Jep>KaBM MaWHOBUMHU TPaBaMHU 1HO3EMHHX CYO’ €KTIB aBTOPCHKOTO
mpaBa a00 CyMDKHUX TIpaB. Take ympaBiIiHHS 31MCHIOETBCSI Ha MiJICTaBi JI0TOBOPIB 3
TaKUMHU K 1HO3EMHUMH OpTraHi3alisiMH, B TaKOMY JOTOBOPI MOXXYTh 3a3HayaTHCS
YMOBU B3a€EMHOTO TMPEACTABHUIITBO I1HTEPECIB. 3TIAHO YKIAJCHOTO JOTOBOPY
BITYM3HSIHI Oprafizaiii MOXYyTh JOpPy4YaTH 1HO3EMHHM OpTraHi3aIlisiM yMpaBJISATH Ha
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KOJIEKTUBHIM OCHOBI 3a KOPJOHOM MaWHOBMMHU TIpaBaMU YKPaiHCBKUX CYO’ €KTIB
aBTOPCHKOTO IIpaBa abo CyMI>KHUX IPaB.

Opunuuna ocoba, sika Mae HaMmip BHUKOHYBaTH (YHKIII opraHizaiii
KOJIEKTUBHOT'O YIIPaBIIiHHS, 3000B’s3aHa IMICs 1i JepKaBHOI peecTpallii 3BepHYTHCS
13 3a51BOIO MPO PEECTPAILIi0 OpraHizallii KOJIeKTUBHOrO ynpasiiHHsa. FOpuauyna ocoba
HaOyBa€ cTaTyc opraHi3allii KOJIEKTUBHOTO YIIPaBJIiHH 3 JHSA BHECEHHs 1i 10 PeecTpy
opraHizaiiii KOJIEKTUBHOTO YIpaBIIHHA Ta BHUKIIOYHO y cdepax, 3a3Ha4yeHUX Yy
peecTpi 1010 1€l opraunizamii [2, ¢.26].

Opranizaiiss KOJEKTHMBHOTO YIPaBIiHHA MOXe OyTH akKpeauToBaHA Y
BIIMOBIAHIN cdepl, AKIIO BOHA € PENpPe3eHTATUBHOIO, TOOTO: a) Ma€e JIOTOBOPH 3
ICTOTHOIO KIJIBKICTIO TIPABOBJIACHUKIB — PE3UICHTIB YKpaiHW, sKi B TOPSAKY,
nependayeHoOMy JIIFOYMM 3aKOHOJABCTBOM, 3aJICKJIapyBajl HaJeXHI iM IpaBa Ha
00’€KTH aBTOPCHKOTO MpaBa ab0 CyMIKHHX TpaB, siKi (PAKTUYHO BUKOPUCTOBYIOTHCS
B YKpaiHi; 0) Ma€e JOTOBOPHU IMPO MPEACTABHUIITBO 3 AHAJIOTIYHUMHU 1HO3EMHUMU
oprasizaiisiMid, JOTOBOPH 3 1HO3EMHHMMHM ITpaBOBJIACHUKaMHM, SKi TepeadayaroThb
yIPaBIIIHHS HAHOUIBIIO KUIBKICTIO HAJICKHUX MPABOBJIACHUKAM — HEPE3UJACHTAM
VYkpainu mpaB Ha OO0 ’€KTH aBTOPCHKUX 1 (a00) CyMINKHUX IpaB, SIKI (PaKTUIHO
BUKOPUCTOBYIOThCS B YKpaiHi [1].

Craryc akpeAMTOBAaHOI oOpraHizaiii KOJIEKTUBHOTO YIIPaBIiHHA MaWHOBUMU
npaBaMu HaOyBaeThbCs Ha KOHKYPCHIM OCHOBI, TakMil KOHKYpPC € BIIKPUTHM 1
OpPraHi30BYETHCA CICHMIAIBHOI TOCTIHHO [IIFOYOK0 KOMICIEHO 10 aKpeauTarii
oprasizailiii KOJISKTUBHOTO yNpPaBIiHHI MAHOBUMH TIPaBa.

OcHoBHE 3aBJaHHS OpraHizaili KOJIEKTUBHOTO VYIPABIIHHS MalHOBUMH
IpaBaMU 3BOJUTHLCS J0 YKJIQJICHHS IMBUIBHO-TIPABOBUX JIOTOBOPIB MO0 TMepeaadi B
yIPaBIIiHHS aBTOPCHKUX MAWHOBHUX IPaB; JOTOBOPIB 3 KOPUCTYyBa4aMH MO HAJAHHIO
TaK 3BaHMX AaBTOPCHKHUX IMOCIYr a00 JOTOBOPIB MPO CHOKHUBAHHS aBTOPCHKOTO
TOBapy, 3a SKUM KOPHCTYBaudi aBTOPCHKOTO TOBapy IMOBHUHHI KOKHOTO MICSIIS
CIUTauyBaTH BHHArOpOJy aBTOPY Ha paxyHKH Oprasizaiii; y posmoair 310paHux
KOIITIB MIX aBTOpaMH, SKI Tepedaii CBOi MaWHOBI TpaBa y KOJICKTUBHE
ynpasminsas [3, ¢. 38].

JlitounM 3aKOHOJABCTBOM BHU3HAYEHO TPHU BUIU KOJEKTHBHOTO YIPABIIHHS —
T00pOBLTBHE, 00OB’SI3KOBE Ta PO3ITUPEHE.

Biamosinno 1o ct. 1 3akony Ykpainu «IIpo edexTrBHE yrpaBiiHHSI MailTHOBUMHU
MpaBaMy TPABOBJACHUKIB Y cdepi aBTOPCHKOTO MpaBa 1 (ab00) CyMDKHHX TpaBy,
«J100pOBUTbHE KOJIEKTUBHE YMPABIIIHHS — KOJIEKTUBHE YIPABIIHHS, 1O 31HCHIOETHCS
OpraHizaiisiMd KOJEKTUBHOTO YIPABIIHHS, 3apEECTPOBAHMMU Y BCTAHOBJICHOMY
MOPSIIKY, BUKIIOYHO IMOJ0 00’€KTIB aBTOPCHKOTO MpaBa 1 (ab0) CyMDKHHX TIpaB,
BKIIIOYCHHX JI0 KAaTaJory BiAMOBIJAHOI opradizaiiii KOJEKTHBHOIO ympaBiaiHHs» [1].
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J1oOpoB1JIbHE KOJICKTUBHE YIIPABIIIHHS 31MCHIOETHCS OpraHizamisiMi KOJIEKTUBHOTO
yIpaBJIiHHS.

JlitouuM 3aKOHOJJAaBCTBOM TaKOX BCTAaHOBJICHO, 1110 Oprasizailii KOJEKTHUBHOTO
yIpaBJIiHHSI MOXYTh 00’ €THYBaTHUCS Ha JOTOBIPHMX 3acajiax JJIsl peai3allii CrijIbHUX
3aBAaHb Ta YKIaJaTH MK COOOI0 JIOTOBOPH IMPO MAPTHEPCTBO Ta JOTOBOPU PO
NpeiCTaBHUITBO TpaB. DYHKINT 3 pO3MIUPEHOro Ta 0OOB’SI3KOBOTO KOJEKTUBHOIO
yIOpaBJIiHHSI HE MOXYTh OyTH Iepe/iaHl Ha IMiJACTaBl JOTOBOPY MPO MAPTHEPCTBO UM
JOTOBOPY PO IPEACTAaBHUITBO MpaB [4, ¢.168].

OO0O0B’sI3KOBE KOJICKTUBHE YMPABIIHHSI — KOJIEKTHUBHE YIPABIIHHSI MalHOBHUMHU
npaBaMu Ha O0’€KTH aBTOPCHKOrO MpaBa a00 CYMDKHHUX IpaB HE3AJIECKHO Bif iX
HAsBHOCTI B KarTajio31 OpraHi3ailii KOJCKTHBHOTO YIPAaBIIHHS, IO 3I1HCHIOETHCS
aKpeUTOBAaHMMU OpraHizaIlisiMu. 3a KOKHOIO ceporo 000B’I3KOBOTO KOJIEKTUBHOTO
yIpaBIIiHHS BU3HAYAETHCS JIMIIE OJHA aKpeauToBaHa opraHizamisa. lle o3Hauae, 1o
BUMOTH aHTUMOHOIIOJIBHOTO 3aKOHOJABCTBA y cdepl KOJEKTUBHOIO YIPABIIHHS
IpaBaMU 3aCTOCOBYIOTHCS 31 3HAUHUMHU OOMEKEHHSIMH.

Posmiupene kolleKTUBHE YIIPaBIIiHHS — 1€ KOJICKTUBHE yIHPABIIHHSI MallHOBUMHU
npaBaMu Ha O0’€KTH aBTOPCHKOTO MpaBa a00 CYMDKHHUX IpaB HE3AJIEKHO Bif iX
HAsSIBHOCTI B KaTaJlo31 Opraxi3ailii KOJEKTUBHOTO YMPaBIIHHSA, KPIM BHUMAJKIB, KOJIU
BIJIMOBIJIHI TIpaBa BWJIYYEHI MPABOBIACHUKOM 3 KOJEKTUBHOIO VYIPABIIHHS Y
BIJIMOBIAHOMY TIOPSAKY, IO 3IIMCHIOETHCS aKpPEAUTOBAHUMH OpraHizamisMu |5,
c. 26]. XapakTepHUMH OCOOJHUBOCTSAMHU PO3IIMPEHOTO KOJCKTHBHOTO YIIPABIIHHSA €
TE, 1110: WOTO Jisl MOIIUPIOETHCA Ha BCIO TEPUTOPIIO YKpaiHU; BOHO 3IHCHIOETHCS
00 MaWHOBUX TMpaB YCIX TMPABOBJIACHUKIB, HE 3aJCKUTHh BIJT OOPaHOTO
IIPABOBJIACHUKAMHU CIIOCOOY YIPABIIHHS HAJICKHUMHU iM IMpaBaM, TOOTO BOHO €
HE3aJIEKHOI CHUCTEMOI0, BCTAHOBJICHOIO 3aKOHOM, fKa (PaKTUYHO HAKJIANAE€THCS Ha
CUCTEMYy yMpaBiIiHHS, OOpaHy MpPaBOBJIACHUKOM; OpraHisaiis, M0 3/1ACHIOE
PO3IIMPEHE KOJEKTUBHE YIIPABIIHHA Ma€ OyTH aKpeIUTOBAHOIO.

Takum ymHOM, cHCTeMa KOJIEKTMBHOTO YIPaBJIIHHS MaWHOBUMHU aBTOPCHKUMH
Ta CyMDKHUMU TIpaBaMu JOHEAaBHA B YKpaiHi Oyia HEmpo30poro Ta HeeeKTUBHOIO.
B yMoBax 3Ha4yHOro TEXHOJIOTIYHOTO MPOTPECy, MPABOBJIACHUKUA BXKE HE B 3MO31
BIJICTEKUTH yC1 BUTIAJIKU BUKOPUCTAHHS TBOPIB Ta 00 €KTIB CyMIXHUX MPaB, a TAKOXK
310paTd BHUHAropoAy 3a TaKe BUKOPUCTaHHS. BUKIIOYHO 3aBASIKA JiSUTBHOCTI
oprasizaiiii KOJEKTUBHOTO YIPaBJIiHHS TMpaBaMH, 1€ € MOXIUBUM. Y 3B’S3Ky 3
npuitHATTIM B 2018 pori 3akony Ykpainu «[Ipo epexTrBHE yripaBaiHHS MaTHOBUMHU
npaBaMy MPABOBJIACHUKIB Yy cdepl aBTOpChKOro mpapa i (a00) CyMDKHHX TpaBy», B
VYkpaini BiOynock (GopMyBaHHS CHUCTEMH KOJCKTHBHOTO YIPABIIHHS 32 3Pa3KOM
eBporechbkux KpaiH. CromiBaemMocs, M0 MpoIeaypa PeecTpaiii Ta akpeauTarii
oprasizailiii Mae ctatv OLTBII MTPO30POI0, a BUIJIATa BUHATOPOIHN MTPABOBIACHUKAM —
€(eKTUBHIIIOIO.
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MaiikyT X. B.,

npodecop kadenpu

IIUBUILHO-TIPABOBUX JUCIUILIIH [HCTUTYTY MpaBa,
KaHJIUJAT IOPUAUIHUX HAYK, JOLEHT

(JIvsiscoKutl Oepoicasrutl yHigepcumem
BHYMPIWHIX cnpas)

HEMATEPIAJIBHI BJIAT' A SIK OB’€EKTHU HUBIVIbHUX ITPAB

Bbynp-sike 1MBUIBHE TIPABOBIAHOIICHHS BWHUKAE 3 TPUBOAY KOHKPETHUX
MarepiaibHuX a00 HemarepianpbHUX Ojar. Y UHMBUIBHOMY TIpaBi Take OJaro
IMEHY€eThCSl 00’ €KTOM LIMBUIBHUX MPaB.

3a O3HAKOIO MAaTepiaJbHOCTI YW HEMaTepiaJbHOCTI Oylar, ypaxoBYKOUHU
nojioxkeHus c¢r. 177 lluBimeHOro komekcy Ykpainu (dani — LK Yrpainu) [1],
3MIMCHIOETHCS AUQEPEHINallisi OKpeMUX BUIIB 00’€KTIB IUBUILHUX mpas. [Ipudomy
MOHSTTS «0JIaro» 3aCTOCOBYETHCS K y3arajabHIOKYE 010 pedeil, 30KpeMa TpoIIei,
IIHHUX TMarfepiB, IHIIOTO MaiiHa, MaiHOBHMX TIpaB, PE3YJbTATIB POOIT, MOCIYT,
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pe3yJabTaTIB IHTEIEKTYyaIbHO1, TBOPUOI MISIIBHOCTI, iHPopMarii Tomro. [IpukmMeTHUKH
«MaTepialibHU» Ta «HeMaTeplaJIbHUI CTAHOBIIATH AUXOTOMIYHY Mapy Ta BKa3ylOTh
Ha XapakTepHl 0COOJMBOCTI 00’€KTIB TOTO UM IHIIIOTO BUAY. MarepialibHICTh BKa3zye
Ha Te, mo OJyiary BiacTuBa (pizMyHa CyOCTaHIls, BOHO HAJCKHUTh JO IPEIMETIB
MaTepiaibHOTO CBITY, XapaKTepU3YeTbCA PO3MIPOM, KOJBOPOM, CTPYKTYpOIO.
BignoBigHo, HemaTepiadbHICTh CBIIYWTH NIPO BIJICYTHICTH y Onara (i3uyHOl
cyOcTaHIlli, BiATaKk Ojaro He HAJIEXKHUTh 0 TMPEIMETIB MaTepiaJbHOIO CBITY, HE
OKPECIIIOETHCS BIACTUBOCTIMU (HOPMHU, PO3MIPY, KOJIBOPY, CTPYKTYypU. BpaxoByrouu
3azHayeHe, Ha aymky C. O. CrhimueHko, mo3a MeXaMH Mapu «MaTepiaibHl —
HeMaTtepiayibH1 0j1ara» 00’€KTH HUBUIBHUX MpPaB ICHYBaTH HE MOXYTh. [Ipuuomy cam
MOJUJT 3aCHOBaHUM Ha JIUXOTOMIi, a TOMYy JUICHE MOHSTTS PO3AUIAETbCS Ha JBa
HecyMicHi [2, ¢. 82-83].

3 TOYKM 30pYy BITUM3HSHOIO 3aKOHOJIABCTBA, CHCTEMY HEMaTrepialibHUX OJar
CTaHOBJISITh PE3YJIBTATH 1HTEJICKTYaIbHOI TBOPYOI JAiSILHOCTI Ta 1HII 00’ €KTU MpaBa
IHTEJIEKTyaJIbHOI ~ BJIACHOCTI; 1H(opMallis; OCOOMUCTI HeMaiHOBiI Onara, sKi
OXOPOHSAIOTHCS ITUBUILHUM 3aKOHOJIABCTBOM, XapaKTEPUCTHKA SKUX 3HIHCHIOETHCS
Hopmamu raBu 15 LK Vkpainu.

VY cydacHOMy CBITI Jefaii OUIBIIOr0 3HAYEHHS B PI3HOMAHITHIMIUX cdepax
JIOJICBKOT TisUIbHOCTI HaOyBae IHTENEKTyalbHa, TBOpYa [isIbHICTH. Bimg Toro,
HACKUIbKU 3HAYHUM € I1HTEJIEKTyaJbHUW MOTEHIlia] CYyCHiJIbCTBA, a TAKOX PIBEHb
HOro KyJbTYpPHOTO PO3BUTKY, 3QJIEKUTh YCIIX PO3B’SI3aHHS MOCTAIHUX IEpe]] HUM
npo0sieM COIIaIbHOTO Ta €KOHOMIYHOTO XapakTepy. |HTenekTyanbHa IISIBHICTH €
OJIHI€0 3 GOPM KUTTETISIILHOCTI JIIOJUHU, CYTHICHOIO OCHOBOIO MPOIIECY CTBOPEHHS
IHTEJIEKTyaJIbHOTO TPOJYKTY Ta BIIATBOPEHHS IHTENEKTyallbHOTO Kamitamy. Lle
po3ymoBa (TBOpYa, JJyXOBHA) TMpals JIOAWHU B Taldy3l HAyKH, JITEpaTypH,
MHUCTENTBA, TEXHIKH, XYA0KHHOTO KOHCTpYIOBaHHS TomIo [3, c. 10].

TBopua (iHTENEKTyallbHA) MISIBHICTh, ii MEXaHI3MH Ta 3aKOHOMIPHOCTI €
npeIMeToM  BUBYEHHs  Oarathox cdep Hayku:  ¢utocodii, meaarorik,
MHCTENTBO3HABCTBA Tomio. OpHAaK BIJHOCHHHU, ITOB’A3aHI 13 3IMCHEHHSIM TaKoi
TUSTBHOCT1, CTBOPEHHSIM, BUKOPUCTAHHSIM, OXOPOHOIO Ta 3aXMCTOM ii pe3yibTaTiB, €
IpPEeIMETOM BUBYEHHSI HAYKH IIUBIILHOTO TpaBa [4, c. 382].

31 3Mmicty cr. cr. 199, 418 IIK VYkpaiam BOadaerbcs, 10 pe3yibTaTH
IHTEJICKTyaJIbHOI, TBOPYOi JiSTILHOCTI BHOKPEMIIIOIOTHCS B MeEXKax 3arajabHOI
KaTeropii «00’€KT MmpaBa IHTENEKTYaIbHOI BIIACHOCTIY.

Pesynbrar iHTENEKTyalbHOI Tpami — 1i TPOJIYKT, M0 IMEHYEThCS 3aJIEKHO Bij
HOT0 XapakTepy TBOPOM HAYKH, JITEPATypH, MUCTEITBA, BAHAXOIOM, IPOMHCIOBUM
3pazkoM. KoxXHOMY 3 HHX BJIAacTHBI CBOi OCOOJMBOCTI, SKi CTOCYIOTBHCS:
OXOpPOHO3/IaTHOCTI, BHUKOPUCTAHHS, 3JIIACHEHHS, 3aXUCTy. YCl pe3ynbTaTu
IHTEJIEKTYaJIbHO1 NISTTBHOCTI XapaKTEePU3yIOThCs 3arajJbHUMH O3HAKaMHU — BOHH, Ha
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BIIMIHY BiJ MaTepialbHUX OO0’ €KTIB, MalOTh i7€adbHy MNPUPOIY: TBOPH HAYKH Ta
TEXHIKA — 1€ TIEBHI CUCTEMH HaYKOBHUX Ta TEXHOJIOTIYHUX MOHATH ab0 KaTeropii, a
JiTepaTypHi 1 XyJI0KHI TBOPH CTAaHOBJISATH CHUCTEMYy oOpa3iB. I xod 1mi yci MOHSTTS
30BHI CIPUAMAIOTECSl 4Yepe3 3HAKH, CAMBOJIH, IO iCHYIOTh Ha MEBHUX MaTepialbHUX
HOCISIX, IIHHICTIO € HE 111 HOCIT K pedi, a K HOCIi 11eanbHuX 00’ €KTIB; 111 00’ €KTH HE
HIIJAI0TBCS aMOpPTH3allli Ta 3HOCY; Taki O0’€KTH MOXYTh 3acTapiBaTH JIUIIE
MOpPaIBbHO (0COOJIMBO, KOJIM MIETHCS TIPO PE3yJbTAaTH 1HTEICKTYaIbHOI JISUIBHOCTI B
chepi TexHikn) [5, ¢. 243-244].

Pe3ynbpTaTi 1HTENEKTYaJIbHOT AISILHOCTI B JIITEPATYPHIM, XYA0XKHIN, HAYKOBIH,
TEeXHIYHIA Ta IHIIUX cdepax, SK HemaTepiaiabHl 3a MPUPOJOI0, CTAHOBJISATH OCHOBY
JUTS TIOBHOIIIHHOTO iCHYBAaHHS Ta PO3BHUTKY SK CaMOl JIFOJWHHU, TaK 1 CYCHIJIbCTBA
3aragoM. OcoOIMBO BHpA3HO 1€ BUABIAETBCS B CYYaCHHUX yMOBaX 3pOCTaHHS
3HAQYCHHS  TEXHOJIOTIYHOTO  OOMiHy, I1HHOBAIlIi, CTBOPEHHS  IJ100aJIbHOTO
iH(popMaliitHoro mpocropy Toio [6, c. 37].

[lepeHecenHss BEKTOpPY HAYKOBO-TEXHIYHOT'O TMPOTPECY B HAMPSIMI PO3BUTKY
1H(MOpMAIIHHUX TEXHOJIOT1H 3yMOBHWJIO MIBUJAKE 3POCTAHHS 3HAYMMOCTI 1H(OpMaIrii
K BaXJIMBOTO €JIEMEHTa >KUTTEIISIILHOCTI OyIb-SKOro cycrniabcTBa. [HDOpMmariis,
3rigHo 31 cT. 177 LUK Ykpainu, € 06’€kToM ITUBUIBHUX IIPaB, a BiITaK 3aKOHO/IaBEIlb,
3MIMCHIOIOYN TMPABOBE pEryJitoBaHHS 1H(opMallii B Mekax IaBu 15, BU3HAYUB Tif
CaMOCTIilfHE MicCIle B CUCTEMI HeMaTepiaabHuX OJar.

[ndopmartito sik 00’ekt nuBLibHOro npaa O. B. KoxaHoBchka po3risijgae B
TaKUX MPOsIBaX: SIK 0COOMCTE HEeMailHOBE OJlaro B KOMIUIEKCI OJiar, OKpEClICeHUX Y
ct. 201 Ta Kaumszi apyriii [IK VYkpainu; sk pe3ynbrar 1HTENEKTyalbHOI, TBOPYOI
TISTBHOCTI1, TOOTO K 00’ €KT BUKIIIOUHUX MPAB, YpEeryiaboBaHUX HopMamu cT. 199 [IK
VYkpainu; sk iHpOpMAIIHIN TPOIYKT, PECYPC, JOKYMEHT, TOOTO 00 €KT, AKUN MOXKe
cIyryBaTd 1HGOpPMAIITHUM TOBapoOM 1 TPEIMETOM OYIb-IKUX TPABOYUHIB, 3
ypaxyBaHHSIM OCOOJMBOCTEH Ta crienudikd Horo sik 06’ekTa 0cobIMBOrO poay |5,
c. 247].

Ha 3akoHomaB4oMy piBHI 1HQOpPMAIlI€I0 BUSHAIOTHCS OY/b-K1 BIZIOMOCTI Ta/abo
JaHl, SKi MOXYTh OyTH 30epekeHl Ha MaTepiaJiIbHMX HOCIsX abo BimoOpa)keHl B
enexktponnomy Burisaal (cr. 200 K VYkpaiam, cr. 1 3akony VYkpainu «Ilpo
iHpopmartiro» [7]).

[Hdopmartist Ik 00’€KT MUBUIBHUX IIPaB Ma€ BJIACTUBOCTI 3a0BOJIBHATH Ti UM
1HIT TMOTpeOW YYaCHHUKIB IMBUIHHUX MPABOBITHOCHH. XapaKTep Takux MOTped, a
TaKOXX CIIOCOOM IX 3a/J0BOJIEHHS MOXYThb OyTH pI3HUMH Ta OOYMOBIIIOBATHCS
KOHKPETHUM pi3HOBHIOM iH(popMaIlii Ta Ti mpaBoBHM pexumom [8, c. 240-245].
[IpaBoBuii pexxum iHbOpMaIii Ta MeXi WOro ii € BU3HAYAIBLHOIO OCHOBOKO IS
BCTAHOBJICHHSI B3a€MOJIi MIDK JI€pKaBHOIO BIAJ0I0, 0CO00I0 Ta CYCHUIHCTBOM,
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BOXJIMBUM 1HCTPYMEHTOM (pOpMYBaHHs OajaHCy MDK MOTPe0Oor0 y BUIBHOMY OOMIHI
1H(opMaIIi€ro 1 MPUITYCTUMUMHU 0OMEKEHHSIMH 111010 11 ommmpeHHs [9, ¢. 59].

BusnauanbHe Mmiciie B CUCTEMI HeMaTepiallbHUX 00’€KTIB MOCIAal0Th OCOOMCTI
HeMaiHOBI Ojara, npuOIU3HUM nepenik akux okpecnenuit cr. 201 LK Ykpainu, — 1e
3I0pOB’S, JKWUTTS, 4YeCTh, TIAHICTH 1 JAUIOBa penyTals;, iM’sa (HallMEeHyBaHHS);
aBTOPCTBO; CB0OOJA JiTEpaTypHOi, XyJA0KHBOI, HAYKOBO1 1 TEXHIYHOI TBOPYOCTI, a
TaKOX 1HII1 OJ1ara, sKi OXOPOHSIOTHCS IUBUTLHUM 3aKOHOJIaBCTBOM.

HemaiinoBi ©Omara, Ha aymxy H. B. KopoO1oBoi, MaioTh BHUpaKEeHHI
OCOOUCTICHUU XapakTep, Mo3asgK HE MOXKYTh ICHYBaTH y BIJIPUBI BiJ KOHKPETHOL
ocobucrtocti. 3a3HaueHa OCOOJMBICTH  SICKPAaBO  BHSBISETHCS Yy  PO3IVISIL
HEeMaTepialbHUX OJiar, IO HaJIeXaTh JIIOAWHI BiJl HApPOJKCHHS, SK-OT JKHUTTH,
3JI0pOB’s, HEJOTOPKAaHHICTh. BiATak He BUMNAJAKOBO 3a3HAaueHI Ojara Ha3WBAaIOTh
«ocobuctumm» [10, c. 120].

3 mnpuBOAY OCOOMCTHUX HEMaWHOBHX OJlar BUHUKAIOTh TI€BHI IIpaBa, sKi
IMEHYIOTbCS OCOOMCTUMHU HEMAMHOBUMHU MTpaBaMu, BPEryJbOBaHUMH B Mexkax Kuuru
npyroi K Ykpainu.
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Mapwuuesa O. /1.,

acmipaHT kadeapu

IIUBIJTFHO-TIPABOBHX JUCIHUILTIH [HCTUTYTY MpaBa
(JIvgiscoKutl OepatcasHull YHigepcumem eHYmMpIuHix cnpaes)
aJIBOKAT, 3aCTYMTHUK JUPEKTOPA IOPUIMYHOTO JIeTTapTAMEHTy
(T30B «IL/II" «Micm 'pyny)

OCOBJIMBOCTI YHACTI Y CYJAOBOMY 3ACIJAHHI B YMOBAX
BOE€HHOI'O CTAHY

BiiickkoBa arpecist pociiickkoi ¢eneparii mpoTtd YKpaiHM Ta BBEICHHS B
VYkpaiHi y 3B’s3Ky 3 IIuM BO€HHOTO cTany 3 24.02.2022 BHecno 3MiHH B yci cdepu
HaIoro >XUTTs. He cTana BUKIIIOUEHHSIM 1 CyJI0Ba TUIKa BIIAJH, sSKa TAKOX 3a3Haja
BIUTUBY BIMHH, 110 OE3yMOBHO, BHECJO CBOi KOPEKTUBH B TIPOIIEC 3IHCHEHHS
CYJIOUYMHCTBA.

VY mepiox BoeHHOro cTaHy, BiAmoBigHO a0 ctarti 10 3akony Ykpainu «lIpo
NPaBOBUI PEKUM BOEHHOTO CTaHy» [l], MOBHOBaXCHHS CYAIB HE MOXYThb OyTH
NpUMNUHEH], a YacTWHA Jpyra cTaTTi 26 3a3Ha4eHOro 3aKoHy Iepeadadae, Mo
CKOPOYEHHS YU MPUCKOPEHHS OyIb-SIKUX (POPM CYJTOUYHUHCTBA 3a00POHSETHCS.

Hapasi B VYkpaiHi BifCyTHE TOBHICTIO Oe3leuHe Miciie, (HaKTUYHO MIOIHS
JYHAIOTh CHUPEHHU, M0 B CBOIO dYepry mepembadae HEOOXiAHICTL ocobu (Cymi,
y4acHHKa ChpaBd ab0 TpaimiBHUKA CyAy) TNEPEeMICTUTHCh B YKPUTTS, HasBHI
npoOsieMd 3 €JIEKTPOCHEPri€l0 Ta 1HII CyHyTHI MpoOsieMu, SKIi MOXKYTb
YHEMOXKJIMBUTH TIPOBEJICHHS CYJOBHX 3acCilaHb, a TOJEKYIU TEPEIIKOKAIOTh Y
N00MpaHHI yYaCHUKIB CIIPaBU 0 CYIY.

YactuHa cyaiB YKpaiHH CTaHOM Ha ChOTOJHI MPHU3YMHUHIIA CBOIO ISUTbHICTH
yepe3 akTUBHI 00MOBI /il Ta TUMYACOBY OKYMAllil0, Cy/Id Ha TEPUTOPIAX, 3BUILHEHUX
3-MiJT OKYyIaIllii, MOYMHAIOTh BIJHOBIIOBATH CBOIO POOOTY, X04a MaroTh 0ararto


https://ips.ligazakon.net/document/view/T150389?utm_source=jurliga.ligazakon.net&utm_medium=news&utm_content=jl03&_ga=2.123252685.734600983.1669141300-439117748.1569504230
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TPYJHOILIB, B TOMY YHCJ1 TEXHIYHHUX, OCKIJIbKH € BUIAJKU 3HMUINCHHS MPUMIIICHHS
CyJiB, BUKpaJicHA TEXHIKa Ta 1HIIIE.

Jlns BperysoBaHHA THMTaHb 3a0e3nedeHHs Oe3nepeOiiHoi poOOTH CYIIB Y
nepion BiiHu Pana cynniB Ykpainu npuifHsia psiji pillieHb.

Tak, Ha 3acimanni 24.02.2022 po3risHyJI0 MUTaHHS 11010 3a0e3MeYeHHs CTalol
JUSJIBHOCT1 CYJIIB, @ caMe IIOAO0 BXKHUTTS HEBIIKIIAJHUX 3aXOJIIB JJIA 3a0e3leueHHs
cTasoro (yHKI[IOHYBaHHS CYJOBOi BJIaJd B YKpaiHi B yMOBax MPUIUHEHHSA
NOBHOBakKeHb BUINOT paju mpaBocyasi Ta BOEHHOTO CTaHy Y 3B ’A3KY 31 30pOMHOI0
arpeciero 13 CTOpOHU POCiChbKOi (enepariii.

Pana cynniB VYkpainu 3BepHyZia yBary BCiX CydiB YKpaiHH, IO B yMOBax
BOEHHOT'O CTaHy po0OTa Cy/IB HE MOXKe OyTH TNpHUIIMHEHA, TOOTO HE MOXEe OyTH
oOMekeHe KOHCTUTYIIIHE TIPaBo JIFOJIMHU Ha CYJIOBUN 3aXHUCT.

Y  nomanmpmomy 02.03.2022 Pagoro cyaniB  YkpaiHu  omyOI1KOBaHO
pexoMenaaiii [2] mo10 poOOTH CyiB B yMOBaX BOEHHOTO CTaHY, Cepel IKHX:

¢ BU3HAUAIOUU YMOBH POOOTH CYJy y BOEHHHMM 4Yac, KEpyBaTHUCA DPEATbHOIO
MIOTOYHOIO 0OCTAHOBKOIO, IO CKJIAJACs B PET10HI;

o PUITMHUTH TPOBEJIEHHS 0COOMCTOTO MPUMOMY IPOMAJISIH KEPIBHUILITBOM CYIY,
PO3’SICHIOBAaTH TPOMAJTHAaM MOKJIMBICTh BIJKJIAJEHHS PO3IJISIAY CIpaB y 3B A3KY 13
BOEHHUMHU J1SIMU Ta MOKJIUBICTh PO3IJISLYy CIIPAB B PEKKUMI B1ICOKOH(EpEHIii;

o CTIPaBH, SIKI HE € HEBIAKJIAJHUMH, PO3TJIAJIATH JIUIIE 32 HASBHOCTI MUChbMOBOI
3roJIM Ha 11€ BC1X YYaCHHKIB CYJ0OBOTO MPOBAHKCHHS;

¢ 30CEPEIUTUCH BUKTIOYHO Ha MTPOBEICHHI HEBIAKIAAHUX CYI0BUX PO3TJISIIB;

e B pasi, SAKIIO MPOBAKEHHS PO3TJIAAAETHCS KOJICTIAIbHO 1 KOJIETisl CYIJIIB HE
MOJKe 310paTHCh B OJTHOMY IIPHUMIIICHHI, TO JOMYCTUMO PO3TISAATH CIIpaBy 3 PI3HUX
NPUMIIICHb CY/IB, BAKOPUCTOBYIOYH BJIaCHI1 TEXHIUHI 3aCO0H.

Takox pekomenaanii Hagano Bepxopaum CyioM, 30KpeMa OCTaHHIN BIJ3HAYMB,
10 HaBITh B YMOBAaX BOEHHOTO CTaHY KOHCTUTYI[IHE MPaBO JIOJUHU Ha CyJTOBUN
3aXUCT HE MOXe OyTH OOMEKEHHM, SKIIO CyJ HE TMPUIUHUB 3A1HMCHIOBATH
CYJIOYMHCTBO, YYaCHUKHU CYJOBHX MPOLIECIB MOXKYTh MOJATH 3asABYy PO BIIKIJIAICHHS
PO3IIISly CIpaB y 3B 3Ky 3 BOEHHUMH JisIMU Ta/ab0 TIPO PO3IIIAl CIPaB y PeKUMI
BiJICOKOH(EPEHIIiT 32 TOMOMOT0I0 OY/b-SKHX TEXHIYHUX 3aC001B, 30KpeMa BIIACHUX.

[ToTpiOHO BiM3HAYUUTH, MO BHPOBAKEHHS TUCTAHI[IAHOTO TMPABOCYIJIS HE €
HOBUM, HaWOIIbII 3aTpeOyBaHUM OCTaHHE CTAJIO 3 TONIMPEHHSIM KOPOHABIPYCHOT
xBopobu (COVID-19).

Tak, BepxoBHa Pama Ykpainum npuiiHsia 3aKOHH, SKUMH BHECEHO 3MIHU Ta
HAJaHO MOJKJIMBICTh Yy4YaCHHUKAaM CIIpaBU OpaTH y4acTh Yy CYAOBHX 3acCiJaHHSX,
peani3ylouu CBOE MPaBO HA CIPABEIJIMBHUM CYJOBUI PO3TJIs, TUCTAHIIIIHO.


http://rsu.gov.ua/ua/%20news/usim-sudamukraini-%20rsu-opublikuvalarekomendacii-%20sodorooti-%20sudiv-v-umovahvoennogo-%20stanu
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17.08.2021 Pimenns Bumioi pagu mpaBocyaas Ne 1845/0/15-21 3arBepakeHO
[TonoxeHHs1 Mpo NMOPAIOK (PYHKIIOHYBAaHHSI OKpEMHUX MiJcUcTeM (MOAYJiB) €AUHOI
cyaoBoi iH(GopMaIiifHO-TeIeKOMYHIKaIiiHOT cucTemu (Hagami- ITomoxenns) [3].

[Tomo>keHHsT BU3HAYMIIO MOPSIIOK (DYHKITIOHYBAaHHS B Cy/Iax Ta OpraHaX CUCTEMHU
OpaBoCYJAsl OKpeMHX MiAcUcTeM (MOIyniB) €aMHOI CcynoBoi iHdopmalliiiHo-
TEJEKOMYHIKaIlIfHOT CUCTEeMH, 30KpeMa TiacucteM «EnekTpoHHUN KabOiHET»,
«EnexTpoHHuil cyma» Ta MIACUCTEMH BiJcOKOH(EPEHI3B A3KY; MOPSIOK BUYMHCHHS
IpOIECYyaIbHUX 1A B €JICKTPOHHIM (POpMiI 3 BUKOPHUCTAHHSIM TaKHUX IIJCHUCTEM;
0COOJIMBOCTI BUKOPHUCTAaHHS B Cylax Ta OpraHaXx CHCTEMH TMPaBOCYIJs 1HIIOTO
mporpaMHOro 3abe3reyeHHs B MepexXigHui Mepioj 0 Mo4yaTKy (GYHKIIOHYBaHHS
€nuHoi cynoBoi  1HGOPMAIIHHO-TEIEKOMYHIKAIIIMHOT CHUCTEeMH Yy CKJIaJl BCIX
nijcucTeM (MOIYIiB).

[lincucrema  BieokOH(MEPEHI3B’SI3KYy  3a0e3ledyye  ydyacHUKaM  CIPaBU
MO>KJIMBICTh OpaTH y4acTh y CyJIOBOMY 3acCiJlaHHI B peXHUMi BileOKOH(pEpEHIIi mo3a
MEXaMU TPUMIIICHHS CyAy 3a JOomoMoror cBoro EjnexkTpoHHoro kaliHeTy Ta
BJIACHUX TEXHIYHMX 3ac00iB; Yy MPUMIIICHHI IHIIOTO CYyAy — 3a JOIMOMOIOIO
TEXHIYHUX 3ac0o0iB CyAy; B YCTaHOBI TMOINEPEAHHOTO YB’SI3HEHHS, YCTAHOBI
BUKOHAHHS MOKapaHb a00 MEIUYHOMY 3aKjajl — 3a JOMOMOIOK TEXHIYHUX 3ac00iB,
HAsIBHUX Yy BIATOBIIHIM YCTaHOBI.

[Tincucrema BiCOKOH(EPEHI3B A3KY TAKOXK HaJla€ KOPUCTyBadaM MOMIJIMBICTh
OpaTu yd4acTh y 3acCiJaHHSIX IHIIUX OPraHiB Ta YCTAaHOB CUCTEMHU MpPaBOCYIJs B
pexumi  BigeokoHdpepeHiii. OcoOMMBOCTI MOPSAKY MPOBEACHHS TaKUX 3acilIaHb
MOXXYTh BCTAHOBIIIOBAaTHCSl BIJIMOBITHMUMU OpPraHaMH Ta YCTAaHOBAMU CHCTEMU
IPaBOCYIS.

CborojiHi, CyJJoBa CUCTEMa B YMOBaX BOEHHOTO CTaHY aJIallTOBYETHCS 10 HOBUX
peatiil JKUTTA Ta MPOJOBXKYE PoOOTYy 3amisi eheKTUBHOI pOoOOTH CYJOUYMHCTBA Ta
3a0e3ne4YeHHs] KOHCTUTYLIMHUX MpaB JIOANHH.

CnMcoK BUKOPUCTAHUX JIKepeJI:

1. Tlpo npaBoBHil pexxuUM BOEHHOTO CTaHy: 3akoH Ykpainu Bijx 12 TpaBus 2015
poky Ne389-VIII. Bizomocti BepxoBnoi Panu Ykpainu. 2015. Ne 28. Cr. 250.

2. Papa cynniB Ykpaiau: Pekomennaairii mo10 po6oTH CyiB B YMOBaX BOEHHOTO
crany  02.03.2022. URL:  http://rsu.gov.ua/ua/news/usim-sudam-ukraini-rsu-
opublikuvala-rekomendacii-sodo-rooti-sudiv-v-umovah-voennogo-stanu.

3. IIpo 3atBepmxenns [lonmokeHHS MPO MOPSAOK (PYHKI[IOHYBAaHHS OKPEMHUX
nigcucteM €auHO1 cy0BOi 1H(DOPMAIIHHO-TEICKOMYHIKAIIHHOT cuctemu: PineHHs
Bumioi panu npaBocyns Bin 17 cepmast 2021 poxy. Ne 1845/0/15-21.
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Meaenuyk B. 1.,

acripaHT kadeapu

MBUIbHO-TIPABOBUX JUCHUILIIH [HCTUTYTY mpaBa
(VIvsiscoruil Oeporcasnuil yHieepcumen
SHYMPIUHIX CNPaeg)

3BEPHEHHS CTSATHEHHS HA I'POIIOBI KOIITHU BOPYXKHUKA Y
BUKOHABYOMY ITPOBAI)KEHHI 1] YAC JIi PEXXKUMY BOEHHOI'O
CTAHY B YKPAIHI

3BEpHEHHS CTSATHEHHS Ha TPOIIOBI KOIITH OOp>KHUKA SK OJUH 13 3aXO[iB
IPUMYCOBOT'O BUKOHAHHS, SIKMI BUMHAETHCS Y MEKaX BUKOHABYOTO MPOBAHKEHHS, B
HepIry 4Yepry, COpsIMOBaHUN Ha MOBHE, (PaKTUYHE BUKOHAHHA DIIICHHS CY/IB Ta
IHIIUX FOPUCAUKIIINHUX OpraHiB, a/kKe Ja€ MOKIIMBICTD JJISI CIIMCAHHS BCIX HasSBHUX
KOIITIB y OOP>KHUKA, SIK1 MICTATHCSI HA OaHKIBCHKUX paxyHKax.

3a3HauynMMo, 110 BUKOHABEI[h 3000B’A3aHUN MEPIIOUEPTOBO 3BEPTATH CTITHEHHS
Ha KOIITH OOp>KHWKA, a BXKE€ MICIS TOro, Ak OyJe 3’SCOBaHO, 110 B OCTAHHBHOIO
BIJICYTHI TPOIIOBI KOIITH, a00 X iX HEIOCTAaTHBbO I (DAKTHUYHOTO BUKOHAHHS
pilIeHHS, BUKOHABEIIb MOKE 3BEPTATU CTATHEHHS HA MallHO OOPIKHUKA.

B ymoBax nii Ha TepuTopii YKpaiHM peXHMMYy BOEHHOTO CTaHY 3aCTOCOBYBATH
TaKy BUKOHABYY JI1I0 K 3BEPHEHHS CTSITHEHHS Ha IPOIIOBI KOIITH, 110 BIAMOBIAHO J0
ct. 48 3akony Ykpainu «lIpo BukoHaBue mpoBamkeHHs» Bix 02 uepBHs 2016 poxy
Ne1404-VIII [1] monsirae B ioro apemiTi, CMUCaHH1 KOIITIB 3 paXyHKIB Ta MPUMYCOBI
peanizaliii, crae BKpail BaKKO, a TO i B OKPEMUX BUIAJKaX 3BEPHYTH CTITHEHHS Ha
TPOIIOBI KOIITH OOPKHUKA HEMOKITUBO.

Tak, miATBEpHKEHHSAM ITLOTO € TUMYACOBUM, TOOTO TaKWK, KU Ji€ JIUIIE ITi]
4ac peuMy BOEHHOTO CTaHy, 3akoH Ykpainu «IIpo BHeceHHs 3MiH 10 po3aury XIII
«IIpukinneBi Ta mepexigHl TNoJoKeHHs» 3akoHy Ykpainum «lIpo BukoHaBue
IPOBAKEHH», SKUW HaOpaB 3akoHHOI cwim 26 Oepesns 2022 poky [2]. 3rigHo 13
MOJIOKEHHSIMU I[LOTO HOPMATHUBHO-TIPABOBOTO AaKTy, THMYacoBO, Ha TMEpioja 10
npunuHEHHs a00 CKacyBaHHS BOEHHOTO CTaHy Ha TepuTopii Ykpainu (izudni ocodu
MOXXYTbh 3MIIMCHIOBATH BHJIATKOBI Omeparlii 3 paxyHKiB, Ha KOIITH SKUX HAKJIAJCHO
aperT opraHaMu JEep>KaBHOI BUKOHABYOI CITY»OW, MPUBATHUMH BUKOHABIISIMU, 0€3
ypaxyBaHHS TaKOTO apemTy 3a YMOBH, SKIIO CyMa CTSITHEHHsS 3a BHUKOHABYUM
JOKyMeHTOM He mnepeBuiye 100 Tucsd rpuBEeHb, a TAKOX IOPUIAWYHI OCOOM —
OOpKHUKHA MOXKYTbh 3JIMCHIOBATH BHIATKOBI omepallii 3 paxyHKiB, Ha KOIITH SKUX
HAKJIaJIEHO apemT OpraHaMHu JepKaBHOI BHUKOHABYOI CIIyKOW, TNPUBATHUMH
BHUKOHABISIMHU, BUKJTFOYHO JIJISl BUIJIATH 3apOO0ITHOI TUTATH B PO3MIpP1 HE OUIBINE I’ SITH
MIHIMQJIBHUX PO3MIPIB 3apOOITHOI TJIaTH B MICSIb Ha OJHOTO TMpAaIliBHUKA TaKOi
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IOPUANYHOI OCOOM, a TakKoXk CIUIaTH TOJATKiB, 300piB Ta €IMHOIO BHECKY Ha
3arajJbHO000B’ I3KOBE JIEpKABHE COIlaIbHE CTPAXyBaHHS.

Y 1mpoMy K THUMYacoBOMY 3aKOHI 3aKOHOAABElb OJHOYACHO 3a00pPOHUB
3BEpTaTH CTSATHEHHs Ha 3apoOiTHY ILIaTy, IMEHCIl0, CTUICHAII0 Ta 1HII JOXOIU
OOpKHUKA, III0 TAKOXK BBAXKAEMO HEBUIIPABIAHUM.

Heo0xigHo 3a3HaunTH, 110 HA BUKOHAHHI y OY/b-IKOTO BUKOHABIL IepeOyBae
3Ha4YHa KUJIbKICTh CHPaB MPO CTITHEHHS 13 OOpkHUKA — (p13MIHOTI 0coOu cymu Oopry,
gKa 3Ha4yHO MeHIa, HDK 100 THcsSY rpuBeHb. Y TakoMy BHUMNAJKy BUKOHABIIO HE
3QJIMIIAETHCS HIYOTO, KPIM 3aCTOCYBaHHS /0 OOp)KHMKA Takoi BUKOHABYOI ii, K
3BEpPHEHHS CTATHEHHS HA MallHO OOPKHUKA, 1 TO BUHSITKOM BIJMOBITHO 110 4. 7 CT. 48
3akony Ykpainu «[Ipo BHKOHaBYE MPOBAKEHHSI» € €IUHE KUTIO OOp)KHHUKA Ta
3eMellbHa JIUISHKA, SKa pOo3TallloBaHa Ha Hil, Ha $5Ki, 3BEpTATH CTATHEHHS
3a0opoHeHo B3arami. [Ipore, 3akoHomaBenp y 4. 2 cT. 48 BUIlIEHABEACHOTO 3aKOHY
3aKpINUB MOJIOXKEHHS MPO Te, 110 MEePUIOYEeProBO HEOOX1HO 3BEpTATH CTATHEHHS Ha
rpOIIOBl KOMTH. TakoX HE BUKIIIOYEHI BUMAJKH, KOJU 0C00a, Ka € OOPKHUKOM Y
BUKOHABYOMY MPOBAJKEHH1, HE BOJIOJIE HA MPaBi BIACHOCTI KOJJHUM MalHOM.

Takuii 3aKkoHOMABUMNA MIJX1J MiA 4Yac il PeKUMY BOEHHOTO CTaHy BBa)Xaemo
MOPYIICHHSM TMPaB CTATyBadya SK CTOPOHM BUKOHABUOTO MPOBAKEHHS Ta 3HATTAM
oOMeXeHb JIpyroi cTopoHu, — 6opxkHuKa. CTaryBay sik ocoba, sika 6akae oTpuMaTtu
HaJIe)KHE MOMY Ta MPOUTH 10 KIHIISA BCl €Talu CYJOYMHCTBA, MOKE TaK 1 HE OTPUMATHU
CyMy 3a00proBaHOCTI, sSIka BU3HAYEHA Ha MOT0 KOPUCTh Y BUKOHABUOMY JIOKYMEHTI,
Ta JOBENEThCS 4YEKaTH KOJM BCl MOpaTopii Ha 4ac Jii PeKUMY BOEHHOTO CTaHy
BTPaTATh CBOIO YNHHICTb.

Ha Buxonanus ct. 55 OCHOBHOTO 3aKOHY HAllIOi JIep>KaBU HaBITh B YMOBax Jii
pEeKUMY BOEHHOTO CTaHy CJIiJl HE 3BY>KYBaTH MpaBa CTIAryBaya, 1 THM CaMUM, 3HIMATH
oOMeKeHHS 13 OOP)KHMKIB, a HaBIAaKH, POOUTH BCe, IMOOM PIMICHHS Cyay Ta 1HIIHUX
IOPUCIUKIIITHIX OpraHiB BUKOHYBAJIMCSA CBOEYACHO Ta B MOBHOMY 00CS31, T1JBHUIILYE
PEUTHUHT TOBIPU TPOMAJISH 10 CUCTEMU TIPABOCYIS 3arajioM.

OxkpiM 3ampoOBaPKEHUX MapaTopiiB, BEIUKOI MPOOIEMOI0 3aJUIIAETHCS TaKOX
Te, 110 CTAaHOM Ha ChOTOJHI HE BCI INfe OaHKIBCHKI YCTAaHOBHM IPUETHAIMCS [0
aBTOMATU30BAaHOI CUCTEMU BHKOHABYOTO MPOBAKEHHS. ToMy i HAKJIAJACHHS YU
3HATTS apemITy 3 KOIITIB HeoOXimHO kopuctyBaTucsa mociayramu AT «Ykprormray,
10 TIPU3BOIUTH JI0 3JIOBKMBAHHS OOp>KHUKAMHU CBOIMH IMpaBaMu, aJKe 3a Yac, KOJH
MMOCTAaHOBA BUKOHABIS MPO apEIIT KOIITIB HAJIHE 10 OaHKIBChKOI YCTAaHOBH, KA HE
BElle EJCKTPOHHWA OOMIH 13 BHUKOHABIAIMH, TO OOpPKHHK, JIOBIJIaBIIACH IIPO
BIIKDUTTS BHKOHABYOTO TMPOBAHKCHHS, MIBUIKO PO3MOPSIHKAETHCS KOIITAMU 13
Takux OaHKIBCHKUX paXyHKIB Ha BIACHUI PO3CY/I.

Jlnst 3amoOiraHHs TakUM BUMAJKaM HEOOXIAHO BJOCKOHAIIOBATH CHUCTEMY
MPUMYCOBOTO BHKOHAHHS PIIEHh B YKpaiHi, 30KpeMa MUIIXOM 3000B’s3aHHS
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NPUEIHATUCA /10 €JIEKTPOHHOIO0 OOMIHY B aBTOMAaTH30BaHIA CHCTEMI BHKOHABYOI'O
POBAHKEHHS BCiX 0aHKIBCHKMX YCTaHOB, SIK1 BEAYTh CBOIO JISUIBHICTH HA TEPUTOPIL
HAIIIO1 JEPIKABU.

Otxe, MABOASYM MiJICYMKH, BBa)Ka€EMO, III0 B YMOBaX ChOTOJICHHS BapTO HE
JUIIE TOBEPHYTHUCS [0 NPOLEAypU 3BEPHEHHS CTATHEHHS Ha TPOIIOBI KOIITH
OOpKHHMKa, SIKa ICHyBaJla 1€ [0 3alpPOBA/KEHHA Ha TEPUTOPIi YKpaiHU PEeXKUMY
BOEHHOTO CTaHy, ajle ¥ CHUCTEMHO HanpalbOBYBATH MEXaHI3MH aBTOMATHYHOIO
apemTy KOIITIB, IO MICTATHCS HAa paXyHKax y BCIX OaHKIBCBKHX YCTaHOBaX, SKi
JI0Th Ha TepUTOpii YKpainu, mo0 B MOAAIBIIOMY BITYM3HSHA CHUCTEMa BUKOHAHHS
pilieHb Oyja MaKCUMaIbHO €(DEKTHBHOIO Ta HE MOPYIIyBajia MpaBa KOIHOI 13 CTOPIH
BUKOHABYOI'O MMPOBAKECHHSI.

CnMcoK BUKOPUCTAHUX JIKepeJI:

1. Tlpo BukoHaBYe MpoBaJKEHHS: 3akoH Ykpainu Big 02 uepBHs 2016 poky
Nel1404-VIIl.  URL: https://zakon.rada.gov.ua/laws/show/1404-19#Text  (mata
3BepHeHHs: 02.11.2022 p.).

2. IIpo BHecenns 3MiH 110 po3airy XIII «I[IpukiniieBi Ta nepexigHi MOJIOKEHHSD)
3akoHy Ykpainu «I[Ipo BHKOHaBUe MpOBaJKEHHs»: 3aKOH YKpaiHu Bia 15 Oepesns
2022 poky Ne 2129-IX. URL: https://zakon.rada.gov.ua/laws/show/2129-20#n2 (nata
3BepHeHHs: 02.11.2022 p.).

Meuex JI. B.,

TOTIEHT Kadeapu

rOCIIOAapChKO-IIPABOBHMX AUCIUILTIH [HCTHTYTY IpaBa,
KaHJIUJAT IOPUAUIHUX HAYK, JOLCHT

(JIvsiscoKutl Oepoicasrutl yHigepcumem

BHYMPIWHIX cnpas)

OKPEMI ACIIEKTH ONTUMI3AIIIl CACTEMH TA OPTAHI3AIIMHO-
IITATHOI CTPYKTYPU I'OCHOJAPCHKHUX CY/IB B YKPAIHI

EdextuBHe (yHKIIOHYBaHHS CHCTEMH TOCHOJApPChKUX CyIIiB B YKpaiHi
00yMOBITIOETECSL OaraThbma (hakTOpaMu, Cepel HUX BAXKIMBE MICIEe TOCiIae came
ONTHMI30BaHa CHCTEMa W OpraHizaimiifHO-IITaTHA CTPYKTypa TOCHOJIAPCHKHUX CYIIB.
BrnuB naHoro ¢akropy Ha AiSUIBHICTD TOCHOAAPCHKHUX CYJIB BUPAXKAETHCS Yy TOMY,
10 3aBASKU HAJEKHO CTPYKTYpl IIMX CY/AIB Ta OPraHi30BaHiil CUCTEMI JOCATAETHCS
y3ro/ukeHe  (YHKIIOHYBaHHS yCiX  €JIEMEHTIB MEXaHI3MYy TOCIOJapChKOTO
CYJIOUYMHCTBA.
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Ha mpakTurii e o3Hauae: mo-mepiie, cripaBeiuBe, MpodeciiiHe Ta CBoedacHe
BINIPaBIICHHSI TPABOCYANs B TOCHOJAPCHKUX CyAax; TMO-Ipyre, ONTUMAalbHE
HaBAaHTKEHHS HA CYIJIIB TOCIOJAPCHKUX CYIiB; TO- TPETE, 3MEHIICHHS KiJIbKOCTI
pillieHb, MO0 BIAMIHSIIOTHCS YU CKACOBYIOTHCS TOCIOJAPCHKUMHU CYJAaMH BUIIHAX
1HCTaHIIH. Y KIHIIEBOMY pe3yJbTaTl 1€ MPU3BOJIUTH 1O IMIJABUIIEHHS PIBHS JOBIPH
TPOMAJISIH JIO CUCTEMH TOCTIOAAPCHKHUX CY/IIB Ta CYJO0BOI BN 3arajioM.

Jlyis BU3HAYCHHS KOJIa 3aBAaHb, 110 MOTPEOYIOTh BHUPIMICHHS I ONTHUMI3allii
CUCTEMH 1 OpraHi3aIliifHO-ITaTHOI CTPYKTYpPHU TOCTIOAAPCHKHUX CY/liB, BU3HAYATUMEMO
MOHATTS «CUCTEMa TOCIOJAPCHKUX CYAIB» 1 «OpraHi3amiifHO-IITaTHA CTPYKTypa
TOCITOJIAPCHKOTO CYAY».

VY HaykoBif niTepaTypi MiJl CyJOBOIO CHUCTEMOIO PO3YMIIOTh CTPYKTYpOBaHY,
lepapxiyHy Ta JudepeHIiiioBaHy 3a MPEIMETOM TMOBHOBRXEHb CHUCTEMY CYIIB
(eJIeMEHTIB CHUCTEMH), SIKI Yy CBOiM AISUIBHOCTI TOTPUMYIOTHCS YITKO BHU3HAYEHUX HA
PiBHI BIJMOBIHUX HOPMATUBHO-TIPABOBUX AaKTIB MpPaBWJI 1 MPUHIUIIB, TEBHUM
YUHOM TIOB’SI3aHi Ta B3a€EMOJIIIOTh MK COOOIO JUIsl BUKOHAHHS MOKJIAJACHUX HAa HUX
3aBJlaHb [0JI0 peajIi3allil mpaBooXOpOHHOT PyHKIIT Aepxasu [1, c. 12].

OTxe, MiJI CUCTEMOIO TOCIOAAPCHKUX CY/AIB PO3YMITHMEMO OpPraHi3oBaHy 3a
TEPUTOPIATLHUM MPUHIIMIIOM CYKYMHICTh TOCIOAAPCHKUX CYAIB, 110 CKIAJAl0Th TPH
JIAHKU — OKPY>KHI TOCIIOAAPChKi CyIM, anelsIiiiiHi rocrogapchki cynu ta Kacamiitnui
rocrnogapcbkuit cyn y ckiaai BepxosaoroCyny.

Takum uMHOM, OpraHizaiiifHO-IITaTHA CTPYKTypa TOCIOAAPCHKOTO CyIy — IIe
BHYTpIIIHS Oy0Ba TOCHOJIAPCHKOTO CYy/y, NMEPBUHHUM €JIEMEHTOM SIKOi € Tocana
CYIUIIB, CUCTEMA SIKUX YTBOPIOE CYJIIBCHKUI KOPITYC, Ta TIOCajia CIy>KOOBIIS armapary
TOCTIOIAPCHKOTO CYAY, AKi 3HAXOJATHCS B 1€pAPXIIHOMY 3B S3KY.

OkpiM TOTO, CTPYKTYpPy TOCHOJAapCHKOTO YTBOPIOIOTH BTOPHUHHI CTPYKTYpHI
€JIeMEHTH — CYJOBI MajiaTd, BIAJUIM, CEKTOPH Ta YOpPABIIHHS amapary. Tomy,
BU3HAYAIOYM MUISXM ONTUMI3AIll CTPYKTYpH TOCHOJAPCHKUX CYIiB, MOTPIOHO
BPaxOBYBAaTHU JIOIUIBHICTh Ta JOCTATHICTh YTBOPEHUX BTOPHUHHHUX CTPYKTYPHHUX
eyieMeHTiB [2].

[Ilogo muTaHHS BIOCKOHAJICHHS CUCTEMH Ta CTPYKTYPH CYHiB, y TOMY YHCII
rOCTOJAPChbKUX, HEOAHOPA30BO 3BEPTATUCS HAYKOBIIl y CBOIX JIOCHIKEHHSX. A
came, Ha IyMKY YY€HHUX, CyZIoBa CHCTeMa B YKpaiHi He 10 KiHIII C(pOPMOBAHA, TaAK SIK
1 temep TpuBae mporec il po3dymoBu. Ilpote, i1 (yHmamenTanpHi 3acagu Ha
CHOTOJHIIIHIN JIEHb YK€ 3aKJIaJCHI.

Capantok B. 1. y cBoeMy nocCiipKeHHI HABOAWTH aHANI3 TMPUYUH, KOTPI
raJibMylOTh HOpMajibHe (DYHKIIOHYBaHHS CHCTEMH TOCIOAAPCHKUX CyliB. BoHu
CTpyKTypoBaHi (kiacudikoBaHi) Ha TpU TpPYyNH: a) TPABOBOTO XapakTepy;
0) MOMITUYHOTO; B) COIAIBHO-EKOHOMIYHOTO. Jl0 HHX HayKOBEIlb BIJHOCHUTH:
HEJOCKOHANICTh 3aKOHOJABCTBA, CYINEPEUHOCTi, Ja3iBKU Yy HbOMY, I[IpaBOBa
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HEBPETYJIbOBAHICTh 0araTbOX BaXKJIWBHUX CYCIUIBHUX BIJHOCHH; HEJIOCKOHAIICTh
OpraHi3aliifHoOro XapakTepy, ska BKJIIOUYae HEJOIIKH B 1000pi KaHAWIATIB Ha TTOCAIU
CyAJiB, HEBIAMOBIJHICTL iX TMpaB O0OOB’sA3KaM, IIPUXOBaHA HE3AJEKHICTIO,
BIJICYTHICTh PeaJibHOI BIJIMOBIAAIBHOCTI CY/AJIIB 32 MPUUHATTS HE3aKOHHUX PIIICHb,
HernpodeCiHICTh yIpaBIiHHSA B OKPEMO B3ATHX cyJax 1 cdepl TocrnoaapchKoro
CYJIOUYMHCTBA 3arajioMm [3, c. 9].

JloCmiauBIIM TMWUTAaHHA OINTHUMI3allli CHUCTEMH TOCHOJAPCHKUX CYAIB, BapTO
3a3HAYUTH, 10 HU3KA HAYKOBIIB Ta MOJITUYHUX [IA4iB BUCJIOBIIOBAIN JTyMKY
CTOCOBHO JIKBIiZaIlli rOCIIOAapChKUX CYIIB Ta Mepeaadl iX MOBHOBaXKEHb JO CYJIIB
UBUIbHOI Iopucaukiii. Came, Ha 1ie 3BepTae yBary K. Bacwisika, sikuiil 3ayBaxye, 110
1ICHYBaHHS TOCMOJIAPCHKUX CY/IIB € BITOOPaXKEHHSIM peajbHOro (paKTUYHOTO CTaHy B
roCToAapChKid ISIIBHOCTI, $Ka, Ha >Kallb, 3a3Haja BIUIMBY BKpal CKIIAJIHOT
COIIAIbHO-EKOHOMIYHOT cHuTyalii B JepkaBl. HasBHe 3MmeHIIeHHsS poOoYoro
HABAaHTAXKEHHS Y TOCIMOJAPCHKUX CyAaX, Ha IO MOCHJIAIOTHCS MPUXUIBHUKH 1€l
JIKBIJAMIi i€l TUIKA CYAOBOI BJIQJH, € MPSIMUM HACTIIKOM TITMOOKOT €KOHOMIYHOI
KpU3H y KpaiHi. AHATITHK 3a3Hayae€, M0 MPOTUBHUKU 30€pEkKEHHS TOCMOAAPCHKUX
CYyJliB YOMYCh HE OepyTh JJO yBaru HU3KY (akTiB, IO MIATBEPIKYIOTh €(DEKTUBHICTD
(GYHKIIOHYBaHHS [IUX OpPraHiB Cy/I0BOI BIIAIH.

CporojiHi cuctemMa TrOCHOJIaPChKUX CYAIB € HaWKpalow JIAHKOK OpraHiB
CYJIOBO1 BJIaJIA 13 MOMIsIAY Ha MpodecioHani3M CyAjiB, BUCOKY SIKICTb IPaBOCYIS,
JOTPUMAHHS TPOLECYAIbHUX CTPOKIB, 3alPOBA/KEHHS I1HHOBAIIMHUX TPOEKTIB
CIIUJIKYBaHHS 13 TPOMAJICBKICTIO HAJIGKHUM PIBEHBb JOCTYITY 0 TPABOCY ]IS, TOIIO.

Takox aKkIEeHTyeMO yBary Ha TOMY, 1[0 KaT€TOPUYHO MPOTHU PYHHAIIT CHCTEMHU
rOCIOJAPChKUX CY/IIB BHUCTYIA€ 1 TMEpEeBaKHA OUIBIIICTh MPEICTaBHUKIB CyO’ €KTIB
rOCIOJapIOBaHHs, ajie, Ha JKallb, ChOTOJHI CYTTEBO OpaKye MOCTIKEHHS JTyMKH
(TMCHMOBOTO YW YCHOTO OMHUTYBAaHHS) MPEACTaBHHUKIB O13HECY, CTOPIH CYJIOBOTO
POILIECY B TOCIIOIAPCHKHUX Cyaax

O1iHIOI0YH JOIUIBHICTH 30€pEKEHHSI CUCTEMH TOCMOAAPCHKUX CY/IIB, HABEJEMO
nesiki cratuctuyHi npani. [Iporsrom mepmioro miBpiuus 2021 p. Ha posrisa 1o
MICIIEBHX TOCTHOJAPCHKUX CYIIB Hamilnuwio 55664 ckapru, i3 SKUX MOPUMHSITO 0
posrisany 43050 ckapr. [lo amensmiiiHUX TOCHOMApChKUX CYIIB 3a IEH JKe mepioj
Hagiunuio 15723 anensiiiii ckapry, 13 sSIKux npuiHATo 10 po3riany 10911 ckapr, a
3aJI0BOJICHO JIHIIIe 65 3 HUX, mo ckiagae MeHire 0,5%.

VY nopiBHSHHI 3 1HIIUMUA (OpMaMU CYIOYMHCTBA, KITBKICTh CHpaB, SAKi
PO3IIISIAIOTHCS Y TOCMOAAPCHKUX CyAaX, MIMCHO € MEHINOI0, ajie BapTO 3a3HAYUTH
TOM (PaKT, 10 BIACOTOK CKACOBaHHUX y MOPSAKY anesiiHOrO Meperisay pilleHb
TOCTIOZAPCHKUX CYJIIB TIEPINOi IHCTAHIIIT € HUKYHUM (B 1HITUX BUJAX CYJIOYMHCTBA BIH
CTaHOBUTH 2-3%) [4], 1110 MOKE CBITUYUTH MPO TOCUTH BUCOKYSIKICTh TOCIOIAPCHKOTO
CyJIOYMHCTBA.
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OTxe, BHUCIOBIIOBAHHS  JICIKMX  TNPUXWIBHUKIB  JIKBIJAIl  CHCTEMH
TOCIIOJIAPCHKUX CY/iB € HEOOIPYHTOBAaHUMH, y TEPIIY YEepry, Y 3B’SI3KY i3 THM, IO
KaTeropisi Crpas, IO PO3TISAAIOTHCS CydaMH, € CIenupivyHO, Ta HE MOXE OyTH
nepejaHa Ha poO3TJIsA] CyAiB IUMBLIBLHOT a00 aaMiHICTpaTUBHOI ropucauKiii./[o Toro
K y OUIBIIOCTI €BPOMEHCHKUX Jep)KaB HABIIAKH CIOCTEPIraeThCcs TEHACHIS 0
3BY)KEHHSI Creliani3amii 1 po3IMUpPeHHs] MEPEXi CIeliani30BaHuX CyJiB. Y TOH ke
qac, moTpeda y ONTUMI3aIlii CHCTeMH TOCIIOIAPCHKUX CYiB YKPAiHH € OYSBUIHOIO.

Came TOMy, BHUpIIICHHS MPOOJIEMH ONTHUMI3allli CHCTEMH 1 OpraHizarliiiHo-
IITaTHOI CTPYKTYPH TOCIOJAPCHKUX CYAIB MOTpeOy€e KOMIUIEKCHOTO MiAXOdy, IIO0
IPYHTYETbCS Ha yJAOCKOHAJEHHI TaKUX KIIOYOBHX acCHeKTiB 1€l  chepu:
1) opranizamiifHoi OyJ0BH T'OCIOJAPCHKUX CYAIB (Creriamizamii CyJoBHX IajaT Ta
KOJIET1i); 2) IITaTHOI YMCENBHOCTI CY/IJIB B TOCIOJAPCHKUX CyAaX BCIX PIBHIB;
3) cucTeMH TOCMOJAPCHKUX CYJIIB MEPIIOi Ta amesAIidHOI IHCTaHIii; 4) CHCTEMH 1
cTpyktypu KacamiiHoro rocrnomapcbkoro cyay; 5) cucteM OpraHiB  CyIIiBCBKOTO
CaMOBPSIYBaHHS y TOCHOJAPCHKUX Cylax; 6) CUCTEeMM CTPYKTYPHUX MiJpO3ILIIB
amapartiB TOCMOJAPCHKUX CYAiB; 7) INTATHOI YMCEIHHOCTI MpAalliBHUKIB amnaparib
roCIoAapChbKUX CY/IiB.
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PO3BUTOK COIJAJIBHOI'O IIIAITPUEMHUITBA SAK OJHUH I3
YUHHUKIB MIOCTBOEHHOI' O BITHOBJEHHS YKPATHH

ExonomiyHa Ta comiajgpbHa CUCTeMHM YKpaiHM B yMOBaxX BIMCBKOBOTO CTaHy
3HAXOASAThCA y BKpall HE3aJ0BUIBHOMY CTaHl, IO € LUIKOM TMPUPOJIHIM Ta
3pO3yMUIMM B yMOBax COIllaJbHOI Kpu3W. TUM HE MEHIIe, IMCIsS 3aKiHYeHHS
BIMCHKOBUX I Haiia KpaiHa moTpeOyBaTUME BIJHOBJICHHS, 1 TMEPBUHHO IIHOTO
noTpedyBaTUME €KOHOMIKA K OCHOBA COIIaIbHOTO Ta MPABOBOTO OYTTA.

[Ipuyomy, mo-mepiie, BXe Hapas3l KOIITIB JJII PO3BUTKY EKOHOMIKH HE
BHCTa4ya€, OCKUIBKM BOEHHI [1i mepeadadaroTh BETUYE3HI BHJIATKH 3 OIOJKETY.
BinbHUX KOIITIB ISl pEIHBECTYBaHHS y CHpPaBy y MIANPHUEMIIB TaKOX CTa€ BCE
MEHIIIe. A TMo-Apyre, pa3oM 3 UM 30UIBIIYETHCS 1 KUIBKICTh COIlaIbHUX MpOOieM,
Kl CIPUYMHEH] BHYTPIMIHIMH MITPAllliHUMH TMPOIECaMH, 3arajibHUM 301HIHHIM
HACEJICHHS, COIIaJIbHUM BIIUY>KCHHSIM 3Ha4HMX rpymn oci0. PimeHHsM 000x OJ0KiB
3a3HaYeHUX MpobieM B YKpaiHi MOXKE CTaTH CTajJuil PO3BUTOK COIAJIBHOIO
HIIPUEMHHUIITBA SIK TIOTYXKHOTO MDKIUCIMIUIIHAPHOTO COLIAbHO-EKOHOMIYHOTO
THCTUTYTY.

Mo>xHa TTOTOJIUTHCS 3 TUM, IO COIIAJIbHE MIAMPUEMHHUIITBO, X04a ¥ TMOBIILHO,
NIEPETBOPIOETHCS HA peabHUN MEXaH13M BUPIIICHHS CYCHIILHUX MpobsieM B YKpaiHi,
KOJMM TIANPUEMHHUIITBO y COIaNbHIN  cdepi, MIANPUEMHUIIBKA ISIBHICTD
OJlaromifHMX Ta TPOMAJACHKUX oOprafizaimiii abo Oi3HEC 13 COIIATBHOI0 MICIEI0
OXOIUTIOE PI3HI COIllaJIbHO HE3aXHUIeHl BEPCTBUM HacelleHHA. B VYkpaini Take
MIPUEMHHUIITBO MOXKE CTAaBUTHU 3a METY TPYAOTEparnito, COIliaibHy pealuTiTalliio,
3aMpoOBaKECHHS HOBUX MEXaHI3MIB BUPINICHHS HAsSBHUX COLIAJBHUX MPOOJIEM.
['onoBHY ponb y 1bOMY MpOIIECi MOBUHHA BIJITpaBaTH caMe JEpaBa, sika 4depes
MEXaHI3MH  CTUMYJIIOBaHHS  TOBMHHA  BHU3HAYUTH  CTPATETiI0  PO3BUTKY
HiANMPUEMHHUIITBA Ta HOTO B3aeMo/Iito 3 coriymoM [1]. ITpoTe, MOXHA KOHCTATYBaTH,
110 TI€ PO3TISAAETHCS JIUIIIE K MOTEHITIAN I[bOTO BUTY MiANPUEMHHUIIBKOT AISITBHOCTI,
X0ua B HaIll} JeprKaBi BiH pealli30BaHUI Ha BKpail HEIOCTaTHHOMY PIBHI.

[lpomy € Oararo NMpUYMH Ha COLIATBHOMY, €KOHOMIYHOMY, ICHXOJOTTYHOMY
piBHSIX. AJie ONIHIEIO 3 OCHOBHUX TNPUYMUH BOAYAETHCS HEAOCTATHIM PO3BUTOK
IHCTUTYLI TPOMAASHCHKOTO CYCHUIbCTBA, 1 TOMY MOTYKHUH 1HCTPYMEHT MJisi
PO3BUTKY €KOHOMIKH CTa€ YEPTOBUM MPEAMETOM JIJIs 37I0B)KUBAHb.
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Po3MOBCIO)KEHOI0O 1 KPUTHUYHO BIPHOI € TOYKa 30py, IO «PO3BHTOK
COITIaJILHOTO MIAMPUEMHHIITBA € aJIbTEPHATUBOIO 301JIBIICHHIO 0OCSTIB OIOJIKETHOTO
¢dbiHaHCYBaHHS COIIaIbHUX MPO0OJIeM, TOOTO J1a€ MOXKIIMBICTh 3HU3UTH HaBaHTAKEHHS
Ha OroKeT» [2], X04a 11e MO’KHA BBKATH BIPHHUM JIUIIIE Y TOMY pa3si, SIKIIO PO3IMOILT
KOIITIB BiJOYBa€ThCS MPO30pPO, HAICKHO TPAIIOIOTh MEXaHI3MHU JEp>KaBHOTO Ta
COIIIaJTLHOTO KOHTPOIIO 3a iX BUKOPHCTAHHSM, a caMa ITiIMPUEMHHUIIBKA JisUTbHICTh
MIWCHO MIAIaaac miJ 03HAKU COLIaIbHOI.

[TiagmpueMHUIITBO — OJMH 13 HANpPSAMIB T'OCHOJAPCHKOT AISTILHOCTI, OJHIEI 3
O3HaK SKOI € OTpUMaHHS MPUOYTKY. AJle NECATKH THUCSAY CyO’€KTIB roCmoapChKoi
JUSITBHOCT1 CTBOPIOIOTHCS 1 (DYHKITIOHYIOTh HE TUIBKHU JIUISI OTPUMaHHS MPUOYTKY, a i
3 METOIO0 BHUPIIICHHS COLIAIbHUX 3aBAaHb [3, ¢. 75], 1 e € aOCOMOTHO JOCTOBIPHUM.
Ane B acmekTi HaBENEHOTO TBEP/UKEHHS HE CIIJ 3MINIyBaTH COIlalIbHY
BIJIMOBIATBHICTS O13HECY (sika Mae OyTH BJIACTHBOIO yCIM CyYacCHHM CYyO’ €KTam
H1APUEMHUIIBKOI TISUTBHOCTI, OCOOIUBO I11]T Yac BINCHKOBHUX Jiii), JOOPOYMHHICTH Ta
colliaJIbHE MiAMPUEMHUIITBO SIK TaKe. Y4acTh Cy0’ €KTa roCroIaplOBaHHs B IIIJIOMY YH
HOoro CrHiBpOOITHHKIB B OKPEMOMY COIIaJbHOMY IPOEKTi, HASBHICTH CIEHIaTbHOI
IIPOIIO3HUIIIi 3 COIIaJIbHUM 3MICTOM, — III€ HE POOJIATh MOro Cy0’€KTOM COIIaIbHOTO
nianpueMHUANTBA. BOadaeTbes, mo 11 mMae OyTh okpema Qopma IisUTBHOCTI,
periiaMeHTOBaHa Ha HOPMaTUBHOMY PIBHI Ta 3a(ikCOBaHa B YCTAHOBYMX JOKyMEHTaX
cy0’€eKTa rocrnoaproBaHHs.

He nmapma mnHaykoBHi 3a3HayalOTh, M0 «TakKi PHUCH, SK 1HIIIATUBHICTD,
PU3HUKOBICTh, CBOOOJA MIANPUEMHUIITBA (@ 3HAYUTH, 1 MIANPUEMIT B HOrO
TISJIBHOCT1), BXKEe Maibke 3aBXKau  (PIKCYIOTbCS B 3aKOHOJABYMX  aKTax
JEMOKpPATUYHUX KpaiH KOHTHMHEHTAJIbHOI €BpONU ... a/pKe TMepea  MOYaTKOM
TISIIBHOCTI  CTOITh 171es, CBOOOJIa MHCJICHHS Ta IHIMIATUBHICTh, SKYy 3r0J0M Ha
MPaKTHUIl PEaTi30BYIOTh y MisX, IO MOXXHA MPOCTEKUTH 1 Yepe3 CIPUHHATTA
HIIPUEMITS SIK y9acHUKA COLIAIbHO-EKOHOMIYHUX BigHOCUHY [4, c. 77-78]. Tum He
MEHIIIE, Y 3aKOHOJABCTBI YKpaiHM HE HAJAEThCS aHl JIETAIHHOTO BU3HAYEHHS
COIIAJIbHOTO MIAMPUEMHHUIITBA, aHI BCTAHOBJIEHOTO TMOPSIAKY MWOro 3I1ACHEHHS.
Hapasi cormianbpHe MiAMTPUEMHHUIITBO PETJIAMEHTYETHCS Y paMKax MPAaBOBUX MPHUITHCIB
1010 3A1MCHEHHS TANPUEMHHIIBKOT AISUTBHOCTI Y 3aTAJIbHOMY PO3YMIHHI.

Ane e BOaUa€eThCsl y KOpHI HEBIPHUM, OCKUIBKU MPHUHIIUIIOBA BIAMIHHICTh M1k
MIIMPUEMHHUIITBOM 1  COIIIaJIbHUM  MIJIPUEMHUITBOM IIOJSTAaE B IIHHICHIM
nporo3uiii. J{as mianpueMils npono3uilis nepeadadae 00CIyroByBaHHs PUHKIB, SIKi
MOXYTh 3 KOM(OPTOM J03BOJUTH COOl HOBUH MPOAYKT ab0 MOCIyry, 1, TaKUM
YUHOM, JUTsl OTpUMaHHs (piHAaHCOBOTO MpUOyTKY. L{iHHICHA MPOMO3UILS COIIaTBLHOTO
MIIIPUEMITS HalllJIeHa Ha Majo3abe3nedeHe, 00 IiJieHe yBarorw ado BKpail 3HEIOICHE
HaceleHHA. BiH mparHe [0 UIHHOCTI y  BHUIVIAAl  BEJIMKOMACHITaOHUX
TpaHchOpMaIitHUX BHTIA. [mes comiadbHOTO TMPOEKTYy HE MOXKE BBaXKATHCS
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KUTTE3ATHOIO, SKIO BOHA HE 3A1MCHIOE TpaHchOpMaliio — TTMOUHHY 1 TPUBAITY
comianpHy 3MiHy [5, c¢. 8; 6, c. 59; 7]. Takum YuHOM, IS COLIAILHOTO
MIIIPUEMHUIITBA CIICU(PIYHUMH € METa, CY0 €KTH Ta IIhOBa ayJUTOpPIs, a OTXKeE,
nepeiyeHi MOXXJIMBOCTI HE JaloTh €(MEKTUBHOI MOMIIMBOCTI BIOPSJAKYBaTH IIi
BIJIHOCUHU 13 3aCTOCYBAHHSM 3arajlbHUX HOPM IIOAO 3AIMCHEHHS MiANPUEMHHUIBKOT
JISIBHOCTI.

[ToTpebyroTh crerudigHoro MiAXoay 1 METOAW IPABOBOTO PETYJIIOBAHHS
COITIaJILHOTO MIANMPUEMHHIITBA. Tak, Ha TyMKY HayKOBIIIB, Y BUOOp1 METOAIB amapar
Cy4YacCHOI YKpaiHCBKOI AISUIbHOCTI Ma€ IPYHTYBATUCS Ha MPUHILMUIIAX HAPOJOBIAIJA,
COITIaJILHOTO TIapTHEPCTBA, B3a€EMHOI BIAMOBITAIBLHOCTI Jep)KaBU W 0coOH, IS
peamizamiii SKuUX BCe OUIBIIOr0 3HA4YeHHS HaOyBalOTh METOJIM 3a0XOUYCHHS,
KOMITPOMICY, JIOTOBIPHHUM METOJ — HAMOUIbII CIPUSTIWBL JUIsl PO3B’SA3aHHS MPOoOJIeM
B YMOBAaX JIEMOKPAaTUYHOTO CYCHIJIbCTBA, 3BY)KCHHS cpepu MPUMYCY Ta PO3IMIUPEHHS
chepu mepekonanHs [8, c¢. 223]. Xouya Ha CydyacHOMY eTami Ili T€3W 3aJHIIAFOTHCS
JUIIC Y TUIONIMHI TEOPETUYHUX JOCTIIKEeHb, 1 HaBITh BOEHHUIN CTaH HE CIIOHYKaB
JIep>KaBy 3MEHIIUTH TUCK Ha MIIPUEMIIS, 30KpEMa y YaCTUHI 311MCHEHHS TIEPEBIPOK,
BrpoBaixkeHHs PPO.

Ha migcraBi  BHKJIaJEHOrO  MOXHA  KOHCTaTyBaTH, IO  COIlaJbHE
MIIPUEMHHUIITBO MOXE CTaTH Ba)JIMBUM YMHHUKOM TIOBOEHHOTO BiJIHOBJICHHS
VYkpainu, 3Bakaloud Ha HWOTO COIllallbHY METY, JO0JIaTKOBE 3aly4yeHHs (PiHAHCOBUX
pecypciB Ta HuUbOBY ayautopito. IIpore, miIs mporo HEOOXiAHO NPUUHATH
peJieBaHTHE TPBOBE PETYIIOBAHHS, OCKUIBKM I€M I1HCTUTYT BOYEBUIb MOTpeOye
CreIiajJbHuX, a He 3arajJbHuX, MPaBOBUX MPUITHCIB.
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BHYMPIUWHIX Cnpas)

HOBAIII Y BUSBHAYEHHI TPYJ1OBOI ® YHKIIII TPAIIIBHUKA

TpuBanuii yac B ykpaiHChKOMY TPYJOBOMY 3aKOHO/JIABCTBI HE OYyJI0 BU3SHAUYCHHS
NOHATTS TpyAoBoi QyHkIi. OxHak 3MiHamu, sky Oynu BHeceHi y K3mll Vkpainu
3akoHoMm Ykpainu Ne 2179-IX Big 01.04.2022 p. Oyno BBeIEHO MOHSTTS «TPYA0Ba
(GyHKIIIsT», SKe Ma€ MO/BiiiHEe HOPMATUBHE TayMadyeHHs [1].

[To-nepiie, e TpymoBa (GyHKIISI € 1HTErPOBAaHUN, MEPEBAXHO ABTOHOMHHIA
HaOlp TPYIOBUX MiH, IO BHU3HAYAETHCA XapaKTEPHHUM ISl HHOTO TEXHOJIOTIYHUM
IIPOIICCOM Ta Iepeadadae HasBHICTh NIEBHUX KOMIIETCHTHOCTEH, HEOOXITHUX JJIS X
BuKoHaHHs. (cT. 4-1 K3nll Ykpainn) [1].

[To-mpyre, y 4. 1 cr. 29 K3nll mepenbaueno, mo a0 moyaTky poOOTH
poboTo1aBeth 30008’ I3aHMM B Y3TO/HKEHHH 13 MPAIliBHUKOM CITOCIO TOiH(GOpMYBaTH
npaliBHUKAa TPO TPYyAOBY (YHKIIIO, Ky 3000B’sI3aHUN BUKOHYBATH IPAIliBHUK
(mocana ta mepenik nmocagoBux o0oB’s3kiB) [1]. LllonpaBaa 3akoHOMABYMX MOSICHEHD
03HAYEHUX TEPMIHIB HEMAE.

Sk BUIIIMBAaE 3 BUIIEHABEJIEHOTO TPYAOBY (YHKIIO SK YMOBY TPYIOBOTO
JIOTOBOPY MOTPIOHO PO3TIISAATH PAJIIE CKPI3h MPU3MY MOHSATH «IIOCANA» Ta «IIEPEITiK
MocaioBUX 000B’SA3KiB», a HIXK Yepe3 MOHATTS «HA0Ip TPYIOBUX 1.

[lonpu 3a3HayeHi HOBOBBEACHHS TEPMIHOJIOTIYHO 3aCTOCOBYETHCS TaKOX
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MOHATTS «po0oTa», Ky MpaliBHUK 3000B’s3y€Thcsi BUKOHYBaTH y cT. 21 K3mll
VYkpainu Ta B yCIX IHIIUX HOpMax KoAW(DIKalIHHOrO akTy. €IMHUM BHUHSITKOM €
MOJIOXKEHHSI, BIAMOBIIHO JO SKOTO POOOTOJIaBEIlb MOKE BiMOBUTHU IPAIlIBHUKY B
NIePEBE/ICHH] Ha JIMCTAHIIIHHY poOOTYy, SKIIO BUKOHAHHS IUCTAHIINHOT poOOTH HE
MOXJIMBE, 3BaXaro4d Ha TpydoBy GyHKmito mpaimiBauka (ct. 60-2  K3nll
Ykpainan) [1].

VY 4ucneHHUX cOpobax po3MeXyBaTH TPYIOBI Ta IUBUIbHO-TIPABOBI
npaBoBigHOocHHM BepxoBHuii Cya HEOHOPA30BO 3BEPTABCA JO0 MUTAHHS BUKOHAHHS
IpaIiBHUKOM TPYA0BOi GyHKIIII. PO3risHeMo aekinbpKa 3 HUX.

B mnocranosi Big 04.07.2018 p. mo cmpasi Ne 820/1432/17 BepxoBuuit Cyn
JTIWIIOB 7O BHUCHOBKY, IO TPYAOBHH JOTOBIp — II€ yroja MoA0 3IIHCHEHHS 1
3a0e3reueHHs Tpy10Boi DYHKIII. 32 TPYIOBUM JOTOBOPOM MPAIliBHUK 3000B’sI3aHUMN
BUKOHYBAaTU HE SKYCh 1HJUBIyaJIbHO-BH3HAYEHY pOOOTY, a poOOTYy 3 BHU3HAYEHOI
oJHI€T a00 KUIBKOX mpodecii, cremanbHOCTeH, mocaau BiAMOBIAHOT KBamidikaliii,
BUKOHYBATH BU3HAYEHY TPYAOBY (DYHKIIIIO B IISUIBHOCTI MIMPUEMCTBA. 32 TPYIOBUM
JIOTOBOPOM TIpalliBHUKA MPUHAMAIOTh Ha PoOOTYy (Mocanay), BKIIOYEHY A0 IITaTy
MIPUEMCTBA, JJI1 BUKOHAHHS TEBHOT poOoTH (MeBHMX (DYHKIIN) 32 KOHKPETHOIO
KBasidikariero, mpodeciero, mocazaoro [2].

B mocranosi Big 09.06.2021 p. y cnpasi Ne 420/2174/19 BepxoBuuit Cyn
BKa3ye, 10 OJHIEI0 3 XapaKTePHUX O3HAK TPYJOBUX BIIHOCHUH € BUKOHAHHS pOOOTH
3a mpodeciero (mocanorw), BU3HaUeHO HarioHansHuM KiacudikaTopoMm YKpaiHu
JK  003:2010 «Knacudikatop  mpodeciity,  3aTBEpKEHUM  HaKa3oM
HepxcnoxkuBcranmapty Bim 28.07.2010 Ne327. IlpoaHamizyBaBIIN IOJOKCHHS
Konekcy 3akoniB nipo mpaito Ykpainu ta [{uBiibHOTO KOEkCy YKpainu BepxoBHuii
Cyn 3a3HauuB, 110 10 OCHOBHUX O3HAK TPYJOBOTO JIOTOBOPY HAJICKUTh BUKOHAHHS
pobotu meBHOro Buay (TpyaoBoi (yHkii). Bepxopuuit Cyx 3a3HauuB, 10 HE
JTUBIITYUCh HA TIANHCAHHS CTOPOHAMU IIMBUIBHO-TIPABOBOTO JIOTOBOPY, MiX
CTOpOHAMHU ICHYBaJIM TPYAOBI MPABOBIJHOCHHH, OCKITBKM 0cCO0a BHKOHYBaJa
KOHKpPETHY TpyAoBy (QyHKIiI0 — odimianta, poboTa Majia HE 1HAWUBIAyaIbHO-
BU3HAYEHUM XapaKTep, a HaJaBajacs B MPOIeCl BUKOHAHHS TPYA0BOi (PyHKIIT (TOOTO
HE MaJia KiHIIEBOTO pe3yibTaTy, a HOCUTh CUCTEMHUMN, MOCTIMHUMA XapaKTep), a caMme
CepBipyBaHHS CTOJIB MOCYJOM, CTOJIOBUMH IIPUOOpaMH Ta 1HIII MOCIYTH HA BUMOTY
no3uBaua [3].

B ymoBax BoenHoro crany Bepxosuuii Cyn 1ie pa3 miaKpecinB, 10 BUKOHAHHS
MPAIliBHUKOM TPYIOBOT (YHKIII Ma€ pO3IJISAATHCS SK OJUH 3 KPUTEPIiB IS
BCTAHOBJICHHS (DAKTy HAassBHOCTI TPYAOBUX BITHOCHH. 30KpeMa, BCTAHOBJICHHS (PaKTy
HAssBHOCTI TPYAOBHUX BITHOCHMH MK POOITHUKOM Ta POOOTOJABIIEM MOKIWBE TPH
BCTAHOBJICHHI BHWKOHAHHS POOITHUKOM TPYAOBHX (DYHKIIH, MiATOPSIKYBaHHS
poOITHMKA TMpaBWJaM BHYTPIIIHHOTO TPYJAOBOTO PO3MOPSIKY, 3a0e3MeUeHHS
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POOITHHKY YMOB IIpalli Ta BUILIATH BUHATOPOH 32 BUKOHaHY poOoTy [4].

[TincymoByrOUM BUIIIE3a3HAYCHE, BAPTO BKA3aTH HA HEOOXITHICTh MPOJOBKUTH
po0OTY y HaNMpsSMKY BIOCKOHAJIEHHS YHHHOTO TPYZOBOTO 3aKOHOAABCTBA B YaCTHHI
y3TO/KCHHS TIOHATh «TPYy/0Ba (PYHKIIIS», «pOo00Ta» Ta «IOCaaay», AKi MOBUHHI MaTH
€IMHE 3aKOHO/1aBUe TIOSICHEHHSI.

CnMcoK BUKOPUCTAHHUX JIKepeJI:

1. Koneke 3akoHiB mpo npamto Ykpainu Big 10.12.1971 p. Ne 322-VIIlI URL :
https://zakon.rada.gov.ua/laws/show/322-
08?find=1&text=%D0%BF%D0%BE%D1%81%D0%B0%D0%B4%D0%B0#w1_8

2.CynoBa  cmpaBa  Ne820/1432/17  Bim  04.07.2018 p. URL
https://verdictum.ligazakon.net/document/75148848?utm

3. CymoBa cmnpaBa No  420/2174/19 Bim  09.06.2021 p. URL
https://reyestr.court.gov.ua/Review/97533766

4. CynoBa cripaBa No638/16444/19 BIJI 16.06.2022 URL
https://reyestr.court.gov.ua/Review/104813593

IHasawk O. B,

acripaHT kadeapu

[IMBUILHO-TIPABOBUX JUCHUILIIH [HCTUTYTY npaBa
(Jlvsi6cbKUll OeporcasHUll YHigepcumem 6HYmMpiuHix cnpas)

YIOCKOHAJIEHHSI IPABOBOI OXOPOHHU OB’EKTIB IIPABA
IHTEJIEKTYAJIBHOI BJJACHOCTI, CTBOPIOBAHUX I3
BUKOPUCTAHHSM TEXHOJIOTTH ITYYHOI'O IHTEJEKTY

CraHOBNIEHHSI CHCTEMH TIPaBOBOi OXOpPOHM pE3YJIbTATIB 1HTEJIEKTYyaIbHOI
TISTTBHOCTI HA MDKHApOJHOMY Ta HalllOHAJLHOMY pPIBHSAX BiIOYyBa€eThCcs 3
ypaxyBaHHSM PO3BUTKY €KOHOMIUYHUX peajiiii Ta HOBITHIX TEXHOJIOTIH, y TOMY YMCIi
JOCSTHEHb Yy IHM(GPOBOMY TIPOCTOPi, SKIIO TOBOPUTH TMPO KiJdbKa OCTaHHIX
TIECSATUIITH.

Ha mnamionaibHOMYy piBHI 3aKOHOJIAaBCTBO 0arathbOx KpaiH CBITY, 30Kpema i
VYkpainu, TakoX pPO3BUBAETHCS 3 YpaxXyBaHHSAM TEXHOJOTIYHUX 3MiH, IO
MIPOBOKYIOTh HOBI BHKJIHMKU 1 CIPUYUHSIOTH 10 HEOOXITHOCTI ajamTarii iCHYIOYHX
a00 pO3poOKM JOJATKOBHX TIPABOBUX MEXaHI3MIB OXOPOHH Ta 3axHUCTY
IHTEJIEKTYaJIbHUX TIPaB.

Ha xanb, ocTaHHIM 9acoM PO3BUTOK MPABOBOI CUCTEMHU OUIBIIIOCTI KpaiH CBITY
HE BCTHUTA€ 3a CTPIMKHM PO3BUTKOM Cy4YaCHUX TexHojorid. lle 3-momMik i1HIIOTro


https://zakon.rada.gov.ua/laws/show/322-08?find=1&text=%D0%BF%D0%BE%D1%81%D0%B0%D0%B4%D0%B0#w1_8
https://zakon.rada.gov.ua/laws/show/322-08?find=1&text=%D0%BF%D0%BE%D1%81%D0%B0%D0%B4%D0%B0#w1_8
https://verdictum.ligazakon.net/document/75148848?utm
https://reyestr.court.gov.ua/Review/97533766
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TOPKAETHCS HOPMATHBHO-TIPABOBOTO PETYJIOBaHHS BiTHOCHH, IIOB’S3aHHUX 13
3a0e3MeYeHHsIM TIPaBOBOI OXOPOHU Ta HAICKHICTIO TMpaB Ha pe3yiabTaTH, sKi
CTBOPIOIOTHCSI TEXHOJIOTISIMU IITYIHOTO 1HTEIEKTY.

HarionanpHe 3aKOHOJABCTBO Y IIbOMY KOHTEKCTI TaKOXX HE € BHHATKOM,
OCKUTBKM B MeXaX YKpaiHChKOTO TPaBOBOTO IIOJIA ICHYE psn mpobiem, IIo
0e3mocepeIHbO  CTOCYIOThCSI TIPaBOBOI OXOPOHHM  PE3YJIbTATiB, CTBOPECHUX 13
BUKOPHCTAHHSAM IITYYHOTO 1HTENEKTY, OIHO3HAYHOTO BHPIIICHHS SKUX YHHHI
HOPMAaTHBHO-TIPABOBI aKTH IMOKU HE TIepea0adaroTh.

30kpema, B YKpaiHi Ha TBOPU IITYYHOTO IHTEJIEKTY aBTOPChKE IMPaBO HE
MOIUPIOETHCS. 3aKOHOAABCTBO HAIIOI JepKaBU HE BU3HAE 3a IITYYHUM iHTEICKTOM
aBTOPCTBO Ha 00’ €KTH IHTEJICKTyaJIbHOT BJIACHOCTI.

Te x came cToCyeTbcs 1 IMpaBa MPOMUCIOBOI BIACHOCTI, OCKLIBKH CHCTEMH
MITYYHOTO 1HTEJNEKTY HE BU3HAIOTHCS BHUHAXITHUKAMH Y OPUCIUKINSAX OLIBIIOCTI
KpaiH CBITYy, B TOMY 4YMCI 1 B YKpaiHi, HE3BaXKar04M Ha Te, IO CTBOPEHI HUMU
pe3yibTaTH MOXYTh BIANOBIAATH Tiepe0ayeHUM 3aKOHOJABCTBOM KPHUTEPISIM
MaTEHTOCTIPOMOKHOCTI.

[Ipore 3 yacoM Takuii MiJXiJ WMOBIPHO 3MIHUTHCS. AK€ Ha MIDKHAPOJIHOMY
PiBHI B)K€ B1JIOYBA€ThCS OOTOBOPEHHS MPABOBOTO CTATyCy POOOTIB 1 MOXKIIMBICTh
BU3HAHHS X SIK «EJIEKTPOHHUX 0ciO» (electronic person) [1].

JlokazoM Toro, mo YKpaiHa MOYMHAE POOUTH TEpIIl KPOKU Y HAMPIAMKY
CTBOPEHHS HOBOTO Ta BJIOCKOHAJICHHS ICHYIOYOTO IPaBOBOTO
PETYJIIOBaHHS/TIPABOBOTO PEKMMY OO0’€KTIB MpaBa IHTEIEKTYaJIbHOTO BIJIACHOCTI,
CTBOPEHHMX 13 BHUKOPUCTAaHHSAM IITY4YHOTO 1HTENekTy, € KoHiemniiss po3BUTKY
MITYYHOTO 1HTENEKTY B YKpaiHi, siIKy OyJI0 CXBaJleHO po3nopsypkeHHsM KabiHety
MinictpiB Ykpainu Bijg 02.12.2020 Nel556-p (nani — Konnernrist).

Sk 3a3Haueno y camiii Konrenii, BpoBaykeHHs 1HPOPMaIIfHUX TEXHOJOTIH,
YAaCTUHOIO SIKUX € TEXHOJIOTI] INTYYHOTO IHTEJIEKTY, € HEBiJ €MHOIO CKJIaJ0BOIO
PO3BUTKY COIiaIbHO-€KOHOMIYHO1, HAayKOBO-TE€XHIYHOi, OOOPOHHOI, MPaBOBOi Ta
1HIIOT  MisUTBHOCTI  y  cdepax 3arajibHOJEPKaBHOTO 3Ha4YeHHS. BiacyTHICTh
KOHIIETITYaJIbHUX 3acaj JEp:KaBHOI MOJITUKA B Trajay3l IITYYHOTO I1HTEJNEKTY HeE
JI03BOJISIE  CTBOPIOBAaTHM Ta PO3BHBATH KOHKYPEHTOCIPOMOXKHE CEpEJIOBUILE B
3a3HadeHUX cepax misumbHOCTI [2].

Biarak, 3 MeTOH0 BIOCKOHAJEHHS MPABOBOTO PETYJIIOBAaHHS Ta TOJOJIAHHS
3a3HAYEHUX BUIIE MPOOJIEM MPABOBOI OXOPOHHU 00’ €KTIB IHTEJIEKTYaIbHOT BIACHOCTI,
CTBOPEHHMX 13 BHUKOPUCTAaHHSIM TEXHOJOTIM INTYy4YHOTrO iHTeNeKkTy, KoHreniis
MPOTIOHYE KOMIUIEKC 3aBJaHb, BHUKOHAHHS SKHX Y CYKYIOHOCTI JO3BOJIUTH
3a0e3MeYnTH 3aXHUCT MpaB YYaCHHUKIB BIHOCHMH Y Tally3l IITYYHOIO IHTEJEKTY,
pPO3pOOJIEHHS! Ta BUKOPUCTAHHSI TEXHOJIOTIM IITYYHOTO IHTENEKTY 3 JAOTPUMAaHHSIM
E€TUYHHUX CTAaHJApPTIB, CEpe]] IKUX CIIIJI 3TaJlaTh TaKi:
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- IMIUIEMEHTAaIlil HOpM, 3akpiluieHuX y «PeKoMeHIaIisx MO0 IMITYyYHOTO
IHTEJeKTY», 1o NpuiHATI y uepBHI 2019 poxy Opranizaiieo €KOHOMIYHOTO
ciniBpoOiTHunTBa Ta po3BUTKY (OECD/LEGAL/0449), 3a ymMOBU JOTpUMaHHS
e€TUYHUX CTaHAapTiB, nependadeHux B Pexomenmamisx CM/Rec(2020)1, cxBaneHux
8 kBiTHs 2020 p. KomiteTom MiHicTpiB Pagm €Bpornu s aep:kaB-uyjieHIB I0JI0
BIUIMBY aITOPUTMIYHUX CUCTEM Ha TIpaBa JIIOJUHH, Y 3aKOHOJIAaBCTBO Y KpaiHU;

- OTpAIlOBaHHS IUTAHHS BIIMOBIMHOCTI 3aKOHOJABCTBA YKpaiHU KEPiBHUM
NPUHIIMIIAM, YCTaHOBJICHUM Panoro €Bponw, 1moa0 po3poOsieHHsT Ta BUKOPHUCTAHHS
TEXHOJIOT1H MTYYHOTO IHTEJIEKTY Ta TApPMOHI3AIlisl HOTO 3 €BPOINEHCHKIM;

- 3a0e3nedeHHssT B3aeMOAll MDK BIAOOBIAHUMHA TeEXHIYHUMH KOMITETAMU
VYkpainu Ta MikHapoaHuMH miakoMmiteramu ctangaptusamii ISO/IEC JTC 1/SC 42
Acrtificial Intelligence 1040 CHiJIBHOTO PO3POOJIEHHS CTAHAAPTIB Y rajy3i IITYYHOrO
IHTEJICKTY;

- TIATPUMKA IHIIIATUB CTBOPEHHS OpraHizalliiHux (opMm CcriBpoOITHUIITBA
3a1HTEPECOBAHUX IOPUIANYHUX Ta (QI3UUHUX OCI0 y rajgysi MTYYHOTO IHTEJIEKTY;

- ONpaIlOBaHHS MHUTAaHHS WIOJ0 HEOOXIJHOCTI BPETYJIIOBAHHS CYCIUIBHUX
BIJTHOCUH Yy c(epi pO3BUTKY IITYYHOTO 1HTEIEKTY Ha 3aKOHO/IaBYOMY piBHI [2].

3 ypaxyBaHHSIM BHUKJIAJICHOTO, BUJAETHCS AKTyaJbHUM 3a0€3MEYUTH MEePerIIsij
OKpEeMUX TPATUIIHHUX MMIIXO0JIIB Ta MEXaHI3MIB II0JI0 MPAaBOBOI MapagurMu OXOPOHU
pPE3yNbTATIB 1HTEICKTYabHOI JISIbHOCTI, BUPOOJICHHS Ha I1i OCHOBI CHUCTEMHHX
PEKOMEHJAIINA 11010 PO3BUTKY YMHHOTO 3aKOHOJABCTBA B Tay3l IHTENEKTyalbHOI
BJIACHOCTI, CHOPSIMOBAaHUX Ha 3a0€3MEUCHHS] HAJEKHOTO pPEryJIloBaHHS MUTaHb
IPaBOBOI OXOPOHHU Ta MPUHAIEKHOCTI BUKIIOYHUX MPaB Ha PEe3yJIbTaTH, CTBOPIOBAHI
CUCTEMaMH IITYYHOTO IHTENIEKTY, Ta MOCTYMOBOi peaiizallii TaKMX pPEeKOMEHJallii,
IO TaKOXX MO’KE 3HAWTH CBiil BUSB y BUKOHAHHI 3aBJaHb Ta BUMOT, BU3HAYCHHX
KoHremnitiero po3BUTKY MITYy4HOTO IHTENEKTY B Y KpaiHi.

Chnucokx BUKOPHUCTAHUX JIZKEPEJI:

1. Electronic persons is a term first proposed by the European Parliament’s
Committee on Legal Affairs in a draft report on civil law rules on robotics dated May
31. 2017. URL: https://www.europarl.europa.eu/ doceo/document/A-8-2017-
0005 EN.html (nata 3Bepuenns: 15.06.2022).

2. Konuemnuis po3BUTKY IUTy4yHOro iHTenekry B Ykpaini. 2020. URL:
https://zakon.rada.gov.ua/laws/show/1556-2020-%D1%80#Text (mata 3BepHEHHS:
15.06.2022).
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ITacanaok 1. B.,

TOIIEHT Kadeapu

MBUILHO-TIPABOBUX JUCHUIUIIH [HCTUTYTY mpaBa,
KaHJIUJAT IOPUANYHUX HAYK

(JIvgiscoKutl Oepaicasrutl yHigepcumem
BHYMPIUWHIX CNPAs)

OBOB’A30K 1OKA3YBAHHS I IIOJAHHSA JTIOKA3IB 10 CYAY

VY UMBUIBHOMY NpOLIECYaTbHOMY 3aKOHI MICTUTBCS HOpMA, sIKa 3aKpIILIIOE
IporecyaIbHUN 000B’ 30K JI0Ka3yBaHHS 1 MOAaHHS J0Ka3iB /10 cyay. BiamosigHo 10
ct. 81 [uBinbHOrO TpolEecyanbHOro Kojekcy Ykpainu (mam — HIIK VYkpainm)
«KO>XKHa CTOpOHA MOBHMHHA JIOBECTH T1 OOCTAaBMHHM, Ha SKI BOHA MOCHJIAETHCS K Ha
MiJICTaBy CBOiX BHUMOr ab0 3amepeyeHb, KpiM BHUIIAJKIB, BCTAHOBJICHUX IIUM
Konexcom» [1]. ToO6TO, 10 OCHOBHMX 3acajia CYJOYMHCTBA, BIAMOBIAHO A0 CT. 129
Konctutymii Ykpainu (mani — KY) [2], BITHOCUTBCS 3MaraibHICTh CTOPIH. 3TiHO 13
9. 1 cr. 12 HUIIK VYkpainu 1HuBUIBHE CYAOUYMHCTBO 3AINCHIOETBCS Ha 3acajax
3MarajJbHOCT1 CTOPIH.

[ToxiOH1 TOJIOKEHHST MICTATHCS Y MPOIECYaTbHOMY 3aKOHOJABCTBI OUIBIIOCTI
KpaiH cBiTy. TOoOTO, KOK€H y4YaCHHMK CIpaBU TMOBHHEH JIOBECTH TE€, HAa IO BIH
MOCWJIAE€THCA: TMO3MBay (YU 3aiBHUK B OKPEMOMY IIPOBA/’KEHHI) HAa OOCTaBUHU
(paxkTn) mimcraBu MmMo30BY (UM 3asBHM), a BiANOBiAa4 Ha oOcTraBuHM ((akTh), SKi
OOTpYHTOBYIOTH 3alepeyeHHs] MPOTU TPEa SABJICHUX J0 HbOTO MO30BHUX BUMOT [3,
c. 368].

OOOB’s130K  JOKa3yBaHHS — II€ 3akpiluleHa [HUBUIBHUM MPOIECyaTbHUM
3aKOHOJIABCTBOM TIpOIleCyasibHa HEOOXIJHICTh BUMHATH Y4YaCHUKAMH CIIpaBu i
MOB’si3aHl 3 JOBEACHHSM TUX 0OcTaBHH ((PakTiB), Ha SIKI BOHU MOCUJIAIOTHCA SIK Ha
MiJICTaBy CBOiX BUMOT a00 3arepeyeHb, HEBUKOHAHHS SIKOTO TSTHE MPaBOB1 HACIIIKH.

Bin mommproerscst Ha yuacHukiB cnpaBu (cT. 42 HIIK Ykpainu), a Takox Ha
CYJIOBOTO MPEJICTABHUKA TaKUX OCIO y pa3i BUKOHAHHS HUM CBOiX MPEJICTABHUIIBKUX
¢dynkiii. Takuii 000B’SI30K TICHO MOB’I3aHUH 13 TOKA30BOIO MISUIBHICTIO Ta JETAIBHO
PErJIaMEHTYEThCSI 3aKOHOJIABCTBOM 1 3MIMCHIOETHCS Ha BCIX CTadisiX CYJOBOTO
MPOLIECY.

[TutanHs PO BUKOHAHHS O0OB’SI3KY 3 JOKa3yBaHHS YYaCHUKOM CIIPABU MOCTAE
BXKE€ 3 MOMEHTY ITIITOTOBKX JI0 3BEPHEHHS JI0 CYAY 3a 3aXMCTOM 1 TIpe]1’ IBIICHHS 10
cyny mo3oBHOi 3asBu (cT. 184 IIIK VYkpainm), 3asBu y Haka3HOMY TPOBaKEHHI
(ct. 160 LIIK VYkpainu ), 3asBu B OKpeMoMy mpoBajpkeHH1 (cT.cT. 297, 302, 306 Ta
1H.).



99

BaxxnuBuM y 1oka3yBaHHI MPU BUKOHAHHI O0OB’SI3KY 3 JJOKA3yBaHHS 1 TIOJIaHHS
J0Ka3iB A0 cyay € mpaBuwio 3akpimiede y 4. 6 ct. 81 HIIK Vkpainu mpo, 1o
JI0OKa3yBaHHsS HE MOXE TPYHTYBaTHCs Ha mpumylieHHsx [1], To0To, mocuiaHHs Ha
ob6ctaBuHHU ((pakTn) 6e3 mMATBEPIHKEHHS iX HASBHOCTI 00 BIJICYTHOCTI 3a JIOTIOMOT'OI0
JI0Ka31B TPOIECYyaIbHO HE JOIMYCKAEThCA 1 B CYAOBIM MPAKTUII PO3TISAAIOTHCA
Oe3miicTaBHUMH (Hanpukiaa: pizuuyna ocoda oTpumana iHGOPMAIlIIO MO0 MEeBHOT
ob6ctaBuHHU ((pakTy) 3 HeoDIIHHUX HKEpes ado 31 CIIB 1HIIOT 0CO0H).

Jlokazu y cropaBl MOAAIOTHCS CTOPOHAMHM Ta IHIIMMHM YYaCHUKAMH CIpPaBU
oesnocepentbo 110 cyay (4. 1. ct. 83 LIIK Ykpainn). [loganHsa gokasiB 10 cyay — 1€
nporiecyalibHi Jii cy0’€KTIB JOKa3yBaHHs, SK1 MOB’s3aHI 3 Iepeaayero J0Ka3iB [0
cyny. ToOTo, mojgaHHs JOKa3iB — IIe IIpaBOBE IMepeMmilleHHs (repeaaya) A0Kas3iB y
npolecyaibHe PO3MOPSAIKEHHS CYAy 10 MOMEHTY BHPIIIEHHS CHIpPaBH 1 HAOpaHHSIM
pillIeHHs Cyly 3aKoHHO1 cuiu [3, ¢. 370].

IIpaBwia momanHs nokasziB mepeadadeni ct. 83 LIIK VYkpainu, nanpukmanm:
0o3MBay, 0COOM, SKMM 3aKOHOM HAJaHO MPABO 3BEPTATUCS JO CyAy B IHTEpecax
IHIIMX 0ci0, TMOBHMHHI MOJATH JOKa3W pa3oM 3 IMOJIaHHAM II030BHOI 3asBU (4. 2);
BIJIMIOBIJIaY, TPETsl 0oco0a, sika HE 3asBJsi€ CaMOCTIMHUX BUMOT IIOJO IPEIMETa
CIOpY, TMOBHHHI MOJATH CYJy JIOKa3u pa3oM 3 TOJIaHHSM BIA3MBY a00 MHUCHMOBHX
MOSICHEHB TPEThO1 0co0H (4. 3); AKIIO JI0Ka3 HE MOXKe OyTH MOJaHUN y BCTAHOBJICHUIM
3aKOHOM CTPOK 3 00’ €KTUBHHUX MPUYWH, YIACHUK CIPaBH MOBUHEH IMPO 1€ MHUCHMOBO
MOBIJJOMHUTH CY/J] Ta 3a3HAYUTH: JI0Ka3, IKU HE MOKe OyTH MOJIaHO; IPUYHHH, 3 IKUX
JI0Ka3 HE MOXKe OYTH TOJIaHO Y 3a3HAYCHHM CTPOK; JAOKa3H, SIKI MiATBEPKYIOTh, 110
ocoba 3iificHuIa BCl 3aJIeKHI B HEl Jii, CIPsSMOBaHI HAa OTPUMAHHS BKAa3aHOTO
nokasy (4. 4); Tomo. 3aramom, cyn He Oepe A0 yBaru BIAMOBITHI JTIOKa3W y pasi
BIJICYTHOCTI MIATBEPDKCHHS HaJACWIaHHSA (HaJaHHS) iX KOIMM IHIIUM Yy4YacHUKaM
CIIpaBH, KPIM BHUIIAJKY, SKIIO TaKl IOKa3W € y BIJIMOBIJHOTO YYacCHUKA CIpaBH abo
o0cAr noka3iB € HaAMIpHUM, a00 BOHU TMOJaH1 10 CYJy B €JIeKTpOHHIN (opmi, abo €
nyOaigyHO AocTynHUMU (4. 9); 3) mOoKa3u, sK1 HE JOAaHl 10 MO30BHOI 3asBU YU JIO
BII3MBY Ha HEi, AKMIO iHIIEe He mependadeHo UM Kopekcom, MOaroThes depes
KaHIIeNAPII0  Cydy, 3 BHUKOpPHCTaHHSIM €auHOoi cymoBoi  iHopmarliitHO-
KOMYHIKaIiiHOi cucteMu ab0 B CyJOBOMY 3acilaHHI 3 KJIOMOTaHHSM IIpo ix
MpUEIHAHHS 10 MartepianiB crnpaBu (4. 10); 1) y pa3i momaHHs 3asgBU IPO Te, IO
JI0JaHUi 70 crpaBu a00 MOJAHUM O CyQy YYaCHHUKOM CHpPaBH IJii O3HAWOMIICHHS
JIOKYMEHT BHKJIMKA€ CYMHIB 3 MPHBOAY WOTO JOCTOBIPHOCTI ab0 € MiapOoOJICHHM,
oco0a, sika Tojiana 1mei TOKyMEHT, MOXKe MPOCUTH CYJl A0 3aKIHYCHHS MiArOTOBYOTO
3aCiTaHHs BUKIIFOUATH MOTO 3 YKCIIA JOKA31B 1 PO3TIISIATH CIIPaBy Ha MiJCTaBl IHIIAX
nokasziB (4. 11).

Cyn BmpaBl CHpUSATH YYAaCHHMKY CHpaBH y BUTpeOyBaHHS JOKa3iB y pasi
HEMOXJIMBOCTI caMOCTiiHO Hanatu jokasu (ct. 84 IIIK Ykpaian). ToOTo, ydyacHuK
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CIIpaBM B Takidl CHUTYyallli BIpaBl MOJATH KJIOMOTAHHS MPO BUTpPEOyBaHHS JOKa3iB
CYJIOM.

Take kiornoraHHs Mae OyTH TMOJaHE IMO3MBavyeM abo 0c000r0, sSKii 3aKOHOM
HaJaHO TMPaBO 3BEpPTATHCS JO CYJAy B IHTEpecaxX IHIIUX 0cCi0, pa3oM 3 IOAaHHAM
II0O30BHOI 3as1BH, a BIJINOBiTaueM a00 TPETHOIO 0CO00I0, sIka HE 3asBJISIE CAMOCTIMHUX
BUMOT IIIOJI0 TIpPEeAMETa CIIOPY, — pa3oM 13 MOJAaHHSM BII3MBY a00 IHCHMOBHUX
MOSICHEHh TPEThOi 0coOM. SKIIO Take KIOMOTAaHHS 3asBJICHO 3 MPOIYCKOM
YCTAHOBJIEHOT'O CTPOKY, CYJ 3ajuIiliae oro 0e3 3aJ0BOJICHHS, KPIM BHUMIAIKY, KOJIH
oco0a, ska Horo mojaae, OOIPYHTY€ HEMOXKJIMBICTh HOTO TOJAHHS y BCTAHOBJICHHM
CTPOK 3 NMPUYHH, 10 HE 3ajie)Kaju Bij Hei [4, c. 146].

VY kionoTtaHHl Mae OyTH 3a3HA4YE€HO: KWW JOKa3 BUTPEOOBYETHCS; OOCTABHHH,
Kl MOXXE MIATBEPIUTH IIeH J0Ka3, ad0 apryMeHTH, SIKi BIH MOE CIIPOCTYBaTH;
MiJICTaBH, 3 SKUX BUILIUBAE, IO 1EH JT0Ka3 Mae€ BIAMOBIIHA 0c00a; BXKUTI 0COOOIO,
AKa IMOJA€ KIOMOTaHHS, 3aX01 JIJIi OTPUMAHHS I[bOTO JI0OKa3y CaMOCTIMHO, TOKa3|
BXKUTTSI TaKUX 3aXOJlIB Ta/a00 MPUYMHU HEMOKJIMBOCTI CaMOCTIMHOTO OTPUMAaHHS
IILOTO JIOKa3y. Y pa3i 3aJ0BOJICHHS KJIOMOTaHHS CYyJl BUHOCUTH yxBaiy. Cyl Moxe
BUTPEOYBATH JOKa3M TaKOX JI0 MOJAHHS IMO30BY sIK 3axij 3a0e3MeyeHHs JI0Ka3iB Yy
nopsnKy, BcranoBieHomy crartsimu 116118 LIIK Ykpainu. byab-sika ocoba, y sikoi
nepeOyBae 0Ka3, MOBUHHA BUJATH HWOTO Ha BUMOry cyny. Ocobu, siki HE MaroTh
3MOTH TOJATH J0Ka3, KU BUTPEOOBYE Cyi, a00 HE MAarOTh MOXJIMBOCTI MOJATU
TaKUi J0Ka3 y BCTAHOBJIEHI CTPOKH, 3000B’s3aHI MOBIJOMHUTH MpO Iie cyAd 13
3a3HAYCHHAM TNPHYMH MPOTATOM IT'STH JHIB 3 JHS BpPYYCHHS yXBaiHd. Y pasi
HEMOBIJJOMJICHHS CYJy MPO HEMOXJIMBICTH MOAATH JOKa3u, BUTPEOYBaHI CylIoM, a
TaKOXX y pa3l HEMOJaHHs TaKWUX JOKa3iB 3 MPUYMH, BU3HAHUX CYJOM HEMOBaXHUMH,
Cyl 3aCTOCOBYE JO BIAMOBIAHOI 0OCOOM 3aXOAW TIPOIIECYaTbHOTO IPUMYCY,
nepenoaveni IIIK VYkpainu. IlputsaraeHHs BUHHUX 0ci0O 10 BIAMOBIAAIBHOCTI HE
3BUIBHSIE TX BiJi OOOB’SI3KY MOAATH BUTPEOyBaHI CyJIOM JIOKa3W. Y pa3l HEMoOJaHHS
YYaCHUKOM CTIPaBH 3 HEMIOBAKHUX NMPUYMUH a00 03 MOBIIOMJICHHS MPUYUH JO0KAa3iB,
BUTPEOYBaHHUX CYJIOM, CYJ 3QJIEKHO BIJ TOTO, sIka 0c00a YXMISETHCS BIJ iX IMOJIaHHS,
a TaKOX sIK€ 3HAYCHHS MAOTh 111 JIOKa3u, MOXKE BU3HATU OOCTaBUHY, /IS 3’ ICYBaHHS
SIKO1 BUTPEOOBYBABCS J0Ka3, a00 BIJIMOBUTH Y HOro BU3HAHHI, 400 MOXe 3IIMCHUTH
PO3IJIS]T CTIPAaBH 3a HASIBHUMU B HIW JI0Ka3aMu, a00, y pa3i HEMOaHHS TaKWX JOKa3iB
M03KMBaYeM, TAKOXK 3ATUINUTH MO30BHY 3asBy 0e3 posrisiay [4, c. 146-147].

HeBukonanuss 000B’S3Ky 3 JOKa3yBaHHS Ta TMOJAHHSA JOKa3iB 10 CYIy
VYaCHUKOM CIIpaBH HE TMepeadadyae MPUTATHEHHA 1X 3a 1€ 10 HOPUIAAYHOL
BIIITOBIAJIHOCTI.
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JIO IUTAHHS PO KYHIBJIIO-ITIPOJAK PEYEN, OBMEXEHUX ¥
HUBIJIBHOMY OBOPOTI

Kareropiss «uBUibHa 00OpPOTO3JATHICTE» TMEPEBAXKHO 3aCTOCOBYETHCS [0
00’€KTIB IIUBUILHUX TIPaB, 30KpeMa JI0 peuei, y CHITy iX BIACTUBOCTEH 1 MOTEHIIHHOT
HEOe3MeKn ISl KUTTA 1 370poB’s (Gi3MUHUX OCi0, a TakoX MaitHa (I3UYHUX 1
fopuanaHuX 0ci6. OIHaK TOops] 13 MM BOHA 3aCTOCOBYETHCA U 10 CYO’ €KTMBHUX
IIMBUIPHUX TIpaB Ha BIAMOBIAHI MaWHOBI OJlara, OCKUIBKM BOHH HEPO3PHBHO
IOB’sI3aH1 3 TakuMu O1aramu [1, c. 87].

O06’exTH, OOMEXEHI Y MBUILHOMY O0OpPOTI — 11€ OKpeMi 00’ €KTH, SIKI MOXKYTh
HaJIeKaTH JIMIIE TIeBHUM Y4YaCHUKaM IUBLIBHOTO 000poTy abo iXx HaOyTT4,
BITYY’>KEHHS JOMYCKAIOThCS JIMIE Yy TOPSAKY Ta Ha IiJICTaBaX, BCTAHOBJICHUX
3akoHOM. Hanpuknan, BianoBigHo 1o 3akony Ykpainu Big 09.07.2003 p. Ne 1025-1V
«IIpo Hampay», HOUISHKA Haap HEMOXIHWBO 3HAWTH OO0 €KTOM  BIIUYKCHHS,
HACJiAyBaHHS, 3acTaBU TOImIO. [lepemaBaTHCs y KOPUCTYBaHHS BOHHM MOXYTh Ha
MJICTaBI JIIEH31T A1 oJIepKaHHS KOPUCHUX KOTAJIUH, OyAIBHUIITBA Ta €KCIUTyaTallii
MIJ36MHUX CIIOPY/, T€OJOTIYHOTO BUBUEHHS TOI0. O00pOT BOAHUX 00’ EKTIB Ta JIICIB
PETYIIOETHCS, BIIMOBITHO, 3eMenbHuM, Bogaum Ta JlicoBum komekcamu Tomno [2].
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[IpoBeneHuii aHami3 CTBOPIOE MIATPYHTS JIs PO3MEXKYBaHHS IIHPOKOTO M
BY3bKOT'0 PO3YMIHHS IIUBUILHOT 000POTO3IaTHOCTI Cy0 €KTUBHUX LIUBIIBHUX MpaB. Y
IITUPOKOMY PO3YMIiHHI 000POTO3/IaTHICTh CY0’ €KTUBHUX IMBUIBHUX IIpaB MMO3HAYAE 1X
[IUBIIFHO-TIPABOBY KUTTE3/IATHICTh 3arajioM Ta 00’ €KTO3/IaTHICTh 30KpemMa. [HmmMu
CJIOBaMH, y TaKOMY CEHCI 00OpOTO3JaTHICTh O3HAYA€E 3JaTHICTh OKPEMHUX MPaBOBUX
MOKJIMBOCTEH, y TOMY YHCII MpaBa BIACHOCTiI, BUHHUKATH B SK CYO €KTUBHUX
IUBUIBHUX  TpaB, TOOTO  3a0e3MeUYeHHX  HOpMaMHM  LUBUIBHOIO  IpaBa
IPaBOMOYHOCTEH. Y TakoMy pO3yMiHHI OJHUM 13 HEOOOB’SI3KOBUX IPOSIBIB
000pOTO34aTHOCTI MOXKE€ OYTH 3JIaTHICTh BHUCTyHaTH OO0’ €KTOM TMEpexXoay MIxK
yJ4aCHUKaMU IHUBUIBHUX TIPaBOBITHOCHH. Y CBOIO 4Yepry, Yy BY3bKOMY pPO3YMiHHI
000pOTO3AaTHICTh CY0’€KTMBHMX IMBIIBHUX IpaB O3HA4Ya€ iX 3/IaTHICTh BUIBHO
BIIUY)KyBaTUCSI a00 TIEPEeXOJUTH B OJHIET 0COOM JI0 1HINOI B TOPSAKY
IIPaBOHACTYITHUIITBA Y CHAJKyBaHHA ab0 iHmUM 4yuHOM. [lo CcyTi, B TakOMy CEHCI
HAEeThCS TPO TOBHY LMBUIBHY OOOPOTO3/IaTHICTH CYyO’€KTUBHUX ITUBLIBLHUX TPaB.
ToMy B KOHTEKCTI pPO3MEXKYBaHHS IIOBHOI O0OOpPOTO3/1aTHOCTI, OOMEXKEHOI
000pOTO3/IaTHOCTI, @ TAKOX BUJIYYEHHS 00’€KTa 13 HUBUILHOIO OOOPOTY KaTeropis
0OMEKEHHSI ILMBIILHOI 00OPOTO3JATHOCTI O3HAYAa€ MOXKJIUBICTh CyO’€KTHBHOTO
[IMBUILHOTO MpaBa BUHUKATH JIMIIE B TIEBHOTO YYaCHUKA IIUBUILHOTO 000pOTYy abo 31
crieniaipHOro 10380y [1, c. 87].

[IpoGnema 060POTO31aTHOCTI B IMIMPOKOMY PO3YMIHHI B KOHTEKCTI MpeaMeTa
PO3IIISlY 3IIITOBXYETHCS 3 JIBOMAa KOHLENTYAIbHUMH MOMEHTaMU, SKUMHU € BJIacHE
00’€KT, 1110 HAIJICHUHN 3AATHICTIO 10 00OPOTY, TOOTO YK € HUMH OJiara, cy0’ €KTHUBHI
IIMBUIBHI TIpaBa Ha HUX a0o0 X 1 Te U iHIIE, a TaKoX (OpMU ITUBLIHLHOTO 000POTY,
TOOTO sKi came nii abo Mmojli BH3HAYaIOTh MOro 3MICT. Y IIBOMY CEHCI BapTo
BIIMITUTH, IO B CYyYacHIM IOPUAUYHIA JITEpaTypl MNPOCTEXKYETHCA IUIIOPATI3M
1JIX0/11B 10 BU3HAYCHHS CYTHOCTI ITUBUIBHOTO 000pOoTY. 30KpeMa, BiH PO3TIISIA€ThCS
1 SIK CyKyMHICTh IOpUANYHUX (DaKTiB, MPABOUYMHIB, 1 SIK CYKYMHICTh BIAHOCHH, 1 SIK
CYKYIHICTh HOPM, 1 SIK CYKYITHICTh BUIAJIKIB 3MiHU MTPaBOBOJIOAUIBINB. [Topsia 13 1um
OJTHUM 13 HAWOUIBII MOIMYISAPHUX 1 KOHCTPYKTHUBHUX IIAXOJIB BUSBJISETHCS IO
Ha MBUIBHUIA 000POT SIK MpoIiec mepexoay (pyxy), 30KpemMa, mpaB Ta 000B’SI3KiB a00
MartepiallbHuX 00’ €ekTiB [3, c. 207].

VY cBoro depry, BWIy4YeHHS OO’€KTa 13 LMBUIBHOTO OOOpOTY O3HAYae, IO
BU3HAYCHE TMOJOKEHHSIMH UYWHHOTO IIMBUIBHOTO 3aKOHOJIABCTBA CYO €KTHBHE
IMBUIBHE TPaBO HE MOXXE BHUHUKATH HA HHOTO, TOOTO 13 IMBUILHO-TIPABOBOTO
MOTJISAMYy € HEXUTTE3gaTHUM. [Ipu 1iboMy mpoBeneHWN aHali3 TaKoX Ja€ 3MOTY
BU3HAYNUTH CHIBBIIHOIIEHHS MDK  KaTerOpisMHu «BIAYYKYBaHICTh Ta
«000pOTO3AATHICTEY (Y MIUPOKOMY PO3YMiHHI) Cy0’€KTMBHUX IUBUIBHUX MpaB. Y
I[bOMY CEHCl BIIUYKYBaHICTh BIJMOBITHUX TPABOBUX MOKJIMBOCTEH MO3HAYaE iX
3IaTHICTh yTpadaTH HAJEKHICTh TMEBHIM 0CO01, 30KpeMa, y 3B’SI3Ky 3 IMEPEXO0JIOM.
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To6TO BiIUYKYBaHICTh Y TAKOMY PO3YMIHHI XapaKTEePU3Ye€ 3JaTHICTh MPaB yTpadaTH
3B’S130K 13 TIEBHOIO 0CO00I0, HAJIEKATH 1, TOM1 K 000POTO3/IaTHICTh CY0’ €KTHBHUX
[UBUIHUX TMpaB y LIMPOKOMY pO3YMIHHI IO3HA4Ya€ iX 3/IaTHICTb BUHHUKATH W
NEPEeXOAUTH MK yYaCHMKaMHU IUBUIBHUX MPABOBIIHOCUH Yy HHMBUIBHO-IIPABOBOMY
NOpANIKY, TOOTO 3 ypaxyBaHHAM IOPUJIUYHUX CXEMaTHU3allli, BHU3HAYEHUX
MOJIO)KEHHSIMM YMHHOTO LMBUIBHOTO 3aKOHOJABCTBA YKpaiHW Ta/abo akTamu
caMOperyJIF0OBaHHs YYaCHHUKIB IIUBUIbHKUX MpaBoBigHOCHH [1, ¢. 87].
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IHocTpurans B. C.,

JOIIEHT Kadeapu

myOJIIYHOTO Ta MPUBATHOTO MPaBa,
KaHJIUJAT IOPUAUIHUX HAYK
(CxionoesponeticbKutl yHigepcumem
imeni Payga Abnsazosa)

TAPAHTII 3 BOKY OPTAHIB JIEP’KABHOI BJIAIH OO
3ABE3MEYEHHS MTPAB I CBOBO/I JIIOIUHUA

I"apanTii peanizarii mpaB, cB0001 Ta 000B’SI3KIB JIFOAWHU 1 TPOMATHHHA MOYKHA
OXapakTepu3yBaTU SK CHCTEMY HOPM Ta WPHUHIUIIB, YMOB 1 3aco0iB, IO
3a0€3MeuyoTh y CBOIM CYKYIHOCTI 3I1MCHEHHS KOHCTUTYI[IHHUX TIpaB, CBOOOJ Ta
000B’sI3KIB JIOAWHU 1 TrpoMaasHuHa. EQEKTHBHICTH I1i€i CHUCTEMHU 3aJICKHUTh BiJ
PI3HHX YMHHUKIB, aJlé OCHOBHHMM cepeJl HUX €. HasgBHICTh OCHOBHOTO 3aKOHY, His
SKOTO HE MOXe OyTH MpUITMHEHA JOBUIBHO; BU3HAHHS JCP)KABHOI BJIAJU MOX1THOIO
BiJl Biaau Hapoay 1 KoHcTuTy1nii; 3akpinsieHHs] Ha KOHCTUTYIIIHHOMY piBHI OCHOBHHUX
mpaB, CBOOOJ Ta OOOB’S3KIB JIOAWHW 1 TPOMaJsHUHA Ta 3aco0iB 1 yMOB IiX
3MIIHCHEHHS; HassBHICTb HE3aJIEKHOI CYTOBOI BJIaJIU; MOXKIIMBICTh 3aXHCTY CBOIX MpaB
B YnoBHOBaxkeHOro BepxoBHoi Pamu Ykpainu 3 mpaB JIOIWHU Ta Y MIKHAPOJTHHUX
MPaBO3aXxUCHUX OPTaHi3aIlisix.
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CucremMa rapanTii mpaB, cBO0OJ Ta OOOB’SI3KIB JIIOAWMHU 1 TIpOMaJsHUHA
BKJIIOYae B ce0e TMepeayMOBH TOJITUYHOTO, EKOHOMIYHOTO, COIIaJIbHOIO,
171€0JIOT1YHOTO, TIPAaBOBOI'O XapaKTepy, 110 HEOOX1IH1 JIJIs 1X peai3allii, BKII0Yardu
MEXaHI13M iIXHbOT OXOPOHH, 3aXUCTY Ta BIITBOPEHHS.

["apantom nonepxaHHsi MpaB Ta CBOOOJ JIOAWHU 1 TPOMAJIIHUHA BU3HAETHCS
[Ipesunent VYxkpainu (ct. 102). Iloennanns ¢ynkuiid Ilpesugenta Ykpainu mo
3a0€3Me4YeHHIO MTpaB 1 CBOOO/ JIIOJAUHU Ta TPOMaIsTHUHA 3 cPepor0 BUKOHABYOT BIaAU
3a0€3MeuyeThCs ICHYBaHHSIM TaKoro opraHy, sk Pama HamioHalbHOT Oe3meku 1
o0opoHu YKpainu, 1 HOro roJioByBaHHSM B I[bOMY oprani. KoHcTuTyuiiHuii craryc
Ha3BaHoi Pamu, siky ouomtoe Ilpesunment Ykpainu, B mpolieci 3a0e3neueHHs Mpas,
cB000/1 Ta 00OB’A3KIB JIIOJIMHM 1 TPOMAJITHIUHA 3HAYHO 3MIIHIOE CTATyC CAMOT0 TJIaBH
nepxxau. IIpo ¢yHKkiioHaNbHY moe€nHaHicTh l[Ipesuaenta VYkpainu 3 cdeporo
BUKOHABYOI BJaJH CBITYUTH 3MICT JESIKUX IHIIUX HOTO MOBHOBAXXKEHb, BU3HAYCHHUX
ct. 106 Koncrurynii Ykpainu [1, c. 313]. Tak, riaBa aepxasu nogae Bepxorniii Pami
VYkpainu ans npusHaueHHs kKanaunatypy l[Ipem’ep-minictpa Ykpainu, MiHICTpiB
000pOHU 1 3aKOPJOHHUX CHpaB YKpaiHU, MOXe 3ynuHATH nif0 akTiB KaOinery
MinicTpiB YKkpainu 3 MOTHUBIB HeBinmoBiAHOCTI KoHcTuTy1ii YKpaiHu 3 0THOYaCHUM
3BepHeHHIM 10 KoHncrutytitnoro Cyay Ykpainu Ta 3/11iCHIOE 1HIII TOBHOBAKEHHS.

KomneTeHiitHi B3aeMOBITHOCHMHHU MiXK TJIaBOIO JepkaBu 1 Ypsaom Ta [Ipem’ep-
MiHICTpa VYKpalHu Yy TMepiry 4Yepry BHU3HAUYAIOThCS XapaKTepoMm  3MIIIaHoi
NapJIaMEeHTChKOI-TIPE3UACHTCHKOT pecnyOikaHCchbkoi ¢GopMu mpaBmiHHSA. OJHAaK,
B3a€MOBITHOCHHU MK MAapJaMEHTOM 1 OpraHaMHu, sIKi 3/[IHCHIOIOTh TTOBHOBAYKEHHS Y
chepl BUKOHABYOI BJIAJU € BAXUJIMBUMU JJIsl BU3HAYCHHS CTATYCy TJIaBH JEPKaBH 1
ypAny, a OTKe 1 17151 3/1IHCHEHHS TPaB 1 CBOOOI JIIOJIMHU Ta TPOMaIsTHUHA.

Busznauenns Ilpesunenta YkpaiHu BUKIIOUHO SIK TJIABH JIEP>KaBU OOYMOBIIIOE
HaJaHHS WOMY TIEBHHMX MOBHOBA)KE€Hb MO BIJHOIICHHIO O OpPraHiB, IO BXOASTH 0
BCIX TUIOK JepaBHOi Biamu. SIK rapaHT aep)kaBHOTro cyBepeHiteTy IlpesmmeHT
3000B’s13aHM 3a0e3MedyBaT JEp>KaBHY HE3aNeXKHICTh YKpaiHu 1 ii HallloOHaJIbHY
0e3reKy, ToOMy BiH HQJIUICHUH BiANOBIIHUMH KOHKPETHHMM ITOBHOBQ)XCHHSMH 1 €
BepxoBuum T'onmoBHokoManyrounm 30poitHux Cun Ykpainu, 1HIHUX 30pOHUX
dbopmyBanb. KoHcTHTYIIISI BBEIa B Aif0 0arato CyTT€BO HOBUX ITOJOKEHBb BIIHOCHO
nmocagu IIpesumenra YkpaiHu, HOro NHOBHOBaKCHb, B3a€EMOBIJIHOCHH 3 PI3HHUMH
OopraHaM¥ BJIaJy Ta IOcagoBUMH ocobamu. Cepea HUX 3HaYHE MICIIe ITOCIIaf0Th TakKi,
3aBISKH SKAM Ti YW 1HINI TUIKKA BIIAJW MalOTh MOXIJIMBICTH CIIBIpPAIIOBaTH 3
[Ipesunentom Ykpainu, a TaKOX BIUIMBATH HA HOTO AISUTHHICT 3 METOIO 3al00iraHHs
OyIp-SIKOMY CBIJIOMOMY YW HECBIJIOMOMY 3JIOBKMBAHHIO B[00, IO BJIACHE 1
CTBOPIOE YMOBHU I 3MIIMCHEHHS TpaB 1 OOOB’S3KIB JIOJWHUA 1 TPOMAISIHUHA,
Hanpukiian, BepxoBHa Pama Ykpainm mae mpaBo Ha: ycyHeHHs lIpe3mpeHra 3
MOCaJM B TIOPSJIKY MPOIEAYPH IMIIYMEHTY B pa3i BUMHEHHS HUM JEp>KaBHOI 3paau
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a00 1HIIOTO 3JI0YMHY; HAJaHHS 3r0JIM Ha MPU3HAYEHHs Ta 3BUIbHEHHs [Ipe3naenTom
VYkpainu ['enepansHoro npokypopa Ykpainu. B Koncturyii Ykpainu nependaueHo
IpOLEypPy TaK 3BaHOI «KOHTPACUTHATYpW», Koyu akTH [Ipe3uaenTta Ykpainu cTaioTh
000B’SI3KOBUMH JIMIIIE 32 YMOBH MiAMUCAHHS X BIATOBITHUMH MOCATOBUMH 0COOAMHU
BUKOHaBUOi Biaju [2]. Takuiéi MOPSIOK JOCHTH TOUIMPEHHA y CYy4acCHOMY CBITi.
Craryc Ilpe3unenta YkpaiHu NpsSMO CTOCYETbCS 3a0€3MEUYEHHS MPAKTUYHOTO Ta
e(eKTUBHOTO 3A1MCHEHHS MPUHIIMITY MOy BIaJd, IO Ma€ JIyKe BAXKIIMBE 3HAYCHHS
JUIS 3J1ACHEHHS IEMOKpaTii Ta 3a0e3MeueHHs peaizallii mpaB, cBo00 Ta 000B’SI3KiB
MOIUHU 1 TpomaasiHuHa. Llei nmpuHIun 3 caMoro moyaTky Moro mporosiounieHHs: OyB
CIPSIMOBAaHUM Ha JTIOCATHEHHS KOMIIPOMICY M1k PI3HUMU TUIKaMH JIepKaBHOI BJIaJIH,
3a SKUMU BHUCOYUIM COIlajibHI KOJa, 5Kl y CBOiM OUIBIIOCTI 31MIUIA 3 1CTOPUYHOT
apeHu. Alie HeOOXIIHICTh 3a0€3MeUeHHsT TOPO3YMIHHS MK JIEpKABHUMU OpPTraHaMH,
10 YOCOOIIOIOTh KOXKHY 3 TUIOK JIeP>KaBHOI BJIa/Id, KOMIIPOMIC 1 €JHICTh MI>)K HUMH Y
IIPOBEJICHHI JIEP>KaBHOI MOMITUKY HE TUIBKU HE CTajla MEHIIO0, a, HaBIaKH, 3pocia.
Bike Te, 1m0 rnaBa aepxaBu € TapaHToM aojepkaHHs Konctutyuii Ykpainu, npas i
CBOOOJ JIOJMHU Ta TPOMAJSHUHA CBITYUTH MPO MOr0 IMIMPOKI MOBHOBAKEHHA Y
BUPIILICHHI PI3HOMAaHITHUX MMUTaHb JIIOMHHU, IEPKaBH i cycniibeTBa [3, ¢. 54].

Ax rnaBa gepxkaBu [Ipe3ugeHT VYkpaiHM HaAIAETHCA TMOBHOBAKEHHIMHU
BUCTYNATH BijJ IMEHI JEp>KaBU y BHYTPIIIHHOMY >KUTTI KpaiHU 1 Y MIKHAPOJIHHX
BIIHOCHHAX. 3a0e3neuyroun jnoaepkanHs KoHcTuTyii, mpaB 1 ¢cBOOO JIOJUHHM Ta
rpoMagsuuHa [lpesuneHT YkpaiHu: 3BEpTa€ThCsl 3 MOCIAHHAMH JI0 HApoAy Ta 13
HIOPIYHUMHU 1 T03a4eproBUMU TOCHaHHAMH 10 BepxoBuoi Pamu VYkpainu mpo
BHYTPIIIHE 1 30BHINIHE CTAaHOBUINEC YKpaiHW; NpHUMAaE pIIIEHHS TPO BHU3HAHHS
1HO3EMHHUX JIep’KaB; MPHU3HAYA€E Ta 3BUIBHSIE TJIAB JUILNIOMATUYHHUX TMPEJCTABHUIITB
VYkpainu B 1HIIMX JAeprkaBax 1 MPU MDKHAPOJHUX OpTaHi3allifx; MpuiiMae Bipdi 1
BIJIKJIMYHI TPaMOTH JUIUIOMAaTUYHHUX TMPEJICTABHUKIB IHO3EMHHUX JEp)KaB; MpU3HAYAE
BCEYKpaiHChkuil pedeperaym mono 3MiH KoHcTuTymii YKpaiHu BiANOBIIHO 0
cratti 156 Koncturymii Ykpainu, mporojionrye BceyKpaiHChbKuM pedepeHayM 3a
HApPOIHOIO 1HIIIATHBOIO Ta 31MCHIOE 1HIII TOBHOBaXXeHHS [4, ¢. 72-73].

Ha Kab6iner MinicTpiB YkpaiHu TOKJIagaeThcss 0OOB’SI30K BXKHMBATH 3aXOJIiB
1010 3a0e3MedeHHsl paB 1 cBOOO I MoIMHU 1 TpoMajsiarHa (1. 116). OTxe, MOXKHA
CTBEp/KyBaTH, IO OJHWMH 3 OpraHiB Jep)KaBH, SIKI TOKJIWKaHI 3A1MCHIOBATH
peaizalliro mpas JIIOAUHHA B YKpaiHi, € OpraHu BUKOHABYOI Biau. OUOII0€E CUCTEMY
opraHiB i€l rinku Biaagu — KabGiner MiHicTpiB YKpainu. SIKk BUIIMI KoJieTialbHHUMA
opras, BiH OKJIMKaHWN 3IHCHIOBATH 3aXUCT MPaB JIOANHU K O€3MOCepeHbO, TaK 1
yepe3 IIeHTpalibHI Ta MICIIEBl OpraHd BHUKOHABYOI BIIAJH, CHPSIMOBYBATH 1
KOHTPOJIIOBATH 1X B IIbOMY HAIPSIMKY.

[lenTpanpbHUMU OpraHaMM BUKOHABYOi BJIaJAu B YKpaiHI € MIHICTEPCTBA,
Jep>kaBHI KOMITeTH a0o0 Ciy»KOW, IIEHTpaJibHI OpPraHW BUKOHABUOi BIAgu 3i
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crietiayibHUM ctaTtycoMm. Coifi 3a3HA4YMTH, 0 KOXXHE MIHICTEPCTBO 1 Oyab-sSKHI
IHIIWHA OpraH LEHTPabHOI BUKOHABYOI BJIAJIM 3/1MCHIOE 3aX0JIM T10 peai3allii npas,
cB000/1 Ta 00OB’SI3KIB JIFOAUHU 1 TPOMAJISTHUHA B MEBHINA cepi BIAMOBIIHO 0 CBOIX
HOBHOBAXEHb.

MicueBi aepkaBH1 ajMiHicTpallii 3000B’s13aH1 3a0e3MeuyBaTy Ha BIiAMOBIIHIN
TEpUTOPIi JAoAepkaHHS mpaB 1 cBoOoa rpomansH (ct. 119). OgHe 13 TOJOBHUX
3aBJlaHb MICIIEBOI JEp)KaBHOI aJAMIHICTpallil B MeXaX BiJMOBIIHOI aaMIHICTPATHUBHO-
TEPUTOPIATBHOT OJMHMIN € 3a0e3MeUeHHs] 3aKOHHOCTI 1 TPaBOIMOPSAKY, JT0IePKAHHS
mpaB 1 cBOOO TPOMA/ISH.

Peanizaris mpaB, cBo0oa Ta 000B’s13K1B MoKIagaeThess KoHnctutyiieo Ykpainu
Ha OpraHu ImpaBocynns, e 3okpema, Koncrurymiinuii Cyn Ykpainu Ta cyau
3arajgbHOl FOPUCIUKINT 1 mpokyparypy (ct.ct. 124, 147), iHmi NpaBOOXOPOHHI
opranu. BepxosHa Paja 3000B’s13aHa npuitMaTy ydacThb y peanizallii npas, cB0OO Ta
000B’s13KIB JIOAUHU 1 TpomaasHuHa (cT. 138 m. 7) [26, c. 58]. [luranns peamizarii
npaB, cBOOOJ Ta O0OB’SI3KIB BUPIIIYIOTh 1 TEPUTOpIaIbHI TPOMAJIU Ta IX OpraHu i
nocaioBi ocoou (ct. 143). I'pomansau YkpaiHu MOXKYTh 00’ €THYBaTUCS Y MOJTITHYHI
napTii Ta TPOMaJIChKI opraHizallii /i 3a0e3nedyeHHs], peaisallli, 3aX1ucTy, OXOPOHU
Ta BIITBOPEHHS CBOIX IMpaB, CBOOO/I, 3aKOHHUX IHTEPECIB Ta BUKOHAHHSA O0OB’S3KIB
(ct. 36). Konctutyiiiss YKpaiHM TapaHTye MOJITHUHY OaraToMaHiTHICTH (cT. 15).
3a0e3neueHHs] eKOHOMIYHUX 1 COLIAJIbHUX MPaB MPAIIOI0YUX 31HCHIOIOTHCS 1 TAKUM
Cy0’€KTOM TOJIITUKH SIK TPYJIOBUM KOJEKTUB (CT. 44).

OTxe, BaXJIMBUM 3aCO000M peaiizallii Ta 3aXHCTy TpaB Ta CBOOOJ JIOAUHH €
rapantii. BoHn € cucreMor0 HOpM, MPUHIIMITIB Ta BUMOT, SIKi 3a0€3MeUyI0Th MPOIIeC
JOTPUMAHHS TpaB Ta 3aKOHHUX I1HTepeciB moauHu. [Ipu3HaueHHAM rapaHTiil €
3a0e3MeUYeHHs]  HAWCTPUATIAUBIIIUX  yYMOB  JUIsl  peami3amii  KOHCTUTYIIITHO
3aKpIIJICHOT'0 CTaTyCy JIFOAWHU. ['apaHTii € 3acoboM, mo 3ade3nedye IMmepexia Bif
nepea0aYeHNX KOHCTUTYIIIE€I0 MOKIIMBOCTEH 10 peaabHO1 JIHCHOCTI.
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JOIIEHT Kadeapu

UBUILHO-TIPABOBUX JUCHUIUIIH [HCTUTYTY npaBa,
KaHIUJAT IOPUANYHUX HAYK, TOUEHT

(JIveiscoKutl Oepoicasrutl yHigepcumem
BHYMPIUWHIX CNPAs)

TEOPETUYHI ACIIEKTHU CIMEMHOI JEJIKTO3JIATHOCTI

CyTh ciMEHHOTO TpaBa MOJSTa€ y BPETYJIIOBAaHHI CYCHUIBHUX BIJIHOCHH, SIKi
BUHUKJIM B TPOIECI CTBOPEHHS, ICHYBAaHHs CIM’i Ta HaBITh MICHS ii MPUITMHEHHS.
CiM’ss € HEeoOXITHMM KOMIIOHEHTOM COLIlyMYy, BIJ HEi 3aJIeKUTh OJaromnoyryqus
yChOTO CYCHUIbCTBA Ta KOXKHOI JIIOAUHU 30KpeMa. Came ciM’d € Karali3aTopoM
CIMEMHHUX BIJIHOCHH, «SIKICTh» SKHUX 3QJICKHTh BiJ 3/IaTHOCTI ii yJaCHHKAa HECTH
[IUBUILHO-TIPABOBY BIAMOBIIAJIBHICTD 32 IIKOY, 3aMOAISHY 11 IPOTUIIPABHUMH JIISIMH.
Otxe, mpoOsieMa BU3HAYEHHSI CIMEHHOI JEMKTO37aTHOCTI (i3MuHUX OCiO HabyBae
0COOJIMBOTO 3HAYEHHA, MO JBOX MNPUYMHAX: COIiaibHI Ta mpaBoBiil. CorianbHa
IpPUYMHA TIONATAE y 3HAYEeHHI CIM’1 SK TOJIOBHOTO OCEPEAKY PO3BUTKY Jt00Oi
nmuBim3amii. [1{ogo mpaBoBOi NPUYMHHU, TO WaAEe MOBa IPO BUPIIMICHHS NHTaHHS
IPaBOBOrO cTaTtycy ¢i3uuHux ocid y cimMeiiHOMy mpaBi. [[o TOro > BHBUYEHHSA
CIMEHHOT JIETIKTO3/IaTHOCTI € HE TPOCTUM MHUTAHHIM, a 3 OTJIAY Ha Te, 10 ICHYIOTh
HAyKOBl JIOPOOKM II0JAO CAMOCTIMHOCTI TOHSTTSA JEIIKTO3aTHOCTI Ta ii
MPUHAJICIKHOCTI JI0 Al€3aTHOCTI. ToMy, TeMa CIMEMHOI JEMKTO3JaTHOCTI € OJIHIEIO 13
HAWOUIBII TUCKYCIMHUX 1 TIOTpeOye, 3 OMISAY Ha NUHAMIYHUA PO3BUTOK CIMEWHOTO
mpaBa Ta caMHX CIMEHHHUX TIPaBOBIJIHOCHH, IIOCTIHHOTO JOCIHIDKCHHS Ta
BJIOCKOHAJICHHSI.

Orxe, pobiieMa CiMEHHOI JEIIKTO3AaTHOCTI JISKUTh B ILIOIIMHI BU3HAYEHHS
caMoi JIEeNMIKTO3MaTHOCTI Ta JOCHDKCHHS NHTaHHS 11 camocTiiHocTi. MoskHa
BUJUIMTU Bl TPYNU HAYKOBIIB: OJHI CTBEPDKYIOTh MPO AETIKTO3JaTHICTh K PO
YaCTUHY MI€3JaTHOCTI, 1HII HAIMOJSATAIOTh HAa CaMOCTIHHOCTI JENIKTO3JaTHOCTI.
Jlie3maTHICTh, TPAIUIIIMHO, PO3YMIETHCA K 3AATHICTh CBOIMH MisIMH HAOyBaTH JIs
cebe mpaB 1 CaMOCTIMHO iX peani30ByBaTH, a TaKOX 3/IaTHICTb CBOIMHU JisSIMU
CTBOpIOBATH ISl cebe 0OO0B’S3KM Ta CaMOCTIMHO iX BUKOHyBatu. B. M. Mapuyk Ta
JI. B. HikonaeBa AemiKTO34aTHICTh HA3UBAIOTh «TPAHC(HOPMOBAHOIO J1€3TATHICTION
[1]. A. B. Ilaciunuk BBaka€, IO HE MOXKHA CTBEP/UKYBATH IPO CAMOCTIHHICTh
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NENIKTO30aTHOCTI, aJpKe JENIKTO3JaTHICTh 1 JI€3JIaTHICTh MAaloTh OJHAKOBHI
COLIANBHUN 3MICT — MOMK/IMBICTD 3iHCHEHHS BOILOBOI IOBEMIHKH. Moro BIJICYTHICTh
a0OCOJIFOTHO BHKJIIOYA€ ICHYBaHHS 3MICTY MOpUAUYHOro. TomMy, MOXHa MiMTH
BUCHOBKY, III0 HeJi€3daTHA ocoba y JKOJHOMY pa3l He MOXe OyTH
JEIKTO3IaTHOIO [2, . 4].

Opnak, sk cTBepakye B. A. Barpac, He MoOXHa CTBEepKyBaTH, IO
JETIKTO3aTHICTh € €JIEMEHTOM MA1€3/IaTHOCTI, TOMY IO BOHA: 1) MICTUTH CIUIbHI
pHUCH SIK A1€3IaTHOCTI, TaK 1 MPaBO3AaTHOCTI; 2) MOXKe OyTH JIMIIIE K TOETHAHHS a00
K HEPO3PUBHUM 3B 30K IMPABO3AATHOCTI 1 M1€34aTHOCTI;3) NENIKTO3MaTHICTh Ma€ 1
IIEBHI BIZIMIHHOCTI BiJ{ MPpaBO3AaTHOCTI 1 aie3gaTHocTi [3, ¢. 109-110]. B. JI. IIpumak
B3arayii IpsSMO BKa3ye: «...fAKIIO a0OcTparyBaTHCsS BIJI KOHTEKCTY J1€34aTHOCTI
¢13u4HOi 0cOOHM, TO 3 OIJISAY Ha BKa3aHE, BUAUICHHS JEIIKTO3/IaTHOCTI came SIK
OJIHOTO 3 BHSBIB [1€3aTHOCTI KOXXHOTO Yy4YaCHHKA IMBIUIBHUX BIJHOCHH HE
BUTJISIATUME BUIIPABIaHUM 200, IPUHANMHI, Oe3mepedHo HeoOXigHum» [4].

Henikro3aaTHicTh, HAa nyMKy O. B. 3aiiuyka, A. I1. 3aifis Ta iHIIUX yYSHUX, 1€
nepeadbayeHa HOpMaMH — IpaBa  3JaTHICTh  CyO’€KTa  HECTH  IOPUJIUYHY
BIJIMOBIAQIBHICTD 32 BUMHEHHS MpaBoNopymeHHs [5, ¢. 663]. Hagaroun BU3HAYEHHS
JETIKTO3aTHOCTI HEOOXIJIHO BpaxOBYBAaTH HE JIMIE 3JaTHICTh OCOOM MaTH
000B’SI3KM IIOAO0 HEMPHUITYCTUMOCTI BUMHEHHS CIMEHHUX IPaBOINOPYIICHb, aje u
3MaTHICTh OyTH BIJNOBIIHUM CYO’€KTOM BiJNoBigaidbHOCTI. Karteropii cimeitHa
JNETIKTO3AaTHICTh  BUXOJISYM 3  I[bOTO, BOJHOYAC IMpUTaMaHHI pPHUCH  SK
paBO3/JaTHOCTI, Tak 1 jgie3matHocti [3, ¢. 110]. Mu moromxyeMoch 3 TE3010
B. A. Barpac npo Te, 1m0 ciMeliHa AeTKTO3/1aHICTh MICTUTh B COO1 SIK PUCH CIMEHHOT
paBO3/IaTHOCTI, TaK 1 JI€3MaTHOCTI, TOMY CTBEP/DKYBaTH TIPO Te, IO CiMEHHa
JETIKTO31aTHICTh € YaCTHHOIO CIMEHMHOI J1€31aTHOCTI € HENMpaBWIbHUM. Buxoasau 3
IIbOTO, MiJ CIMEHHOIO JENIKTO3JaHICTIO CJIiJI PO3YMITH 3/IaTHICTh OCOOM HECTH
IOPUIMYHY BiAMOBIANBHICTh 3a MOPYIICHHS HOPMHU «CIMEHHOTO» 3aKOHY, TOOTO
ciMeitHe mpaBomopyiieHHs. OjaHak, TOHATTS CIMEHHOIrO MPaBONMOPYIICHHS
3aKOHOJIaBEIlb HE Hadae. Sk pe3yapTaT, BpaXOBYIOUM BCE BUILE HABEJICHE MOYKHA
CTBEPJIKYyBaTH, 1110 GopMyBaHHS €()EKTUBHOT MOJIE1 CIMEHHOT JMEIIKTO3JaTHOCTI
nependayae nmotpedy: 1) BU3HAYEHHS MICIS JETIKTO3JaTHOCTI B CUCTEM1 CiMEHHO1
MPaBOCYyO’€KTHOCTI; 2) YITKOTO PO3MEKYBaHHS JETIKTO3JaTHOCTI Bij M1€3JaTHOCTI
Ta MPABO3JIaTHOCTI; 3) 3aKPIIJICHHS O3HAK CIMEHHOT NENIKTO3IaTHOCTI; 4) YITKOTO
BU3HAUCHHS CIMEMHOTO TIPaBOIMOPYIICHHS; 5) 3aKpilUIeHHS Yy CIMEHHOMY
3aKOHOJIaBCTBl CHEIIaJbHUX HOPM, SIKI PETYJIIOIOTh MUTAHHS MNPABO3AATHOCTI 1
1€3/TaTHOCTI.
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acmipanT kadeapu

[IMBUILHO-TIPABOBUX TUCHUILIIH [HCTUTYTY npaBa
(JIvgiscoKull OepaicasHull YHigepcumem HYmMpIuLHix cnpaes)
CyIIs

(Jluuakiscokuti pationnuii cyo m. JIbeosa)

KNTJIO SIK OCOBJIMBUHM OF’€EKT IUBLJIBHUX ITPAB TA MOI'O
OKPEMI PI3HOBU /U

Hacammnepes, He0OXiTHO BUBHAYUTHUCS 3 THUM, YU JKUTIIO € 00 €KTOM ITUBLIBHUX
npaB a00 00’€KTOM IUBUIBHUX MPABOBIIHOCUH. 3 CHUCTEMHOIO aHaNi3y IHBUIBHOTO
3aKOHOJABCTBAa BOAYA€THCH, IO 00 €EKTaMH IPABOBIAHOCHMH € Te, Ha IO BOHHU
CIpsIMOBaHI Ta BIUIMBAIOTh. TOMYy O0O0’€KTOM ILMBUIBHOTO TIPABOBIJHOIICHHS €
MOBEIHKA HOro cy0’€KTIB, CIpsIMOBaHA Ha OTpUMaHHs pi3HOMaHiTHHX Onar. [llo x
CTOCYEThCSI 00’€KTIB LMUBUIBHUX MpaB, TO MiJ HUMHU PO3YMIIOTh OyJb-siKi Ojara, 3
IPUBOIY SIKUX BUHUKAIOTh MpaBoBiHOCHHU. Konu HaeThes mpo Onara, 1o SBISIOTH
1HTEepecC i Cy0’ €KTIB IUBUIBHOTO MPaBa, TO BOHU € HE TIJIbKU 00’ €KTOM IIpaB OJIHI€T
oco0wu, ajie MOPOIKYIOTh TAKOXK 000B’A3KU 1HIIUX 0C10, 0€3 sIKUX cy0’€KTUBHE TIPABO
HE MOXe OyTH peayizoBaHe. AJie SIKIIIO HABKOJO BIJIMOBITHUX Ojar yTBOPIOETHCS
CHCTeMa IIMBUIBHUX TIpaB 1 OOOB’s3KiB, I CHCTEMa €  I[UBUIBHUM
MIPaBOBIAHOMICHHSAM. TaKUM YHMHOM, 00’ €KTH IUBUIBHHX MPaB 1 00’€KTH IHUBLILHUX
MIPaBOBITHOCUH — TIOHSITTSI TOTOHI. [[e 103BoJIsI€ PIBHOIO MIPOIO KOPUCTYBATHUCS SIK
TUM, TaK 1 IHIIUM MOHATTSAM Y BU3SHAUEHH] OHATTSA KHUTJIA K OCOOIUBOrO 00 EKTY.

Kutiio € omHMM 3 OCHOBHUX MarepialbHHX OJjlar, HEOOXiTHUX IS
3a0e3nedYeHHs KUTTS JIIOAUHKA. Bil CTyreHs 3a0e3MedeHOCT] KUTIOM, HOTO SIKOCTI,
0JIaroycTporO 3ajekaTh 3I0pOB’sl, 6 Mpale3laTHICTh, MPOTHKHICTh XKUTTS OCOOM.
[ToTpeba mronuHM B JKUTII BUHUKAE 3 MOMEHTY ii HApOJDKEHHS W 30epiraerbes
MPOTSTOM BCHOTO JKUTTS, TOOTO HOCUTH TOCTIMHHMI xXapaktep. [IpaBo ocobu Ha
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KUTJIO CIIIJT BBAXXaTH OJHUM 13 MPUPOJHUX Ta HEBIJ €MHUX MpaB moauHu. lle
niaTBepkeHo KoHcrutyiiero Ykpainu, A€ MpaBo Ha KHUTJIO 3akpirieHo y Pozaimi
Il — IIpaBa, cBOGOAM Ta 000B’sI3KM JIOAUMHU Ta rpomagsHuHa. Hopmu Koncturymii
VYKpainu 3aKpiIuIiol0Th MPABO HA JKUTIIO Ta MPAaBO HA HEJOTOPKaHICTh xuUTia. OTxe,
CJiJl BU3HAUMTH CITIBBIIHOIICHHS IUX IpaB JIOJUHM. SIK BiJ3HAYEHO Yy IPaBOBIH
niTepaTypi, NMpaBo Ha KUTIO € MaifHOBUM. Moro colliajbHe NpHU3HAYCHHA, a
BIIMOBIAHO, 1 MNMBLUILHO-TIpaBoBa (opMma peaiizallii Moysirae B  IOPUIAYHOMY
3a0€3IMeUeHH] 3aJJ0BOJICHHSI MaTeplajabHOI MOTpeOu Jrojel y KuTial. TakuM 4uHOM,
IpaBO Ha KUTJIO HEBIAPUBHO TIOB’SI3aHE 13 COLIAJIBHUMH, KYJIbTYPHUMHU Ta
€KOHOMIYHUMU TMpaBaMu JIIOAUHM. lle BUSBIsSETHCS B TOMY, IO IpaBa JOJWHU
BIIPOBAKYIOTHCS, PEI3yIOThCS Ta 3aXMILNAIOTHCS MPU 3/IIMCHEHHI 0CO00I0 MpaBa Ha
xuTino. CaMe B TaKOMY CITIBBIIHOIIEHHI BKa3aHi MpaBa 3aKpillieHl K BHYTPIIIHIM
3aKOHOJIaBCTBOM, TaK 1 B paTU(}IKOBAHUX HAIIOK JEPkKaBOK JOKYMEHTax Paau
€Bponu. Po3risa mpaBa Ha KUTIIO B aCMEKTI MPaB JIFOJAUHU MA€ SIK TEOPETUYHE, TaK 1
npakTuyHe 3HaueHHs. OCTaHHE BUABISETHCS, 30KpEMa, B TOMY, 1110 MPaBO Ha >KUTIIO
MO>K€ 3aXMIIATUCh HE TIIbKU Ha HAIlIOHATHLHOMY PiBHI.

KoHnctutrymiero Ykpainu kUTiio BU3HaHO 00’ €KTOM IpaBa KOXKHOTO, XTO MEIIKAE
Ha TepuTopli YKpaiHu, 1 Ha OpraHu JEp>KaBHOI BIaAH, SIK 1 OpPraHd MICIEBOTO
CaMOBPSIyBaHHS, IIOKJIAJEHO OOOB’SI30K 3a0XOUyBaTH JKUTIIOBE OYJIIBHUIITBO,
CTBOPIOIOYM YMOBH JIJIs 3/[IHCHEHHS KUTJIOBUX IPaB.

Busnanna VYkpaiHu COLIaJbHOIO JEP’KaBOI, MOJITHKA SIKOT HampaBiieHa Ha
CTBOPEHHSI YMOB, 110 3a0€3M€UyI0Th MPUCTONHE KUTTS 1 BUIbHUN PO3BUTOK JIFOJUHH,
0OyMOBJIIOE JTOJATKOBUHM 1O KOHCTUTYIIIMHO 3aKpIMUICHOTO 3arajJibHOro0 IpaBa Ha
KUTJI0 000B 30K Jep)KaBU HAJIaTH JTOAATKOBI JKMTIIOBI rapaHTii Mano3a0e3neueHuM
Ta 1HIIUM BKa3aHUM B 3aKOH1 TpOMaJITHAM.

[{uBinbHUM KOAeKC YKpaiHM BIEpIIe 3akpiUB B OKpPEMii TjaBl HOPMH,
NPUCBSYEHI TIPaBy BJIACHOCTI Ha JKUTIO 1 CPOPMYINIOBAB 3arajibHe BU3HAYCHHS
MOHATTS KHUTJIAa. BOHO 1CTOTHO BIAPI3HAETHCA BiJl PO3YMIHHS JKHUTIA IHIIAMHU
rajiy3sMu IpaBa (30KpeMa, KOHCTUTYIIIWHOTO, aJMIHICTPATUBHOTO Ta >KUTJIOBOIO
npaBa) 1 moTpedye BUSBICHHS KPUTEPIiB BIIMEKYBaHHS 11i€1 MPAaBOBO1 KaTeropii Bij
CYMDKHHX MPABOBUX KOHCTPYKIIHM B THCTUTYTI XKHUTJIA.

1o >k Take KUTIIO Y BIACHOMY Ta MIMPOKOMY PO3YMiHH1?

Tak, y crarri 379 LHuBinsHoro konekcy Ykpainu Kuuru 3 «IIpaBo BracHOCTI Ta
1HIITII PEYOBi MpaBay BU3HAUEHO TMEPENiK 00 €KTIB, M0 PO3MIISIIAIOTLCS SK KUTIO Ta
BU3HAYCHI O3HAKHU TaKUX 00’€KTiB. JKUTiom (i3M4HOI 0COOU € KUTIOBUMA OYIAHHOK,
KBapTHUpa, 1HIIE XKWJIE MPUMIIIEHHS, TPU3HAaYeHl Ta MPUIATHI JJIs TMOCTiHOTO abo
THMYaCcOBOTO MPOXKMUBaHHSA B HUX [1].

Kutno € TOHATTAM, sIKe BKJIIOYAE B ce0€ KUTJIOBHHA OyIMHOK, KBapTHPY,
caandy, KOTEeK, Jady, [0 PO3paxoBaHl Ha TPUBAJINI CTPOK CIIYKOH Ta MpU3HAUYEHI
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IUTS TIpOoKUBaHHs. He MOXKYTh BBa)KaTHCS KUTJIOM OKpeMi BUPOOHHWYI MPUMIIIICHHS ,
BarOHYMKH, IMJABaIH, capai, rapaxi, 301pHO-po30ipHiI, NEepPeCyBHI, KOHTCHHEPHI Ta
1HII T1ACO0HI CHOpPYAM, a TaKOXX IPUMIIICHHS , NMPU3HAYEHI JJII TUMYacOBOIO
(rotensb, pikapHs) a00 HeTOOPOBUIBLHOTO (B’ A3HUIIA) TTepeOyBaHHs ocodu [2, ¢.236].

I[I. Cemyrin mig TEPMIHOM (KHUTJIO» PO3YyMIE OCOOJMBY CIHOPYAY YH
NPUMIIIEHHS, CHEI[ialbHO TpHU3HAYeHEe Ui TIPOKUBAHHS JIIOJIEH: JKUTIOBUIN
OyJIMHOK, KBapTHUPY, 1HIIIE KUTIOBE MPUMIIIICHHS Pa30M 3 BIAMOBITHOIO JIOMTOMIKHOIO
iomero (KyxHs, KOpUAOp, BAHHA KIMHATA, BITAJIbHA Ta iH.). Y MIHUPOKOMY PO3YMIHHI
MOHATTS <OKHUTIIO» OXOIUTIOE HE TUTBKH MEXI JXKHUTJIOBOTO OCepenKy (KBapTHPH,
KUTJOBI OYJIHWHKH), aje 1 pi3HOTO POy 3aCO0M MOBCIKIESHHOTO OOCIyrOBYBaHHS, a
TaKOXX MPUOYAMHKOBY TepuTopito [3, c.55].

[ToHsATTS >kHTIA, OO PI3HOBUIIM € TUHAMIYHUMHU KaTETOPIsIMHU, IO MOCTIAHO
PO3BUBAIOTHCA. PO3BUTOK KUTJIIOBOTO 3aKOHOJABCTBA MAa€ HACIIJIKOM BUHUKHECHHSI
HOBOTO PI3HOBUJY KHUTJIA, HA3BAHOTO «JIOCTYITHHM)).

JlocTymHe )KUTIO CIiJ PO3TISIATH K PI3HOBUJ 3arajJbHOTO MOHATTS KUTIIA, 110
Ma€ CBOi O3HaKu. MoOHa 3pOOMTH BHCHOBOK, IO Y KUTJIOBOMY IIpaBl Ha3zpiia
notpeda pO3IMIMPUTH 3arajibHy KBali(iKallio >KUTIA, 10 OyJe MICTUTH ¥ MOHSATTA
«JIOCTYITHE JKUTIIOM.

25.12.2008 p. BepxoBHoto Pagoro Ykpainu npuiinaro 3akon «[Ipo 3amobiranss
BILJTUBY CBITOBOI (DIHAHCOBOI KPHU3W Ha PO3BUTOK OYAIBEIBHOI raiysi Ta >KUTIOBOTO
OyIIBHUIITBA», SKUW CIPsSMOBaHUN Ha cTaOiTi3amito OymiBHMIITBA, IIiJBUIICHHS
IUTATOCIIPOMOKHOCTI ~ HAaceJIeHHs, 3a0e3leueHHs peali3ailii O KUTIOBUX IpaB
rpOMaJisiH, $IKI TOTPEOYIOTh JEpPKABHOI MIATPUMKH, CTUMYIJIOBAHHS PO3BUTKY
OyIiBENIbHOI Ta CYMDKHUX Tally3el B yMOBaX CBITOBOI (hJiHAHCOBOT KPHU3H.

Mexaniszm 3a0e3nedeHHss (i3UYHUX OCi0 JOCTYMHUM >KUTIOM YHOPMOBAHO
CTaTTelo 4 BKa3aHOTO 3aKOHY, JI€, 30KpeMa, JaHO BU3HAYEHHS MOHSATTS JIOCTYITHOTO
KUTIIA.

JloctymHe kuTiio — 30y10BaHl 1 Ti, 0 OYIYIOThCS 3a JAEP>KaBHOI MiATPUMKH,
KHUTJIOBI OYJIMHKH (KOMILUIEKCH) Ta KBapTupH [4].

BucnoBok. B 3akoHomaBcTBI Mae OyTH BIJICYTHE JIBO3HAYHE PO3YMIHHS HOPM
3aKOHY, TOOTO 3aKOHM HE MOBHHHI MO-PI3HOMY TPAKTYBAaTH OAHI i Ti cami TEpMiHH.
3aKOHOJIABCTBO Ma€ OyTH B3a€EMOY3TOJKEHUM, MPHUAATHUM JJIsi OE3MOCEPEIHBOTO
3aCTOCYBaHHS TpU PO3B’SA3aHHI MPAKTUYHUX 3aBJaHb. BUHWKae HEOOXITHICTH
ONTHUMI3yBaTH MPABOBHI TAaKOTO 00’ €KTa IUBUILHUX IPaB, SIK )KHUTIIO, 32 JOIIOMOTOIO
CUCTEMATHU3AIll OKPEMUX 1 PO3PI3ZHEHUX MPABOBUX HOPM, IO MICTITHCS B OKPEMHX
rajy3six 3aKOHOJaBCTBa, B OKpeMmy riaBy LluBiabHOro kozekcy YkpaiHu B po3aiii
«O0’€eKTH TUBLIILHUX TIPABy.
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(JIvgiscokull HayiOHAIbHUU
yHieepcumem imeni leana Ppamnka)

JAEAKI OCOBJIMBOCTI IEPEBEJIEHHSA TA 3MIHHU ICTOTHHUX
YMOB IIPALII B YMOBAX BOEHHOI'O YACY

Sx Bigomo 15 6epesns 2022 poky npuiinaTo 3akoH Ykpainu «[Ipo opranizaiiiro
TPYZOBUX BIJIHOCHH B YMOBaX BOEHHOTO CTaHy» [1], BIAMOBIIHO A0 SKOTrO Ha MEpPioj
i1 BOEHHOTO CTaHy BBOJIATHCSI OOMEXEHHSI KOHCTUTYI[IHHUX MPaB 1 CBOOO/T JIFOANHH 1
rpoMajiTHUHA BIIMOBIIHO 110 cTaTet 43, 44 Koncturyii Ykpainu.

3rifHo cTarTi 3 IbOr0 HOPMATHBHO-TIPABOBOIO aKTa y MEpiof Jli BOEHHOTO
cTaHy poOOTOJaBellb Ma€ TMPaBO TMEPEBECTH TMpalliBHUKAa Ha IHILY poOOTy, HE
00yMOBJIEHY TPYJOBHUM JOTOBOPOM, O€3 HOro 3roau (KpiM MepeBe/ieHHsI Ha poOOTy B
1HIITy MICIIEBICTh, Ha TEPUTOPIi SIKOT TPUBAIOTh AKTHUBHI OOMOBI 1ii), SKIIO Taka
poboTa HE MPOTUIIOKA3aHA TIPAIlIBHUKOBI 3a CTAHOM 3JI0POB’S, JIHINE JIJIs
BiJIBEpHEHHs a00 JIIKBigaIii HaciIKiB OOMOBHX [, a TaKOX 1HIIMX OOCTaBHH, IO
CTaBIATh a00 MOXYTh CTAHOBUTH 3arpo3y JKUTTIO YU HOPMAIBHHM IKUTTEBUM
yMOBaM JIIOJIeH, 3 OIUIATOI0 TMparli 3a BUKOHAHY pPOOOTYy HE HIDKYE CepeaHbOi
3apoO0ITHOI IJIaTH 32 MONEPETHHO0 POOOTOIO.

Kpim Toro, y mepioa ii BOEHHOTO CTaHy MOBIJJOMJICHHS TIPAIliBHUKA PO 3MIHY
ICTOTHUX YMOB TMpaii Ta 3MiHy yMOB OIUIaTH Mpari, nepeadadyeHuX 4YacTUHOIO
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Tpethoro ctaTTi 32 Ta crarreto 103 Kopmekcy 3akoHiB mpo mpairo Ykpainu [2],
3IIMCHIOETHCS HE MI3HIII 5K JI0 3alPOBA/PKEHHS TAKUX YMOB.

Take NOBITOMJIECHHA MPO 3MIHY yMOB TIIpalli, 30KpeMa, IpU IepeBeACHHI
mpaiiBHUKa Ha POOOTYy B IHIIY MICHEBICTh Pa3oM 3 MIANPUEMCTBOM, YCTaHOBOIO,
OpraHi3alli€lo I 9ac BOEHHOTO CTaHy He 31HCHIOEThCS. A MIHEKOHOMIKH Y CBOEMY
PO3’ACHEHH1 HAroJIOIIye, 110 MOBIJIOMUTH TIPO 1€ MpalliBHUKIB MOTPIOHO HE Mi3HIIIe
JOMYCKY 10 poOOTH 31 3MIHEHUMH YMOBaMHU.

IlepeBeneHHss Ha poOOTY B 1HIIY MICHEBICTh MOXKE IMPOBAJUTHCS Pa3oM 3
MIIPUEMCTBOM, SIKE 3MIHIOE MICIIE CBO€1 JMISUIBHOCTI y 3B’S3Ky HaIpHUKIA,
BUPOOHUYOIO JOIIJIBHICTIO, Y MUPHHUH Yac, a y MepioJi BINHU TaKOIO MPUUYUHOIO MOXKE
OyTu mipoBelieHHS BOe€HHMX Mid. [lpu 4yoMy Take mepeBe/ieHHS MOXKE MaTH
TUMYACOBUHN XapakTep, ajpKe KOJU 3aKIHUUTHCS BOEHHUW CTaH y JEpiKaBl 3MOXKE
MOBEPHYTUCA Y MICIEBICTh 3 SIKOI MIANPUEMCTBO 3MYyIlIeHE OyJI0 €BaKyHOBAaTUCS.
[Ipotre 000B’SI3KOBOI0 YMOBOIO TaKOI'O MEPEBE/ICHHA IMpalliBHUKA € ioro 3roja (4. 1
ct. 3 3V «IIpo opraHizaiiirfo TPyI0BUX BiTHOCHH B YMOBaxX BOEHHOTO CTaHY»).

Bapro Haronocutu Ha TOMy, IO Take NMEPEeBEACHHS 3IMCHIOETHCS 3a TIEHO XK
CHeliajgbHICTIO, KBai(DIKaII€I0 UM 1MOCa0r0. BHECEHHS 3amucy 0 TPYAO0BOi KHUKKA
Ipo TEpeBeJCHHS TMPAIIBHUKIB B 1HIIY MICHEBICTh pa3oM 3 MiAIPHUEMCTBOM
3aKOHOJIABCTBOM HE TepeadayueHo.

SIKo K mpaliBHUK HE TMOTODKYETHCA TEpeiXaTh 3 MIANPUEMCTBOM Y IHIIY
MICIIEBICTh, TO POOOTOJABElb Ma€ MPABO MPUIIMHUTA 3 HUM TPYJOBUH JIOTOBIp
3rigHo Ao 1. 6 ct. 36 K3nll, a came uepe3 BiAMOBY Bij MepeBe/ieHHsT Ha POOOTY B
IHITy MICHEBICTh pa3oM 3 MIANPUEMCTBOM, YCTAaHOBOIO, OpPTaHI3aIli€lo; BIJ
IPOJOBKEHHS pOOOTH Y 3B’A3KY 13 3MIHOIO ICTOTHMX YMOB TIpAIli.

[Ipore skmio mnepeBeAeHHs Ha poOOTY B 1HIIY MICIEBICTh pa3oM 3
MiIPUEMCTBOM, YCTaHOBOIO, OpraHi3alli€l0 TOB’sS3aHE 3 BINCHKOBUM CTaHOM, 1
po0OoTO/aBeIh MICHST WOTO 3aBEPIICHHS IUIAHYE TOBEPHYTHCS, TO BIH MOXE HE
3BUIBHATH TPAIiBHUKA, SKAWA BIJIMOBIISIETHCSA BiJ TMEPEBENICHHS, a 3alpONOHYBATH
oMy B3STH BIAMYCTKY 0€3 30epexeHHs 3ap0o0iTHOI MIaTh HA TPUBAIHM mepiof abo
NPU3YIUHUTH TPYAOBHUM TOTOBIP.

Jlitoue 3aKOHOJABCTBO 3aIPOBAKYE MOXKIIUBICTh MPU3YIMUHEHHS TPYI0BOTO
J0TOBOPY, TOOTO TUMYACOBE 3BUIBHEHHS poOOTOIABIIS Bl 000B’sI3Ky 3a0e3meuyBaTu
mpairiBHUKa poOOTOI0 1 THUMYacoBe 3BUIBHEHHS TIpaliBHUKA Bl 00OB’S3KY
BUKOHYBAaTH poOOTY 3a YKJIaJeHUM TPYAOBHUM JOroBopoM. BoHO He TsrHe 3a co0010
MIPUTTUHEHHS TPYJOBUX BIHOCHH.

Sk BmyuyHo 3ayBaxkuB Cinbuenko C. romoa Komitety AITY 3 TpynoBoro mnpasa,
[0 JIOCUTh HEKOHKPETHOI0 € HOpMa PO Te, M0 BIIIKOAYBaHHS 3apoOITHOI TIJIaTH,
TrapaHTIMHUX Ta KOMIICHCAI[IWHUX BUILIAT MpAaIl[iBHUKAaM Ha 4Yac MPU3YNMUHEHHS il
TPYAOBOTO JOTOBOPY y MOBHOMY OOCS31 MOKJIANA€ThCS HA JEpKaBy, L0 3M1HCHIOE
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BIMCBKOBY arpeciro, OCKUIBKHA aHi HOPMH HalllOHAJIbHOTO 3aKOHOJABCTBI 1 TUM Maye
MI>KHApOJIHOT'O IIpaBa He mepeadadaroTh Takol MOKIUBOCTI [3]. OueBHIHO, MO MiCIIs
3aBepIIIECHHS BIMCHKOBHX i, Oyae po3poOJieHO MEeXaHI3M HaJaHHsS POOOTOAABIISAM
KOIITIB 32 PaXyHOK KOH(PICKOBAaHOTO POCIMCHKOr0 MaiiHa Ha BHUILIATY IpalliBHUKAM.
To6T0 3apa3 MpOTATOM CTPOKY MPHU3YNMUHEHHS TPYIOBOTO JAOTOBOPY poOOTOIaBEIh
HIYOTO HE TMOBWHEH IUIATUTH MPAIIBHUKY. 3a MOXJIMBOCTI HEOOXIJHO BHJIaBaTH
NpaliBHUKaM JOBIJIKH TIPO CyMy BHILUIAT, SIKi BOHU BTPATHIU 4epe3 NMPU3YIHHEHHS
TPYJIOBOT'O JIOTOBOPY (SIK MIOMICSYHO, TaK 1 cyMapHO). L1 1oBigku MOTiM HEOOX1HO
Oyae mojmaTH 10 KOMIIETCHTHUX OpPTaHiB IS BiAIIKOAYBAHHS CyMH BTPadeHOTO
3apo0ITKY.
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TeagaBcbkuil A. M.,

acriipanT kKadenpu

[IUBLTHLHO-TIPABOBUX JUCIUILIIH [HCTUTYTY TIpaBa
(VIvsiscorutl Oeporcasnuil yHieepcumem
BHYMPIUWHIX CNpas),

NPUBATHUM BUKOHABEIb

BUKOHABYOTO OKpyry M. Kuesa

CYTHICTD ITPABOYMHIB, YKJIIAJJEHUX Y XOAI BUKOHABYOI'O
IMPOBAJKEHHA

Cepen OCHOBHMX 3aBllaHb TIPAaBOBOi JIEPKABU € CTBOPEHHS €(GEKTHBHOTO
MEXaHI3My TOHOBJICHHSI TOPYIIEHWX TMpaB oci0. Ha BUKOHaHHS IHOTO 3aBIaHHS
CIpsIMOBaHa MisUTBHICTH CY/AIB Ta 1HIIUX IOPUCAUKIIMHUX OPTaHiB, MO 3aJIEKUTH BiJ
CBO€YACHOTO Ta HAJIGKHOT'O BUKOHAHHS iXHIX PIilIeHb, OCKUJIBKH JIUIIE JCKIapallii He
MaloTh MPAaKTUYHOTO 3HAa4YEHHsS. 3amopyKol e(EeKTUBHOCTI MEXaHI3My BHKOHAHHS
pIIIEHb € MOXJIUBICTh 3aCTOCYBaHHS JEPKaBHOTO MPUMYCY BIAMOBITHUMHU OpraHaAMU
Ta 0co0amMu — JIep>KaBHUMU Ta MPUBATHUMH BUKOHABIISIMHU.


https://zakon.rada.gov.ua/laws/show/2136-20#top
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Jlep)kaBHa BHUKOHaBYa ClIy)kOa Ta TPUBAaTHI BHUKOHABIl YIOBHOBAaXKEHI
JIepXKABOIO 3IIHCHIOBATH NMPHUMYCOBE BHUKOHAHHS PIIICHh FOPUCIUKIINHAX OPraHiB,
110 € OJHUM 31 CITOCO01B peaizallli Aep>KaBHOI MOJITUKH Y MPABOBIH cdepl, a TaKOXK
y cdepl EeKOHOMIKH.

Bucoxka sKicTh IpaBOBOTO PeryIIOBaHHS BUKOHABYOTO MPOBAKEHHS, 30KpeMa i
IIMBUIBHO-TIPABOBHUX HOTO CKJIQJ0OBUX 1HCTUTYTIB, BH3HAYaIOTh €(PEKTHUBHICTH
BUKOHAHHS CYJIOBUX PIIICHb Ta PIIICHb IHIIUX IOPUCAUKIIMHUX OpraHiB.

[Tintpumyemo mozuuiro O. b. BepOu, ska, BHU3HA4Yar04M TPAaBOBY MPUPOIY
BUKOHABYOTO IPOBAKEHHS, POOUTH BHCHOBOK, IO 3a MICIIEM Yy CHCTEMi IpaBa
BUKOHABYEC IMPOBA/KCHHS € KOMIUIEKCHUM MIDKTaly3eBUM  (DYHKIIOHAIBHUM
NpaBOBUM IHCTHTYTOM, a 3a MICIEM y CHCTeMi TpaBa BUKOHAHHS pIIICHHS €
3aBEPIIATBLHOI0 CTAIEI0 KOXKHOTO 3 BUJIIB IOpUAUYHOTO Tiporiecy [1]. Buxonsuu 3
IBOTO TIJAXOJy, BUKOHABYE TMPOBAKEHHS $K CKJIQJHE IPABOBE YTBOPEHHS Mae
nyOJiYHO-TIPAaBOBY MPUPONAY 13 MPUBATHOMPABOBUMHU eyneMeHTamMu. Cepen SKHuxX
BUOKPEMJTIOIOTh MPABOYMHU Ta [IUBLILHO-TIPABOBY BiJIMOBITATBHICTb.

[IpomecyanpHl TPaBOBIIHOCHHM, SK BIJIOMO 13 TIOJIOKEHb TeOpii mpaBa, €
MOXIJTHMUMHU BIJ] MaTepiadbHUX MpaBoBigHOCHH. [IpoiecyansHa opma mependavae
JIOCSITHEHHSI TIEBHOTO MaTEPiaJIbHO-TIPABOBOTO pe3yJibTaTy. BukoHaBue mpoBaKeHHs
€ 3aBEpIIATBHOI0 CTAJII€I0 TMPOIECY TIOHOBJIEHHS TMOPYIIEHUX IpaB oci0 y
IPUMYCOBOMY MOPSIKY, 30KpeMa IUBLILHUX. CTOPOHM BUKOHABUOTO MPOBAIKECHHSI,
nepil 3a Bce, MParHyTh JOCSITTA HOro MarepialbHO-NPAaBOBY METY — JOCSTHEHHS
MaTepiabHOTO €PEeKTy, a MOTIM — MPOIECyaTbHO-TIPABOBY METY.

VYHiBepcanpHICTh TPABOBOI MPUPOAU TMPABOYMHY A€ MOXIIMBICTH TIPH
3aCTOCYBaHHI IIbOTO MPABOBOTO SIBUIA BUPIIIYBATH NMUTaHHSA y cdepl myOaigHOro
nmpaBa, MOB’SA3aHI 3 peali3alli€l0 Ta 3aXUCTOM SK MPUBATHHUX, TaK 1 MyOIIYHHX
inTepeciB. [lpu 1bOMy mpaBoBe peryJloBaHHS TaKUX MPABOYMHIB 3I1HCHIOETHCA
KOMIUJIEKCHO $IK HOpMaMd TMPUBAaTHOTO TipaBa (IHMBLILHOTO), TaK 1 HOpMaMu
nyOnigyHOro mpaBa. Y TakKuX MPaBOBITHOCHMHAX MPOSBISETHCS B3a€EMO3B 30K Ta
B3a€EMOJIIS IMyOJIIYHO-TIPABOBOI Ta MpuBaTHONpPaBoBoi cdep. I[lyOmiunuit xapaxtep
MPABOBIJTHOCUH YMHWUTH JACSKUN BIUIMB HAa O3HaKU MpaBoyuHy. OCKUIBKM MaiHOBI
BITHOCUHU PETYIIOIOTHCS TAKOX 1 MyOJIYHUM TPABOM, OTXKeE, y MyOJIIYHO-TIPABOBIi
chepi MOXIUBE BUKOPUCTAHHS 1HCTUTYTY MpPAaBOUYMHY, SKHH MOXxe OyTu
BpPETyJIbOBAaHWN 3aKOHOJABLIEM 13 ypaxXyBaHHSM Iled MyOIi4HO-IIPaBOBOTO
perymtoBaHHs. BogHouac, BUMHEHHS MPABOYMHY MOKE BUKIMKATH ITUBLILHO-TIPABOBI
Hachiaku (TpaHcdopmailisi TPUBATHUX MAWHOBUX BITHOCHMH o0Ci0), a TakoX —
myOJIiYHO-TIPaBOB1 (MPUMUHEHHS MPOLIECYATHHUX MPaB Ta 000B’SA3KIB).

OcoOaMBICTIO TPABOYUHIB, YKJIAJEHUX Yy MyOJIYHO-IPABOBUX BIJHOCHHAX,
MoJIsirae, cepeia 1HIIOro, Y TOMY, IO MPABOYMH SIK IOPUAWYHUN (HaKT MOXKE MaTH
OKpeMi O3HaK{d aAMIHICTpAaTUBHUX aKTIB, IO BUPAXKAIOTHCSA, HAcaMIepen, Y
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peastizarii BUKOHABIIEM CBOiX BJIaJHUX MOBHOBaXXCHb NMPU YKJIAJCHHI Ta BUKOHAHHI
BIJIMOBIAHUX MMPABOYUHIB.

JINCIIO3UTUBHICTD SIK 3acajila BAKOHABYOTO MPOBaKEeHHS (1. 4 4. 1 cT. 2 3akoHy
VYkpainu «IIpo BukonaBue mnposamxeHHs» Bin 02.06.2016 p. Ne 1404-VIII [2]) 1
NPUHIUI JiSUTBHOCTI OpraHiB Jep)KaBHOI BHKOHABUOI CIYy)KOM Ta TPUBATHHUX
BUKOHABIIB (1. 6 4. 1 cT. 4 3akony Ykpainu «lIpo opranu ta oci0, siki 3/1iCHIOIOTh
IIPUMYCOBE BUKOHAHHS CYJIOBHMX PIIlIeHb 1 pillieHb 1HIIKMX opraHiB» Big 02.06.2016 p.
Ne 1403-VIIlI [3]) Bupaxkaerbcs, 30KpeMa, y 3aCTOCYBaHHI MPUBATHONPABOBUX
(IIMBUIBHO-TIPABOBUX) 3aCc001B, SKMMHU 3A1HCHIOETHCSA MPABOBUM BIIMB Ha CYCIUIBHI
BiTHOCHHH, 110 BUHUKAIOTHh B XOJIi MMPUMYCOBOTO BUKOHAHHS aKTiB IOPUCIUKITITHIX
opraniB. Lli 3aco0u 3acTOCOBYIOTBCS 3 TICBHUMH OCOOJHMBOCTSMH, 3YMOBJICHHMH
myOJIYHO-IPAaBOBUM XapaKTEpPOM BHKOHABYOTO MPOBAKEHHS. KiHIIEBOIO MIILITIO
3aCTOCYBaHHS CYKYITHOCTI ITUX IMBUIHHO-TIPABOBUX 3aC001B € e()eKTHUBHA OpraHizallis
CaMOT0 BHMKOHABYOTO TMPOBAHKCHHS Ta JOCATHEHHS MHOro METH — peajbHOro
MOHOBJICHHS MpaB 0c¢i0. OT¥kKe, 32 CBOEIO CYTHICTIO IUBUIBHO-TIPABOBI NMPABOYMHU Y
BUKOHABYOMY TPOBA/KEHHI € CAHKI[IOHOBAHUMHU ITyOJIYHOIO BJIQJ0I0 IMBUIHHO-
IPAaBOBUMHU aKTaMH, SIKI MAlOTh SK NMPUBATHO-TPABOBI I BUHUKHEHHS, 3MIHU Ta
IPUMMHEHHS IUBUIBHKUX MpaB Ta 000B’A3KIB, TaK 1 MyOJIYHO-TIPABOBI 111111, OB’ s13aH1
3 BHUKOHAHHSM BIJNOBIJIHO [0 3aKOHY pIllIEHb CY/IB Ta IHIIUX FOPUCTUKIIIHHUX
OpraHis.
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URL.: https://zakon.rada.gov.ua/laws/show/1403-19#Text.


https://zakon.rada.gov.ua/laws/show/1404-19#Text
https://zakon.rada.gov.ua/laws/show/1403-19#Text

117

Tkauenko II. 1.,

acripaHT kadeapu
KpUMIHAJIbHO-TIPABOBUX JUCIUTLIIH
(/[Hinponemposcvkuii Oepircasruil
VHIgepcumem HYmMpIuHIX cnpas)

YHUKHEHHSA KOH®ICKAILII MAMHA IIJIAXOM YKJIAJAHHA
JOI'OBOPY ITPO PO3ITOA1I MIXK ITOAPYAIKAM Y XOAI PO3IPBAHHA
HIJIIOBY SAK ®PAYJATOPHICTDH ITIPABOYNHY

Cratrreto 59 KK VYkpaiHMm yHOPMOBAaHO HACTYNHE TMOJIOKEHHS, a caMe
MoKapaHHs y BUJI KoH(ickaiii MaiiHa ToJisira€ B MPUMYCOBOMY O€30ILJIaTHOMY
BUJIyYEHHI Y BIJIACHICTH JI€pKaBU BChOTO ab0 YAaCTUHU MaiHa, K€ € BIACHICTIO
3acypkeHoro. SIKio KoH(]ICKyeThCcsl YacTMHA MaiHa, CyJ MOBUHEH 3a3HAYMTH, sSKa
caMe dYacTMHa MaiHa KOH(ICKyeTbcsi, a00 TMepeliuuTH MPEAMETH, U0
koH(ickyroThes [ 1, ¢. 59].

Takum ymHOM, KOH(ICKaIlisl MailHa € KpUMIHAJIBHO-TIPAaBOBOIO KaTEropi€l0 B
YKpaiHChKOMY 3aKOHOJIaBCTBl Ta BU3HAYAETHCS AK JOJATKOBUN BHJ KPUMIHAIHLHOTO
MOKapaHHS 32 BUNHEHHS TSHKKUX Ta OCOOJIMBO TSHDKKUX KOPUCITUBUX 3JI0OUHHIB.

[lutaHHAM yHUKHEHHS KOHICKallli MaiiHa, siKe 3MIACHIOETHCS B CYJOBOMY
MOPSAJIKY B X0J11 HAOYTTS 3aKOHHOT CUJTM OOBHHYBAJIBHOTO aKTy 3aMHUCIIIOBABCS YU HE
KOXXHUW TIpaBHUK, SKUH CYNPOBO/JKYBaB THUIIOBY CIIpaBy. AHAII30M CYAOBOi
IPaKTHKHA BCTAHOBJICHO, III0 B JCSKHX BUIIaJIKaX iICHyBaJd ()aKTH BiAUYyKEHHS MaiHa
JUTSl YHUKHEHHST MOKITUBOI KOH(icKaIlli B paMKaX KpUMIHAJIBHOTO MTPOBAKEHHSI.

13 xBitHa 2022 poxy BepxoBumii Cyn y cnpai Ne 757/62043/18-11
(mpoBamkenHs Ne 61-13227c¢B21) mocmipKyBaB MUTAaHHS IIOAO BIIUYKEHHS MaifHa
JUTSl YHUKHEHHSI MOXJIMBOi KOH(iCKaIli B paMKax KPHUMIHAJIBHOTO MPOBAKECHHS.
HABY mnpocuiio cyn BU3HATH HEAIMCHUMU JIOTOBOPH JapyBaHHS 3€MEJIbHUX JIUISTHOK
1 KBapTUpP, OCKUIBKM BOHHM MalOTh O3HAaKM (DIKTUBHOCTI SIK BYMHEHI 0e3 Hamipy
CTBOPECHHsSI TPABOBUX HACHIJKIB, 3 METOI0 MPUXOBATH MaWHO IiI03PIOBAHOTO,
YHUKHYTH HaKJIQJCHHS apeliTy Ha I1e MaifHO B paMKax KPUMIHAJIBLHOTO TTPOBAIKEHHS
TUTst 3a0e3meueHHs oro MoxiauBoi KoH(ickarii. Cyn meprnoi iHCTaHIll BiIMOBUB Y
3aJI0BOJICHHI TI030BY, BBaxas, 110 micias Pimenns Koncturyuiitnoro Cyny Ykpainu
Big 5 uepBHs 2019 p. Ne 4-p (II) / 2019 mo3uBau BTpaTuB MPaBo Mpe’ IBICHHS BUMOT
70 BIAMOBIAa4iB. ATENSAIIAHUAN CyJ IIe PIIIeHHS CKacyBaB 1 BIAMOBHUB 3 1HIIUX
MiJICTaB, BBAKAIOYH, 110 HAJaH1 TTO3UBAaYEM JOKA3U HE MIATBEPIKYIOTh (DIKTUBHICTH
VKJIaJeHUX OCTIOPIOBAaHUX JOTOBOpPIB AapyBaHHs. Bepxouuit Cyn Ykpainu y cknami
kozerii cynmiB Jpyroi cyaoBoi mamatu KacamiiiHOro HnuBUIBHOTO CyAy CKacyBaB
MOTIEPE/THI PIMICHHS Ta 3aJI0BOJIHLHUB T030B, 3pOOMBIIIH TakKi IPaBOBI BUCHOBKHU. [Ipu
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3/1MCHEHHI CBOIX MpaB oco0a 3000B’s3aHa YTPUMYBATHCS BiJ JiH, AKI MOIJIH O,
30KpeMa, MopymuTy npasa iHmmx oci6 (4. 2 cr. 13 LK Ykpainu). He nomyckarotscs
i ocobu, 10 BYMHSAIOTHCA 3 HAMIPOM 3aBJaTH IIKOJM IHINIM 0C00i, a TaKoX
3JI0BKMBaHHS MpaBoM B 1HIUX Gopmax (4. 3 cr. 13 LK VYkpainm). [ii ydacHuKiB
IIMBUIBHUX TPABOBITHOCHH MarOTh OyTH JOOPOCOBICHUMH, TOOTO BIJNOBIIATH
IIEBHOMY CTaHJApTy MOBEIIHKH, IO XapaKTEPU3Y€EThCS YECHICTIO, BIIKPUTICTIO 1
IIOBarol0 1HTEPECIB 1HIIOI CTOPOHM JOTOBOPY ab0 BIAMOBIIHOTO IPaBOBIIHOIICHHS.
JIoTOBip sIK MPUBATHO-TIPABOBA KATETOPisl, OCKUJIBKU € YHIBEPCATHHUM PEryISITOPOM
MK yY9aCHUKAaMH IUBITBHUX BIJHOCHH, TMOKIWKAHWUN 3a0€3MEUYNUTH PEeryIrOBaHHS
IIMBUIBHUX BIJTHOCHH Ta Mae OYTH CHpPSIMOBAaHHM Ha BCTAaHOBJICHHSA, 3MIHY a0o
INPUITMHECHHS ITUBUIBHUX IpaB Ta 000B’s3KiB. [IpuBaTHO-TIpaBOBHI 1HCTpYMEHTapiit
(30KpeMa, BUMHEHHS JIOTOBOPY HE JJIsi PEryJIIOBaHHS IMBUIBHUX BIIHOCHH 1 HE JJIS
BCTAHOBJICHHSI, 3MIHM 200 MPUIMMHEHHS [MBUIBHUX MPaB Ta 000B’sI3KiB) HE MOBUHEH
BUKOPUCTOBYBATHUCS YUaCHUKAMU IIUBUILHOTO 000POTY JJI1 HEBUKOHAHHS ITyOJITYHUX
00OB’sI3KIB, 3BUIBHEHHA MaiHa 3-TiJ apemTry B NyOJiYHMX BIAHOCHHAX abo
YHUKHEHHSI apemTy Ta/abo MOXIuBOi KoHbickalii. ToMy mpaBomopsiiok HE MOXKeE
3aJIMIIATH 1032 PEeaKIlel Taki [ii, fKI X04 1 HE MOPYUIYIOTh KOHKPETHUX
IMIIEpAaTUBHUX HOPM, ajié € OYEBHJHO HEJOOPOCOBICHUMU Ta 3BOJASATHCA JO
3JIOB)KMBAHHS TpaBOM. TakuM YMHOM CyJI0Ba MpaKTHUKa BUPOOWIIA KOHCTPYKIIIIO
«ppaynaTopHocTi» TmpaBounMHy. TepmiH (paymaaTopHICT, MOXOAUTH BiA JarT.
fraudatio, fraus — To6T0 0OMaH, 1M030aBJICHHS 3UCKY. Y HIMPIIOMY CEHCI Iel TepMiH
o3Hayae Oyab-sKy Jil0, sKa CyNepeyuTh 1 HE BIANOBiAa€ ICTUHI Ta
cripaBeyTUBOCTI [2].

Takum 4MHOM, BUXOSYH 3 BUIIEBUKIIAJIEHOTO, JOTOBIP MPO BIUYKEHHS MaitHa
HE TMOBUHEH BUKOPWCTOBYBATHUCS JJII YHUKHEHHS MOKIIMBOI KOH(ICKAIll B paMKax
KPUMIHAJILHOTO TIPOBA/DKEHH. B 3arambHOMY po3yMiHHI 03HAKaMH (PpayaaTOpHOCTI
IPaBOYMHY MOXYTh OYTH, 30KpeMa: mepeada MaiHa 3a 3aHMKEHOIO BapTICTIO a0o B
7ap; MOMEHT YKJIQJaHHsI yroAu; Mepeaada MaiiHa poaudaM 4M TOB’sI3aHUM 0co0am;
HAsIBHICTh JIACHOTO HaMipy B 000X CTOpIH yroau; ¢akTUiHe BUKOHAHHS JIOTOBOPY
CTOpOHAMH.

[Ipu npOMy ICHYe MOOJWHOKA TPAKTUKA YHUKHEHHS KOH(IcKalii MaitHa
[IUISIXOM YKJIQJaHHS JIOTOBOPY TPO PO3MOAUT TaKOTO MK TOIPYXKSIM B XOJi
po3ipBanHsa nUT00y. Tak, 3rigHO cT. 69 CimeltHOro KOAeKCy YKpaiHu, ApYXKWHA 1
YOJIOBIK MAIOTh MPABO HA MO MaifHa, 10 HAJIEKUTh iM Ha TIPaBi CIIIBLHOT CyMICHOT
BJIACHOCTI 3a B3a€EMHOIO 3rojiofo. [lomin cmiibHOTO MaiHa MOXKE 3IMCHIOBATHCS B
TOOPOBUTFHOMY TOPSIIKY 3a PIMICHHSIM CaMOTO TOJPYXOKS TMPHU I[bOMY, IMIJIATAE
000B’SI3KOBOMY HOTapiaJIbHOMy TOCBiA4YeHHIO. J[OOpOBUTbHUI TIOAUT MaiiHa
MOAPYXOKS Tiependadae HasSBHICTh B3a€EMHOI BOJII TOJAPYXOKSA HA TMPUIIMHECHHS
peXKUMY CIUIBHOT CYMICHOI BJACHOCTI IMOAO HalekHOTro iMm wmaitHa. [login
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3MIMCHIOETBCS TUIBKM IIOJ0 HAsBHOTO MalHA, a He MaiiHa, ske Oynae HalyTe
HNOJIPYXOKAM y MaWOyTHbOMY. TakuM YWHOM, B XOJl PO3JIYYEHHS Ta PO3MOILITY
MaiiHa MOAPYAOKS HUIAXOM YKJIaJaHHsS BIJMOBITHOTO JOTOBOPY, 0co0a 00 SKOi
3MIMCHIOETHCS JTIOCYAOBE PO3CIiyBaHHS TEepeae y 3aKOHHY BIJIACHICTB 1HIININ 0c00i
MOJIPY>KKsl MaifHO, sike Ha0yTO OCTAaHHBOIO MiJ Yac MU0y .

3BakaloyM Ha BUILEBUKIAJIEHE, 0c00a JOOPOBUIHLHO MEPENaou y BIIACHICTD
MalHO HNUISIXOM YKJIaJJaHHS JIOTOBOPY B XO1 PO3ipBaHHs ILIIO0Y MEpeaye Mojanbliie
HOr0 OBEPHEHHS Y BJIACHICTh 3 IEBHUM YacOM IPH [IbOMY YHHKA€E KOH(DiCcKaIli.

Kpim Toro, ciig 3a3HauuTH, 110 0co0a KOJUIIHBOI JAPYKMHU a00 YOJIOBIKA HE
SABJISIETHCS] OJIM3BKUM POJIMYOM MIJCYTHOT 0COOU, a OTKE MailHO Takoi He MOXKe OyTH
KOH(]ICKOBaHUM a00 apeIITOBaHUM B XOJ1 3/IIMCHEHHS JJOCYI0BOT'O PO3CJIITyBaHHS.

3 omany Ha MOAIOHY CXeMy YHUKHEHHS KOH(ickaili MaiHa MOXJIUBO
BU3HAYATH YKJIQJCHUM CHEHiaIbHUM JOTOBIP MK MOAPYXOKSIM MO0 PO3MOILTY
MaiiHa (PIKTUBHUM a00 TakuUM SIKUA MICTHTH O3HaKH (DpaylaToOpHOCTI MPaBOUYUHY.
Jlana HaykoBa mpoOJjieMaThKa HE € PO3IJIIHYTOI0 Ha HAJIEKHOMY pIBHI, a OTKE
notpedye JeTajdbHOrO 1i BHBYEHHS 13 BHOKPEMJICHHSIM MPOIMO3MINKN 11070
yJIOCKOHAJICHHSI 3aKOHOJIaBCTBA Ta YCYHEHHs NpOraJiMH B mpasi. Ha choroaHimiHii
JIeHb aKTyajJbHa TpoOjieMa YHUKHEHHS KOH(ickaiii MaiHa MIISXOM YKIIaJaHHS
[IUBUILHO-TIPABOBUX YTOJ, JOTOBOPIB SBJIE€ COOOI0 MIATPYHTS MJisi TOJAJIBIINX
HayKOBHX PO3pPOOOK.

CnMcoK BUKOPUCTAHUX JIKepeJI:

1. KpuminansHuii kojekc Ykpainu : ctanoMm Ha 11 mrot. 2013 p. : Bignosigae
odir. texcty / ynopsia. B. . Trottorin. X.: Ilpaso, 2013. 59 c.

2. BimuykeHHs MaliHa JJi YHUKHEHHS KOH(ICKaIlli B paMKax KpUMIHAJIBHOTO
npoBapkeHas /| «[lopagm ropucra» iHpopmamiiHo-paBoBuii  moptain. URL:
https://porady.org.ua/vidchuzhennya-mayna-dlya-unyknennya-konfiskatsiyi-v-
ramkakh-kryminalnoho-provadzhennya.
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Xomko JI. B.,

TOIIEHT Kadeapu

rocrnoapchbKO-MPaBOBUX AUCIUIUIIH [HCTUTYTY MpaBa,
KaHIUJAT IOPUANYHUX HAYK, TOLUEHT

(JIvgiscoKutl Oepoicasrutl yHigepcumem

BHYMPIUWHIX CNPAs)

JIO IUTAHHA BUSHAHHSI TIPABOYMHIB HEJJIUCHUMU Y
HNPOLOEAYPI BAHKPYTCTBA

Y Kopekci Ykpainu 3 mnutanb OaHkpyrcTBa (mami — KVY3IIB) 3akmageno
MOTYXHUHN IHCTPYMEHTApi, SKUW HaJae KpeAUTOpaM MOMIIUBICTh JJISI 3aXUCTY CBOIX
paB Ta 3aKOHHUX 1HTEPECIB MiJl Yac CyJoBoi mpoueaypu OankpyrcrBa. Cepen HUX
BapTO IMpOAHANII3yBaTH BU3HAHHS Yy BCTAHOBJICHOMY 3aKOHOM MOPSAKY MPABOYMHIB
OOp)KHMKA HEINCHUMH Ta 3aCTOCYBAaHHS HACHIAKIB TaKOi HEMIMCHOCTI, IO Haaae
KpeauTopaM Ta apOITpaXHOMY KEepyIouOMYy MOXKJIMBICTh ITOBEPHEHHS aKTHBIB
OOp KHUKA JI0 JKBIAAIIHHOT Macu OOp)KHHKA JJI 3a10BOJICHHSI BUMOT KPEIUTOPIB.

Biarak ronoBHMM 3aBIaHHSM BU3HAHHS HEMIMCHUMH IMPABOYMHIB 33 y4acTIO
OOpKHUKA y MEXaX CIpaBU PO OAHKPYTCTBO BUCTYIIAE:

—3aXHUCT IHTEPECIB KPEIUTOPIB,

—HaAMOBHEHHS JIKBIIaIIMHOI MacH,

— CKOPOYEHHSI PI3HUII MIDK PO3MIPOM JIKBIJIALIMHOI Macu 1 3arajibHUM
PO3MIPOM KPEIUTOPCHKUX BUMOT.

Sk mpaBuO, OCKap>KEHHSI MPaBOYMHIB BiIOYBA€THCS B MOPSIAKY CT. 7
KVY3IIb. MoBa BeneTbcsi Mpo 3arajbHi MiJICTABU HEAIWCHOCTI, SIKl mepeadaydeHi
[HuBineHuM KogekcoM Ykpainu (nami — UK Ykpaiun).

JIyist HamaHHS BU3HAYEHHS TaKUM yrojiaM (IpaBOYMHAM), HaBEJAEMO MaTepiaiu
cynoBoi npakTtuku. B mocranosi Benukoi [lanatu Bepxosuoro Cyay Bix 03.07.2019
y copaBi Ne369/11268/16-11 Taki yroaud Ha3BaHO (paylnaTOpHUMH IMPaBOUYMHAMH,
TOOTO TIpPaBOYMHAMH, 110 BUYMHEHI OOPKHHUKOM Ha IKOay KpeautopaM. Criopu mpo
BU3HAHHS  HEJINCHUMU  OyIb-SKUX  TMPABOYUHIB, YKIAJACHUX  OOpP>KHUKOM,
PO3IIISIAI0OTHCS TOCMOAPCHKUM CYZIOM y MEXKax CHOpaBH MpO OaHKPYTCTBO 3a
npaBuiamu, nependoadennmu [TIK VYkpainu, 3 0cOoOIMBOCTSMHU, BU3HAUYCHUMU
crarrero 7 KY3IIb.

Biamoinno no a63. 3 4.2 cr. 7 KY3IIb 3a pe3ynbraramu po3risigy criopy Cya
yXxBaJifoe pimeHHs. Bonnouac y u.4 cr. 42 KVY3IIb 3a3HaueHo, 1m0 3a pe3yiabraraMu
PO3IIISY 3asiBU apOITPAKHOTO KEPYIOUoro abo KpeauTopa Mpo BUSHAHHS HEIIMCHUM
MpaBOYMHY OOp)KHUKA TOCIOJAPCHKUN Cyd TOCTAHOBISiE yXxBaldy. BusHaHHS
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HEJIMCHUMHU TIPaBOYMHIB MOXKE Bi0OyBaTHCs 3a creriaibHolo HopMmoio Komekcy
(ct. 42 KVY3I1B), abo BiamoBigHo 10 3aranbHux HOpM LK Ykpainwu [1].

VY 4.l ta 4. 2 ct. 42 KVIIb 3a3Ha4yeHO pi3H1 YMOBHU Ta MIJACTaBU JJIsl BU3HAHHS
HEJIWCHOCTI TIpaBOYMHIB OopykHUKA. [IpaBouMHM, BYMHEHI OOPKHMKOM ITIiCIISA
BIJIKPUTTS IPOBAXKEHHS Y CITpaBi Mpo OAaHKPYTCTBO a00 MPOTATOM TPHOX POKIB, 1110
nepeayBaiy BIIKPUTTIO MPOBAIKEHHS Yy CHpaBl NMpo OaHKPYTCTBO, MOXYTh OyTH
BU3HAHI HEAIMCHUMM TOCHOJIAPCHKUM CYAOM Y MEXKaxX MPOBAJKEHHS Yy CIIpaBi Mpo
0aHKPYTCTBO 3a 3asBOI0 aApPOITPAKHOIO KEpPyrdoro abo KpeauTopa, SKIIO BOHU
3aBJiaIu 30UTKIB OOPKHUKY a00 KpeaUuTOpaMm, 3 TAKUX IT1/ICTaB:

—OOpHUK BUKOHAB MaifHOBI 3000B’sI3aHHSI paHillleé BCTAHOBJIEHOTO CTPOKY;

—OOPKHHK JI0 BIAKPUTTS MPOBAKEHHS Y CIIPaBi Mpo OAHKPYTCTBO B3sIB Ha cebe
3000B’s13aHHSI, BHACIIJIOK YOTO BiH CTaB HETUIATOCIIPOMOXHUM a00 BUKOHAHHS MOTO
IPOIIOBUX 3000B’s13aHb MEPE]l IHIIMMH KPEIUTOPAMH MTOBHICTIO a00 YaCTKOBO CTajIo
HEMOJKJIMBUM,;

—OOp)XKHHK 3JIIMCHUB BIIUYKEHHS a00 mpua0aB MaiiHO 3a I[iHaMH, BiATIOBITHO
HUKYMMH a00 BHIIMMU BiJ] PUHKOBUX, 32 YMOBH II0 B MOMEHT MPUNHATTSA
3000B’s13aHHS 200 BHACIHIJIOK WOrO BHUKOHAHHS MaifHa OOp)kHHKa OyJo (cTalo)
HEJI0CTATHBO JJI 3aI0BOJICHHS] BUMOT KPEJIUTOPIB;

—OOpKHUK OIUIATHB KpeAUTOpy a00 MPUMHSIB MaWHO B PaxXyHOK BHUKOHAHHS
IPOIIOBUX BHUMOTI Y JI€Hb, KOJU CyMa BHMOI KpEAUTOpPIiB 70 OOpKHUKA
NepeBUIIyBalia BapTICTh MalHa;

—OOp)KHHK y35IB Ha ceOe 3acTaBHI 3000B’s3aHHS IS 3a0€3NeUeHHsS BUKOHAHHS
IPOILIOBHUX BUMOT [2].

Y. 2 cr. 42 KVIIb — MicTUTh €auHYy YMOBY Ta TpH MiJCTaBH BU3HAHHS
HEJIMCHUMU TMPABOYMHIB OOp>KHUKA. YMOBA — MEPioj MPABOYMHIB CTAHOBUTH TPH
POKH, 10 TepeayBald BIAKPUTTIO MPOBA/DKEHHS y chpaBl mpo OaHKpyTcTBO. o
MiICTaB BiTHECEHO:

1) OopxHuk Oe30MIaTHO 3IIMCHUB BIAYYKEHHS MaiHa, B3sIB Ha cebe
3000B’s13aHHS 0€3 BIAMOBIAHUX MaWHOBHUX JiH 1HIINOI CTOPOHH, BIIMOBHMBCS Bij
BJIACHUX MAHOBHUX BUMOT;

2) OOp>KHUK YKJIaB JIOTOBIp 13 3a1HTEPECOBAHOIO 0COOO0I0;

3) GOp>KHUK YKJIaB IOTOBIp JapyBaHHS.

BiamiTimo, 1110 ipu 3aCTOCYBaHHI BUINEHABEICHUX ITi/ICTaB, HASIBHICTh 30MTKIB
HE TTOTPIOHO JTOBOJUTH.

Boanodac BapTo 3a3HauMTH, 10 Y pa3l BU3HAHHS HEIINCHUMH IPABOYMHIB
OopxHUKa 3 miacrtaB mnepeabavenux 4. 1 a6o 4. 2 ct. 42 KVIIb, kpemurtop
3000B’s13aHUI OBEPHYTH A0 CKJIaay JIKBIAALIKHOT Mach MaiHO, sike BIH OTpHUMaB
BiJl OOpKHHMKA, a B pa3i HEMOXJIMBOCTI TOBEPHYTHU MAWHO B HATYpi — BIJIIIKOAYBATH
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HOro BapTICTh TPONIOBUMHU KOILITAMU 33 PUHKOBHUMH I[iHAMH, LIO0 ICHYB&JIA Ha
MOMEHT BUMHEHHS MpaBounHy (4. 3 cT. 42 KVY3IIB).

3 ananmizy ct. 42 KVY3IIb BuHMKae NMUTaHHS IMIOAO TOTO, YA MOXIHUBO y pasi,
KOJIM MaifHO BUOYJIO 3 BJIACHOCTI OOpIKHUKA Ha IMJICTaBl IPaBOYMHY, SIKUN 3 T1JICTaB
9y, 4. 1, 2 ct. 42 KVY3IIb, OyB Bu3HaHMI HEINCHUM CKOpPUCTATUCS IMPABOM Ha
BUTpEOYBaHHS TaKOro MmaifHa, sike nependauene ct. 388 LIK Ykpainu (ButpeOyBaHHs
MaifHa BiJl 10OpocoBicHOro Ha0yBaua). Marepiaau cyJ0BO1 NMPAKTHKUA CBITYATh PO
Te, MmO 3actocyBaHHs mnpumuciB cT. 388 IIK Vkpainu sk HacHiAKIB BU3HAHHA
IPaBOYMHIB HEJINCHUMU Ta CHOPOCTYBaHHA MaWHOBUX Aill B mopsanky crarti 20
3akony Ykpainu «IIpo BiIHOBIEHHS MJIATOCHPOMOKHOCTI OOp>KHUKA a00 BU3HAHHS
foro 6aHkpyTom» (1ani — 3aKoH Mpo OAHKPYTCTBO) € MOKIMBUM 32 YMOB:

1) HasBHOCTI (IOBEACHOCTI) OOCTaBUH, SKI BKa3ylOTh Ha HEMOXKIIUBICTD
(HeeeKTUBHICTh) 3aCTOCYBaHHS HACIIIKIB, Iepe10adyeHNX YaCTUHOIO JIPYTOl0 CTATTI
20 3axoHy mpo OaHKPYTCTBO (BiJICYTHICTh MaiiHa, KOIITIB y KPEIUTOpa, HASIBHICTbH
IHIITMX 0OCTaBUH);

2) BUOYTTS CIIIPHOTO MaifHa 3 BOJIOJIIHHS OOpkHHKa (OaHKpyTa y CrpaBil) 1mo3a
HOro BOJICIO;

3) moBeaeHOCTI OOCTaBWH, SIKI JalOTh IMIJCTaBH JIS 3aCTOCYBaHHS B MEXKax
CIpaBu Npo OAHKPYTCTBO (K HACIIJOK 3aCTOCYBaHHS MpHUMHCIB cTaTTi 20 3aKoHY
npo 6ankpyTcTBO) mpunuciB cratti 388 LUK Ykpainu;

4) HasiBHOCTI JIOBEJICHOTO CTaTyCy BJIaCHUKA CIIIPHOTO MaiiHa;

5) akmio Takuil croci6 3axucTy Oy/ie BU3HAHUN CYJIOM HaOUIbI e(DEeKTUBHUM Y
KOHKPETHOMY BHITAJIKy 32 HAsBHOCTI BIAMOBIIHHUX JTOKa3iB y crpasi [3].

BigMiTuMO, 1m0 CyaM HEOAHO3HAYHO PO3MJISJaid IMO30BH MPO BU3HAHHS
IPAaBOUYMHIB OOpKHMKA HEMINCHUMHU, OCKUIBKH a00 KepyBaiucs HOpMOw cT. 20
3akony npo O0aHKpyTcTBa, abo crarreto 42 KVY3IIb. kepyBamucs sk crarrero 20
3akony VYkpainu «lIpo BIZHOBIECHHS TIATOCIIPOMOXHOCTI OopkHUKA abo
BU3HAHHA WOro OaHKpyTOM» (naii — 3aKOH Mpo OAHKPYTCTBO), sika B¥KE BTpaTUIIA
YHHHICTb, TaK 1 ynHHOIO cT. 42 KVY3IIb.

Ileit HeomHakoBUM MiAXiJ TpoaHali3yBajia CyJloBa mMajaTa JJjs PO3TIsny
crpaB npo 6ankpyrctBo KI'C BC. Biarak cyn BupimiuB, mo 4acTuHu 1-2 cT. 42
KV3IIb He mignsaratoTh 3aCTOCYBaHHIO 10 IPaBOYMHIB, YYMHEHUX OOPKHUKOM 10
natu HaOpaHHs yuHHOCTI KY3IIB, T0o6TO 10 21.10.2019. Jlo 1MX NpaBOYUHIB CIIiJT
3actocoByBatu cT. 20 3akony mpo OaHkpyTcTBO. BecTanoBnenuii ct. 42 KVY3IIb
TPUPIYHUI CTPOK y OyIb-SKOMY pa3l BIAPAXOBYEThCS BiJ JaTH BIIKPUTTA
MPOBAKEHHS Yy cpaBi mpo 6aHkpyTcTBO. OMHAK JJIsl MPABOYHHIB, YKIAAECHUX O
21.10.2019 poky 3acTtocoByroThbcs mifcTaBu cT. 20 3akoHy mpo OAHKPYTCTBO, a
JUIS TUX, IO YKiaieHi micis 1miei gatu — migcraBu cT. 42 Konekcy. BepxoBHuii
Cyn 3ayBaxwuB, IO 10 BCiX 0€3 BUHATKY mMpaBouuHiB, cT. 42 KVY3IIb 060B’s13k0BO
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3actocoByeThes micist 21.10.2022 poky, 31 CILIMBOM TPbOX POKIB MicCIisl HAOpaHHS
yunnocti KY3I1b [4].

[lizcymoBylOuUM BHIICHABEJCHE, 3a3HAYMMO IO KPEAUTOpaM BaKIHBO
JeTalbHO aHaJli3yBaTH BC1 MPAaBOYMHHM OOPI)KHHUKA, SIK1 OyJIM BUMHEHI HPOTITOM
TPHOX POKIB, IO TIEPEIyBaATN BiIKPUTTIO MPOBA/KEHHS y CIpaBi Mpo OAHKPYTCTBO
Ta OCKapKyBaTH Ti 3 HHX, SKI MawTb XxXouya O MiHIMaJIbHI O3HAKHU
dbpaynatoprocti. Biarak edekTHBHa peamizaiis BCiX IpaB KpeauTopa — Iie
3amopyKa MaKCHMaJbHOTO HAIMOBHEHHS JKBiJamiiiHOi Macu Ta CKOpPOYEHHS
PI3HUII MK PO3MIpOM JIIKBIAAIIMHOT Macu Ta pO3MipOM KPEIAUTOPCHKUX BUMOT.

Cnncoxk BUKOPUCTAHUX JIKEPeJI:

1. [ToctanoBa Benukoi [1anatu Bepxosnoro Cyny Bin 03.07.2019 y crpasi
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2. Konmekc Vkpainm 3 mnpouenyp OaHKpyTCTBa: 3akoH VYKpaiHU BiJ
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3. [ToctanoBa BepxoBunoro Cyay y ckiaai Cyl0BOi HajaTH JUIsl PO3TIIALY
cipaB mpo 6aHkpyTcTBO KacariitHoro rocnonapcekoro cyay Big 20.02.2020 y crpasi
Ne 922/719/16. URL.: http://reyestr.court.gov.ua/Review/88211046.

4, [ToctanoBa BepxoHoro Cyay y ckiaji CyJAOBOi Maiatu JJisi PO3TIISALY
cupaB npo OankpyrcTBO Kacariiinoro rocmomapcekoro cyay Bin 02.06.2021 vy
cipasi Ne 904/7905/16. URL.: https://reyestr.court.gov.ua/Review/97806436.

Yaoaun O. M.,

TOTICHT Kadeapu

IIUB1ILHOTO 1 TOCTIOIAPCHKOTO TMpaBa Ta MpoIIecy,
KaHIUJAT IOPUINYHUX HAYK, TOLEHT

(/TvsisCcbKULL MOP208EbHO-eKOHOMIYHULL YHI6EpCUMEm)

YCTAHOBJIEHHS CEPBITYTY 3A HUBLJIBHUM 3AKOHOJJABCTBOM
YKPAITHHA

CepBiTyT, SIK OJIUH 13 BUIB PEYOBHX IIPaB Ha Yy’KE€ MAHO, BUHUKAE HA IT1JICTaBi
JIOTOBOPY, 3aKOHY, 3aroBity abo pimeHHs cyay ( 4. 1 ct. 402 {uBiapHOTO KOACKCY
Vkpainn Big 16.01.2003 [1] (mami — LK VYxkpainum). L{i miacTtaBu BUHUKHEHHS
CEpBITYTHHX TMpaB TPaHCPOPMOBAHI y HAI[IOHAIbHE IMBIILHE 3aKOHOJABCTBO 3
PUMCBKOTO TIpUBATHOTO TIpaBa. [2, ¢. 69]. JloroBip mpo BCTAaHOBIICHHS CEPBITYTY €
HAWTMOMIMPEHINIO IMi/ICTABOI0 BUHUKHEHHS PEYOBOTO TpaBa Ha 4YYyKE MaifHO.
Hopmu, 1m0 perymnioroTh NpPaBOBIIHOCHHU 3a JOTOBOPOM TPO BCTAHOBIICHHS


https://reyestr.court.gov.ua/Review/101424088
https://zakon.rada.gov.ua/laws/show/2597-19
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cepBiTyTy, MicTaThes y TiaBi 32 IIK Vkpainm «I[IpaBo KOpUCTyBaHHS YyKUM
MaiiHOMY. [lops/iok yKiaieHHsl, 3MiHU Ta MPUITMHEHHS JOTOBOPY MPO BCTAHOBIICHHS
CepBITYTY perymoeThes riaBoro 53 1K Ykpainu.

HacrynHoro mijicTaBol0 BCTAHOBJIEHHSI CEPBITYTY € 3akoH. KpiM cepBiTyTy,
HaIIpUKJIaJI, 3aCTaBa MOXKE€ BUHUKATH Ha TijcTaBi 3akoHy (4. 1 ct. 574 1K Ykpaiun).
[Tpumipom, 3Bepaemocs 10 4. 1 ct. 735 LIK Ykpainu: y pasi nepeaanss il BUTLIATY
PEHTH 3€MEJbHOI MIISHKK a0o0 IHIIOTO HEPYXOMOro MaiHa oJiepKyBad pPEHTH
HaOyBae MpaBo 3aCTaBM Ha 1€ MaiiHO. 3acTaBa Ma€ MOX1IHUM (aKIIECOPHUI) XapaKTep
1 BUHHKA€E Ha T1JCTaBl 3aKOHY, a OUIBII TOYHIIIE Ha mifacTaBl HOpMH 4. 1 cT. 735 1K
VYkpainu, 3a yMOBH, IO 3aCTOBOJEpXKAaTeldb Ta 3acTaBOJaBEllb € YYaCHUKAMHU
PEHTHUX BIAHOCHH, 3a SKUMH BHUCTYNAIOTh BIJAMOBIIHO OJIEPKYyBaue€M PEHTH Ta
riaTHUKOM peHTH. [1lo/o cepBiTyTy, TO MpUKIIaIoM BUHUKHEHHS Ha MiJCTaBl 3aKOHY
€ MPaBO KOPUCTYBAHHS KUTJIOBUM MPUMIIIICHHIM YJIEHIB CIM 1, sike miependayeHo 4. 1
cT. 405 LUK VYkpainu. Tak, ujgeHu ciM’i BIIaCHHUKA KUTJIA, K1 MPOKUBAIOTH Pa3oM 3
HUM, MalOTh MPaBO Ha KOPUCTYBAaHHS ITUM >KWTJIOM BIJIOBITHO 7O 3aKoHy. Sk
3aznavae T.B. [Ipequyk, 3aKoH sIK MijicCTaBa BCTAHOBIIEHHS CEPBITYTY € HaJI3BUYAITHO
obmexxkeHoro [3, c. 49]. Ha wmamry X QymMKy, TOHSTTS «BCTAHOBJICHHSI CEPBITYTY
3aKOHOM» Ma€ YMOBHHUI Xapakrtep. SIk mepemdadeno y n. 1 indopmariitHoro aucra
Bumoro rocnomapcekoro cymy VYkpainu «[Ipo Jeski NUTaHHS TPaKTUKH
3actocyBaHHd HopM LluBuibHOro Tta Il'ocmomapchkoro KOJIEKCIB  YKpaiHU»
Biz 07.04.2008 [4] mpu mpaBO3acTOCYBaHHI 3aCTOCOBYETHCS HE B IIJIOMY 3aKOH SIK
HOPMAaTUBHO-TIPABOBUM aKT, a BIAMOBIJHA MpaBOBa HOpMa 4YM ii YacTHWHA. 3BIJICH:
3aKOH B IIJIOMY SIK HOPMAaTHUBHO-TIPABOBUMM aKT HE MOXe OYTH IiICTaBOIO
BUHUKHEHHSI KOHKPETHUX TIPABOBIJHOCHH, B TOMY YHKCI 1 cepBiTyTHHX. [IpaBuio, mo
MICTUTBCS Y HOPMI TIpaBa, pO3paxOBaHE Ha PETyJIOBAaHHA HEBU3HAYEHOTO YHCIIA
KUTTEBUX cuTyallii. Tomy, Hampukiaa, mo0 3acTocoByBasiacs HopMma 4. 1 c1. 405
K VYkpaiau, HE0oOX1IHO HASBHICTH IMEBHOTO IOPHUIWYHOTO (DAKTy, IO IOPOJIKYE
BUHUKHEHHSI CiM’1 (IpUMIpOM, YKIIaJeHHs NUTI00y, KPOBHE CHOPITHEHHS, CILUIbHE
IIPOKMBAHHS YOJIOBIKA Ta JKIHKK 0€3 peecTpallii o0y, YCMHOBIICHHS, TaTPOHATHE
BUXOBaHHs Tomo). [le Bkasye Ha Te, M0 TPaBO KOPHUCTYBAHHS KUTJIOBUM
IPUMIIICHHSM Yy YieHa ciM’1 BUHUKA€E Ha mijcTaBl HopMmu 4. 1 cT. 405 IIK Ykpainu 3a
YMOBHU HasSBHOCTI CIMEMHHMX BIJIHOCHH MIDK BJIACHUKOM HUTJa Ta 0CO00I0, sKa
MpOoKKBA€ pa3oM 3 HUM. OCh Y IbOMY ¥ TIOJISITa€ YMOBHICTh 3aCTOCYBaHHS 3aKOHY SIK
T1JICTaBU BCTAHOBJICHHS CEPBITYTY.

Tperboro miACTaBOIO BCTAHOBJICHHSI CEPBITYTY € 3aIOBIT K OJHOCTOPOHHIM
npaBounH. Y 4. 1 cT. 1246 11K Vkpainu nependadeHo, mo crnaakoaaBellb Mae IpaBo
BCTAHOBUTHU Yy 3aIlOBITI CEPBITYT IIOAO 3€MENBbHOI MIJSHKH, 1HIIMX MPUPOTHUX
pecypciB abo 1HIIIOTO HEPYXOMOTO MaifHa JJis 3aJ0BOJIEHHS MOTped iHmmX oci6. 3i
smicty tnaBu 32 1IK Vkpainu BurumBae, M0 TpPaBO BUMAaraTd BCTaHOBJICHHS
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CEpBITYTY HAJIGKUTh CEpBITyapito, HopMa X 4. 1 cT. 1246 1IK Vkpainu 3akpimitoe
MOXJHBICTh (CyO’€KTMBHE IIMBUIBHE IPaBO) CHAAKOJABISI BCTAHOBUTU TIPABO
KOPUCTYBaHHs (CEpBITYT). Y HAyKOBIH JTepaTypl BKa3zylOTb, IO MPaBOBIAHOCHHU
MDK (i3MYHMMH 0coOaMHM, sIKi BUHUKAIOTh BHACIIIOK BCTAHOBJICHHS CEPBITYTY B
3amoBITI 3a CBOIM XapaKTepoM € TMOJIOHMMHU 10 MPABOBIJHOCHH, IO BHHUKAIOTh
BHACJIIJIOK 3amoBigadbHOTO Bigkasy [3, c. 68]. Ha Hamy ayMKy, CHUIBHHM MIiX
CEpBITYTOM, BCTAHOBJICHUM 3arlOBITOM, Ta 3alOBiAaIbHUM BiJKa30M, MependadyeHuM
y 3aIlOBITI, €: TO-TIepIlie, OOTSIXKEHHS CIIaKOBOI YaCTKU CIAJKOEMIIS 3a 3allOBITOM Ta,
no-Jpyre, MiJCTaBa BUHUKHEHHS IIMX IPABOBITHOCHH — 3aroBIT. 3aroBiIaJIbHUI
BiJIKa3, 110 BUHUKAE Ha MiJCTaBl 3aMoOBITYy, — 1€ 3000B’sI3aJIbHI MTPABOBIAHOCUHU MiX
CIIaJKOEMIIEM Ta BIJKa300JIepKyBayeM, a CEPBITYT, BCTAHOBJIICHUH 3aIllOBITOM,
peyoBe MpaBO Ha Yy)Ke MalHO, HEOOX1HE IS 3aJ0BOJICHHS MOTPEO 1HIINX OCI0, K1
HE MOXYTb OYyTH 3a70BOJICHI IHIIMM crocoOoMm. Takok BaXKJIMBUM MHUTaHHSIM €
BU3HAYCHHS MOMEHTY, 3 SKOro oco0a MOXe KOPHUCTYBATHCS CEpPBITYTOM,
BCTAHOBJICHUM Y 3aroBiTi. Lle Moxke OyTH MOMEHT BIIKPUTTS CHAIIUHU a00 MOMEHT
OPUMHATTS CHAAIIMHUA CHAJKOEMIIEM 3a 3amoBiToM. Ha Hamry IymKy, OCKUIbKA
YUHHICTh 3allOBITY MO0 CKJIQTy CHAIIIMHU BCTAHOBIIOETHCS HA MOMEHT BIJIKPUTTS
CHAJIIMHM, BIANOBIAHO 0c0o0a Mae€ TMpPaBO KOPUCTYBATHUCA CEPBITYTOM 3 Hacy
BIJIKPUTTA craauHu. [[uM mMonoxkeHHsSM MpomoHyeMO AO0moBHUTH cT. 1246 11K
Ykpainu.

VY pasi HeIOCSATHEHHS IOMOBJICHOCTI PO BCTAHOBJICHHS CEPBITYTY Ta MPO HOTo
YMOBHU CITIp BHPIIMIYETHCS CYIOM 3a IT030BOM OCOOH, SIka BHMarae BCTAHOBIICHHS
cepBiTyTy (4. 3 cT. 402 [IK VYkpainu). «HegocsrHeHHS TOMOBIEHOCTI» CTOPIH MPO
BCTAHOBJICHHSI CEpPBITYTY MOXE O3HAuaTH, 10 0c00a, sika BUMAara€ BCTAaHOBJICHHS
CEpBITYTY, HE 3BepTajacsi 10 BJIacHUKA (BOJOJLIBIE) HEPYXOMOro MaiiHa 3
MIPOTIO3HUIIIEI0 TIPO YKIJIAJICHHS JOTOBOPY MPO BCTAHOBJICHHS CEPBITYTY; CTOPOHU HE
3MOTJIM JIOCSITTA 3TOJM 3 ICTOTHUX YMOB JIOTOBOPY; BIACHUK (BOJIOALICII)
HEPYXOMOTO MaifHa BIIMOBHUBCS BIJ| PaHillie JOCATHYTOI 3TOAM MPO BCTAHOBICHHS
CEPBITYTY; JOCATHYTAa CTOPOHAMH JIOMOBJICHICTh BU3HAHA HEJIHCHUM IIPABOYMHOM.

CnMcoK BUKOPUCTAHUX JIKepeJI:

1. uBineHuit Koaeke Ykpainu: Koxekc. 3akon Ykpainu Big 16 ciuns 2003 p. Ne
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15#Text (nata 3Bepuenns: 27.10.2022).

2. Kopaimuk I'. 1. CepBiTyTH y pUMCBKOMY TIpaBl Ta iX pereniis y IMpasi
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JIeBiB, 2016. 237 c.
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3. IIpequyk T.B. JloroBip mnpo BCTaHOBJICHHS CEPBITYTY 3a IHUBLILHUM
3aKOHOJABCTBOM YKpaiHW: auc. ... KaHia. topua. Hayk: 12.00.03. HamionanpHa
akajiemis BHyTpimHix crpas. Kuig, 2019. 217 c.

4, Tlpo pneski TWTaHHS TIPAKTHUKU 3acTOCyBaHHS HopM LluBiapHOTO Ta
IN'ocnoapcbkoro KoAekciB Ykpainu: iHpopMariiiauil JuctT Buioro rocmoaapcbkoro

cyny VYkpainu B1]I 07 KBITHS 2008 p. URL:
https://zakon.rada.gov.ua/laws/show/v_211600-08#Text (mata 3BEPHEHHS:
05.11.2022).

Hlenera B. B.,

HavyaJbHUK BIJIJILTY B3a€EMO/IIT 3 Cy0’€KTaMHM JIepKaBHOI peecTpartii
Ta MIJBUIICHHS KBaMi(iKkailii 1epKaBHUX peecTpaTopiB
(Vnpaesninns oeparcasnoi peccmpayii

3axionoco midxcpe2ioHanbHO20 YNPasuiHHS

Minicmepcmea rocmuyii (m. JIveis)

IPABOBI ACIIEKTHU JIEP)KABHOI PEECTPAILIII HEPYXOMOCTI TA
BI3HECY HIJ YAC JIf BOEHHOI'O CTAHY

3 mepmux JHIB BiHHU, 3 METOIO HEJOMYIIEHHS 31 CTOPOHU BOpOTa OYIb-IKUX
HECaHKI[IOHOBaHUX i 3 1H(OpPMAIIE€I0 Jep)KaBHUX PEECTPIB, JIEPKABOKO OYII0
TUMYACOBO MPU3YIMUHEHO poOOTy [lep>kaBHOTO peecTpy peuoBUX MPaB HA HEPYXOME
MaiiHO 1 €IUHOTO JIePKABHOTO PEECTPY HOPUAMYHUX 0cC10, (izuyHuUX 0Cio-
MIIPUEMIIIB Ta TPOMAJICHKUX (POPMYBaHb.

OpnHouacHo 13 3axucTOM iH(popMalii aepxkaBHUX peecTpiB, BepxoBHoto Pamoro
Vkpainu Ta KabGinmerom MinicTpiB Ykpainu Oynu po3poOsieHI HOBI MpaBHiia
JIEp’KaBHOI pEECTpallii peyoBUX IMPaB HAa HEPYXOMICTh Ta Oi3HEC, TaK 1 BYMHEHHS
HOTaplaJbHUX il B yMOBaX BOEHHOTO CTaHy, OCHOBHOIO METOI0 SIKHX €
3a0€3Me4YeHHs B TAKUX YMOBAX 3aXHUCT MpaB JAepkaBH, GI3UIHUX Ta IOPUAUYHUX OCIO
Ha Oi3HEC 1 HEPYXOMICTb.

Jlep>xaBa 3a0e3neuye rpoMaisiHaM Ta IOPUANYHUM 0c00aM piBHI YMOBH 3aXUCTY
MpaB BJIACHOCTI Ha HEPYXOMICTh Ta Oi3Hec. OCKIIBKH MPaBO BIACHOCTI € OCHOBOIO
MPAaKTUYHO BCIX EKOHOMIYHMX BiZHOCHMH. IluM o0OyMoOBI€eHa aKTyaJdbHICTh
MpOOJIEMATUKH Ta MIUPOKOTO CIIEKTPY CIOCO01B 3/M1HMCHEHHS HOTO 3aXUCTY.

Oco6mmBOCTI Jep:kaBHOI peecTparlii B yMOBaX BOEHHOTO CTaHY BpEryJbOBaHI
B1/IMOBITHOO TTocTaHoBOK Kabinery MinicTpiB Ykpainu Big 06.03.2022 No 209.

BaxxnuBuM y MpOTUCTOSIHHI pOCIACHKIHN BIMCHKOBIN arpecii ctaB 3akod Ne 2116-
IX «IIpo ocHOBHI 3acaau TPUMYCOBOTO BIJIYYCHHS B YKpaiHi 00’€KTIB TpaBa


https://zakon.rada.gov.ua/laws/show/v_211600-08#Text
https://ips.ligazakon.net/document/KP220209?utm_source=biz.ligazakon.net&utm_medium=news&utm_content=bizpress05
https://ips.ligazakon.net/document/T222116?utm_source=biz.ligazakon.net&utm_medium=news&utm_content=bizpress05
https://ips.ligazakon.net/document/T222116?utm_source=biz.ligazakon.net&utm_medium=news&utm_content=bizpress05
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BJIACHOCTI pociiichkoi deneparii Ta ii pesuaeHTiB» Big 03.03.2022, sxuii BCTaHOBUB
paBoOBl 3acajayd IPUMYCOBOI'O BHJIYYEHHS 3 MOTHBIB CYCIUJIbHOI HEOOX1THOCTI
00’€KTIB TpaBa BIJIACHOCTI pociiickkoi Qeaeparrii, sk JepkaBd, sSKka Iodaia
MMOBHOMACIITaOHY BIMHY NMPOTH YKpaiHu, Ta 1l pe3u/ICHTIB.

Takox, npuiinsato 3akoH Ykpainu Big 12.05.2022 No 2255-1X «IIpo BHeceHHs
3MIH JI0 JESIKUX 3aKOHIB YKpaiHM WIOJI0 YAOCKOHAJIEHHS MEXaHI3My MpOTUII]
peraepcTBy» (mani - 3akoH), sikuii HaOpaB uuHHOCTI 26.07.2022, OKpiM IESIKUX
MOJIOKEHb, SIKI HaOyau YuHHOCTI Mmi3Hime. [{um 3akoHOM BHOCATBCS 3MIHU JI0
3akoHiB Ykpainu «lIpo openmy 3emii», «IIpo nepikaBHY peecTpalilifo pedoBHX TpaB
Ha HEpPyXOMe MaifHO Ta ix 00TsKeHb», «IIpo AepkaBHY peecTpallio IOPUINIHHX
0ci0, G13UYHUX 0C10 — MIAMPHUEMIIIB Ta TPOMaJICBKUX (popMyBaHb», «IIpo ToBapucTBa
3 00MEXXEHOIO Ta JOJATKOBOIO BIIITOBIAAJILHICTIO)» TOIIIO.

OpHuMU 13 KIIIOYOBUX 3MIH B HOBOMY aHTHUPEHIEPCHKOMY 3aKOHOJIaBCTBI € T€,
IO 3aMpoOBaJPKYIOTHCS JII€B1 3aXO0JM Ta MEXaHI3MH, SKI CKEpOBaHI 3a0e3NeunTd
HEMOPYIIHICTh MpaBa BiIacHOCTI. [IpuitHATI 3MiHM 3a0€3MEYyI0Th MOKJIUBICTD
3MIMCHIOBATH OKpEMi peecTpalliiii aii 0e3 BTpydaHHs JIepKaBHOTO peecTparopa, a
TAKOX 3alpOBA/DKYIOTh HHU3KY IHIIMX 3aX0JliB, MeTa SKUX — TONePeauTH
POTHUIIPABHE 3aXOIUICHHS 013HECY Ta HE3aKOHHE 3aBOJIOJIIHHS HEPYXOMICTIO.

3aK0H 3MIHIOE TIPOLIEYPY PO3IPBAaHHS JOTOBOPY OpeHAM (CyOOpeHaH) 3eMellb
CUIBCHKOTOCTIONIAPCHKOTO TMPU3HAYCHHS, 3a SKUM opeHaapeMm (cyOopeHmapeM) €
IOpUIMYHa 0co0a TMpUBATHOTO TMpaBa (KpIM  aKI[IOHEPHOTO, TOBHOTO Ta
KOMaH/JIMTHOTO TOBAPUCTBA).

3riHO 3 BHECEHMMHM 3MiHAMHU, MPABOYMH IPO PO3IPBAHHS TAKOTO JIOTOBOPY
opeHau (CyOOpeHIM) BU3HAETHCA 3HAYHUM Ta BUMAra€ IMOTMEPEIHbOr0 MPUNHSATTS
pIIIEHHS 3arajJbHUMU 300paMu y4acHHUKIB a00 1HIIIMM BUIUM OPTaHOM YIIPaBIIHHS
IOpUIUYHOT 0COOU. 3aKOH KOHCTATYeE, 1110 3a BIJCYTHOCTI TAKOTO PIIICHHS MPaBOYHUH
PO PO3ipBaHHS JOTOBOPY OpeHIU (CyOOpeHIM) € HIKYEeMHHM. CIMHUA BUHITOK —
AKIIO CTaTyT IOPUIAYHOI OCOOM-OpeHaaps MpsMo Tepeadayae, 1Mo Taki MPaBOYHHU
HE € 3HaYHUMH, a TOMY HE MOTPEOYIOTh JOJATKOBHUX PIIIeHb 3arajibHUX 300piB
YYaCHHKIB.

3aKOHOM PO3IIMPEHO TOHATTA 3asBHUKA. 3asBHUKOM Yy pa3i IOJaHHS
JTIOKYMEHTIB ISl MPOBEJICHHS JEp>KaBHOI peecTpairii HaOyTTs, 3MiHA a00 MPUITHHEHHS
OOTSDKEHHST PEYOBUX IMPaB MOXKE OyTH Tak0XX OpraH MICIIEBOTO CaMOBPSTyBaHHSI,
iioro mocajoBa oco0a, SKMMH BCTAaHOBJICHO, 3MIHCHO a00 NMPHUIIMHEHO OOTSIKCHHS,
a00 ynmoBHOBa)keHa HUM ocoba (4. 1 cT. 2).

3aKOHOM BCTAaHOBJICHO, IO JIEPKABHUM pEECTpPATOp TiJ dYac IPOBEICHHS
JIEp’)KaBHOI peecTparii TpaB, IO BHHUKIM B YCTAaHOBJICHOMY 3aKOHOJABCTBOM
nopsinky a0 1 ciuas 2013 poky, a Takox Mija 9ac MPOBEACHHS JEP>KaBHOI peecTpartii
mpaB, siKi HaOyBarOThCSA 3 TPaB, [0 BUHUKJIM B YCTAHOBIIEHOMY 3aKOHOJIaBCTBOM


https://ips.ligazakon.net/document/T222116?utm_source=biz.ligazakon.net&utm_medium=news&utm_content=bizpress05
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mopsiaky 1o 1 ciuasg 2013 poky, OOOB’SI3KOBO 3amUTye BiJ OpraHiB BJaj,
HIANPUEMCTB, YCTAHOB Ta OpTraHizaiii, iHdopMaIlilo HEOOXITHY M1 TaKoi
peectpamii. OpraHu Aep>KaBHOI BIaau, MIANPUEMCTBA, YCTAaHOBM Ta oOpraizaiii
3000B’s3aH1 HE Mi3HIIIE TPhOX POOOUYUX JTHIB 3 JHS OTPUMAHHS BIJIMOBIHOTO 3alUTY
JIep>KaBHOTO peecTparopa 0e30IUIaTHO HaJaTH 3alUTyBaHy 1H(OpMaIlii0 B manepoBii
Ta (32 MOXKJIMBOCTI) B €JIEKTpoHHIH opmi (u. 3 ct. 10).

BperynboBano, 1o po3ain JdepxkaBHOro peectpy mpas 1040 3eMENbHOT IUISTHKH
BIJIKDUBAETHCSI BHUKJIIOYHO 3a HAsSBHOCTI BIAOMOCTEH TMpO TaKy JUISHKY Y
Jlep>kaBHOMY 3€MEJIbHOMY KaJacTpl, a [[0JI0 HOBOCTBOPEHOT'O 00’€KTa HEPYXOMOTO
MaifHa, pO3TaIllOBAaHOTO0 Ha 3€MEJIbHIN NUISHIN, — 3a HAsSABHOCTI B €IWHIN JIepKaBHIN
eJIEKTPOHHIN cuctemi y cdepi OyAiBHMIITBA BIJIOMOCTEH MPO Takuih 00’€KT (4. 2
ct. 13).

BcranosinieHo, 1o gepkaBHa peecTpallis ImpaB 010 HOBOCTBOPEHOro 00’€KTa
HEPYXOMOTO MaiHa, PO3TAIlIOBAHOTO Ha 3eMEJIbHIN JUISHII, MTPOBOAUTHCS BUKIIOYHO
3a HAsABHOCTI B €AMHIN JepkaBHIM €NEKTPOHHIN cucteMi y cdepi OymiBHUIITBA
B1JIOMOCTEH Mpo Takuil 00’ €ekT (4. 4 cT. 18).

Jlns el mpoBeACHHS PEECTPAIiMHUX i JIOKYMEHTOM, IO ITiATBEPIKYE
MOBHOBKEHHS [IATH BiJ IMEH1 1HIIOI OCOOM, € JOKYMEHT, IO IHiATBEPIKYE
MOBHOBXCHHS 3aKOHHOTO TMpEACTaBHUKA OCOOM, HOTapiaJibHO TIOCBiAYEHA
JOBIPEHICTh (KpiM MPOBEACHHS PEECTPALIIMHUX J1H 3a 3asiBOI0 YIIOBHOBAXKEHOI 0COOU
JIEp’)KaBHOTO OpraHy, OpraHy MICIIEBOTO CaMOBPSIIyBaHHS), TOBIPEHICTh, BUaHA
BIJIMOBIAHO JO 3aKOHOJABCTBA 1HO3EMHOI JepkaBu, ab0 BIIOMOCTI 3 €IUHOTO
JEP)KaBHOTO PEECTPY IOPUAWYHUX OCi0, (GI3UYHUX O0cCi0 — TMIANPUEMINB Ta
rpoMajJIChKuX (hopmMyBaHb PO 0co0Y, sika YIOBHOBaXKEHA MISITH Bij] IMEH1 FOPUIUIHOT
ocobwu (4. 1 ct. 20).

JIoTIOBHEHO, 110 3asBa BJIacHUKAa 00’€KTa HEPYXOMOTO MaifHa TMpo 3a00pOHY
BUYMHEHHS PEECTPALIMHUX A1 HE MPUUMAETHCS Y pasi:

- HEBCTAHOBJIEHHS OCOOM 3asBHHMKA; HEBCTAHOBJICHHS HAaJEKHOCTI 00’€KTa
HEPYXOMOTO MaifHa 3asBHUKY Ha MPaBi BIACHOCTI;

- SIKIIIO HE CIUIUB IT’ATHUACHHUN CTPOK, IepeadoadyeHut (4. 5 ct. 26) (4. 6 cT. 25).

BreceHo 3MiHM 1O/I0 MIiJICTaB Ta MEXaHI3MYy BHUIIPABIEHHS MOMUJIKUA. Y pasi
JOTTYIIIEHHS TEXHIYHOT MOMIJIKH (TpaMaTUYHOI OMHMCKH, JPYKAPCHKOi, apuPMETUIHOT
YW 1HIIOT TOMIJIKH) IIiJT YaC BHECEHHS BIJJOMOCTEW MPO PEUOBi IMpaBa, OOTSIKEHHS
pedoBuX mpaB 10 JlepkaBHOTO peecTpy MpaB JCp>KaBHHUM peecTpaTop CaMOCTIHHO
BUIIPABIISAE TaKy MOMUIIKY, 332 YMOBH III0 JJOKYMEHTH 3a PE3yJIbTAaTOM PO3TIISAY 3asBH
3asIBHUKY HE BUJIABAIIUCA.

VY pa3i KMo micias OTPUMaHHS 3asBHUKOM JOKYMEHTIB 3a pe3yJibTaTaMu
pO3IUISIly 3asBU BUSBIICHO TEXHIYHY TOMWJIKY JOIMYIICHY MiJ 4ac BHECEHHS [0
Jlep>kaBHOTO peeCTpy MpaB BIJOMOCTEH MPO PEUOBI MpaBa, OOTSIKEHHS PEUOBUX
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npaB, 30KpeMa MOMHWIKY Y BIJOMOCTSIX MPO CyO’€KTa peyoBOro IpaBa, OOTSHKEHHS,
BIJIOMOCTSIX NPO PEUYOBE MpaBO, OOTSKEHHS, BIIOMOCTSAX NPO HEPyXOoMe MalHO, Y
TOMY YHCIII HOTO TEXHIYHUX XapaKTEPHUCTHKaX, a00 SKIIO BiOYI0CS BUIIPABICHHS
TaKOi MOMMJIKH B JIOKYMEHTaXx, 10 MOJaBAJUCS IJIsl Iep KaBHOT peecTpallii mpas, abo
BiIOymacs 3MiHa ajpecu 00’€KTa HEePyXOMOro MaiiHa, Taki IOMMJIKH, B1JOMOCTI
BUIPABJISAIOTHCS JIEPIKABHUM PEECTPATOPOM Ha ITIJICTABI 3asgBU 0COOH, BIJOMOCTI PO
pEUoBI MpaBa, OOTSKEHHSI PEYOBUX IPaB SAKOi MICTATh TaKy MOMHUJIKY, BIIOMOCTI, a y
BUIAJKY, mependadeHoMy m. 2 4. 7 c. 37 uporo 3akoHy, — IMOCAJ0BOIO 0CO0O0IO
MinicTepcTBa rocTUIlll YKpaiHu, WOro TEpUTOpIaJIbHUX OpraHiB abo Ha ITiJICTaBl
pimeHHss MiHicTepcTBa IOCTUII YKpaiHu, HOro TEepUTOpIaAIbHUX OpraHiB —
JIEp>KaBHUM PEECTPATOPOM, SIKUM JOIMYIICHO TEXHIYHY TOMUJIKY.

BunpasneHHs MOMMIIKH, BIJOMOCTEH, IO BIUIMBAIOTh Ha IpaBa TPETIX OcCiO,
3IIMCHIOETHCS IEPKABHUM PEECTPATOPOM BUKIIIOUHO 32 HASIBHOCTI 3TOJM TaKUX OCIO
a00 Ha MiJCTaBl Cy1I0BOTO pilieHHs. (4. 2 CcT. 26).

3MIHEHO TOPSAIOK Jii y pa3i CKacyBaHHsS PIIIEHHS JEP>KaBHOTO peecTpaTopa
Ipo JEp>KaBHY pEeECTpallilo IpaB; BHU3HAHHSA Ha MIJACTaBl CYJOBOTO pIllIEHHS
HEJIMCHUMU JIOKYMEHTIB, Ha MiJICTaBl SKUX MPOBEJCHO JEPKaBHY PEECTPAIlliO MPaB;
CKacCyBaHHs Ha TIIIJICTaBl CYJOBOTO pIIICHHS JOKYMEHTIB, Ha IiJCTaBl SKHUX
IIPOBENICHO JIEP>KaBHY PEECTpaIliio MpaB; CKaCyBaHHS Ha IiJICTaBl CyJI0BOTO PIllIEHHS
JIEp>KaBHOI peECTpallii MpaB MPU HACTYIMHUX CUTYAIlIsAX:

- [I[0 MaJI0 HACJIIKOM JIEp>KaBHY pEeCTpallito HaOyTTs pEYOBHUX MPaB, OOTIKEHb
pevoBUX MpaB (y TaKOMY pa3l BiJIMOBIIHI ITpaBa YM OOTSKEHHS TPUITHHSIIOTHCS );

-1I0 MaJI0 HACIIIKOM JEp>KaBHY PEECTpaIliio 3MiHHU, MPUIMHEHHS PEYOBHUX
npaB, OOTSHKEHb pEYOBHX TMpaB (y TakOMy pas3i BIJMOBIAHI MpaBa YM OOTSKEHHS
MOBEPTAIOTLCSA Y CTaH, IO ICHYBaB JI0 BIAMOBIIHOT Jep:KaBHOI peecTpallii, IUISIXOM
JIEp’KaBHOI peecTparlii 3MiH 4d HAOyTTS TaKUX PEUYOBHUX IpaB, OOTSHKEHb PEYOBHUX
npaB) (4. 3 cT. 26).

Jlep>xaBHUI peecTpaTop y pa3l BUSBICHHS HUM (AKTy BHKOPHUCTAHHS MOTO
imeHTudikaTopiB  goctyny 1m0 JlepkaBHOro peectpy TMpaB IHIIUMHA OcoO0aMu
3000B’s13aHUI HEBIJIKIAIHO, ajie HE Mi3HIIIe HACTYITHOTO POO0OYOro JIHs, MOBIIOMUTH
MiHicTepcTBO 1OCTHIINT YKpaiHU Mpo Takuid GakT Ta Mpo yci Biomi HOMY pillleHHS
(mii) B JlepxaBHOMYy peecTpi TpaB, NPHUUHATI (BUKOHAHI) 3 HEMPABOMIPHUM
BUKOPUCTAHHSAM TakuX ieHtudikaropi (4. 4 ct. 10).

Ilocnyza 3 0epatcasnoi peeccmpauii npae Ha Hepyxome MaiiHo OHAQIH

Ak ckopucTaTUCA MOCTYTO0? !

VYeiiaite Ha moprain Jlist abo 3apeectpyiitecs ( https://diia.gov.ua/).

> Hatucuite Ilocomyru — 3emis, OyAiBHUITBO, HEPYXOMICTh —
Jlep>xaBHa peecTparlis IpaB Ha HepyxoMe MaiiHo — [lonatu 3asBy.


https://l.facebook.com/l.php?u=https%3A%2F%2Fdiia.gov.ua%2F%3Ffbclid%3DIwAR0jT3G9IVt7cdh_5CVnkWNQeu1MkWi70XoAbGrdIVb-Dhoyu3fjT7cdA78&h=AT0HEQ3n437fatVlstH5eG6al6-e5Sd879TxD69GoS-jGDoN-8Nof3PeAU0K0w3ldFSnUlSn7D53jDh-w8v8YxDlY7dxvtWeNUfZ3adKAIDLRpc_8oHnKo3kErNu6Dby0SI&__tn__=-UK-y-R&c%5b0%5d=AT1ohndQXkcNl_Xw-9jY_qVzT_19q3h6wKftyIa43aRazEH0oT5HAAQXgUwZT6Bjni906XNnmgSx76gSfWh_nXF6txwKZ5MhUAzNTIKkobI7NqmEOSBUSvkmzVwpQSqjjtUbk2w9kwJrs5Sp26HjRwub0qEZqrjIqzt-DBbh0pKLmfj4ZOB34jGFMzc8HElcdK-EjbQ6IDSWzLQgv099DKXs2oBUiCaYD7m9jw
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> Bnecith motpiOHy iHdOpMaIlito Ta CKaHU JOKYMEHTIB.

> [TiamumniTe 3asBy 3 €EKTPOHHUM II1ITHCOM.

[Ipo pe3ynbTaT MOCIYrd Bac TMOBIIOMJIATH JIUCTOM Ha €-MOITYy, abo X BHU
MOKETEe CAMOCTIMHO MEPErJISHYTH CTaTyC B 0COOMCTOMY KaOiHeTI.

3apa3 mociyra JOCTyIHA JJisi BJIACHUKIB HEpyXoMoro MaiiHa y JIbBIBCHKIi
obinacti, Tepnomosi, XapkoBi Ta UyryiBcbkomy paiioHi XapkiBcbkoi obsacti. [Tooi
1el repestik MicT Ta obJsiacteit Oyie po3IuPIOBaTUCH.

1000 mepumopianvhocmi 6uuHeHHA peecmpayiitHux Oiil

Kabinetrom MinicTpiB Ykpainu npuiinato noctanoBy Ne 1012 «IIpo BHeceHHs
3MiHU 710 myHKTY 1 moctanoBu Kabinety MinictpiB Ykpainu Big 06.03.2022 Ne 209
SAKOIO BUKJIIOUEHO 3 noctaHoBu Kabinety MinictpiB Ykpainu Big 06.03.2022 Ne 209
«/ledaxi nmuTaHHs AEp)KABHOI peecTpailii Ta QPYHKI[IOHYBaHHS €JUHUX Ta JEp>KaBHUX
PEECTpIB, JepKaresieM sSKMX € MIHICTepCTBO IOCTHIIT, B YMOBaX BOEHHOTO CTaHY»
INYHKT 5, SIKUM BCTaHOBJIIOBAJIOCS, IO JEp)KaBHA PEECTpallis IOPUAMYHOI 0cooH,
rpoMajicbkoro (OpMyBaHHs, HEPYXOMOIO MaifHa, MICIE3HAXOKCHHIM SIKUX €
aJMIHICTPAaTUBHO-TEPUTOpIAJIbHA OJUHUIIA, 10 BKJIIOYEHa JO 3aTBEPHKEHOrO
BIJIMOBITHO JI0 TMyHKTY 12 11l€i TIOCTAaHOBH TMEpeiKy aJMIHICTPaTUBHO-
TEPUTOPIATBLHUX OJIMHUIIb, TTPOBOJUTHCS HE3AJEKHO BIJl MICIIC3HAXO/KEHHS TaKol
IOpUIUYHOT 0cOOU, TPOMAJICHEKOTO (POpMYyBaHHS, HEPYXOMOI'O MaifHa.

3abe3neueHnsn HEYyXunbHO20 OOMPUMAHHA NOSIOHCEHb 3AKOHO0A6Cmea nio vac
nPOBeOeHHA 0ePIHCABHOI peccmpayii CmeopeHHs IPUOUUHOT 0coou

[Topsimok mpoBeneHHs Mep>KaBHOI peecTpallii Ta 1HIINX peecTpariiHuX i Ha
MiJCTaBl JOKYMEHTIB, IO TOJAIOTHCS 3asSBHUKOM I JIEP’KaBHOI peecTpailii,
BCTAaHOBJIICHUX cTaTTero 25 3akony VYkpainm «lIpo JmepkaBHY peecTpallito
IOpUIUYHUX 0C10, (I3UYHMX 0Ci0 — MIANPUEMINB Ta TPOMAJICHKUX (HOPMYBaHbB
(mami — 3akoH MPO peecTparlilo) Ta BKIIOYAE B cebe MepeBIpKYy IOKYMEHTIB Ha
HasSIBHICTH ITICTAaB JJIs BIIMOBH B JICp>KaBHIN peecTpartii.

OnHi€ro 3 TaKUX MMJICTaB, 3aKPIJICHUX Y cTaTTi 28 3aKOHY MPO peecTparlito, €
MOPYIICHHS] BCTAHOBJICHOTO 3aKOHOM TOPSIAKY CTBOPEHHS FOPUIAYHOT OCOOH.

Kabinetom MinictpiB VYikpainum 23.08.2022 mnpuiiaaro moctaHoBy Ne941
«IIutanHst yTBOpEHHS Cy0’€KTIB TOCIOAAPIOBAHHS JIEPKABHOTO CEKTOPY €KOHOMIKU
y TepioJ BOEHHOTO CTaHy», SIKOIO BCTAHOBJIEHO, IO Y TEPiOj] BOEHHOTO CTaHy
YTBOPEHHSI JIEPKABHUX TIANPUEMCTB, YCTAaHOB Ta OpraHi3ailiidf, 3acHyBaHHS
rOCTIOJAPChKUX OpraHi3aIliil, 10 CTaTyTHOTO KamiTaly SKUX MEPeNacThCs JepKaBHE
MaiiHO, Cy0’€KTaMM YIpaBIiHHS 00’ €KTaMHU JIEP’KaBHOI BJIACHOCTI 3I1MCHIOETHCS 3a
norompkeHHsM 3 Kabinerom MiHicTpiB Ykpainu.
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OTxe, SKIIO Yy MaKeTl JTOKYMEHTIB Ui JEp>KaBHOI peecTpallii CTBOPEHHS
NEPBUHHOTO KOJIa IOPUANYHUX 0Ci0, BU3HAUCHUX BKA3aHOIO MMOCTAHOBOIO, BiJICYTHE
norokeHHs Kabinery MiHicTpiB YkpaiHu, 1€ € IIiJICTaBOKO JJIsS BIIMOBH Y
NPOBEJCHHI JIep>KaBHOI peecTpallii y 3B’S3Ky 3 TOPYHICHHSM BCTaHOBICHOTO
3aKOHO/IaBCTBOM TOPSIKY CTBOPCHHSI FOPUIUIHOT OCOOH.

[TlincymoByrouM, BapTO 3a3HAYMTH, IO YXBAJCHHS HHU3KHW AHTUPEHIECPCHKUX
3aKOHIB Ta BJOCKOHAJIEHHS pPoOoTH mporpamHoro 3adesmneueHHs €JIP 1 Peectpy
HEPYXOMOCTI B KpalHI POKM HaAal0 3MOTY ICTOTHO 3MEHIIUTH IPOOJIeMH
«peecTpaliiHux pusukiBy. OTOX, OJHUM 13 MPIOPUTETHUX HAMPSMKIB JJIA HAC €
yoOe3rneueHHs 0i13HeCy Ta TpPOMaJISIH BiJ MPOSBIB peliepcTBa, 0OMaHy, MOKpaIICHHS
IHBECTULIIHOTO KJIIMATy B Jep>kaBl Ta 30UIbIICHHS NpUBAOIMBOCTI YKpaiHU AJid
1HBECTOPIB 3aBJISIKM iX BIIEBHEHOCT! y HETIOPYIITHOCTI MPaB Ha BIAMOBIIHI AKTUBU.

HlnaxoBcbka 1. M.,

acriipanT Kadenpu

[MBUILHO-TIPABOBUX JUCHUIUIIH [HCTUTYTY mpaBa
(VIvsiscorutl Oepoicasnuil yHieepcumen
SHYMPIWHIX Cnpas)

IPABOBE PEI'YJIIOBAHHSI OBMEKEHO OBOPOTO3JATHHUX
OB’EKTIB B YKPAIHI

HeBnuHHMIT pPO3BUTOK, TOCTYMOBAa 3MiHA Ta YAOCKOHAJIEHHS CYCHUIBHUX
BIJTHOCUH TIPU3BOJUTH JIO BUHUKHEHHS yC€ HOBUX OO0’ €KTIB IMBUILHUX TIPaB, SIKI HE
3aBXKIU HAJUICHI OE3MEYHUMHU BJIACTUBOCTSAMH, a OCOOJIMBI XapaKTEPUCTUKH a0o
IIIHHICTh UX 00’ €KTIB BUKIMKAIOTh MOTPeOy Y BIPOBAKEHHI CHEIIaJbHUX MPABUII
1X BUKOPUCTAHHS.

OO6ir Takux 00’€KTIB y IUBUIBHO-TIPABOBOMY OOOPOTI HIUJIIKOM TepeadadyBaHO
OOMEKYETHCS IEPKABOIO, HATIPUKIIA, IIIJITXOM 3alpOBaKEHHS JT03BIILHOI CHCTEMU
3MIMCHEHHSI TOTO YW 1HIIIOTO BUIY IisUTBHOCTI. BCcTaHOBIIGHHS OOMEXEHB J103BOJISIE
JepXaBl peani3oByBaTH IOCIIIOBHY TOJITHKY Yy cdepli OXOpOHH 1 3aXHUCTy
CYCIUIbHUX BIJIHOCHH Ta, 30KpeMa YTBEPJKYBATH KOHCTHUTYIIIMHE TOJIOXKEHHS PO
TE, MO JIFOJUHA, 11 KUTTS 1 3A0pPOB’S, YECTh 1 TIAHICTh, HEJOTOPKAHHICTD 1 Oe3meka
BU3HAIOTHCSA B YKpaiHi HAMBUIIOIO COIIAIBHOKO IIIHHICTIO [1].

[Tepm 3a Bce, citiji 3a3HAYUTH, 1110 OCHOBOIO IMPABOBOTO PETYIIIOBAHHS 00’ €KTIB,
oOMexxeHux B 000poTO3MaTHOCTI € HopMma cT. 178 I{uBiTbHOTO KOAEKCY YKpaiHu
(magam — LK Ykpaiaum). A63amom 2 4. 2 1i€i cTaTTi nepeadadeHo, Mo BUIU 00 €KTIB
IUBUIBHUX TpPaB, SKI MOXKYTh HaJlie)KaTH JIMILIE MEBHUM Y4YaCHHKaM 000poTy abo
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nepeOyBaHHS SAKUX Y IUBIILHOMY 000pPOTI JOMYCKAETHCS 3a CIEIIaJIbHUM JI03BOJIOM
(006’exTH, OOMEXKEHO 000POTO3/IaTHI), BCTAHOBIIOIOTHCS 3aKOHOM [2].

IIs HOpMa Mae BIICWIBHHN XapakTep, TOOTO Tmependayae HEOOX1THICTD
3BEpTATHCS /IO TUX 3aKOHOJABYMX aKTIB, SKI (PAKTUYHO BPETYJIbOBYIOTh
IIPaBOBIIHOCHHH TIOB’s13aH1 13 00MEXKEHO 000pOTO3/IaTHUMHU 00’ €KTaMH.

3ayBaXUMO, II0 OOMEXKEHUMHU B O0OpPOTI MOXYTh OyTH HE JIMIIE pedi, ale 1
pe3yabTath PpoOIT, MOCIYr, I1HTEIEKTYallbHOI MisSUIbHOCTI, I1HINI MaTrepiajbHi 1
HeMartepiayibHl Oara [3, c. 37]. V 3B’sA3Ky 13 BKa3aHOI PI3HOMAaHITHICTIO, CUCTEMa
HOPMAaTUBHO-TIPABOBUX AaKTiB PETyJSATOPIB BIAMOBIIHUX CYCHUIBHMX BITHOCHH €
JIOCUTh CKJIQJIHOIO 1 PO3TATYKEHOIO.

Hamnpukinazn, kopuctyBaHHSI HaJipaMu, sIK 0OMeXeHO 000pOTO3JaTHUM 00’ €KTOM
3MIMCHIOETBCS HA MIACTaBl CHEMIabHOTO J03BOJy, 10 mnependadeHo Komexcom
VYkpainu nipo Hazapa [4].

Axmo HaeTbes Mpo 3eMIII0, TO 3eMeIbHUN KOJACKC YKpaiHu mependadae, 1o
3eMJIl 00OPOHU MOXKYTh IIepeOyBaTH JIMIe B JepKaBHii BiacHocTi [5]. OcobauBocTi
00MekeHOT 000pOTO3/IaTHOCTI TaKMX O0’€KTIB SK JIICH, BOIW BCTAHOBIIOIOTHCS
JlicoBum Ta BogHNM KO/IEKCaMU BIJITOBITHO.

3anns MOXIIMBOCTI HaJlaHHA TOCIYr y MPOIECl 3MIMCHEHHS TEBHUX BUJIIB
roCroAapchKkoi AISUIBHOCTI HEOOXIIHUM € OTpUMaHHs JireHsii. 3okpema, 3aKoH
VYkpainu «IIpo mineH3yBaHHS BHJIB TOCHOJIAPCHKOI AISUIBHOCTI» mepeadavae
JIIeH3yBaHHSA OaHKIBCHKOI MISUILHOCTI, JISUIBHOCTI 3 HaJaHHSA (DIHAHCOBUX ITOCHYT,
TISJIBHOCTI 3 HajgaHHd OaHKaM IOCHyr 3 1HKacallli, MeIMYHOi Ta BETEepHUHAPHOI
IIPAKTUK, TYpOINEpaTOPChKOi MISIBHOCTI, MOCEPEAHUIITBA y MpalleBlIalITyBaHHI 3a
KOPJOHOM Ta 1HIIHX [6].

Cepen HOpPMATHBHO-TIPABOBHUX aKTIB Yy JOCHIKyBaHiM cdepl JIOIIIBHO
BUJIITUTH TakoX 3akoHu Ykpainu «IIpo oxopoHy KynbTypHOi cnammmuany, «IIpo
JIep’)KaBHE PETYJIIOBaHHS BUPOOHMIITBA 1 O0Iry CHHUPTY E€THUJIOBOTO, KOHBSIYHOTO 1
IJI0JIOBOTO,  QJKOTOJIbHMX  HAmoiB,  TIOTIOHOBUX  BUPOOIB,  piauH, IO
BUKOPUCTOBYIOTHCSI B E€JIEKTPOHHHUX CHUTapeTax, Ta majbHoro», «IIpo MuCIMBCBHKE
rocrnofapcTBo Ta moioBaHHsS», «[Ipo UepBony kuury VYxkpainuw», «IIpo pubne
roCIoJapcTBO, MPOMUCIIOBE PHOATBLCTBO Ta OXOPOHY BOAHMX OiopecypciBy, «IIpo
IJIEMIHHY CTpaBy y TBapuHHHNTBI», «IIpo Temnomocradanus», «lIpo muTHy BOmy,
MATHE BOJIOTIOCTaYaHHSA Ta BOAOBIABEACHHS», «IIpo PUHOK €JIEKTPUYHOI €HEpriiy,
«IIpo 3acrocyBaHHS TpaHCIUIAHTAIlli aHATOMIYHMX MarepianiB moauHi» «IIpo
BIpTyaJIbHI aKTUBWY (TIOKU HE HAOpaB YMHHOCTI) Ta 1HIIII.

[Tonpu Te, mo LK VYkpainu MICTHTH BKa3iBKy Ha 3aKOH, SIK €IUHE JKEPEIO
BpPETyJIOBaHHS TPABOBIIHOCUH TIOB’S3aHUX 13 OOMEXKEHO 00OpOTO3MaTHUMHU
00’eKTaMH, YKpaiHCbKE 3aKOHOJABCTBO BCE JK BHUPIIIYE BIAMOBIIHI MHUTAHHSA Y
HOPMATHBHUX aKTaX 1€papXivyHO HIKYOTO PiBHSI.
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3okpema, e 1o npuiHATTS LK Ykpainu 3akoHOofaBelb 3aKpinuB TPpUOITU3HUIMA
nepeik 00MeXeHO 000pOTO3/IaTHUX 00’ €KTIB Ta BU3HAYUB MOPSJIOK HAOYTTS MpaBa
BJIACHOCTI TpoMaJisHaAMU Ha Okpemi Buau MaiitHa y IlocranoBi BepxoBnoi Paau
VYkpainu «IIpo npaBo BiacHOCTI Ha oKpeMi Buu MaiiHay Big 17.06.1992 No2471-XI1.

[el mig3akOHHMI aKT BCTAHOBIIIOE 3arajibHi YMOBU HAaOyTTs MpaBa BIACHOCTI
Ha Takli OOMEXEHO o000poTo37aTHI OO0’€KTHM SK BOTHENajdbHAa TIJaJKOCTBOJIbHA
MUCJIMBCbKa 30p0si, BOrHENajibHa MMCIMBCbKA HapizHa 30posi, ra3oBi MICTOJIETH,
PEBOJIBBEPH 1 TATPOHU /10 HUX, 3aps/HKEHI pEYOBMHAMH CIIbO30TOUMBOI Ta JPaTiBHOT
1ii, XojoxHa 30posi Ta THEBMartuyHa 30posi KamiOpy mnoHan 4,5 MimMeTpa i
MIBUAKICTIO NMOJIBOTY Kyl nmoHay 100 meTpiB 3a cekyHIy, 00’ €KTH, 1110 Nepe0yBaoTh
Ha JICp)KaBHOMY OOJIKYy SK TMaM’sSTKH 1ICTOpii Ta KyJbTYpPH, PaJl0aKTHUBHI
peuoBuHH [7].

3ayBaXUMO, 110 KpPIM HEY3rOJKEHOCTI BKa3aHOi IMOCTAHOBH 13 Y)K€ 3TaJIaHOIo
Hopmoro cT. 178 IIK Ykpainu, BoHa Takox He BiAmoBijgae HOpMi cT. 41 OCHOBHOIO
3aKO0HY B KOHTEKCTI TOTO, 1110 MPaBO MPUBATHOI BIACHOCTI HAOYBA€THCS B MOPSIIKY,
BU3HAYEHOMY 3aKOHOM.

[IpuknagoM MiA3aKOHHOTO PETYJIIOBAHHS MOKHA TaKOX BBAXKATH IOCTAHOBY
Kabinery MinictpiB VYkpainu Big 02.03.2016 p. Ne286, sakoro 3aTBepKEHO
JIIEeH31HHI YyMOBU MPOBADKCHHS TOCHOJAPCHKOI MISUTBHOCTI OaHKIB MYIOBHHHOI
KpOBI, IHIIMX TKAHUH 1 KJITUH JIIOJAWHHU; Haka3 MiHICTEpCTBA OXOPOHH 3JI0POB’s
VYkpainu Big 19.07.2005 Ne360, sikum 3aTBepKEHO MpaBUjla BUIIMCYBAHHS PEIETIB
Ha JKapCchbki 3aco0W 1 BHUPOOM MEIUYHOTO TPHU3HAYEHHS, TMOPSIOK BIIMYCKY
JKapCchKuX 3aco0iB 1 BUPOOIB MEIUYHOTO MPU3HAYEHHS 3 allTeK Ta iX CTPYKTYPHHUX
MiPO3AUTIB, I1HCTPYKIIIO TPO TOPSAOK 30epiranHs, OOJiKy Ta 3HUIIEHHS
penenTypHux OJIaHKIB TOIIIO.

He 3anumaemMo mo3a yBaroro 1 akTH MDKHApPOJHOTO XapakTepy, SKI TaKOX €
JOKEPEJIOM TPAaBOBOTO PETYJIIOBaHHS OOMEXKEHO 000poTo37aTHHUX 00’€KTiB. Jlo HHUX
BIJTHOCSITHCSA, 30KpemMa, KoHBEHIIis Tpo MIKHAPOHY TOPTIBIIO BUIAMU JTUKOI (payHU
1 biopu, o nepeOyBaroTh mif 3arpo3oro 3HukHeHHs Big 03.03.1973, Porrepnamchka
KOHBEHIIis mpo nporeaypy [lonepennpoi oOrpyHTOBaHOI 3rOAM BITHOCHO OKPEMHX
HEOE3MeYHUX XIMIYHUX PEUOBMH Ta TMECTUIUIIB Yy MIXKHAPOJHIM TOPTIBIL BIJ
10.09.1998 Ta inmi.

VY3aranpHIOIOYM BUKIIAJEHE BUINE, BApPTO KOHCTATyBaTH, M0 B YKpaiHi iCHYE
CKJIaJlHA CHCTeMa HOPMATHUBHO-TIPABOBUX aKTiB, sIKI BU3HAYAIOTh MPABOBUN PEKUM
00OMEKEHO 000pOTO3IaTHUX 00’ €KTIB. BpaxoByroun PI3HOMAaHITHICTh
JOCIIKYBaHUX MPABOBITHOCHH, TaKUW CTaH CIIpaB € IUIKOM JIOTTYHUM. BBaxkaemo,
0 Y [IbOMY BHUIIAJIKy JIMIIE y CHUCTEMHOMY B3a€MO3B’SI3Ky BUIAETHCS MOXKIUBUM
3a0e3neun T €PEeKTUBHICTH MPABOBOIO PETYIIOBAHHS.
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OpkeBuu 0. M.,

3aBiayBay kadeapu

IIUBIIFHO-TIPABOBHX JTUCIUIUTIH [HCTUTYTY MpaBa,
JOKTOp IOPUIUYHHX HAYK, Ipodecop
(Jlvsi6cbKuli OeporcasHull yHigepcumem
BHYMPIWHIX cnpas)

IMPABOBUI CTATYC ®I3UYHUX OCIB - CYB’EKTIB
HIAINPUEMHUILITBA B YKPAIHI

[TinmpuemMHunITBO B YKpaiHi MOXe 3AilicHIOBAaTHCS y ABOX ¢opmax: a) 3i
CTBOPEHHSIM CaMOCTIHHOTO Cy0’€KTa mpaBa — HOPUIAUYHOI 0coOu; 0) IUIIXOM
peecTpaiiii MiANPUEMHHUIIBKOT AisuibHOCTI  (i3uyHuX oci6. [lpu npomy, ct. 42
Konctutymii VkpaiHu BCTaHOBIIOE, MO0 KOXHHUM TpOMaJsHAH Ma€ IMpaBO Ha
MIIITPUEMHUIBKY AiSUTHHICTD, SIKa He 3a00poHeHa 3aKoHOM [1].

Biamosinno mo ct.2 [uBinsHOro koaekcy Ykpainm (mami — LK VYkpainn),
YYaCHUKaMU IMBUTBHUX BIJHOCHH BHM3HAIOTHCS (PI3WyHI Ta IOpUAWYHI 0coOu. Y
3B’SI3KY 3 ITUM, BKa3aHa CTaTTs MO CYTIi 3aJUIIA€E M03a YBArol TaKy YUCICHHY TPy
YYaCHUKIB HUUBUIPHUX BIAHOCUH SIK (PI3UYHI OCOOM-MIANPHUEMIIL, SIKI Y CYKYIHOCTI
TEX OXOIUTIOIOTHCS MOHATTIM «(pi3UyHI 0COOM», aje B CUIy CBOTO CTaTyCy MaroThb
MEeBHI BIIMIHHOCTI y TIPaBOBOMY PETYJIIOBaHHI iXHIX BigHocuH [2]. P. A. Maiinanuk
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3a3HayaB, 10 MOXE MOCTaBaTU MpodiemMa po3MeXyBaHHS CTaTycy (i3uyHOi 0coOu-
nianpueMist  Big  (izuyHOi ocobu, sika He € mianpueMneMm. CyThb J1aHOTO
BIJIME)XYBaHHS HEOOXiAHO BOAUaTH B TaKOMY MOHSTTI SK IUJIb BUMHEHHS JaHOTO
npaBourHy. Po3MexxyBaHHA BIiOYBAa€TbCS TakoX 3a TaKOK O3HAKOI  SIK
CHUCTEMATHUYHICTh MAMPUEMHHUIIBKOT AISTIBHOCTI, Ky YIOJIOHIOIOTH 10 MOCTIMHOCTI,
peryisapHocTi, npodeciiinocti pobotu [3, c. 14]. [Ipu npomy, BIMOBIIHO 10 PO3ILTY
III Knacudikarii opranizamiiino-nmpaBoBux (opm rocmnomaproBanns JK 002:2004,
3aTBEp/KEHOT Haka3oM JlepaBHOTO KOMITETYy YKpaiHU 3 NUTaHb TEXHIYHOIO
pEryJIIoBaHHsS Ta CHOXKUBYOI MOmMiTHKU Bia 28.05.2004 p. Ne 97 [4], BU3HayYeHO, 110
nignpuemiieM € (¢GizuyHa ocoba, sfKa € TPOMAJIHUHOM YKpaiHu, 1HO3EMHUM
IrPOMAJITHUHOM, 0C00010 0€3 TpPOMaAsSHCTBA, IO 3MIMCHIOE MiANPUEMHHULIBKY
nisibHICTh. ToOTO, mianpuemieM € ¢izndaHa 0coda-rpoMajisiHUH.

JIoIiIbHO MOTOAWTHUCA 3 TMO3HIll€l0 MiHicTepcTBa FOCTUIIT  YKpaiHHM, IO
IrPOMAJIIHUH, SKUH Oaxkae peaizyBaTM CBOE€ KOHCTHUTYIIHE TMpaBO Ha
HIATPUEMHHIIBKY JIISUTBHICTD, MICISA MPOXOJKEHHS BIAMOBIAHUX PEECTpAIlIMHUX Ta
IHIIUX MepeadaueHuX 3aKOHOJABCTBOM IPOIIETYP 3a JKOJHUX YMOB HE BTpadae 1 HE
3MIHIOE CBOTO CTaTycy (hi3u4HOi 0COOH, SIKOTO BiH HAOYB 3 MOMEHTY HapOJKEHHS, a
nunie HaOyBa€e 10 HHOTO HOBOI O3HAKU — «IIJANpHUEMEIB». CBOEI YEepror, CTaTyc
G13M4HOT 0CO0M — MIANPHUEMIIST — 1€ IOPUAUYHUN CTaTyC, SIKMM 3acBIIUy€ IMPaBO
ocoOM Ha 3aHATTA MIANPUEMHMIIBKOIO JISUIBHICTIO, a caMe: CaMOCTIHHOIO,
1HILIaTUBHOIO, CUCTEMAaTUYHOIO, Ha BIACHUN PU3UK TOCIOAAPCHKOIO JISUTbHICTIO, IO
3MIMCHIOETHCSL CYO’€KTaMU TOCIIOAAPIOBAHHA (MIAMPUEMIIMU) 3 METOIO JOCSITHEHHS
E€KOHOMIYHMX 1 COIIAJIbHUX PEe3yJbTaTiB Ta ojaepxkaHHs npuOyTKy. MOpumanunuii
craTyc «i3uyHa ocoda — MAIPUEMEIIBY caM I10 co01 He BIUIMBAE 1 HISKUM YHHOM HE
00Mexye OyIb-sKl MPaBOMOYHOCTI 0COOH, SIKI BUIUIMBAIOTh 3 ii IUBLILHOI IIPaBO-, Ta
niesmatrHocti [2]. Pazom 3 tmMm, cr.51 IIK Vkpainm nepenbaueHo, 1o [0
1IPUEMHHIIBKOT JISUTBHOCTI (D13MYHUX OCI0 3aCTOCOBYIOTHCS HOPMATUBHO-TIPABOBI
aKTH, 110 PETYJIOIThH MIANMPUEMHHULIBKY JISTBHICTh IOPUANYHUX OCIO, SIKIO 1HIIE HE
BCTAHOBJICHO 3aKOHOM a00 HE BUIUIMBAE 13 CYyTi BIIHOCHH [5].

Kpim 1poro, sk Oyno Bkazano y Poz’scHenni MiHicTepcTBa tocThilii YKpaiHu
Bix 14.01.2011 «Cratyc ¢pi3uuHoi 0coOU — MIAMPHUEMILI: MPOOJIEMHU 3aCTOCYBaHHS
3aKOHOJIAaBCTBA», IIKABUM 3 TOYKH 30PY MPAKTHYHOTO 3aCTOCYBAaHHS € TUTaHHS,
MOB’SI3aHE 3 PEECTpAIli€l0 TpaBa BIIACHOCTI (I3MYHUX OCI0O — MIANPUEMIIB Ha
HepyxoMe MaiHO. 30KpeMa, Ha IyMKy MiHicTepcTBa IOCTHLII YKpaiHU, YMHHE
3aKOHOJIABCTBO HE BHUJUISE TAaKOTO CyO’€KT TpaBa BJIACHOCTI K (izudyHa ocoba —
MIAIPUEMEIh T4 HE MICTUTh HOPM IIOJ0 TpaBa BIACHOCTI (i3u4yHOi 0coOm —
IIMPUEMIIS. 3aKOHOIABCTBO JIMIIIE BCTAHOBIIIOE, IO (hi3MYHA 0c00a — MiAIPHEMEITD
BIJINOBIJIa€ 32 3000B’SI3aHHSAMH, ITOB’I3aHUMU 3 TIIPUEMHHIIBKOIO TISUTBHICTIO, YCIM
CBOIM MaifHOM, KpiM MaiiHa, Ha SIK€ 3TiJHO 13 3aKOHOM HE MOXKE OyTH 3BEpPHEHO
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cTsarHeHHs. OTxke, cy0’€KTOM IpaBa BJIIACHOCTI BU3HAEThCA came (pizuyHa ocoba, sika
MO>Ke OyTH BIACHUKOM OYJb — SIKOTO MaifHa, KpiM MaifHa, 1110 HEe MOXKe 1epedyBaTH y
BJIacHOCTI (i3uuHOi ocobu. Ilpum mpomy, mpaBoBHil craTyc (i3U4HOI OcoOU —
HiOpPUEMIIST HE BIUIMBA€E HA MPABOBHM pEXUM MaiHa, 1m0 mnepedyBae y MHoOro
BJacHOCTI [2]. Ha Hamie nmepexkoHaHHs, TaKUK MiaxXia € aOCOIOTHO OOIpyHTOBAaHUM,
JOTIYHUW Ta TMPaKTUYHUU. 30KpeMa, 3acCTOCYBaHHS MPOTUIIEKHOIO MIIXOITY
nepeadoavasio 6 HeOOXiAHICTH MOBTOPHOIO pEeCTpallii IpaBa BIACHOCTI Y BHMIAAKY
peecTpallii NPpUNUHEHHS MIANPUEMHHULIBKOI TISTIBHOCTI (Pi3nyHOi ocodu y €auHoMy
Jep>KaBHOMY PEECTP1 FOPUIUIHUX 0C10, PI3MUHMX OCIO-TIIANMPUEMIIIB Ta TPOMAJICHKHUX
(dbopMyBaHb HE3AJIEKHO BiJl PUUKH, a TAKOXK HE Y3TO/KYBaJIoCs O 13 MPUITUCOM Y. 2
ct. 52 IIK Ykpainu.

He MeHI 1ikaBUM € MHUTaHHS MPAaBOBOIO PEXUMYy MaiHa (i3uyHOi 0coOu-
nianpuemMilsi, ske Oyno HaOyto y numo6i. Hampukman, y IloctanoBi BepxoBHoro
Cyny Yxpainu y cipasi Ne 6-791c13 Big 02.10.2013 poxy Oyso BKazaHo, 1110 MaiftHO
G13M4HOT OCOOU-TIANPUEMIISI € OCOOMCTOI0 MPHUBATHOIO BJIACHICTIO OCOOM, a HE
CHUIBHOIO CYMICHOIO BIIACHICTIO Tonapyxoksa [6]. TlomiOHO, BuUXOs4YM 31 3MICTY
noctanoBu BepxosHoro Cyny Ykpainu y crpasi Ne 6-3991c17 Bin 05.04.2017 poky,
HAJIEXKHICTh MaifHa JO CHIJIBHOI CYMICHOI BJACHOCTI MOJAPYXOKS BU3HAYAETHCS HE
TUTbKM (QakToM TpuaAOaHHA MOro mij Yac U0y, ane ¥ CHUIBbHOKI YYacTIo
MOJIPYOKs KolllTaMu a0o Tpairero B HaOyTTI MaiiHa. 3acTOCOBYIOUM HOpMY CT. 60
CimeitHoro kojexcy YKpaiHM Ta BU3HAIOYM MPaBO CHUIBHOI CYMICHOI BJIACHOCTI
MOJIPY>KKsT HA MAHO, CyJ] IOBUHEH YCTAHOBHUTH HE TUIbKU (PakT HAOYTTS maiiHa il
yac nutoly, ane ¥ Toil (akT, Mo pKepesoM Moro HaOyTTs OyiH CHUIbHI CyMICHI
KOIITH ab0 cIiJibHA mpatsd noapykxs [7]. IleBHOIO Miporo Taki MiIXo1u 00yMOBIIEHI
TAyMadeHHsM, sike MicTuTbes y 1. 29 IlocranoBu Ilnenymy BepxoBnoro Cyny
VYkpainu Big 21.12.2007 poky, 1m0 BIAMOBIAHO 10 MOJIOkKEHB CT. 57, 61 CimeitHoro
kogekcy Ykpainm, cr.52 IIK VYkpainm wmaiiHO npuBaTHOrO MIAMPUEMCTBA YU
¢13u4HOi 0cOOM — WIANPHEMIST HE € OO0’€KTOM CHIJIBHOI CYMICHOI BJIACHOCTI
MOJIPY>KOKS, a THIITUH 13 TOAPYXOKS Ma€ MPaBo TUIBKH HA YACTKY OJEP>KaHUX TOXOIB
B1JI Ii€l OisUTbHOCTI [8].

Harowmicts, Koncturymiitauii Cyn VYkpainu y copaBi 3a KOHCTUTYLIHMHUM
3BepHEHHSAM TmpuBaTtHOTO mignpuemMcTBa «IKIO» momo odimiiHoro TiaymMaueHHS
nmoyioxkeHHs1 yactuHu nepiioi cratti 61 CimeitHoro kojekcy YkpaiHu, BUXOIUB 3
TOr0, IO BJIACHICTh Yy CIM’1 ICHY€ Yy JABOX IMPaBOBUX pPEKUMax: CIIJIbHA CyMiCHa
BJIACHICTB MOAPYOKS Ta 0COOMCTA MPUBATHA BIACHICTh KOXKHOTO 3 TIOAPYX KA [9].

BigmoBimno g0 cr. 60 CimeiiHOrO KoIeKkCy YKpaiHu, MaitHo, HalyTe
MOJIPYACKSIM 3a 4yac LUTI00Y, HaNEXHUTh JPY>KMHI Ta YOJIOBIKOBI Ha MpaBi CHIIBHOI
CYyMICHOT BJIACHOCTI HE3aJIeKHO BiJI TOTO, IO OAWH 3 HUX HE MaB 3 TMOBAXHOI
NpUYMHN (HABYAHHS, BEJICHHS JIOMAIIHBOTO TOCIOJApPCTBA, AOTJSA 3a MIThMH,
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XBOpoOa TOIO) CaMOCTIMHOTO 3apo0ITKY (/I0X0/y); BBa)Ka€ThCs, IO KOXHA Pid,
HaOyTa 3a 4yac HuIo0y, KpiM peder 1HAMBITYyaIbHOTO KOPUCTYBaHHS, € 00’€KTOM
IpaBa CIUIBHOI CYMICHOT BJacHOCTI moapy»xxs [10].

Bigrak, Ha Ham TOTJANA, BUXOIAYM 13 TIAyMAdeHHS MPUIHUCIB CIMEHHOTO
3aKOHOJABCTBAa  YKpaiHM, Ha MalHO (I3UYHOT  OCOOHM-IIANPHUEMIIT  Mae
MOIIMPIOBATUCS TIPABOBUM PEXUM CIIJIBHOI CYyMICHOI BIIaCHOCTI. Bperri, Takwuii
HIIX17 y3roKyeThes: 13 HopmaMu 4. 2 cT. 52 LK VYkpainu, BIANOBIAHO A0 SKOI
bi3uyHa ocoba — miANpUEMEIb, sKa IMepedyBae y MUI00O1, BIAMOBIAAE 3a
3000B’s3aHHSMH, IIOB’SI3aHMMHU 3 IMIANPUEMHHUIILKOIO JISUIBHICTIO, YCIM CBOIM
0COOHMCTHM MaiHOM 1 4aCTKOIO Y MPaBi CIUIBHOI CYMICHOI BJIACHOCTI MOJPYXOKS, sSKa
HaJeKaTUMe T MpH MO 1bOTo MaitHa [5].

Biarak, Ha miacTaBi BHINEBUKIAJACHOTO MOXXEMO KOHCTaTYBAaTH JOILIBbHICTD
BUBUYCHHSI MPABOBOTO CTaTycy GIBUYHHX OCIO — CyO’€KTiB MIANPUEMHHUIITBA B
VYkpaiHi, a TakoXX 3alpoBa/PKCHHS HOPM Ta IMIJIXOJIB, SKI O YHEMOMXIUBUIH
HEOJ/IHAKOBE 3aCTOCYBaHHS YMHHOTO 3aKOHOJ/IaBCTBA Y 1ii cepi.
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SInoBunnkKa A. B.,

TOTIEHT Kadeapu

TOCIIOAapChKO-IIPaBOBHX AUCIUILTIH IHCTUTYTY IpaBa,
KaHIUJAT IOPUIUIHUX HAYK, JOLEHT

(JIvgiscoKutl Oepoicasrutl yHigepcumem

BHYMPIWHIX cnpas)

EJJEKTPOHHI TOKYMEHTH B TOCIIOJIAPCBHKIN AISIJTBHOCTI

Ha cporomHi, OCHOBHUM HOPMAaTHBHO-TIPABOBUM aKTOM, SIKHUM TMOKJIMKAHUUN
BPETYJIbOBYBAaTH BIJJHOCHHH, 1[0 BUHUKAIOTH y MPOIECI CTBOPEHHSI, BIAMPABIICHHS,
nepenaBaHHs, OJep>KaHHS, 30epiraHHs, 0OpOOJICHHs,, BUKOPUCTAHHS Ta 3HUIIEHHS
CJIEKTPOHHUX JIOKYMEHTIB € 3akoH Ykpainu «lIpo enexkTpoHHI JOKyMEHTH Ta
CIIEKTPOHHHUH JTOKyMeHT000ir» [1]. OmHak, BiJHOCHHH, MOB’S3aHi 3 CIEKTPOHHHM
JIOKYyMEHTOOOITOM Ta BHKOPHUCTAHHSM EIEKTPOHHUX JOKYMEHTIB, PETYIIOIOTHCA
takok i Koncrutyiiero Ykpaiau [2], [{uBinbHuM KogekcoM Ykpainu [3], 3akoHamu
Vkpainu «IIpo inpopmariiron [4], «IIpo 3axuct indopmamii B iHpopMaIliitHo-
KOMYHIKainaux cucremax» [5], «IIpo mepikaBHy TaeMHHIIO» [6] a TaKOX IHIIUMH
HOPMAaTHBHO-TIPABOBUMH aKTaMHU.

Cnin 3a3Ha4uTH, M0 ACQIHIIIST «EIEKTPOHHUN TOKYMEHT», TAKOXK 3aKpIIjicHa B
JNCTY 2732:2004 «JlinmoBoAacTBO ¥ apxiBHA cmpaBa. TepMiHM Ta BU3HAYCHHS
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HOHATHY [7]. 3rimHO 3 HHUM, CIEKTPOHHHMH JOKYMEHT — II€ JOKYMEHT, SIKHH
CTBOPIOIOTH Ta BUKOPUCTOBYIOTh TUIBKM B MEKax KOMII IOTEPHOI CUCTEMHU. TUM He
MEHIIIe, HH3Ka HAYKOBIIB JOCI MOJAiTh BJACHI BHU3HAYeHHS 1 Kiacudikallii
JIOKYMEHTIB, $KI MOXYThb IMEHYBAaTHCh €JICKTPOHHUMHU. BiIIITOBXyIOUHCH BIJ
IJTbOBOTO MPU3HAYECHHSI €JIEKTPOHHOTO JIOKYMEHTA, HAIPUKJIIA BUAUISIOTH:

- CJICKTPOHHUM JOKYMEHT SIK CIociO 30epiraHHs TpaaulllfHOrO JOKYMEHTa B
eJIEKTPOHHIN popmMi;

- €JICKTPOHHUI JIOKYMEHT SIK JTOKYMEHT MEPBUHHUI, CTBOPEHUN B €JIIEKTPOHHIN
CHUCTEMI, IO BKJIOYAETHCS B 1HGOPMAIIHHO-KOMYHIKAIIHY CHUCTEMY Oe3manepoBoi
dopmu;

- CIIGKTPOHHUH JOKYMEHT SK crocid0 Oe3nocepenHporo iH(GpopMyBaHHS
KOpHCTYBaua: TUCIUICH, (paiii, TeleBi3iiiHl KapTOTEKH;

- ENEKTPOHHUHN JOKYMEHT $IK 3aci0 BHUpaKeHHS BOJII YYacCHUKA EJIECKTPOHHOI
dbopMH TMPaBOBITHOCUH — MOPUIWYHO 3HAUYIIUi ¢akr, MpaBoBUU akT (3acid
TpPaHCTIIOPTYBaHHS BOJIEBUSBIICHHS) TP YroJlax, 0OOMiHI HAyKOBOIO 1H(POpMAIIIETO.

[cHYIOTH TaKOX MO3UILIT, 3TIHO 13 IKUMH «EJIEKTPOHHUN JOKYMEHT)» € 3aCO00M
30epiranHs 1H(opMaIlii, sKa OpUriHAJIBLHO MICTUTHCA HA MAnepoBOMY HOCIT abo, 110
«EJICKTPOHHUH JTOKYMEHT» € TOTOXHHUM IOHSATTIO «EJIEKTPOHHE MOBITOMIICHHS» [8].

HopmaTuBHe BU3HAYEHHS! JAHOTO MOHSTTS MICTUThCS y 3akoHi Ykpainu «IIpo
CJIEKTPOHHI  JIOKYMEHTU Ta  €JIEeKTPOHHUN  JOKyMEeHTooO0ir». EnexrpoHHMIt
JIOKYMEHT — 11€ JOKyMEHT, 1HhopMallis B SIKOMY 3a(ikCOBaHA y BUTIISIII €IEKTPOHHUX
JAaHUX, BKJIIOYAIOUM 00OB’S3KOB1 PEKBIZUTH JOKYMeHTa. OpUTIHAIOM €JIEKTPOHHOTO
JIOKyMEHTa BBAXXAE€ThCS EJIEKTPOHHUIN MPUMIPHUK JOKYMEHTa 3 OOOB’S3KOBUMH
PEKBI3UTaMH, Y TOMY YHCII 3 EJIEKTPOHHUM IMIANMUCOM aBTopa alo IMiJIMKUCOM,
NPUPIBHIHUM JI0 BJIACHOPYYHOTO mianucy. [lpu 1mpomy, BaxJIMBO, IO IOPUIAMYHA
CuJia eJIEKTPOHHOTO JIOKYMEHTa HE MOKe OyTH 3amepeueHa BUKIIOYHO Yepe3 Te, 10
BiH Ma€ CJIEKTPOHHY (GopMmy.

3 onHi€T cTOpOHHM, O€33arnepeyHo BeCh MOHATTEBUM amapar MOBUHEH 0a3yBaTHCh
HA HOpPMaxX YWHHOTO 3aKOHOJABCTBA, OJIHAK, 3 1HINOI — TEPMIH «EJIECKTPOHHHM
JTOKYMEHT», KWW BU3HaueHO y 3akoHl Ykpainu «IIpo eneKkTpoHHI JOKYMEHTH Ta
CJIEKTPOHHUM JOKYMEHTOOOIr», € HaATO Yy3arajJibHIOIOYWM, II0 Ja€ MpaBO Ha
ICHyBaHHS Ta TPAKTUYHE 3aCTOCYBAaHHS BHINE3TaJaHUX HAYKOBUX BH3HAYCHB 1
Kiacudikari.

Konu iine MoBa nmpo eneKTpOHHUN JOKYMEHTOOOIT Y TOCMOIapChKil MisSIbHOCTI,
TO €JIEKTPOHHI JOKYMEHTH MH MOXXEMO BUOKPEMHUTH Y JBI BEITUKI TPYIIN:

I'pyna 1. EnextpoHHi HOKYMEHTH 3 Oprasizailii rocroJlapchbKoi JiSIBHOCTI: Y
BHTJISAJII €JICKTPOHHMX 3asB, OJIaHKIB, (HOPM TOIIIO.

['pyna 2. EnexTpoHH1 JOKYMEHTH-IOTOBOPHU y TOCTIOAAPCHKIM AisibHOCTI. Cronu
MOHA BIJHECTH BCIO CYKYMHICTh TOCIOJAPCHKUX JOTOBOPIB, 00 (OPMH SKUX HE
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BCTAHOBIICHO CIICIIalbHUX BHMOT 1, BOJHOYAC, IX VYKIQJACHHS MOXJHUBE Y
eJIeKTpoHHIH (opmi [9].

Ha sxanb, noci 'K Vkpainu He MICTUTH HOpMH, sfika O mpsiMo mepeadayana
MOJIMBICTh  YKJIQJICHHA TOCIHOJAPChKUX JIOTOBOPiB Yy (opmi  eIeKTpOHHHUX
nokyMeHTiB. OpHaK, TOCHOJApChKi JOTOBOPU VYKJIANAlOThCS 3a TpaBHUIIaAMH,
BCTaHOBIICHUMHU [[UBITPHUM KOJEKCOM YKpaiHU 3 ypaxyBaHHSIM OCOOJIMBOCTEH,
nependaueHux [ ocmogapchkuM — KOJAEKCOM  YKpaiHW, IHIIUMH HOPMAaTHBHO-
IPaBOBUMHU aKTaMH MO0 OKPEMHX BHUJIIB JIOTOBOPIB.

CnMcoK BUKOPUCTAHHUX JIKepeJI:
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TPUBYHA MOJIOAOI'O HAYKOBIA

Bbaun B. A.,
3100yBau BUILIOT OCBITH [HCTUTYTY MpaBa
(/Ivsiscbruti Oepoicasnutl ynisepcumem eHympiuiHix cnpae)

Hayxosuii kepignux:

byruncbka P. 5.,

JOLIEHT KadeIpu rOCro1apChKO-TIPaBOBUX JTUCIMILIIH,
KaHJAWIaT FOPUIAYHUX HAYK

(JIvsiscorull Oeporcasnuil yHieepcumem eHYMPIUHIX CNpag)

MMOPAJOK BUIIVIATHU JOITIOMOI'M 110 BE3POBITTIO B YMOBAX
BOE€HHOI'O CTAHY

be3poliTTs — o/iHe 3 HAMOUTBIIUX SIBUIII, SIKE HETATUBHO BIUTMBAE HA €KOHOMIKY
Ta PIBEHb JKUTTS HaceleHHs. BoHo mnputamanHe ycim nepkaBaMm. [luranus
6e3po0iITTs OyJI0 3aBXKAM JOCUTH MOMIMPEHUM B YKpaiHi, ajie Ha ChOTOJIHIIIHIN JIeHb
BOHO € OCOOJIMBO aKTyaJIbHUM.

[ToBHOMacmiTabHa BiliHAa pocli mpoTu Ykpainu TpuBae Bxke monan 200 mHiB.
Bracnimok naifi arpecopa MUIBHOHM YKpaiHIIB OyiM 3MYII€HI 3aJIUIIATH CBOi
JIOMIBKH, pOOOTYy Ta 3arajoM 3BUYHE XUTTA. Y MiXHapoaHIN opraHizamii mpari
mipaxyBajiu, 110 4Yepe3 BiiiHy B YKpaini Oyj0 BTpaueHO Maibke 5 MIH poOodHXx
Micib. BonmHouac, 3a manumu JlepkaBHOI CIy)KOU 3alHSATOCTI, HMHI 3apeeCTPOBAHO
MeHIe 0e3po0iTHUX, HDK pik ToMmy. Y cepenuHi TpaBHs JlepxkaBHa ciyx0a
3aHATOCTI OMPUITIOIHUIIA 3BIT MPO CUTYAIllI0 HA PUHKY Mparll y ciuHi-kBiTHI 2022
pPOKy. 3a iXHIMU JaHUMHU, TPOTATOM CIUHSI-KBITHS 2022 poky mocimyramu Ciyxou
ckopuctanucs 559,9 tucsau ocib, 3 skux 495 THucSY 3apeecTpoBaHUX OE€3pPOOITHUX —
1ie Ha 34% MeHIIIe, Hi)K 32 aHAJIOTIYHUN TIepi0l MHHYJIOTO poky [1].

Buxoasuu 3 3akOHOAaBYOrO0 BU3HAUYCHHS MOHSTTS «0€3pOOITHUI», OCHOBHUMU
o3HakamMu Oe3pobOiTHoro €: 1) ¢izuuna ocoba BikoMm Bix 15 mo 70 pokis;
2) BiICYTHICTh po0OOTH Ta 3apo0iTKy a0o0 IHIIUX JOXOMIB Ui ICHYBaHHS;
3) TOTOBHICTh MPHUCTYIHUTH 10 poOOTH; 4) HAJICKHAM YHHOM 3apPEECTpOBaHa y CTaTyCl
6e3pobiTHoro. HalyTtm 1eil craTyc MOXyThb: OCOOM Tpaie3gaTHOro BIKYy 0
MpU3HAYEHHs TIEHCI; 0oco0u, SKI HE OTPUMYIOTH 3apoOITOK Ta 1HII MependaveHi
3aKOHOJIABCTBOM JIOXOJM; OCOOH, SIKi MarOTh OakaHHS OyTH MpareBIaIllITOBAHUMH.
OtpumaTu cTatyc 6€3p0OITHOTO MOXYTh TPOMAJISIHH, SIK1 TICIIS BBEICHHS BOEHHOTO
CTaHy TMpaIloBaIM 3a TPYAOBUM, IMBUIBHO-IPABOBUM JOTOBOpaMHU abo Tir-
KOHTPaKTOM.
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21 xBiTHa BepxoBna Pana VYkpainu npuitHsia 3akon Ne 2220-1X «IIpo
BHECEHHS 3MiH [I0 JIeIKMX 3aKOHOJABYMX AaKTiB MO0 JCSIKUX IHUTaHb
dbyHKIIOHYBaHHS cdep 3alHIATOCTI Ta 3arajlbHOOOOB’SI3KOBOTO  JICPYKABHOTO
COIIIaJILHOTO CTPaxXyBaHHS Ha BUMAJ0K 0e3poO0ITTS B Mepioj BOEHHOTO cTaHy». Llei
3aKOH CIIPOIIy€ OTPUMaHHS CTaTycy Oe3poOITHOTO Ta COILiadbHUX BHIUIAT IS
BHYTPIIIHBO TEPEMIIICHUX 0cCi0, a TakoXk oci0, sKi nepe0yBalOTh HA TUMYACOBO
OKYIIOBaHMX TEPUTOPIAX, a00 TepuTopisx Ae BeayThes Ooiomi mii. [IpaBumma, siki
BCTAHOBIIIOIOTHCSI ITUM 3aKOHOM, OYIyTh MisITH HAa TIEpiOJ BOEHHOTO CTaHy Ta
180 muiB micig HOTro 3aKIHUYEHHS.

29 xBitHa KMY mnpuifHsIB MOCTaHOBY, fKa JOJATKOBO CIPOIIYE MOPSIOK
peectparllii 6e3poOITHUX MM Yac BOEHHOTO CTaHy, 30KpeMa HaJa€ MpPaBo OTpUMATH
cTaTyc 6e3p0o0ITHOIO 3a BiJICYTHOCTI TOBHOTO MAKeTy Nepe10adyeHuX TOKYMEHTIB.

3a HOBUM 3aKOHOM Tpo 0e3poO0iITTsA, B yMOBaxX BiifHH, BUIUIATa JOTIOMOTH IO
0e3po0ITTIO MOXKE 3/1MCHIOBATHCS 0€3 0COOUCTOrO BI3UTY J0 LIEHTPY 3aMHATOCTI, 3a
YMOBH MIATBEPKEHHsI 0e3p00iTHIM Hamipy nepedyBaTu y ctatycl 6e3poOITHOrO He
piamre, Hix 1 pa3 Ha 30 nHIB OyAb-sIKUMH 3aCO0aMU KOMYHIKAITi.

3akoHOM Mpo O0e3po0ITTS B YMOBAaX BIMHM MaKCHUMaJIbHHA pPO3MIp BHILIAT
CTaHOBUTH 1,5 MiHIMaJIbHI 3apOO0ITHI IJIATH CTAaHOM Ha 1 CIYHS KaJIEHIApHOTO POKY
(cvoromni 1ie 9750 rpuBeEHb ).

Craryc 6e3po0ITHOr0 HAJAETHhCS 3 TMEPIIOro JHS peecTparii ocodu y IeHTpi
3alHATOCTI, a JOTIOMOra Mo 0e3pO0ITTIO MPU3HAYAETHCS 3 MEPIIOTO JHS OTPUMAHHS
craTycy 6e3po0iTHOTO.

3a HOBUM 3aKOHOM IMpo 0e3poOITTS, B ymMOBaxX BiiHHM, BHILUIaTa JOIOMOTHU
rpoMajsiHaM, $Ki BHUiXaldW 3a KOPJAOH, NPUIHHIETHCS y paszi mnepeOyBaHHS 3a
kKopaoHoM nonan 30 awiB [2].

JIOKyMEHTOM TaKO>X BCTAHOBJICHO, III0 BHUILJIATa JOMOMOTH IO OE3po0ITTIO Ha
nepioJl y4acTi y CYCHUIBHO KOPHUCHUX po0OOTax, TPOMAJChKUX Ta 1HIIMX pPoOoTax
TUMYACOBOTO XapakTepy TMpUINUHAETbCS. be3poOiTHumM, ski Opanu yd4acTh Y
CYyCHIJIbHO KOPHUCHHX po00Tax, IPOMaJAChKMX a00 IHIIUX pPoOOTax THMYACOBOTO
XapakTepy, MICAs BUKOHAHHS TaKUX POOIT MPOJOBKYETHCS BUILIATA JOTIOMOTH TIO
0€3po0ITTIO Y po3Mipax i B CTPOKH, 110 BCTAHOBJICH] 3aKOHO1aBCTBOM [3].

Boennuii nocBin 6aratbox Kpain — BKITIOYHO 3 YKpainoto B 2014-2015 pokax —
CBIJUUTH MPO TE, L0 Yps MOBUHEH YXBAJIUTU HHU3KY BaXKUX pilleHb. bromkerHi
O0OMEXEHHS € 0COOIMBO OOJIFOYMMH 1 BUMAraroTh 0aratbox >KE€pTB, SIKI BIAUyBaTUME
KOXKeH YyKpainemb. Kpaini pgoBeneTbcss MOOUTI3yBaTH OLIbINE PECYpCIB IS
¢diHaHCYBaHHS BETMYE3HUX BIHCHKOBUX BUTPAT, & TAKOX JUIsI TIOTIOMOTH HACEJICHHIO,
sIKe MOCTPaKAao Bif Biitau [4].

OTxe, y 3B’513Ky 13 BBEJICHHSIM BOEHHOTO CTaHy B YKpaiHi mpobiema 6e3po0iTTs
cTaJa 1e rocTpimorw. Tomy monomora 3 00Ky JIepKaBu € HaI3BUYAHO BaXKJIUBOIO Ta
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HEOOX1IHOK i1 €KOHOMIYHOi CTaOUIBHOCTI 1 PO3BUTKY HaceJIeHHsA Ta KpaiHu
3arajom.
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3AXUCT IHTEPECIB OCIB Y C®EPI IHTEJEKTYAJIbHOI BJACHOCTI
B YMOBAX BOEHHOI'O CTAHY B YKPAIHI

Konctutyuis Ykpainu rapantye K0KHOMY CBOOOJY JIITepaTypHOi, Xy/I0KHbOI,
HAyKOBOi 1 TEXHIYHOI TBOPUYOCTi, 3aXUCT IHTENEKTYyaJbHOI BJIACHOCTI, iXHIX
aBTOPCHKHUX TPaB, MOPAIBHUX 1 MaTEPlaIbHUX 1HTEPECIB, 10 BUHUKAIOTH Y 3B SI3KY 3
PI3HHMH BUJAMU 1HTENEKTYabHOI AisTbHOCTI [1]. Choro/iHI BOEHHUH cTaH B Y KpaiHi
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HE € TMEepelmKoAO JUIsi PO3BUTKY I1HTEJIEKTYallbHOI TBOPYOi BJIACHOCTI, SKa
PO3BUBAETHCS 1 BEKTOP PO3BUTKY, B TEBHIM Mipi 3amae OopoThba 13 30pOMHOIO
arpecieto pocii. Bce 1e B cykymHOCTI TiepeOyBa€e IMiji 3aXHCTOM JIEPXKABH, TOMY
BUHHMKAa€ HEOOXIAHICTh CTBOPUTH HEOOXITHUNW PIBEHb 3aXUCTY I1HTEIEKTyaJIbHOI
BJIACHOCTI.

3 24 motoro 2022 poky B YKpaiHi BBeJIeHO BOEHHMM cTaH. JlaHe pimieHHs O0yio
yXBaJC€HO Ha IMijacTaBl Tmpono3uiii Paaum HarioHansHOT Oe€3Mekn 1 OOOpPOHH
BIJIMOBITHO JI0 YKPAiHCHKOTO 3aKOHOJIAaBCTBA Yy 3B’SI3KY 3 BIMCHKOBOIO arpeciero
Pociiicekoi ®@eneparii npotu YkpaiHu. BBeneHHs BOEHHOro CcTaHy YKa3oM
[Ipesunenta Ykpainu Ne 64/2022 Big 24 motoro 2022 poky [2] nepenbauae
0OMEKEHHS KOHCTUTYIIMHUX IIpaB 1 CBOOOJ JIOJWHU 1 T'pOMaJsiHUHA Ta TIpaB i
3aKOHHUX THTEPECIB IOPUAMYHUX OCI0 Ha Mepioj J1i 0COOIMBOrO MPABOBOTO PEKUMY
3a/J1s1 TIPOBEACHHS HEOOXITHMX 3aXOJ1B HEOOXIHUX IS BIABEPHEHHS 3arposw,
BiJiciul 30poitHOT arpecii Ta 3a0e3MeueHHs HaIllOHAIBHOI O€3MEeKH, YCYHEHHS 3arpo3H
HeOe3IeKN JIepKaBHIM HE3aJeKHOCTI YKpaiHu, i TeputopianbHid IigicHOCT [3].
OnnHak, HaJ3BUYAHO BaXKIIMBO CTBOPHUTH IIPABOBI MEXaHI3MHU 3aXHUCTY 1HTEpECIB 0Ci0
y cdepl 1HTEIeKTyaIbHOI BJIACHOCTI, HE JOIMYCTUTU BTPATH NpPaB 1HTEICKTYaIbHOI
BJIACHOCTI y mepioj aii BoeHHOro craHy. Ha nepkaBy mokiageHO 00OB’S30K
MIHIMI3yBaTH BIUIMB HETATUBHUX (DAKTOPIB Ta HACIIAKIB Jii BOEHHOTO CTaHy Ha
IPOMAJISH.

3axycT MpaB IHTENEKTYadbHOI BJIACHOCTI — 1€ [Ii MIOJO TOMEpPEeKeHHS Ta
NPUNMHEHHS TIOPYIIICHHS MPaB Ha Pe3yJbTaTH 1HTEJIEKTYaIbHOI, TBOPUOI MisUIBHOCTI
JFOMHU a00 BiTHOBJICHHS MOPYIIEHUX TpaB [4].

BepxoBnoro Panmoro Ykpainu 1 kBiTHsS 2022 poky mpuiiHATO 3aKoH YKpaiHu
«IIpo 3axucT iHTEepeciB 0cid y cdepi IHTEeNEeKTYaaIbHOT BIACHOCTI Y MEePi0]] BOEHHOTO
CTaHy», KUH MIIMUCAHO TIPE3UJEHTOM YKpaiHu Ta HaOpaB yuHHOCTI 13 kBiTHS 2022
pOKy. 3akoH mependayvae 3ynmUHEHHS TEpediry CTPOKiIB, MOB’S3aHUX 3 OXOPOHOIO
IpaB 1HTEJICKTYaJIbHOI BJIACHOCTI, @ TaKOXX CTPOKIB IMOJO0 IPOIEAyp HAOYTTS IHMX
paB, BU3HAYECHMX CICHIAIbHUMU 3aKOHAMU YKpaiHu y cdepl 1HTeIeKTyalbHOI
BJIACHOCTI Ta MiA3aKOHHUMH aKTaMu. 3ampOrOHOBAHO MOKJIMBICTH YIIPAaBOMOYECHUM
ocobaM moaaTH JOKYMEHTH (3asBH, KJIOIOTAHHS, 3allepEUCHHS, BIJIMOBiAI TOIIO),
MOJAHHS SKUX BUMAaraeThCsl CIEHMIAIbHUMHU 3aKOHaMH YKpaiHu y cdepi
1HTEJICKTyaJIbHOI BIACHOCTI Ta 1HIIIUMH Mi/I3aKOHHUMHU aKTaMH, IpoTsiroM 90 qHIB Bix
JTHSI CKaCyBaHHsI BOEHHOTO CTaHy, 0e3 cruiatu 300py 3a MPOJIOBKEHHS, MOAO0BKECHHS
M MOHOBJICHHS BIAMOBIAHUX CTPOKIB [5].

Takox mnepembadyeHo, 1O 3 JHA BBEACHHS B YKpaiHi BOEHHOTO CTaHy
3YMUHSAETBCS TEepedIir CTPOKIB, TMOB’A3aHUX 3 OXOPOHOK TIPaB IHTEIEKTyalbHOI
BJIACHOCTI, @ TaKOX CTPOKIB IOJO TMpoIeayp HaOyTTs IHMX MpaB, BU3HAYEHUX
3akoHamMu Ykpainu «[Ipo oxopoHy mpaB Ha MPOMHCIOBI 3pa3ku», «[Ipo oxopony
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npaB Ha 3HAKW i1 TOBapiB 1 nociyr», «I[Ipo oxopoHy mpaB Ha KOMIIOHYBaHHS
HaITIBIIPOBITHUKOBUX BHUPOOIB», «IIpo OXOpoHy MpaB Ha BHUHAXOIW 1 KOPHCHI
moeni», «I[Ipo mpaBoBy oxopoHy reorpadiuyHux 3a3HaueHb», «[Ipo aBTOpCchke MpaBo
1 cyMiKHI mpaBa», «IIpo OxopoHy mIpaB Ha COPTH POCIHH», BKIIOYAIOYM BCI
nependayeHl MMM 3aKOHAMHU 1 HOPMAaTUBHUMHU aKTaMHU CTPOKH, 30Kpema, aje He
BUKJIIOYHO, CTPOKH TIOJIaHHS 3allepeUyeHHs NPOTHU 3asBKU abo Jii MILKHApOIHOI
peectpaiii B YKpaiHi, CTpPOKM OCKapXeHHs pimieHHs HaiionanbHoro oprany
IHTEJIEKTyaJIbHOI BJIACHOCTI YKpaiHM 3a 3asBKOI0 Yy CYJOBOMY MOpSJIKY abo 10
AnensuiiHOl mMajaTH, CTPOKM MOJAHHS 3asgBU NPO BHU3HAHHSA IpPaB HAa BUHAXi]
HEJIMCHUMU, CTPOKH, MPOTATOM SIKMX MOJIMBE MOHOBJICHHS MPOIYIIEHUX CTPOKIB,
TOIIIO, 33 BUKJIIOUEHHSIM CTPOKIB, BCTAHOBJICHHMX /IS 3[1ACHEeHHs A1k HarioHansHuM
OpraHOM IHTEJEKTyaJbHOI BJACHOCTI YKpaiHu ab0 IEHTpaJbHUM OpPTraHOM
BUKOHABYOI By, M0 3a0e3neuye (OopMyBaHHS JIepKaBHOI TOJITUKH Yy cdepi
OXOpPOHHU TIpaB Ha COPTU POCIIMH, BIJIOMOCT1, HEOOX1/IH1 /Il HAOYTTS MpaB Ha COPT, Ta
32 BUKIIOUYCHHSAM  OKPEMHMX  BWIAJKIB,  BCTAaHOBJICEHUX  HAIllOHAJIbHUM
3aKOHOJIABCTBOM. 3 JIHSI, HACTYITHOTO 3a JIHEM MPUITMHEHHS Y1 CKaCyBaHHS BOEHHOTO
CTaHy, mepeoir HUX CTPOKIB MPOJOBKYETHCS 3 ypaxyBaHHSIM 4acy, 1[0 MHUHYB JI0 iX
3YIUHEHHS.

VY Bumajgkax KoJIM MOYAaTOK Mepediry CTPOKY MPOJOBXKEHHS Jii CBIIOITBAa Ha
TOPTOBEJIbHY MapKy, CTPOKY MPOJIOBXKEHHS YM MIATPUMAHHS YWHHOCTI MailHOBHUX
IpaB IHTEJIEKTYaJIbHOI BJIACHOCTI Ha 00 €KT 1HTEJIEKTYaJIbHOT BIACHOCTI MpUMNaJae Ha
JIEHb BBEJICHHS B YKpaiHi BOEHHOTO CTaHy YM Ha 1HIINY JaTy MiJ 4ac i BOEHHOTO
CTaHy, BIJIMOBIJIHA Jisl MIOJ0 MPOJOBXKEHHS CTPOKY J1i CBIIOITBA HA TOPTOBEJIbHY
MapKy, MPOJIOBXKEHHS YH MiJATPUMAHHS YMHHOCTI MAaWHOBHUX IpaB 1HTEICKTyaJIbHOI
BJIACHOCTI Ha O0’€KT 1HTEIEKTyaJIbHOiI BJIACHOCTI BBA)KAE€THCA BUMHEHOIO 0OCO0OO0IO
BUYACHO, SIKIIO BOHA BYMHEHa He mi3HImeEe 90 maHIB 3 JHSA, HACTYITHOTO 3a JIHEM
NPUMMHEHHS Y4 CKaCyBaHHS BOEHHOTO CTaHY.

A OT MaliHOBI TIpaBa IHTENEKTYaIbHOI BIACHOCTI, CTPOK YMHHOCTI SKUX CIUIUBAE
Ha JICHb BBCJCHHSA B YKpaiHI BOEHHOTO CTaHy a0o IIij Yac Jaii BOEHHOTO CTaHy,
3QJIMIIAIOTHCS. YUHHUMU JIO JHSI, HACTYITHOTO 3a JHEM MPUIWHEHHS YU CKaCyBaHHS
BOEHHOTO CTaHy. 3 JHS, HACTYITHOTO 3a JTHEM MPUITMHEHHS YU CKacyBaHHS BOEHHOTO
CTaHy, YMHHICTb MaWHOBHX TIpaB IHTEJNEKTyaJlbHOI BJIACHOCTI MOXe OyTu
MPOJOBKEHA Yy BCTAaHOBJIEHOMY MOPSJIKY 3 ypaxyBaHHsAM ocoOnuBoctedt 3V «llpo
3aXUCT 1HTEpeciB 0oci0 y cdepi 1HTENEKTyalbHOI BJIACHOCTI MijJ Yac Jii BOEHHOTO
CTaHy, BBEJCHOTO Yy 3B’sI3Ky 13 30poiHOoI0 arpecieto Pociiicekoi ®Deneparii mpotu
Ykpainuy».

3a3HadeHi BUIIE MpaBuUjia 3yMUHEHHS MEpeOiry CTPOKIB HE TATHYTH 3a COOO0IO
3YNMUHEHHS /i1 TAaTEHTIB, CBIJAOLTB, SKAMH 3aCBIIUYEThCSI BUHUKHEHHS TMIpaB
IHTEJIEKTyaJIbHOI BJIACHOCTI BIATOBIAHO J0 3aKOHOJABCTBA, a TaKOX BIAMOBIIHHUX
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npaB IHTEJIEKTyaJlbHOI BiacHOCTI. Ilim 4Yac 1ii BOEHHOTO CTaHy BCTAHOBJICHI
3aKOHOJABCTBOM TMpaBa IHTEJEKTyalbHOI BJIACHOCTI MPOJOBXKYIOTH [ifTH 1
peaizyrThes Cy0’eKTaMu IIpaBa IHTEJICKTYaJIbHOT BJJACHOCTI y TOBHOMY O0CS3I.

OTxe, TpaBO I1HTENEKTYaJbHOI BIJIACHOCTI Ma€ 3aJMIIATUCS HEMOPYIIHUM.
OOMexeHHsT 3a3HAYEHOr0 TpaBa MOXIJIMBI JIMILIE B paMKaxX J03BOJICHOTO 3aKOHOM.
[HTEeNIeKTyabHa TBOpPYA BJIACHICTh 3aXUINAETHCS IUBUIBHUM, aJIMiHICTPATHBHUM Ta
KPpUMIiHAIBHAM 3aKOHOJABCTBOM, TOMY Yy pa3i ii TOpyIIeHHS, Take TIpaBo
TIOHOBJIIOETHCS Yepe3 CY/I.

Takum umHoM, 3akoH VYkpainu «IIpo 3axuct iHTepeciB ocid0 y cdepi
IHTEJIEKTyaJIbHOT BJIACHOCTI y TMEpioJi BOEHHOTO CTaHy» Iependadae 3yMUHECHHS
nepediry CTPOKIB, TMOB’S3aHMX 3 OXOPOHOKO NpaB I1HTEIEKTYyaJbHOI BJIACHOCTI, a
TAaKOX CTPOKIB WIOJIO MpOIeayp HaOYyTTd IUX IMpaB, BU3HAYEHUX CIEHIATbHUMU
3aKOHaMHU YKpaiHu y cdepl IHTENeKTyalbHOI BJIACHOCTI Ta MiA3aKOHHUMH aKTaMHu.
[Ile mana MOXIMBICTH YHNOBHOBaXEHUM 0C00aM TOJAaTH JIOKYMEHTHU (3asiBH,
BIJIMOBII, 3amepedyeHHs, TOIO), IOJaHHS SKHX BHUMAara€TbCs CIeIiaIbHUMU
3aKoHaMHU YKpaiHu y cdepl 1HTENEeKTyallbHOI BJIACHOCTI 1 IHIMUMHU MiA3aKOHHUMU
akTamu npoTsroM 90 nHIB, Bi JHS CKaCyBaHHS BOEHHOTO CTaHy, 0€3 cIuiatu 300py
3a MPOJIOBKEHHS, MOJI0OBKEHHSI UM TTOHOBJICHHS BIAMOBIIHUX CTPOKIB.
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ITPABOBI 3ACAIM JEP)KABHOI PEECTPAIII ®I13MYHOI OCOBH-
NIANPUEMIIST: HATTIOHAJIBHUAM TA 3APYBIXKHUI JOCBIJ

Bianosinno mo 4. 1 cr. 55 T'ocmomapchbkoro kojekcy YkpaiHu, cyO’ekTamu
rOCIOapPIOBaHHS BU3HAIOTHCS YUaCHUKHU T'OCIOIAPCHKUX BITHOCHH, SIK1 3/I1MCHIOIOTH
roCIoAapChKy IsUIbHICTh, PEali3yl04d TOCHOJIaPChKY KOMIIETEHIII0 (CYKYIHICTb
roCIoJapChbKUX TMpaB Ta OOOB’S3KIB), MAalOTh BIJIOKpEMJIEHE MalHO 1 HECYTh
BIJIMOBIAQIBHICTD 32 CBOIMH 3000B’sI3aHHSIMH B MEXKax IIbOT0 MaifHa, KpiM BHUIIA/KIB,
nepeadaYeHuX 3aKOHOIaBCTBOM [1].

Bapro Haromocutn Ha TOMy, 10 AediHIIS «CYy0 €KT TOCHOJAPCHKUX
IIPABOBIJTHOCHHY € BY>KYOIO BiJl MOHATTSA «y4aCHUK IOCIOJIAPCHKUX MPABOBITHOCUHY.
Haykoeup B.C. Minam 3a3Havae mnp Te, 10 XapakTep CIIBBIIHOIICHHS KAaTETropii
«Cy0’€KT TOCTOJIAPCHKOTO TpaBa» W «y4aCHUK TOCHOJAPCHKUX BITHOCHH» MOXKHA
BU3HAYUTH TAaKUM YWHOM: KOXXKEH YYaCHUK OYJIb-KOTO PI3HOBUIY TOCIOAAPCHKUX
IPaBOBIJHOCHH € Cy0’€KTOM TOCHOJAapChKOrO IpaBa, OAHAK HE KOXKEH CyO’ €KT
rOCIOJapChKOTO TMpaBa MOXKe OyTH YYaCHUKOM YCIX 0€3 BHUHATKY TOCIOJApCHhKUX
MpaBOBIAHOCHH [2].

OcCHOBHUMH 03HAaKaMH Cy0’€KTIB TOCTIOJIAPCHKHUX BIIHOCHH BUCTYMAIOTh:

1) HAOYyTTA cTaTycy Cy0’€KTa TrocrmoJapChbKUX MPaBOBIIHOCHH Yy TMOPSIKY,
BCTAHOBJICHOMY 3aKOHOM;

2) 3MIMCHEHHS TOCIIOIAPCHKOI ISITbHOCTI;

3) cy0’eKT TrocmogaproBaHHS Ma€ TOCIOAAPCHKY MPaBOCyO’ €KTHICTH (TOOTO,
Cy0’€KT 3MaTHUI MaTH TOCIOJAPCHKI MpaBa, a TAKOXK HECTH IOPUAMYHI O0OB’S3KH 1
BIJIMMOBIAQIBHICTh, SIKa HAcTae B pa3l HEHAJIC)KHOTO BUKOHAHHS CBOIX IIpaB Ta
000B’sI3KiB).

Posrnsnemo, Ha mpukiadl  3apyObKHOro JocBiay JediHimiro cy0’ekrta
TOCTIOZIAPIOBAHHS — T IIPUEMIISL.
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HatinomynsipHiie BW3HAYCHHS TOHSTTS «IIANMPUEMEIB» — 1€ Ta ocoba, sKka
OpraHi3oBY€, Kepye, a TaKOXK JIONycKae BCi pu3uKU Oi3Hecy. Ha nmymMKy BYeHHX — 11€
JIOIMHA, SIKa BMLJIO TIOEIHIOE ONTHMI3M 1 He 3a0yBa€ mpo cBoi 000B’s13kH [4].

[H111 3apyO1kKHI HAYKOBII BIJICTOIOIOTH JTYMKY, 3TIJIHO 3 SIKOIO JTOCIIHKCHHS
HIApUEMIIS ¢lliJi (JOKYCYBaTH Ha TOMY, SIKY poOOTYy MiAIpHEMEIb BUKOHYE, a HE Ha
iioro ocobucrocrti [5].

TpamnstoTbCss BUNAAKA, KOJM B 3apyODKHIM JIiTepaTypl HeMa IOHSATTS
(MIIMPUEMIIST», a 3a3HA4YaloTh TIJbKA YYaCHHKIB, sSKi HE MOXYTh BBaKaTHCh
«KJACUYHUMM» mignpuemisaMu. Y @paniii ciyxboBa ocoba, ska MOB’s3aHa 13
poOOTOAABIIEM KOHTPAKTOM, HE MOYKE BBAKATHCH ITiIIIPUEMIIEM.

[IpaBOBY OCHOBY HisIILHOCTI CyO’€KTIB TOCIIOAPIOBAHHS Y 3apyO1’KHUX KpaiHax
CKJIQJIaI0Th JHKepelia TOProBoro (rocrnogapchbkoro) mpasa.

PosrasineMo BIAMIHHOCTI JiepKaBHOI peecTpailii cy0’€KTiB rOCHOIapIOBaHHS B
YKpaiHCbKOMY 3aKOHOJABCTBI, a TaKOX BIJIMOBIIHO JO 3aKOHOJABCTBA IHIIUX
JIEpKaB.

Bignosigno mo 4.1 c¢r.58 I'K VYkpainu, cy0’ekT rocrmojaproBaHHS ITiJJISATAE
JIep>KaBHIM peecTpallii Sk puInyHa ocoda uu (pizuyHa ocoda-miAnpUeMelb.

Jlep>kaBHa peecTpallisi HaJa€ BU3HAHWUNA 1 MIJATBEPHKCHUN JEPKABOIO CTATYyC
BIJIMIOBITHOMY CYO’€KTy. 3apeecTpoBaHUM B MOPSAKY, IO MependadeHuii 3aKkoHOM
VYkpainu «IIpo nepkaBHy peecTpaliiro PpUIUIYHUX 0C10, GI3UIHUX 0CIO MiAIPUEMIIIB
Ta TPOMAJICEKUX (popmMyBaHb» [6], cy0’ekT — HaOyBae mpaB Ta 000B’A3KiB BiJIOBITHO
70 cBO€T opuauyHoi mpupoau . Hampukian, y @paniii Takok mOoTpiOHO BHECTU
BIJIOMOCTI JI0 TOPrOBOTO pEECTPy, MO0 PO3MOYATH TEBHY MiANPUEMHUIIBKY
ISUTBHICTD.

[Ipore, icHYIOTH KpaiHu, /i€ Taka peecTpallis He € 000B’SI3KOBOIO YMOBOIO. Tak,
Hanpukiaa, y HiMedunHi € Takuil BUI SIK «ignpuements 3a 0axanasmy» [3]. Tooro,
1€ TaKi MAMPHUEMII, SIKi HE BEAyTh MAaCIITAOHUA TIPOMHUCEN, 1 TOMY, TaM BBaXKa€ThCs,
IO CTaTyCy «IIAMPUEMII» HE TOTPiOHO. Takok, 10 TaKOro BUJY HajeXaTh 0COOM,
K1 BeyTh JISUIbHICTh Y CUTLCHKOTOCTIONAPCHKIN Ta JIICHIN cdepax.

BigmiTHMO TeBHI BiAMIHHOCTI IIOAO PETyJIOBaHHS MISTILHOCTI CYO’€KTIB B
VYkpaiHi Ta B 1HIIUX JepxaBax. Y 3apyODKHUX KpaiHax JepiKaBHA PEECTpallisi HE €
000B’s13K0BOI0. METOI0 Jiep:kaBHOI peecTpallii € 00K Ta KOHTPOJIb BIIOMOCTEH PO
Cy0’€KTIB MIANPUEMHUIIBKOI [IiSIIBHOCTI, TOMY, Ha Hally JIyMKY, JepXKaBHa
peecTpairisi € 000B’I3K0Ba MPHU TOCMIOAAPCHKIN AISTHHOCTI (Pi3UYHOT 0COOH.

Jlep>xaBHa peecTparlisi BUCTYIIA€ BOKJIUBUAM €TAarlOM CTBOPEHHS IS BCIX (opM
MIITPUEMHHUITBKOT JISUTBHOCTI. 3aBISIKA ITbOMY 3aCBIAUYEThCS (AaKT CTBOPEHHS Ta
MPUNTUHEHHST IOPUINYHOT 0COOM, a TakoXX (pakT HAOyTTs abo MO30aBJICHHS CTATyCy
MIATPUEMITS (HI3UIHOT OCOOU.
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PEAJVII3AIIIA ITPABA HA ITPAIIIO B YMOBAX BOEHHOI'O CTAHY

[lutaHHa mpaneBlalITYBaHHs, TapaHTYBaHHS, 3a0e3leuUeHHs Ta 30€pEeKECHHS
TPYJIOBUX TIpaB 3aBXKAU OyIu MpoOJIeMOI0 B Cy4aCHOMY CYCIHUJIBCTBI. Y JaHUW 4ac
BPETYJIIOBAHHS MUTaHb MO0 peaii3allii nmpaBa Ha MpaIfio € J0CUTh 3arOCTPEHUM Ha
TJI1 3aMpPOBA/KCHHS BOEHHOT'O CTaHY B YKpaiHi.

[IpoTe, TpynoBe mpaBo Mae 30epiraTd CBOE OCHOBHE COIliajbHE MPU3HAYCHHS —
3a0e3nedyBaT TPYAOBI TpaBa 1 CBOOOAW JIFOJWHU, MPOTOJIOMICHI MIXKHAPOIHO-
npaBoBUMH akTaMu, KoHcTuTtyiiiero Ykpainu i 3akoHamu Ykpainu [1].

[IpaBo Ha mpartto B Ykpaini 3akpimiene B ctatTi 43 Koncruryiii Ykpaiau, came
TaM 3a3Ha4YeHO, [0 KO’KEH Ma€ MPaBo Ha MPaIlio, TAaKOXkK KOKEH Ma€ MpaBo 3apo0aTu
Ha KUTTS Tpariero, Ky BiH BUIbHO oOupae. Koxken Mae mpaBo Ha HayiexkH1, Oe3MeyHi 1
3I0POB1 YMOBH TIpalli, Ha 3apo0iTHY IJIaTy, HE HIDKYY BiJ BU3HAYEHOT 3aKOHOM [2].

Croronmni B YkpaiHi uepe3 BiiichkoBY arpecito Pociiicekoi ®epepairii npoTu
VYkpainu Ykazom [lpesunenra Ykpaiau Big 24.02.2022 No 64/2022 «IIpo BBeneHHs
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BOEHHOTO CTaHy B YKpaiHi» 3alpoBaJKEHO BOEHHUH cTaH. Lle cTamo mpuunHOO 10
BCTAHOBIICHHSI OOMEXKEHb OKpEMHUX KOHCTHTYI[IHHMX TpaB HAIIUX TPOMAJSH,
30KpeMa THUX, IO CTOCYIOThCSI pealtizallii mpaBa Ha Mpaifio, a caMe: MpaBo Ha CTPaKK,
MPaBo MPAIIOIYHUX Ha BIAMOYMHOK Ta MPABO HA MPaIlio.

OxpiMm 0OMeKEeHHS TPYAOBHUX MPaB, TAKOX Ha 3aKOHOAABYOMY PIBHI y Mepio aii
BoeHHOTO cTany, 3Y «lIpo opranizamito TpyJOBUX BIJHOCHMH B YMOBAaX BOEHHOIO
cTaHy» OyJ0 perjiaMeHTOBaHO CBOEPIJHICTh TPYJAOBUX BIIHOCHH TPAIliBHHUKIB
yCTaHOB, OpraHizaimiii Ta yciX HIJOPUEMCTB B YKpaiHl pi3HUX (OpM BIACHOCTI,
PI3HOTO POJY JISIIBHOCTEH BKIIFOYAIOUW OC10, SIK1 31IMCHIOIOTh TPYAOBY JISUTHHICTD 3a
TPYJIOBUM JOTOBOPOM 3 (DI3UMYHUMH OCOOAMH.

CaMe ToMy TIpH YKJIaJCHHI TPYJOBOTO JOTOBOPY B MEPioj Jii BOEHHOTO CTaHY
yMOBa MpO BUIPOOYBaHHS IMpaIliBHUKA IiJ] 4Yac MPUUHATTA Ha POOOTYy MOXKe
BCTAHOBJIIOBATHCS JJisi OYyJlb-KOi KaTeropii MpaiiBHUKIB. 3 METOI0 OMNEepaTUBHOIO
3aJly4eHHsI 0 BUKOHAHHS pOOOTH HOBUX MPAIIBHUKIB, @ TAKOXK YCYHEHHSI KaJpOBOIO
nedimuTy Ta Opaky poOodYoi CHIIM, Y TOMY YMCII BHACHIIOK (PaKTHYHOI BiJACYTHOCTI
NPAIiBHUKIB, Kl €BaKyIOBAJIWCA B 1HIINY MICIEBICTh, MepeOyBalOTh Yy BIAMYCTIIL,
IpOCTOI, TUMYACOBO BTPATHIIM TMpalE3aTHICTh a00 MICHE3HAXOKEHHS SKHX
TUMYacoOBO HEBIJJOME, POOOTOAABEIb MOXKE YKJIaJaTH 3 HOBHUMHU MpalliBHUKAMU
CTPOKOBI TPYJIOB1 JJOTOBOPH Yy Tepio Jiii BOEHHOTO CTaHy a00 Ha Iepioj] 3aMiIICHHS
TUMYaCOBO B1JICYTHBOTO TIpaIliBHUKa [3].

Cam cTpoK Aii CTPOKOBOTO TPYIOBOTO JIOTOBOPY, BCTAHOBJIEHUH 3a
MOTO/KEHHSIM CTOpIH, MOXKE€ OyTH BH3HAUYCHWN: 4YacOM HACTaHHS IIEBHOI MO/Iii;
KOHKPETHHUM CTPOKOM; BUKOHAHHSM IEBHOTO 00CSATY POOIT.

CphOroJiHi BaXJIMBUM € T€, 110 y TIEP10J1 J1ii BOEHHOTO CTaHy CTOPOHU 3a 3T0JI0I0
BU3HAYAIOTh ()OPMY YKIIQJICHHS CTPOKOBOI'O TPYI0BOTO J0TOBOPY [4].

Baprto Takox 3ayBaxkutu, mo Hopmamu 4. 3 cr. 32 K3nll nependaueno, mo y
3B’sI3KY 13 3MIHAMH B OpraHi3aiiii BUpOOHUIITBA 1 Mpalll JOMYCKAEThCS 3MiHA 1ICTOTHUX
YMOB TIpalli Ipyu MpoAOBKEHHI POOOTH 3a TI€0 K CHEHIAIBHICTIO, KBaTI(DIKAIIE M
nocanoro. [Ipo 3MiHYy ICTOTHHX yMOB TIpaii — CUCTEM Ta PO3MIpIB OIJIATH Tparli,
BT, PEXKUMY POOOTH, BCTAHOBJICHHS a00 CKAacyBaHHS HEMOBHOTO poOOYOTO Hacy,
cyMilieHHs podeciii, 3MiHY po3ps/IiB 1 HATMEHYBaHHS MOCa/ Ta IHIIUX — MPAIiBHUK
MOBMHEH OyTH TOBIJOMJICHHM HE Mi3HIIIE HDK 3a JBa MICAIl Ta IHIMUX 3aKOHIB
VYkpainu MO0 TOBIJOMIIGHHS NpAIiBHUKA TPO 3MIHY ICTOTHHX yMOB TIpalli He
3aCTOCOBYIOTHCH [5].

Takox, BBEICHHS BOEHHOTO CTaHy CIOHYKaJIO 3aKOHOMABIIIB HAJATH TIPABO
poOOTONNABII0 TIEPEBOIUTH TpaIiBHUKA Ha IHITY poOOTy, 0€3 3roaum camoro
MpaliBHUKA y BUMAIKY, KOJHM II€ HE 3a3HAYEHO B TPYJAOBOMY JOTOBOPI SIKIIO €
3arpo3a HWOTO XHUTTIO YU 37I0pOB’10. ['0JIOBHMM B 3a3HAYEHOMY BHMAJAKYy € T€, IO
3MiHa POOOTH Mae He OyTH MPOTUIIOKA3aHa 3a CTAHOM 370POB’S ISl TIEPEBECHOTO
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IpalliBHAKA Ta OIUiaTa Mpalli Ma€ 3iHCHIOBATHCS 3 PO3PaxyHKY 32 BUKOHAHY poOOTY
HE HWXYE CepelHbOi 3apoO0ITHOI IUIaTH BIAMOBIIHO JO TOMEPEAHBOI POOOTH
npaiiBHUKa. 3ayBaKMMO, IO 1€ TOJIOKEHHS aX HIIK HE CTOCYEThCA THUX
IpaIiBHUKIB, KOTP1 IpaItoBajy Ha TEPUTOPIi BeJeHHS 00HOBUX JiH.

Came 3 mifcTaB O€3MeYHO1 Mparli, 30epeXeHHs KUTTS Ta 37J0POB’ s IPALIOIOYH B
30H1 BEJICHHS OOMOBHUX i, MpaliBHUK MOXE 3 BJACHOI IHIIIATHMBU PO3ipBaTH
TPYJIOBHI JIOTOBIP, @ CTPOK PO3ipBaHHS BKAa3aTH B caMiii 3asBi 1 B TAKOMY BHUMAKY,
MCbMOBE 1H(POPMyYBaTH pOOOTOIABII 3a JIBa THKHI PO 3BUIBHEHHS HE IMOTPIOHO.

[Ilomo po3ipBaHHS TPYOBOIO JOTOBOPY 3 1HIIIATHBH BXKE caMoro poOOTOAaBIIs,
TO Ha II€ MalTh OyTH MiJICTaBU TependadeHi TPYJOBUM 3aKOHOJABCTBOM IIOJIO
NPUTTMHEHHS TPYAOBUX BITHOCHH.

OkpiM IILOTO, CYTTEBUMHU 3MIHAMHU BIJ3HAYAIOTHCS MIJCTABU 110 CTOCYIOTHCSA
HaJaHHS BiAMYCcTOK. Tak, Ha mepiof Jii BOEHHOTO CTaHy MIOpiYHA OCHOBHA
oIuUTauyBaHa BIJIIMYCTKAa HAJIA€ThCS IpalliBHUKAM TPUBAIICTIO 24 KaJleHIapHi JHI. 3a
TaKUX yMOB, MO3UTHBHUM 3aJIMIIAETHCS T€, M0 € MOXJIMBICTH, 32 HEOOXITHOCTI,
MPAIiBHUKOM B3SITH BIJITYCTKY 0€3 30€peKeHHs 3apoOiTHOI IiaTH, 6€3 0OMexeHHs
CTPOKY, BCTaHOBJIEHOTO 4. 1 cT. 26 3akony Ykpainu «lIpo BiamycTku», 3a SIKHUM,
IPOTATOM TIEPioay Jii BOEHHOTO CTaHy poOOTOAAaBEIlb Ha IMPOXaHHS MpalliBHUKA
MO>K€ HaJlaBaTu WOMY 3a3HaUYEHUN BU]I BIJIITYCTKHU.

OCKUIbKY OJTHUM 3 OCHOBHUX 3aKOHOJIAaBYMX AKTIB, KWW PErIaMEHTYE HaJlaHHS
BIJITYCTKU, € 3akoH Ykpainu «[Ipo BiImycTKW», TO Taka BIJIIIYCTKAa HAJA€THCS 3
ypaxyBaHHSM TaKUX HOPM:

— 3a 1HIIIaTUBOIO TpaliBHUKAa B 000B’SI3KOBOMY MOPSAAKY (cTarTs 25 3akoHy
VYkpaiau «I1po BiAmycTKH»);

— 3a 3101010 cTOpiH (cTaTTs 26 3akony «IIpo BiamycTku») [6].

Bonnodac, mMokHa CKOPUCTATHUCS 1 IHIIMMH BUAAMH BIAMYCTOK, Tepen0adyeHux
cratreto 4 3Y «IIpo BiamycTKu», 30KpeMa: IIOPiuHI BIAMYCTKH (JI0JATKOBI);
JOJIATKOB1 BIAMYCTKM Y 3B 43Ky 3 HaBYaHHSM; TBOpYa BIJIYCTKA; COIlaJIbHI
BIIMMYCTKH; 1HII BHUAW BIANYCTOK, MependadeHi 3aKOHOJIABCTBOM, KOJCKTHBHUM
JIOTOBOPOM, YTOJI0I0 Ta TPYJAOBUM J0roBopoM. JKomaHMX OOMEXeHb IMIOoA0 iX
TPUBAJIOCTI 3aKOHOM HE BCTAHOBJICHO.

Otxe, peamizaiis mpaBa Ha TPAIO MPAIIBHUKIB yCiX MANPUEMCTB, YCTAHOB,
opraHizamiii B YKpaiHi He3aJIeKHO Big (OPMH BIACHOCTI, BHUIY MiSUTBHOCTI 1
rajiy3eBoi HaJEKHOCTI, a TaKOX OCi0, SKi MPAIlOI0OTh 3a TPYJAOBHM JOTOBOPOM 3
¢b13uaHrME 0co0aMm, y mepioj il BOEHHOTO CTaHy, BBEJICHOTO BIJMOBIIHO /10 3aKOHIB
B YMOBaX BOEHHOTO CTaHy, MalOTh CBOi OCOOJIMBOCTI IIOJI0 BPETYJIIOBAHHS TPYIOBUX
BiIHOCWHU. Peaizailisi mpaBa Ha MpaIfo JENI0 BIAPIZHAETHCS BiJl 3BUMAMHOTO, aJlkKe
MiJ] 9ac 3MIHU ICTOTHUX YMOB TIpAIli, 110 MOK€ OyTH CIPUIMHEHO BIITHOIO CYMIIIICHHS
npodeciit, 3MiHa po3psAiB Ta iH. CamMe TOMy KIIOYOBUM 3aBJIaHHIM HAIIOI JIEP>KaBH €
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yJIOCKOHAJICHHS MEXaHi3My TapaHTYBaHHS TPYJOBHX IpaB 3a OyJb SKHX YMOB, SIK
IpaIiBHUKIB TakK 1 poOOTO/IaBIlIB BIAMOBITHO 10 €BPOINEHCHKUX CTAHIAPTIB.
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(JIvsiscoKUll Oeporcasnuil YHieepcumem eHYMpPIUHIX CNpag)

IMPABOBA ITPUPOJIA JOI'OBOPY KOHTPAKTAIIII
CLIbCBKOI'OCHOJAPCBKOI MPOJYKIIIT

CyyacHi 1OTOBIpHI BIIHOCHHU KOHTpaKTallli CUTbCHKOTOCTIOIAPCHKOI MPOIYKIIii
perymorThes Hopmamu [{uBiibHOTO KO/IeKCY YKpainu Ta ['ocnogapchKkoro Koaekcy
VYkpainu. Bkazanuii 10roBip € BHOKPEMJIEHUM BHJIOM JOTOBOPIB JJI PO3MIILECHHS
JIEP’)KaBHOTO  3aMOBJICHHSI  CLILCHKOTOCIIOAAPCHKOT MPOAYKINT Ta  3A1ACHEHHS
3aKymiBeab Takol MPOAYKINi. MeTow yKIageHHS JOTrOBOPIB KOHTpAaKTaIlll €
3a0€3MeUeHHs IePKABHUX Ta CYCHUIBHUX MOTPEO CUIBCHKOTOCTIONAPCHKOI MPOTYKIIIi.

VY HayKoBi#l JiTepaTypi 3a3HAYAETHCS, MO CUIBCHKOTOCIIOAAPCHKA MPOIYKIIIS —
IIe HOPMATMBHO BHU3HAYECHHM MEpesiK MPOAYKIii CUIbCHKOTO, pUOHOTO Ta JICOBOTO
roCIoapcTBa, a TAKOXK MPOYKTIB 1i MepBUHHOI nepepodku [1, ¢. 63].

Cnymno 3ayBaxkye X.A. Naiigapku, mpo Te, 1110 KOHTPAKTaHTOM MOXKYTh OyTH
AK JIepaBa B 0CO01 YIIOBHOBKEHUX OPTaHIB — PO3IMOPSIHUKIB JACP>KaBHUX KOIITIB,
TaK 1 MPHUBATHI OCOOH, IO Oa)kal0oTh CKOPHCTATUCS TIEpeBaraMyd came JIOTOBOPY
KOHTpaKTaIlii, a HE CTaHJAPTHUMHU JOTOBOpaMu KYIIBII-IPOIAXKY
CLIBCBKOTOCTIOAAPCHKOT MpoAyKILii [2, ¢. 63].

[IpeameToM mpaBOBOTO PETYJIIOBAHHS € CYCIUIbHI BiJIHOCHUHU, 1[0 BUHHUKAIOThH
MK  cy0’ekTamMu:  BUPOOHHMKOM  CLIBCHKOTOCIOAAPCHKOT  TPOMYKIN  Ta
3aroTiBEIbHUKOM  (KOHTPAKTaHTOM). 3TiIHO 13 [HUBUIBHUM  3aKOHOJIaBCTBOM
BUPOOHUK  3000B’S3aHMM  BUPOOUTH  CLIBCBKOTOCIOAAPCHKY  IMPOMYKIIIIO
0o0OyMOBJICHOTO BHUJly, KarTeropii, COpTy, HalilMEHyBaHHS TOLIO Ta TMepedaTH ii
3aroTiBETbHUKY (KOHTPAKTaHTY). 3aroTiBEJIbHUK 3000B’SI3aHUM TPUUHATH TaKy
MPOJIYKIIII0 Ta OIJIATUTH ii. BiAMOBIMHO M0 BUMOT TOCHOJIAPCHKOTO 3aKOHOJABCTBA
KOHTPAKTAHT 3000B’SI3y€ThCS TAKOXK CIPUITH BUPOOHUKY Y BUPOOHUIITBI 3a3HAYCHOT
MPOYKIlii, HATOMICTh BHUPOOHUK 3000B’S3aHUN TepeAaTH BHPOOJICHY HHUM
MPOAYKIIII0 KOHTPAKTAHTY.

O06’ekTOM JOTOBOPY KOHTPAKTAIlll € CUIbCHKOTOCIOAAPChKA MPOMYKIIiS, SKY
BUPOOHUK Ma€ Tepenatd KOHTpakTaHTy. [Ipu 1iomy 000B’SI3KOBOIO YMOBOIO, IO
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BU3HAYAETHCS SIK IUBUTBHUM, TaK 1 TOCIOJJAPCHKUM 3aKOHO/IABCTBOM, € O€3M0CEPEIHE
BUPOOHHUIITBO CUIBCHKOTOCIONAPCHKOI MPOAYKIT CTOPOHOIO JoroBopy. Jluiie
CLITIBCBKOTOCIIOIapChKa TPOAYKIlisA, BHUpOOJIeHa (BUPOIIEHA) CaMHM BHPOOHHKOM,
MOXX€ peajli30ByBaTHCh 3a JOTOBOPOM KOHTpAaKTallii, a peaizaiis 3aKyIUIeHOi
BUPOOHHKOM ClIIbCHKOT'OCITONaPChKOT MPOAYKIIIT He JomyckaeTbes [3, . 88].

BianoBinHO 10 YMHHOTO 3aKOHOJIAaBCTBA YKpaiHU CTPOKOM JOTOBOPY € dac,
YIOPOJOBX SIKOTO CTOPOHHM MOXYTh 3AIMCHUTH CBOI IIpaBa Ta BUKOHATHU CBOIi
000B’SI3KH 32 JOTOBOPOM.

[Topsim 31 cTpOoKOM,  ICTOTHOK  YMOBOIO  JIOTOBOPY  KOHTpaKTallii
CITBCBKOTOCIIONIAPCHKO  MPOAYKINT € Micie 11 37aBa”HHA-TIpuiiMaHHs. Tak,
CUIBCBKOTOCTIOZIapChKa  MPOJYKIIsl MOXE MNpPUAMATUCh 3a TaKUX YMOB: —
KOHTPAKTaHTOM Oe3MocepeHh0 B TOCIOJAPCTBI BUPOOHUKA SAK 32 MiCHEM
BUpOOJIEHHsI 4u 30epiraHHs CLILCHKOIOCTIOAAPChKOT MPOAYyKIi abo K MpocTo 3a
MiclieM TMepeOyBaHHS BUPOOHMKA; — KOHTPAKTAHTOM Ha BJIACHUX MpUHMaIbHUX
YHKTaX; — TPETIMU 0co0amMu — OJiep>KyBayaMu, Ha SIKUX BKa)K€ KOHTPAKTaHT, Ha X
NyHKTaxX npuiiManHsi|3, c. 89].

Kpim Toro, me omHa i1CTOTHa YyMOBa JIOTOBOPY KOHTpakTaiii € IliHa
ClIbChKOTOCTIONApChkol mpoaykiii. [ling dac ykiameHHS TOTOBOPIB KOHTpaKTallii
CUIBCHKOTOCTIONAPCHKOT MPOAYKINi, SIK MPaBUIO, BUKOPUCTOBYIOTHCS OPIEHTOBHI
CTapTOB1 3aKyIiBEJbHI I[iHU. Taki IIHU 1HJAEKCYIOTHCS Yy 3B’A3KY 3 1HOIALIHHUMU
npoliecaMd  BIATOBIAHO 7O  BCTAHOBJICGHOTO  MOPSIAKY, 10  OOOB’S3KOBO
00YMOBIIIOETHCS JOTOBOPOM KOHTpPAKTAIlli CLTbCHKOTOCTIOIaPCHKOT MTPOTYKIIii.

3araibHI ~ TpaBWJIa  BIANOBINAJIBHOCTI 32 JOTOBOPOM  KOHTpaKTaIlli
3aKpIIUTIOIOTBCST B ['ocromapchkoMy KoJekci YKpaiHu. 3a HEBUKOHAHHS YH
HEHaJIe)KHE BUKOHAHHS CTOPOHAMH CBOiX JOTOBIPHUX 3000B’si3aHb HACTA€ MailHOBA
BIJIMOBIAQIBHICTG Yy BUIJIAAI HEYCTOWKHM Ta BIJIIKOJYBaHHS 30MTKIB, SKa TaKOX
MOBMHHA OOYMOBIIIOBAaTUCh Y JIOTOBOPl KOHTPAKTAIlll CUIbCHKOTOCIOIAPCHKOT
npoaykiii. Tak, y pa3i HeBUKOHAHHS YMOB JIOTOBOPY IIIOJI0 ACOPTUMEHTY, KUTBKOCTI,
SKOCT1 CIITbCHKOTOCTIOIAPCHKOT MPOAYKIIii, CTPOKIB 3/JaBaHHS BUPOOHUKH CILIAYYIOTh
KOHTpPAKTaHTaM HEYCTOWKY, pO3MIp SIKOi BCTAHOBIIOETHCS B  JOTOBOpPl Y
BIJICOTKOBOMY BIJHOIICHHI JO BapTOCTI HEAOMOCTABJICHOI MPOIYKINI 3a I[iHAMH,
0OyMOBJIEHUMH B JIOTOBOpI, 3 ypaxXyBaHHSAM IX 1HZIEKcalii y 3B’SI3Ky 3 1HQUISLI€LO,
KpIM BHUIMAJIKIB HEJIOTIOCTABKY MPOIYKITIl BHACIHIIOK CTUX1HHOTO Tuxa[4].

Bapro Takox 3ayBakuTu, MO OCOOJMBOIO O3HAKOI JOTOBOPY KOHTPAKTAIlii
CLITBCHKOTOCTIONAPCHKOT MPOAYKIIIi € T€, 0 BIH MOXKE PEaTi30ByBaTUCS Ta BBAKATUCS
roCI0/IapChKO-TIPAaBOBUM 3aCO00M pealtizallii Jep:KaBHUX KOIUTIB y BUIMAJIKY, KOJIH
3aMOBHHKOM BHCTYTIA€E JIeprKaBa 1 KOMITH BUAUISIOTHCS 13 IEPKABHOTO OIOKETY.

Benuke 3HaueHHS y MPaBOBOMY pETYJIIOBaHHI Ta 3a0€3MEUeHHI €IHOCTI B
MPaKTHUIll YKJIaJIaHHS JOTOBOPIB KOHTpaKTallii Mae THUIIOBUN NTOTOBIp, SIKUW 10 IIHOTO
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yacy TakoX He po3poOsieHuil. BiH mae BigoOpakaTh HaWOUIbII CYTTEBI 3arajibHi
NUTaHHS, 0€3 SKUX HEMOXJIMBHUM € VKJIAQJCHHS JOTOBOPY, i, OCKUIBKHM BOHHU €
HOPMATUBHHMHU aKTaMH, TO OOOB’S3KOB1 JJI1 YYaCHHMKIB JIOTOBIPHUX BiJHOCHH.
CropoHM HE MAaIOTh MPaBa BHOCUTH B JIOTOBOPU 3MiHHM 1 JIOMTOBHEHHS, SIKi CylepevaTh
TunoBomy moroBopy. THIIOBI JOrOBOpHM KOHTpAKTAaIlii — II¢ HOPMATHUBHI aKTH, IO
PEryJIOI0Th HAHOUIBII BXKIIMBI 3arajibHiI MUTaHHS, 32 JOMOMOIOI0 SIKMX KOMIETEHTHI
OpraHd KepyITh YKIAJaHHIM JOTOBOPIB KOHTpaKTaIii [5].

OTo3k, AJIsI BUKOPUCTAHHS CLIBCHKOTOCIOAAPCHKOI MPOMYKII JIepKaBOO Ta
NPOBECHHS 3aKYIiBENb JEP>KaBHOTO 3aMOBJICHHS PAIliOHATHPHUM € BUKOPHUCTaHHS
3aKpIIJICHOI Y 3aKOHOAABCTBI ()OPMHU JOTOBIPHUX BIJHOCHH Ha IiJCTaBl JIOTOBOPY
KOHTpaKTalii 3a SKAM YiTKO BHOKPEMIIIOETHCS BCS TMpoLEAypa 3aKyIiBii
CLIBCHKOTOCTIOAPCHKOT MPOYKITIi.

Sk BHCHOBOK MO>KHA CKazari, 110 JIOTOBIP KOHTpaKTaIii
CUIBCHKOTOCTIONAPCHKOT MPOJYKII — 1€ CaMOCTIHHUN BHJI JIOTOBOPY, SKOMY
npUTaMaHHl CrHeliajbHl IOPUIUYHI O3HAKU ¥ OKpeMa MpaBOBa perjiaMeHTarlisi, 110
00YMOBJIIOETECS OCOOJMBOCTSIMUA BUPOOHUIITBA, 30€pEkKEHHS, TPAHCIOPTYBAHHS Ta
peantizanii CUIbCBKOTOCHONApChKOi mpoaykiii. B VYkpaiHi 3akoHOJaBCTBO, SKe
PEryjroe JOTOBIpHI BIJHOCHMHHM KOHTpPAaKTallli ClIbCHKOTOCIOAAPChKOT MPOAYKIIii,
noTpedye BIIOCKOHAJCHHS Ha PiBHI CTBOPEHHS OKPEMOI'0 HOPMAaTHBHO-TIPABOBOTO
akTa YKpaiHu, Yy SKOMY TIOpsii 13 TOHATTAM JIOTOBOPY  KOHTpakTallii
CUILCHKOTOCTIOAPCHKOT MPOAYKIIiT Oy/ie 3a3HAYEHO HOPMHU, K1 BUBHAUYATUMYTh HOTO
npeaMeT Ta 00’ €KT, ICTOTHI YMOBH TaKOTO JIOTOBODY.

CnMcoKk BUKOPUCTAHUX JIKepeJI:

1. Ya6anenko M. M. Cinbschkorocnofapcbka TMPOAYKIIS SK  KaTeropis
arpapHoro mnpaBa YKpaiHu. Haykosuu eicnuk Hayionanvnoco yHieepcumemy
biopecypcies i npupoookopucmysannsn Yxpainu. 2014. Bun. 197. 4. 2. C. 58-65.

2. laiimapxu X. A. CilbChKOTOCIOAAPCHKUN TEPEPOOHUN KOOMEPATUB SIK
Cy0’€KT JOTOBOpY KOHTpakTarii. Teopemuuni ma npakmuyni HAYKOGI IHHOBAYII.
2015. Ne 13. C. 64-66.

3. Mapuu X. JloroBip KOHTpakTalii CUIBCBKOTOCIIOAAPCHKOI MPOIYKIIIi.
Llionpuemcmaso cocnodapcmeo i npaso. 2016. Ne3 C. 87-92.

4. T'ocnomapcekuii kKogeke Ykpainu : 3akoH Ykpaiau Bix 16 ciuas 2003 p. Ne
436-1V. URL.: https://zakon.rada.gov.ua/laws/show/436-15#Text. ([lata 3BepHEHHS:
01.11.2022).

5. lllymino O.M. JloroBip KOHTpakTaiii CUTbCHKOTOCIOMAPCHKOI MPOIYKIIT y
KOHTeKCTI exosoriuanx BuMmor. Bicamk XHVYBC. 2012. Ne 2 (57).C,416-424.
URL.:http://dspace.univd.edu.ua/xmlui/bitstream/handle/123456789/6384/Dohovir%?2


https://zakon.rada.gov.ua/laws/show/436-15#Text

156

Okontraktsii%?20silskohospodarskoi%20produktsii%20u%20konteksti%20ekolohichn
ykh%20vymoh_Shumilo%200M_2012.pdf?sequence=1&isAllowed=y

310ma B.,
3100yBay BUIIOT OCBITH [HCTUTYTY mpaBa
(/Ivsiscbruti Oepoicasnutl ynisepcumem eHympiuiHix cnpae)

3AXHCT ITPAB IHBECTOPIB Y COEPI HEPYXOMOCTI

Bbynp-sike mounmHaHHA, 10 B pe3yibTaTi Oylne NPUHOCUTH MPUOYTOK, YU TO
3aCHYBAaHHS BJIACHOTO OI3HECY, PO3LIMPEHHS HASABHOTO IMiJNPUEMCTBA, BIAKPUTTS
HOBUX MOXJIMBOCTEH — JI0JJaTKOBO MOTPeOye HE TUIbKM 3amaiy, OakaHHs, CTpaTerii,
pIIITyYuX JIiif, a # OCHOBHOT'O KaIliTaJIOBKIa/ICHb.

[aBecTuIlli B HepyXoMicTh B YKpaiHi € OCHOBHUM CIIOCOOOM 1HBECTYBAaHHSI
HaBITh B TENEpilIHIX ymMoBax BiHU. [Ipm eKOHOMIYHINA HecTaOlLILHOCTI CKJIaJIHO
3HAUTH OUIBII HATIWHUN 1 MEHIII PU3UKOBUHN CTIOCIO 30epertu cBoi 3a0MIaKeHHs. Sk
Ou HEe TUBHO 1€ 3ByYaJlO, BPAXOBYIOUM TMEPMAHEHTHY 3arpo3y pPakeTHUX OOCTpIIiB,
ajie pUHOK HEPYXOMOCTI PO3BHUBATUMETHCS, OCOOJIMBO SIKIIO HIETHCS PO CEKTOP
KUTJIOBOrO OyIIBHUIITBA.

Ha cporosiHi BCi MU 3Ha€EMO, 110 ISl TOTO, 1100 YOTOCh JIOCSATHYTH, OTPUMATH
OMpisiHe, HEOOX1IHO 1HBecTyBaTU. TOX po30epeMocs, M0 TaKe 1HBECTHUII Ta SK
Jiep>KaBa 3axHIlae 1HBECTOPIB B cpepi HEPYXOMOCTI.

[lepen TuM sik B 1IOCH 1HBECTYBaTH, MOTPIOHO 3BEPHYTH yBary Ha MO>KJIUBI
pU3UKU. MOXKEMO BUAUIMTH JIEKIJIbKA 3 HUX:

- HectabinpHuii mpuOyTOK — I[iHA HAa HEPYXOMICTh, K 1 OyJb-AKa 1HIIA IIiHA,
3aJIKUTh BiJl TOMUTYy Ta mnpomno3uilii. [[iHM MOXyTh 3MIHIOBAaTHChH, 30KpemMa
3HU3UTHUCH, SIK 1 pO3MIP OPEHIHOT IJIATH.

-TlomitTuka OaHKIB — JOCTYMHI IMOTEYHI KPEAWTH IMABUIIYIOTH I[IHHM Ha
HEPYXOMICTh BBEpX. EKOHOMIUHI KPH3U CTalOTh MPUYUHOI OAHKPYTCTB 1 MaiHHS
ITiH.

- Biiina — HEpyXOMICTh MOXE TIOCTPAXKIAATH YEPE3 PaKeTHI 00CTPLIH.

[lepeiineMo 10 3aKOHOAABCTBA HIO PEryJoe BUOpaHy Hamu Temy. OgHUM 3
MepIIMX KPOKIB IIOJ0 BPETYJIOBAHHSA BIHOCHUH y 1HBECTHUIIMHIN cdepl B YkpaiHi
crtano mpuitHATTS BepxoBHoto Pamoro VYkpainm 3akoniB Ykpainum «IIpo 3axwmcr
1HO3eMHHUX 1HBecTUI Ha YKpaini» Big 10 BepecHs 1991 poky Ne 1540a-XI1 Ta «IIpo
1HBECTHUIIIITHY AisbHICTE Bif 18 BepecHs 1991 poky Ne 1560-XIlI.

Merta 3akony Ykpainu «IIpo iHBecTULINHY isSIBHICTBY BU3HAUEHA B IpeaMOyJIi
1 3BY4YHUTh SIK 3a0€3MEUCHHs] PIBHOTO 3aXMCTy IpaB, 1HTEPECiB 1 MaiiHa Cy0’ €KTiB
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1HBECTHUIIMHOI JISJILHOCTI HE3JICKHO BiJ (JOpM BIIACHOCTI, a TaKOXX Ha €(EeKTUBHE
1HBECTYBaHHSI €KOHOMIKM YKpaiHU, PpO3BUTKY MIDKHAPOJHOTO E€KOHOMIYHOIO
CIIBpOOITHUIITBA Ta 1HTErpari [1].

[ToHATTS «IHBECTHUIII(» 3aKOHOJABYO PErJIAMEHTOBAHE Ta BH3HAYEHE SIK «BCl
BUM MaWHOBUX Ta IHTEJIEKTyaJIbHUX I[IHHOCTEH, IO BKJIAAAIOTHCA B 00’ €KTH
MIIMPUEMHUIIBKOI Ta IHIIMX BHAIB JISJIBHOCTI, B PE3yJIbTaTi SKOI CTBOPIOETHCS
npuOyTOK (m0x01) Ta/abdo HOCATAEThCS COLAJIBHMM Ta €KOJOridHui edexT» [1].
OT1xe, 1HBECTHIIIT B HEPYXOMICTh — 1€ BKJIQJACHHS KamiTaly B CIOPYKYBaHUH abo
3aBEPILICHUN 00’ €KT HEPYXOMOCTI 3 METOI0 MalOyTHHOTO OTPUMAHHS JJOXOY.

BaxnuBUM YMHHHMKOM TiJBUIICHHS €(EKTUBHOCTI 1HBECTHIIIMHOI TISUIBHOCTI B
VYKpaiHu € I1HCTUTYT 3aXHCTy NpaB IHBECTOPIB, OCHOBHOIO CKJIaJJOBOIO SIKOTO €
CIoco0u 3aXUCTy TpaB, sIKi MPOMOHYIOTHCS JAEP>KaBOIO Ta JOMOMAaraloTh 1HBECTOPY
peanizyBatu mpaBo Ha 3axuct. T.M. [limnyOHa BBaxkae, 110 CIOCIO 3aXUCTy — II€
nependayeHi 3aKOHOM a0 JIOTOBOPOM IMPABOBI MPUHOMHU, 3a JOTIOMOTOI0 SIKUX 0c00a,
[IMBUIbHE MPaBO SKOi MOPYIIEHE, HE BU3HAETHCS a00 OCHOPIOETHCS MAaE 3MOTY
OPUNUHUTH WOTO TMOPYIICHHS, 3AIMCHUTH MHOrOo BIJIHOBJIEHHS 1 TakUM YHUHOM
peaitizyBaTH HajlaHe i cy0’eKTHBHE ITUBIIBHE MPABO Ha 3aXHCT [2, C. 61].

Hopmu 1uB1I5HOTO 3aKOHOJABCTBA, 30KpemMa yacThuHa 2 cratti 16 LuBiisHOTO
Konekcy VkpaiHu BCTaHOBIIIOE CIIOCOOM 3aXHCTy IMBUIBHUX MpPaB Ta 1HTEPECIB, a
caMe: BU3HAHHS IpaBa; BU3HAHHS MPABOYMHY HEIINCHUM; MPUIMHEHHS ii, sKa
NOpYyIIy€e TMpaBoO; BITHOBJICHHS CTAHOBUINA, SIKE ICHYBAJIO JI0 TMOPYIIEHHS;
IPUMYCOBE BUKOHAHHS OOOB’SI3Ky B HATYpi; 3MiHA MPABOBIIHOIICHHS; MPUTTUHEHHS
IIPaBOBIIHOIIICHHS; BIAIIKOAYBaHHS 30MTKIB Ta 1HII CIIOCOOM BiIIIKOIyBaHHS
MaMHOBOI IIKOJH; BIJIIIKOAyBaHHS MOpalbHOI (HEMalHOBOI) IIKOAM; BHU3HAHHS
HE3aKOHHUMHU PIIIEHHS, 1 M 0e3M1sUIbHOCTI OpraHy Jep>KaBHOI Biaau abo opraHy
MICIIEBOTO CAMOBpPSAyBaHHA, iXHIX TMOCamoBUX 1 ciyx0OoBux oci0. Cyn moxe
3aXHUCTUTH IMBIJIBHE MpaBo a00 IHTEpPEC IHIIMM CHOCOOOM, IO BCTAaHOBJICHUM
JI0TOBOPOM ab0 3akoHOM [3].

Hopmu TI'K VYkpainu, ski nependadaroTh 3arajibHi TOCHOJAPCHKO-TIPABOBI
croco0l 3aXHCTy TMpaB 1HBECTOPIB BXKE HE pa3 MIANANaIM Mif JeTalbHUN aHami3
HAYKOBIIIB, TAK K CaMme TOCMoAapChKO-MPABOB1 CIOCOOU 3aXUCTy MpaB 3/1€01IbIIOTO
BUKOPUCTOBYIOTBCA 1HBEecTOpamMu y tmporeci rocmogaptoBanns. Y.2 Ct.20 T'K
VYkpainu BU3HA4Ya€, M0 KOXKHUN CyO’€KT TOCTHOJAPIOBaHHS Ma€ MPaBO HA 3aXUCT
CBOIX MpaB 1 3aKOHHUX 1IHTEPECIB Ta Mepeadadac Taki MUITXH 3aXUCTy [4].

OO6uaBa KOJIEKCH MICTSITh HEBHUUEPITHUN TMEpeNiK CIOCOOIB 3aXHUCTy TpaB Ta
1HTEpEeCiB 1 MOAANbIIE MU MPOAHAII3YEMO HOBUM HOPMATHMBHO MPABOBHM aKT, SIKUN
HabpaB ynHHOCTI 10 *)o0BTHS 2022 poky, a came 3akoH Ykpainu «IIpo rapantyBaHHs
peUoBUX TpaB HAa OO0’€KTH HEPYXOMOro MaifHa, fKi OyAyTh CHOpPYIKEHI B
MaiOyTHBOMY.
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3aK0H BHU3HA4Ya€ OCOOJIMBOCTI IUBUILHOTO 00OPOTY OO0 ’€KTIB HE3aBEPLICHOTO
OyIIBHHUIITBA 1 MAaHOYTHIX 00’€KTIB HEPYXOMOCTI Ta CIPSIMOBAHUN Ha TrapaHTyBaHHS
pEYOBHUX TMpaB Ha Takl 00’€KTH. 3’SBISIOTHCS HOBI MOHATTS, 30KpEMa : BIIACHUK
CIeliaJIbHOTO MaHOBOTO TpaBa Ha MalOyTHIM 00’€KT HepyXoMocTi — ¢izuyHa abo
IOpUAMYHA 0c00a, 32 SKOI B YCTAHOBJIECHOMY 3aKOHOM TMOPSIKY 3apeecTpOBaHO
crieliaJibHe MaifHOBE MPaBO Ha MaltOyTHil 00’ €KT HEPYXOMOCTI [5].

I ocHOBHE MTOHSATTS:

CrneniasibHe MalHOBE MpPaBO — PIZHOBUJ MailHOBOro IpaBa Ha 00’ €KT
HEe3aBepIIEHOTO OYyIIBHUIITBA, MAaWOYTHINA 00’ €KT HEPYXOMOCTI, SIKE MOJIATAE Y:

BOJIOJIIHHI 1 PO3MOPSAKEHHI TaKUM 00’ €KTOM 3a CBOEIO BOJICIO, HE3AJIC)KHO Bij
BOJII 1HIIKX OCI0, SKIIO 1HIIIE HE BU3HAYEHO 3aKOHOM, Ta BUHUKAE MICIST OTPUMAHHSA
npaBa Ha BHUKOHAHHS OYJIBEJILHUX pOOIT, aje HEe paHillie AepkKaBHOI peecTpartii
TAKOro TMpaBa, 1 MPUIUHAETHCA IMICIS MPUUHATTS B EKCIUTyaTallll0 3aKiHYEHOTO
OyIIBHUIITBOM 00’€KTa Ta JIEPXKABHOI peecTpallii mpaBa BJIACHOCTI Ha BIAMOBIIHUN
00’€KT HEPYXOMOTO MaifHa;

npaBl 0coOM, 3a SKOIO 3apeecTpoBaHO Take NPaBO, BHUMAaraTd 3aKiHUCHHS
OynmiBHUILITBA 00’€kTa (y TOMY YHCI O00’€KTa, CKJIAJ0BOIO YACTUHOK SIKOTO €
MalOyTHIM 00’€KT HEPYXOMOCTi) Ta MPUUHATTA MOro B eKCIUTyaTailito, 10 Mae
HACJIIIKOM HAOyTTS Takol 0CO0O0I0 MpaBa BJIACHOCTI HA 00 ’€KT HEPYXOMOTrO MaiiHa,
SIKAW BIJTIOBIJIA€ 3a3HAYCHHUM Y JIOTOBOPI TEXHIYHUM XapaKTEPUCTUKAM B1ATIOBITHOTO
00’ekra [5].

Hiss 3akoHy TOMIMPIOEThCS Ha OO0 €KTH HE3aBEPIICHOTO OYIIBHUIITBA Ta
MalOyTHI 00’€KTH HEPYXOMOCTI, MPaBO Ha BHUKOHAHHS OyAIBEIbHUX POOIT OO
akux HaOyTte 3a0ymoBHHKOM Ticias 10 xoBTHsS 2022 poky. MokeMo BUIIUIUTH
OCHOBHI T€3H:

v  BuHuKae cremiagpHe MaiHOBE IPaBO IHCJIsSA OTPMMAHHSA JO03BLILHOIO
JOKyMeHTa Ha OyAIBHHUIITBO 3 MOMEHTY HOTro Jepx)aBHOI peectpallii B [lepkaBHOMY
PEECTpI MpaB Ha HEPYXOME MaANHO.

v IlpunuHeHHs  CHeNiaaTbHOr0 MaiHOBOIO ITpaBa 3 JHS HPUMHATTA 00’€KTa B
eKCILTyaTarlito.

v ABTOMaTH4YHa peecTpallis BiK€ MOBHOI[IHHOIO IpaBa BIACHOCTI Ha 00’€KT
HEPYXOMOCTI.

[TepeBaru 3akoHy, Ha HaIly TYMKY, IPOSIBIISIIOTHECS B HACTYITHOMY:

¢ 3HIKA€E MOXJIUBICTh MOABIIHOTO MPOJAXXy HEPYXOMOCTI 320y 1I0BHUKOM.

eMOXIHMBICTh PO3MOPS/HDKEHHS HAa BJIACHUMA PO3CYI CBOIM CHEIlaJbHUM
MalHOBUM IMPABOM: TIPOJIax 0€3 3ro/i 3aMOBHHKA/IEBEIIONEpa, 1MOTEKA.

e[lokymenp 0a4nTH CBOE TIPaBO 3apeecTpoBaHe y Jlep:kaBHOMY peecTpl pe4OBHX
pas.
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eHa koxHY depry OymiBHUIITBA BCTAaHOBJIOETHCS TapaHTiIHA dYacTKa ISl
ToTepeKEHHS HeToOyI0BH 00’ €KTa.

Takoxx mepeBaroro € Te, IO MEePIINi MPOJaX HEMOXKIMBUN, SKIIO0 KOXHA JI0
NPUKIIaTy KBapTUpa y O0araTOKBapTUPHOMY OyJIWHKY HE 3apeecTpoBaHa sIK OKpEeMHUI
00’€KT MallHOBMX MpaB, a 3apeecTpyBaTtu ii y MiHICTEpPCTBI IOCTHIT YKpaiHu
MOKJIMBO TUTBKH 32 HASBHOCTI BCI€] TO3BUILHOI TJOKYMEHTAITI1.

OTxe, MOKeMO 3pOOUTH BUCHOBOK, 110 3aKOH 3allpOBA/Ky€ HOBI MEXaHI3MHU
rapaHTyBaHHS JIEP>)KaBOI0 PEYOBHX IMpaB Ha 00’ €KTH HE3aBEPIICHOTO Oy IiBHHUIITBA Ta
MaiiOyTHI 00’€KTH HEPYXOMOCTi, MPAaBO HAa BUKOHAHHS OYyaiBEJIbHHUX POOIT II0J0
SAKUX OTPHUMAHO, & TAaKOXX BHOCUTh BAKJIHMBI 3MIHH IOJO OIOJATKYBaHHS TaKOi
HEPYXOMOCTI.
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Kapnenko 10. B.,

3100yBay BUILIOT OCBITH [HCTUTYTY MpaBa
(JIvgiscoKutl Oepaicasrutl yHigepcumem
BHYMPIWHIX CNPaAs)

Hayxkosuii kepieHuxk:

AnpapyciB Y. b.,

JOIEHT Kadepu ITUBUIBHO-MIPABOBUX JUCITUTLIIH
KaHIUJAT IOPUANYHUX HAYK, TOLUEHT
(JIvgiscoKutl Oepaicasrutl yHigepcumem
BHYMPIWHIX CNPaAs)

IITYYHUHA IHTEJEKT TA ABTOPCBHKE ITPABO

CtpiMKuIl  pO3BUTOK 1H(POPMAIIMHO-TEICKOMYHIKAIMHUX TEXHOJOTIH Ta
CUCTEM IIPOrpaMyBaHHs 3yMOBJIIO€ HOBl BUKJIMKH TIEpe]l HAYKOBILISIMH Ta MPAKTHKAMU
y Tally3i IIpaBa 1HTEJIEKTYaJbHO1 BIacHOCTI. CTaHOM Ha ChOTOJIHI IITYYHUIN 1HTEIEKT
me He HaOyB MIMPOKOMACIITA0OHOTO BUKOPUCTAHHS B YKPAaiHCHKOMY CYCILUIBCTBI.
Kpim Toro, 1ieit npaBoBuil (peHOMEH 3aTHUIIUBCS 11032 YBaro0 HOPMOTBOPIISL.

TexHosorii, MoB’sA3aHi 3 MITYYHUM IHTEIEKTOM, CTPIMKO PO3BUBAIOTHCA. K
HACJII/IOK, IITYYHUHN 1HTEJIEKT 3aCTOCOBYEThCS y Oaratbox cdepax JIIOJAChKOTO KUTTS
Ta Bce OlIblNe BIUIMBAaE Ha (DYHKIIIOHYBaHHS CyCHUIbCTBA. TOMYy HaTemep MoCTae
NUTAHHS PO T€, K ITYYHUN 1HTENEKT Oyne ¢GyHKIIOHYyBaTH y mailOyTHboMy. Lle
CTOCYETBHCSI HacamIiepe]] MPaBOBUX ACIMEKTIB HOTO Miil, €eTUYHUX MHUTAHb 1 CTYIEHS
HIIMTOPSAAKOBAHOCTI IITYYHOTO 1IHTEJICKTY JIFOIUHI.

Crin KOHCTaTyBaTH, IO JIaHE MUTAHHS B TIEPIILY YEPTry YCKIAHIOETHCS TUM, 11O
Ha 3aKOHOJABUOMY piBHI He Oyj0 copMoBaHO AediHIMII TOHITTS «IITYYHOTO
1HTEJeKTY». B ropumuuHiii jitepaTypi TakoXX HE ICHYE €IWHOTO BU3HAYEHHS
nocnimxkyBaHoro tepminy. Tak, O. FO. Bycon posrnsmae mTydHHil 1HTENIEKT «IK
HAyKOBUW HampsM, B paMKaxX SIKOTO CTaBJIATHCS Ta PO3B’SI3YIOTHCA 3aBJIaHHS
arapaTHOTO 1 IPOTrPpaMHOIO0 MOJICTIOBAHHS THUX BHIIB JIIOJICHKOI JISTIBHOCTI, SKi
TPaaULIHO BBAXKAIOTHCS IHTENEKTYaAIbHUMHU, TOOTO MOTPEOYIOTh MEBHUX PO3YMOBHX
sycwib» [1, c. 122]. Ha aymky I'. AHapoiyka, MTYYHUE IHTEICKT — «IITYYHO
CTBOpPEHA JIIOJMHOI0 CHCTeMa, 3/1laTHA oO0poOisaTH iHQopMalii, sfka 10 Hel
HAJXOJUTh, TIOB’SI3yBaTH 11 31 3HAHHSIMH, SSKMMH BOHA BXK€ BOJIOJIE, 1 BIJMOBITHO
dbopmyBaTu CBOE€ ysIBICHHS PO 00’ €KTH Mi3HAHH» [2, C. 85].

CraHoM Ha CBOTOAHI  aKTYyali3yeThCAd THUTAHHS  IOJ0  MOXJIHBOCTI
BUKOPUCTAHHS TEXHOJOT1M POOOTOMOAIOHMX CHUCTEM B IHTENEKTyalbHIN BIACHOCTI,
OCKIJTbKM y TIpaBOBIA JOKTPUHI BIJICYTHIN YHI(pIKOBaHWN MiAXi[ IIOJO0 MUTAHHS
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MO>KJIMBOCTI BIJTHECEHHS TBOPIB, 10 T€HEPYIOTHCSI CUCTEMAMM IITYYHOTO 1HTENEKTY,
710 00’ €KTIB IIpaBa IHTEJICKTyaIbHOT BJACHOCTI.

30KpemMa, HayKOBI[l BBXKAIOTh, IO IITYYHHUH 1HTEIEKT BKE BUCTYIA€ OCHOBHUM
pPYIIEM 1HHOBAIIIMHUX TEXHOJIOTIM, IO 3JaTHUM NPOIYKYBAaTH HOBI MPOJYKTH
JUSITBHOCTI 3a JIONIOMOTOI0 aJITOPUTMIB Ta IIporpaMHuX KojiB. Hampuknan, y »KoBTHI
2018 poky 3a J0ONMOMOrol MNPOTPaMHOTO Koy, HamucaHoro P. bapparom
HelpoMepexa Hamucana kaptuny «EnMong e benmamiy», sika 3room Oyia mpojaHa
Ha aykiioHi 3a 432 500 nmonapiB. Ilporpamictu «SIHAEKCY» TaKoXX CTBOPHIIN
HE3BUYAlHYy HEHpPOMEPEKY, sIKa BMI€ CKJIQJIaTH MY3UKY 1 CTBOPIOBATH 11 B CTHJIl THX
TBODIB, SIKi MMHCAIH BiIOMI KOMIIO3UTOPH MUHYJIOTO [3].

Came TOMy Ha MIPKHApPOJIHOMY PiBHI aKTUBHO OOTOBOPIOETHCS MPABOBUM CTaTyC
HMITYYHOTO 1HTEJIEKTY, a MPOBIJIHI KpaiHU CBITY BKe 3apa3 MpaloTh HAJl PO3POOKOIO
HOPMATUBHO-TIPABOBUM aKTIB, SKI OyIyTh TMOKJIMKAHI PEryjIlOBaTH AacleKTH
aBTOPCTBA IITYYHOTO 1HTEJICKTY.

3akoH Ykpainu «lIpo aBTOpchke MpaBo 1 CyMikHI TpaBa» mependayae, IO
aBTOPOM TBOPY € ¢i3uyHa 0co0a, fKa CBOEK TBOPYOIO Mparieto cTBopwia TBip [4].
OTxe, MOXEMO CHOCTepiraTH, IO YWHHE 3aKOHOJABCTBO YKpaiHU TOB’S3y€E
aBTOPCTBO Ta MOXJIMBICTh CTBOPEHHSI 00’€KTIB IMpaBa IHTEIEKTYaIbHOCT] BIACHOCTI
aunie 3 JIoAuHOK. ToX Ha JaHOMY eTari KOMIT IOTepU, aBTOHOMHI KOMIT IOTEpHi
Iporpamu Ta iHII POOOTONOAIOHI 3aCTOCYBaHHS HE MOXKYTh OyTH BHU3HAHI TBOPISIMU
TBOpiB. [lepir 3a Bce 11e MOB’sI3aHO 3 TUM, 110 MPEICTABHUKU HAYKOBOI CHITBLHOTH
BHU3HAYAIOTh IITYYHUH THTEJEKT HE SIK Cy0 €KT MpaBa, a ik 00 €KT.

3 aBTOPCTBOM TBOpPIB OE3MOCEPEIHBO OB’ A3aHO MUTAHHS 1X OPUTIHAIBHOCTI —
OJTHI€ET 3 KITFOYOBHX XapaKTEPUCTHK, IO MiIATal0Th MpaBoBii oxopoHni [3]. Ltyunwuii
IHTEJICKT 116 KOMIT IOTEpHUN TMPOAYKT, SKHH 3a JOMOMOTOI0 aJIrOpUTMIB Ta
IPOrpaMHUX KOJIB BUKOHYE poOOTy, Ha SIKy 3amporpaMmyBaia ioro moauHa. Ha
MPaKTHUIl POOOTOMNOMIOHI 3aCTOCYBAaHHS YacTO CTBOPIOIOTH HOBI TBOPH Ha OCHOBI
00poOKM NaHMX BXKE ICHYIOUHMX TBOPIB, SIKI po3MilleHl B Mepexi [Hrepuer. Mu, y
CBOIO Yepry, BBa)XKa€MO, IO [JI1 BHU3HAHHSA TaKOro TBOpPY OO’€KTOM TpaBa
1HTEJIEKTyaJIbHOI BIIACHOCTI Ta HaIaHHs HOMY TIPABOBOi OXOPOHHM CJIiJl CTBOPUTH HOBE
nporpaMHe 3a0e3MeueHHs, SKE 3MOXKE BH3HAUWTH BIJICOTKH OPHUTTHAJIBHOCTI B
HOBOCTBOPEHOMY TBOPI.

Crnig HaroJOCUTH, MO B IOPUIUYHIN JiTEpaTypi BUAUISIIOTH Bl TPYIH TBOPIB,
[0 TEHEPYIOThCS MITYYHUM 1HTEIEKTOM. [0 mepinoi rpynu BiIHOCATHCS TBOPH, IO
CTBOPIOIOTH JIFOJIMHOIO 3a JIOMOMOIOI0 IITYYHOTO 1HTEJIEKTY, HampuKIaj, oOpoOka
doTorpadiii Ta BiJeO 3a JOMOMOTOI PI3HOMAHITHHX KOMIT IOTEpHHUX Tporpam. B
TaKUX poOOTax MPHUCYTHINA BHECOK JIIOJUHU, a OTKE 33 YMOBU OPHUT1HAJIBHOCTI BOHU
BU3HAIOTHCSI 00 €KTaMHM 1HTEJIEKTYyaJIbHOI BJIACHOCTI Ta TMIiJJISTAIOTh IPABOBIM
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oxopoHi. Jlo apyroro kareropii HajueXaTh TBOPH, CTBOPEHI BIIACHE CAMUM IITYYHUM
inTenekToM [5].

CraHoMm Ha ChOTOJHI HI B YKpaiHi, HI B 3apyOiKHUX KpaiHaX TBOPH, CTBOPEHI
TEXHOJIOTIIMH INTYYHOTO I1HTEJEKTY HE HajleXaTh 10 OO0’ €KTIB I1HTEJIEKTYaJlbHOI
BJIACHOCTI. TOOTO TakWi MNPOAYKT MISTIBHOCTI MOXKE BHKOPHUCTOBYBAaTHCS 0e€3
oOMexeHb Ta 3a00poH. [IpoTe HayKOBIlI BBaXKAIOTh, IO 1€ MUTAHHS Yacy, OCKITbKU
PO3BUTOK TEXHOJOTIH MOTpeOdyBaTUME MOAAIBIION0 TPABOBOTO PETYIIOBAHHS W
3aXHCTy IpaB BIAMOBIIHMX CYO’€KTIB Ta IITYYHOTO IHTEJIEKTY 30KpeMa. Y CBOIO
4yepry, HEIOCTaTHE JOCHTI/DKEHHS TIMTaHHA I[IPaBOBOi OXOPOHH TBOPIB, IO
TCHEPYIOThCSI CHUCTEMaMH INTYYHOTO 1HTENEKTy, NpH3BEAe 10 He3aIliKaBIeHOCTI
PUHKY JIO PO3BUTKY IIMX TEXHOJIOTIH Yepe3 iX He3aXHIIEHICTb.

Takum 4MHOM, MU MOXXEMO CIIOCTEpIraTu, 10 HATENep HOPMATHBHO-TIPABOBA
0a3za HEe periaMeHTye MpPaBOBUX 3acaji BUKOPUCTAHHS TBOPIB, 10 TE€HEPYIOTHCS
CUCTEMaMHU IITYYHOTO IHTENEKTY, OCKUIbKM YMHHE 3aKOHOJABCTBO BH3HAYA€ MPABO
aBTOPCTBA JIMIIE 32 JIIOJUHOK. Y CBOIO YEPry MHUTAHHS II0JI0 BU3HAHHS IITYYHOIO
IHTEJIEKTYy CyO’€KTOM IpaBa Hapasl HE IMIJHIMAEThCS, a HAYKOBIIl MPOMOHYIOTh
KBaTI(pIKyBaTU MITYYHUN IHTEJIEKT SIK CHEIIaIbHUMN 00’ €KT.
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BIAIIKOJYBAHHS MAMHOBOI IIKOJIU HA THMYACOBO
OKYIHNOBAHUX TEPUTOPISIX YKPATHA B YMOBAX BOEHHOI'O
CTAHY

3aranpHl 3acajy BiJIIIKOJAYBaHHS MalHOBOI MIKOJW IepeadaydeHi y CT.cT. 22,
1166 IIK Ykpaiau Ta cr. 225 'K VYkpainu. IxniMu HopMamu nepenbaueHo, 110
oco0a, sKiil 3aBIaHO 30UTKIB y pe3yJibTaTi MOPYIICHHS i UBUILHOTO IpaBa, Mae
paBO Ha iX BIAMIKOIYyBaHHSA, a IIKOJA, 3aB/laHa MaiHy (i13u4HOi a00 IOPUIUYHOI
0co0u, BIJIIIKOJOBYETHCS B TOBHOMY 00csi31 0c00010, sika ii 3aBnana. SIk mpaBuio,
MalHOBa IIKOJIa BIAIMIKOJOBYETHCS B TOPSAJKY LHUBIIBHOTO CYJIOYMHCTBA — IILISXOM
3BEPHEHHS JI0 CYJy 3 BIAMOBIJIHUM [030BOM J0 BUHHOI ocoOu. [Ipu 1ipomy mosuBau
3000B’s13aHUIM HANATU JTOKA3M, 110 MIATBEPKYIOTh (DaKT 3aMoOMisTHHS IIKOAW Ta ii
PO3Mip, a TAKOXK BUHYBATICTh KOHKPETHOT 0cO0M Y ii BunHeHi [1].

Taxk, di3uyni Ta OpUANYHI 0cOOU, 00’ €KTH HEPYXOMOIO MaifHa SIKUX 3HHUIIEHO
a00 TIONIIKO/PKEHO BHACHIZOK OONWOBUX 1, TEPOPUCTUYHMUX aKTIB, JIHUBEPCIi,
CIPUYMHEHHUX BIACHKOBOIO arpecieto Pociiicekoi Deneparrii, moynmHaoyu 3 aaTu
nmoyaTtky TUMuacoBoi okymaili Pociiicekoro ®enepartiero OKpeMHX TEpUTOPIN
VYkpainu, a came 3 19 motoro 2014 p. BigmoBimHo a0 4.2 cr. 1 3V «lIpo
3a0e3nedeHHs] TpaB 1 CBOOOJ TPOMAASH Ta TPABOBUH PEXKUM HA TUMYACOBO
OKYyTOBaHiil Teputopii YKpaiHu» Ta 3 JHS BBEACHHS BOEHHOTO CTaHy YKa3oM
[Ipesunenta VYkpainu Big 24 mororo 2022 p. Ne 64 MaTh TpaBO MOJaBaTU
iH(dopMarlliiiHe MOBIIOMJICHHS TPO TOIIKO/HKEHE Ta 3HHINCHE HEPYyXOMe MaiHO
HE3QJICXKHO BIJ MICHS TMPOXKHBAaHHA YW TepeOyBaHHS (i3uuHOi o0co0u abo
MICIIE3HAXOKECHHS FOPUINIHOT 0coou[2].

Bkazane indopmairiitHe MOBIIOMIICHHSI TOMAE€THCI OCO00I0 CaMOCTIHHO Ta
peecTpyeThesi 1 30epiraeTbest B JlepkaBHOMY peecTpl MaifHa, MOIIKO/KEHOTO Ta
3HHIINEHOTO BHACIIOK OOMOBUX Miil, TEPOPUCTUUHHX aKTIB, AUBEPCIH, CIPUIMHEHUX
BIMCBKOBOIO arpeciero pociichbkoi demeparrii.
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ChorogHi 3a3HAUYCHHM PEECTp MICTUTH I1H(OPMAIIO MPO TMONIKOKEHE Ta
3HUIIIEHE HEpyXOMe MaifHo; 0ci0, HepyXoMe MaWHO SKHUX TMOIIKOHKEHO abo
3HMINEHO; IKOAY Ta 30MTKH, 3aBAaH1 BHACTIAOK MOIIKOHKEHHS TAKOTO MaiHa.

BaxmmuMm € Te, mo tenep IloctanoBoro Kabinery MinictpiB Ykpainu Big 20
oepes3ns 2022 poky Ne 326 3arBepixeHo [lopsok BU3HAUEHHS IMIKOJIU Ta 30UTKIB,
3aBJaHUX YKpaiHi BHACTIAOK 30poitHO1 arpecii pociiickkoi denepartii. BiamnosiaHo 10
3a3HAYEHOI MOCTAaHOBM HAJAHO BKA31BKY MIHICTEPCTBAM, IHIIUM IEHTPAJIbHUM Ta
MICLIEBUM OpTraHaM BHKOHABYOi BJIAJI PO3POOMTH 1 3aTBEPAUTU y IIECTUMICSIUHUNA
CTPOK METOJWKM BHU3HAYEHHS IIKOAM Ta 30WUTKIB, 3aBAaHMX YKpaiHi BHACIHIJIOK
30poIHOI arpecii pociiickkoi deaeparii.

3 meroro (ikcamii ¢dakTy pyilHyBaHHS MailHa JUIsi TOJAJBIIOTO OTPUMAHHS
KOMITCHCAIlli, BIAIIKOAYBaHHS 3aBJIaHOI KON Ta 30MTKIB HEOOX1THO:

« 30epiraT JOKYMEHTH PO MPaBO BIACHOCTI HA MaWHO (YroJu Mpo KYIIIBIIO-
pOJaXK HEPYXOMOCTI, JIOTOBIp JapyBaHHS, CBIJIOITBAa MPO MpPaBO BJIACHOCTI Ha
HEPYXOMe MaiHO, CBIJIOIITBO MPO MPaBO Ha CIAJIIIUHY, TOIO), KBUTAHIIT HA pyXOMe
MaiHO (TEXHIKY, peul Ta 1HIIIE, 110 3HAXOIUJI0Ch B OYANHKY);

¢ IIOIATH 3afBy TMPO BUMHEHHS KPUMIHAJIBLHOTO IMPABOMOPYIICHHS O
IPAaBOOXOPOHHUX OPraHiB 13 3aJy4eHHSM JOKa3iB pyHHYBaHHS MaiHa, OTpUMATH
JaHl MIOJI0 peecTparlii 3asgBU NpPO KPUMIHAJIbHE MPaBONOPYIICHHS ab0 BUTAT 3
€IMHOTO peeCTPy TOCYIOBUX PO3CIITyBaHb);

o IIOJIATH 3asBY JO OPraHy MICIIEBOIO CAMOBPSIYBAaHHSA 3 METOIO IPOBEJICHHS
00CTEKEHHSI MOIIKOKEHOTr0 a00 3pyiHHOBAHOI0 00’ €KkTa HepyxoMocTi [3].

Jlo [1okaziB, W0 MIATBEPKYIOTh (AKT TOMIKODKEHHS YU 3HHIICHHS
HEPYXOMOCTI Ta MaifHa, 110 TiepedyBajo B Hil, a TAKOXK XapaKTep MOIIKOHKEHHS Un
3HUINCHHS MaifHa MOYKHA BIJIHECTH:

1. akTH PO MOXKEXKY, PyHHYBAHHS MaitHa, aKT OOCTEKEHHS KHUTIIA;

2. pororpadii (Bigeo) HEPYXOMOCTI A0 1 MICIS OCKapKyBaHUX MO1H;

3. ¢oTorpadii (Bimeo) iHTEP €py HEPYXOMOCTI (MaifHa, 110 3HAXOMUIIOCS B Hiil)
IO 1 ICJIS HOIIM;

4. neranpHa (GoTO- Ta/ab0 Bimeodikcallis OKpPeMHX MPEIMETIB IHTEp €py YU
TOTO, 1110 BiJ] HUX 3QJIUIINJIOCH;

5. iHdpopmairis 31 3MI;

6. meTanpHI CBIMYEHHS CYCIZIB, POJWYIB, JpY3iB, NIe¢ ONUCAaTH OOCTAaBUHU
MONIKO/PKEHHS JKUTJIA, XapakTep TMOMIKOMKeHb, MaiHO, SKE€ 3HaXOJWIOCh B
HEPYXOMOCTI.

BaxnuBuMm  3anmummaeThcss  T€, IO TPOIMIOBA KOMIICHCAIliA  HAJAA€ThCS
MOCTPKIAINM, SIKI € BJIACHUKAMHU JKHTIA, SKe mepeOyBae Ha KOHTPOJIHLOBAHUX
VYkpaiHoto TepuTopisx Ta OyJ0 3pyHHOBAaHO BHACHIAOK HAA3BUYAWHOI CHUTYyalii
BOEHHOTO XapaKTepy, CIPUINHEHOT 30POUHOI0 arpeciero pociichkoi deaepaitii, mcis
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natu HaOpaHHs yuHHOCTI YkKazoM [lpesunenta Ykpainu Bin 14 kBiTHs 2014 poky
Ne 405 «IIpo pimennst Pagu HanioHanbHOi 6e3nexu 1 o0oponn Ykpainu Bif 13 KBiTHS
2014 poky «IIpo HeBimkiamHI 3aXOAM IIOAO TMOIOJIAHHS TEPOPUCTUYHOI 3arpo3H 1
30€peKECHHS TEPUTOPIAIBHOT IIUTICHOCTI YKpaiHU»».

VY pa3i konu 3pyHHOBaHE 4YM TOUIKOKEHE MKHUTJIO TmepedyBaey CHUIbHIN
YaCTKOBIN BJIACHOCTI KIJIBKOX MOCTPaXKIaINX, TOKYMEHTH, HEOOX1IH1 ISl OTpUMAaHHS
IpOIIOBOi JOMOMOTH abo KOMIIEHcallli, BU3HAaueHl B 1boMy llopsiaky, moaaroThes
OKPEMO BiJl IMEH1 KOXKHOT'O IMOCTPaXKIaIo0ro.

['pomioBa gomomMora Ta KoMIeHcallisi € ogHopa3oBUMH. [loBTopHa BuUILIaTa
KOIITIB 3a OAWH 00’€KT KuTjia (KpiM BHUIUIATH TPOIIOBOI KOMIIEHCAIlll 32 YaCTHUHY
TOTO 5K CAMOT'0 3pyHHOBAHOTO JKHUTJIA) HE I0MYCKAETHCA.

Bapro 3a3HaunTtH, 110 mocTpaxkaali, SKUM BUILJIAYEHO T'POIIOBY JOMOMOTY abo
KOMIICHCAIIII0 3a 3pyWHOBaHYy a00 MONIKO/KEHY KBApTUPY (KUTIOBHMA OyIAMHOK),
BTpavyarOTh MPAaBO HA OTPUMAHHS MBI 1 KOMIIEHCAIlA, Mepea0ayeHnX Yy YacTHHI
BOCHMIN cTarTi 86 Ta wactuHi apyrid crtatti 89 Kojekcy HMBUIBHOTO 3aXHUCTY
VYkpainu. Takum 4MHOM, MIC]IA OTPUMAaHHS OJHOPA30BOI T'POIIOBOI JIOMOMOTH abo
KOMITEHCaIlli MOCTpaXKJajii BTpadyaroTh MPaBo Ha: 3a0€3MEUCHHS 32 PaxXyHOK Jep>KaBU
KUTJIOM; OIUIaTy BapTOCTI MpPOi3y, BUTpAT Ha MEPEBE3CHHS MailHa 3aJII3HUYHHM,
BOJAHUM a00 aBTOMOOUTBHUM BUIAMH TPAHCIIOPTY (KPIM BUIIAJIKIB, KOJU TPAHCIOPTHI
3aco0M HaJaloTbcsd  O€30IUIaTHO); OJEp’KaHHS  O€3BIJICOTKOBOT TMO3WKH  Ha
rocrojapcbke 003aBe/leHHsS Yy TMOPSAKY Ta po3Mmipi, BcTaHoBieHux Kabinetom
MinictpiB Ykpainu.

Jlns mpoBeieHHST OOCTEXEHHS KHUTJa, 3pyHHOBAHOTO BHACIIAOK HAJI3BHYAMHOL
CUTyallli BOEHHOTO XapakTepy, CHPUYMHEHOI 30pONWHOI0 arpecierd pociiichbKOi
denepaiiii, Opranu MiCIIEBOTO CAMOBPSAyBaHHS, a y pasi X BIICYTHOCTI — BIICHKOBO-
IIUBUIBGHI aJMIHICTpaIlii HACEJICHUX IYHKTIB YTBOPIOIOTH KOMICII0O 3 OOCTEKEHHS
KUTJIA, 3PYWHOBAHOTO BHACHIJIOK HAJ3BHYAHOI CHUTYyallli BOEHHOTO XapakTepy,
CIIPUYUHEHO1 30POMHOI0 arpeci€ro pociichKoi dheaepartii.

3a pe3ynbTaTaMu 00CTEKEHHS KOMICIS 3 OOCTEKEHHS CKJIaTa€e aKT OOCTEKEHHS
y IBOX MPUMIPHUKAX, OJIMH 3 KX HAJAEThCS 3aBHUKY a00 MOTrO MpeACTaBHUKY. Y
pasi He3roAu 13 BUCHOBKOM KOMICIi 3 OOCTEXEHHsI 3assBHHK Ma€ IpaBO Ha MTOBTOPHE
oOcTexxeHHs1 (Tepersisi/] BUCHOBKY) KOMICi€r0. 3asBHUK a00 MOro MpeACTaBHUK ITijT
gac OOCTE)XCHHS JKUTIA Ta CKJIAJaHHA aKTa OOCTEKEHHS MalTh MPaBO HAJATH
KOMicCii 3 OOCTEXEHHSI €KCIEPTHI BHCHOBKH, 3BITH a00 1HINI JOKYMEHTU (paXiBIliB
MIPOEKTHUX 1 HAYKOBO-JOCIITHUX OpraHi3ailiil Ta IHIINUX Cy0’ €KTIB TOCIOIapIOBaHHS,
Kl MalTh NpaBO Ha 3JIACHEHHS OyJIBENbHO-TEXHIYHOI €KCHepTu3u Ta/abo
TEXHIYHOI 1HBEHTapu3aiii 00’€KTiB Hepyxomoro waitHa. Taki JOKyMEHTH €
000B’SI3KOBUMH ISl BpaxyBaHHSI KOMICI€I0 3 OOCTEXKEHHsI IMiJl 4ac CKJIaJIaHHs aKTa
obctexeHns [4].
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VY pasi HasiBHOCTI 0OMeKeHb y nepe0yBaHHI Ta MepeMilieHH1 0ci0 Ha TepuTopii
HAceJICHUX ITyHKTIB, B SKUX pO3TaIllOBaHE XHUTJIO, HEOOXigHE s OOCTEKEHHS,
BCTAHOBJICHUMX Haka3zoM KomanayBaua 00’€lHaHMX CHJI, KOMICis 3 OOCTEKCHHS
IIPOBOJIUTH OOCTEKEHHS JKHUTJIAa Ha MiJCTaBl MHUCbMOBOTO J03BoJy KomanmayBaua
00’ €THAHUX CHUII.

OOcCTe)keHHsT JKWTJIa, 3PYWHOBAHOTO BHACIIJIOK HAJA3BUYAMHOI CHUTYyaIli
BOEHHOT'O XapakTepy, CIPUYMHEHOI 30pOMHOI0 arpeciero pociichkoi denepariii,
MIOBUHHO OYTH TpOBEeJeHE y CTpoK He Oumbiie 30 KaleHAapHUX JHIB 3 MOMEHTY
MPUAHATTS BIJMIOBIIHOTO PIIICHHS.

3arajioM HaBeJCHI MeXaHI3MHU BIJIIIKOYBaHHS MaWHOBOI IIKOJM Ha TUMYacOBO
OKYIIOBaHMX TEPUTOPIAX YKpaiHU B YMOBAX BOEHHOTO CTaHY ChOT'OJIHI 3aJIUIIAIOTHCS
BaXXJIMBOIO MPOOJIEMOI0, SIKa TOCTPO CTOITh mepea aepxaBoro. CrpaBeyiuBUM OyJie
MIOBHE BIJIIKOJyBaHHS MalHOBOI IIKOJIM 3a PaxyHOK POCIHCBKOI (eaeparlii uepes
TpUOyHaJ.
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OCOBJIMBOCTI 3JJIMCHEHHS OILIHKU APEILITOBAHOI'O
PYXOMOTI'O MAMHA BOPXKHUKA Y BUKOHABUOMY ITPOBAI’KEHHI

BukonaBue mpoBaKEHHS 1HILIIOETHCS JIsi JOCSITHEHHS METU, BU3HAYEHOI Yy
BUKOHABYOMY JIOKYMEHTIi. JlieBUM MexaHI3MOM ii JOCSTHEHHS BUKOHABIIEM IpHU
BUKOHAHHI PIIIEHb CY/IB Ta 1HIIUX IOPUCTUKIIIHHUX OPraHiB €, 30KpeMa, 3BE€pHEHHS
CTSTHEHHS HA MaltHO OOpPKHUKA.

Bianosinno 1o cr. 48 3akony Ykpainu «IIpo BukoHaBYe npoBakeHHs» Bij 02
yepBHs 2016 poky Neld04-VIII [1], 3BepHEHHsS CTATHEHHS Ha MalHO OOp)KHHKA
MoJIATa€ B MOT0 apemTi BUIYYEHHI (CIUCAaHHI KOIITIB 3 PaxyHKIB) Ta MPUMYCOBIH
peanizarii.

Peanizariss maifHa BBa)XKAa€ThbCsl 3aBEPIIAILHAM €TarloM TIPH  3I1HCHEHHI
3BEpPHEHHS CTATHEHHS HAa MaiHO OopykHUKa. [IpoTe, Mk BHIIydeHHSIM MaiiHa Ta MOTO
IPUMYCOBOIO peati3alli€l0 ICHye IIe Taka Mpoleaypa, SK BHU3HAYCHHS BapTOCTI
aperToBaHOro MaifHa OOpKHUKA.

BiamoBinno 1o mnomoxens I[loctanoBu KMY  «lIpo  3arBepkeHHS
HarloHabHOTO cTaHaapty Nel «3araibHi 3acaau OIIHKM MaiHa 1 MAaHOBUX TIPaB»
Big 10.09.2003 poxy Nel440 [2], omiHmi miamAraroT 00’€KTH Yy MaTepiabHil
dbopMi — HepyxomMe MailHO (HEPYXOMICTh) Ta pyXOMeE MaifHO.

3 ananizy cr. 57 3akoHy Ykpainu «[Ipo BUKOHaBYE MPOBAKEHHS» MOKHA
BUOKpPEMHUTH 3 Kareropii oci0, sSKi MOXKYTh BH3HA4YaTH BapTICTh apelITOBAHOTO Ta
BUJTyYEHOTO MaiiHa OOpXHWKAa y MeEKaX BHUKOHABYOIO TMPOBAKEHHS. Tak, IIe
30kpemMa 1) CTOPOHM BHMKOHABYOTO TMPOBAPKCHHS; 2) BUKOHABEIb; 3) CYyO’ €KT
OIIHOYHOT AisUTBHOCTI — cy0’ekT rocnoaaproBanus (mam — COJ-CI).

3rigno 3 4d. 3, 4 cr. 57 3akony Ykpainu «lIpo BUKOHaBYE MPOBAIKEHHS IS
NPOBEJICHHS OIHKA 3a peryjibOBaHMMHU I[IHAMH, OILIHKHM HEPYXOMOIO MaifHa,
00’€KTiB HE3aBEpIICHOr0 OyIIBHUITBA, MaiOyTHIX OO ’€KTIB HEPYXOMOCTI,
TPAHCTIOPTHUX 3ac00iB, TMOBITPSHUX, MOPCHKMX Ta PIYKOBUX CYJCH BHKOHABEIlb
3aiyyae cy0’€KTa OI[IHOYHOI JISJIBHOCTI — Cy0’€KTa rocrnofapioBaHHs. Y pasi SKIIO
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BU3HAYUTU BapTICTh MalHA (OKpEMUX NPEIMETIB) CKJIAJHO, BUKOHABEIb MA€ MPaBO
3QIy4UTH Cy0’€KTa OIIHOYHOI MJISTIBHOCTI — CYyO’€KTa TOCHOJapIOBaHHS IS
IIpPOBE/ICHHs OLIHKK MaifHa [1]. Buxoasuu 13 OyKBaJbHOTO TIYMAu€HHs LUX HOPM,
MOEMO KOHCTaTyBaTH, 110 BHUKOHaBelb 3000B’s3aHuil 3amyuutu COI-CI' s
BU3HAYCHHS BapTOCTI MaiiHa, MEpeliK SKOro 3aKOHOJAaBlIeM HaBeJeHO B a03. 2 4. 3
cT. 57 3akony Ykpainu «IIpo BukoHaBUE MPOBAKEHHS», & ISl IPOBEJICHHS OI[IHKU
BChOT'O 1HIIIOTO PYXOMOTO MaiiHa OOp)XHHMKA, OKpIM TPAHCIOPTHUX 3acO0iB,
MOBITPSHHUX, MOPCHKHUX Ta PIYKOBUX CYJACH, HAa KIITAJIT OOYTOBOI TEXHIKH, POOOUNX
IHCTPYMEHTIB, ocobucTtux peueit Tomo, 3anydatru COJl-CI' BukoHaBelb MOXKe JIUIIIE
IpY BUHUKHEHHI TPYIHOIIIB Y BU3HAYEHH1 BAPTOCT1 TAKOTO MaifHa B HHOT'O CaMoTo0.

SIkio BecTd MOBY MPO OLIIHKY HEPYXOMOIro MaiHa OOp>KHHKA, TO TYT 3HAYHO
IPOCTIIE, AK€ BU3HAYUTU BApPTICTh TAKOIO0 MalHa MOXYTh JIMIIE CTOPOHH 32
MOTO/KEHHSIM MIXK Cc00010, a0 BXKE SKIIO CTOPOHU HE JOCATIN KOHCEHCYCY, TO
BUKOHAaBeIb CBO€I0 mocTaHoBoo mnpu3Hadae COJ-CI. Illomo oIiHKM AEsSKOro
PYyXOMOTo MaifHa OOpKHHUKa, TO, BUJAETHCS, 3aKOHOJABEIlb HE BCE BpaxyBaB, ajlkKe
3aKOHOJIaBue (POPMYIIIOBAaHHS «BU3HAYUTH BapTICTh MaiHa (OKPEMHUX MPEIMETIB)
CKJIQJTHO» BBAXXAE€THCSI OLIIHHUM TOHATTSM Ta MOBUHHO BUPIIIYBATUCS B KOXHOMY
BUIIAJIKY OKPEMO.

[ Tyt BapTo moroautucs i3 aymxoro B. M. KocoBuua, sikuif Haroyiomrye Ha Tomy,
0 BUKOPHUCTAHHS OI[IHHUX TOHSTh MOKHA BBa)KaTW OOIPYHTOBAHUM JIMIIE 34
HAsSIBHOCTI TMEBHUX IEPEIyMOB, 0 SAKUX, HacamIepell, HajeXaTh: HEOOX1JTHICTh
CTBOPEHHSI MPABOBUX HOPM, MPU3HAYCHUX JUIsI PETYJIOBAHHS CYCHUIBHUX BIJHOCHH,
CoIllaJibHa 3HAUYYIIICTh SKUX IIBUAKO 3MIHIOETHCS 3 ITUIMHOM 4Yacy; MpaKTHYHA
CKJIQIHICTh 200 HEMOXJIMBICTh MEPeN0aYUTH yCl CYTTEBl (PaKTH, 110 MOXKYTh MaTu
«3a7aHey» y HOpMi 3HAYeHHS; HEOOX1/IHICTh CTBOPEHHSI TIPUIKCIB JJIs1 BIUIMBY HA TaKl
BITHOCUHHU, (DaKTH, AKI MAIOTh 1ICHTUYHY COIlaJIbHY 3HAUYIIICTh, TPOTE (OPMAJIbHI,
eMIipuYHO (hIKCOBaHI O3HAKU SKUX € PISHUMHU Y KOXKHIM KOHKPETHIN CHUTYaIlli;
HEOOX1JTHICTh PETYJIOBAHHS BIAHOCHH 3 SICKPABO BHUPAKEHUM MOPATbHO-ETHYHHUM
3MICTOM, B SIKUX HEMUHY4Y€ HasiBHI pi3HOMAaHITHI BapiaHTH, BIATIHKY 1 Take 1HIIE [3,
c. 14].

Bianmosinno g0 ct. 3 3akony Ykpainu «lIpo orminky maitHa, MaifHOBHX TIpaB Ta
npodeciiiHy OIiHOYHY AisTbHICT B YKpaini» Bif 12 mumus 2001 poxy Ne2658-111 [4]
OIlIHKA MaifHa — IIe TIPOIleC BU3HAYEHHS 1X BapTOCTI HA JIaTy OIIHKHU 3a MPOIETypPOIO,
BCTAHOBJICHOIO HOPMATHBHO-TIPABOBUMH aKTaMHU 3 OIIHKM MaiHa 1 € pe3yibTaToM
MPAKTUYHOT MIsITBHOCTI Cy0’€KTa OLIIHOYHOI A1SUTBHOCTI.

3aKoHOMaBeIh Y CT. 5 BHINEHABEICHOTO 3aKOHY OJHOYACHO 3aKPIILUIIOE, IO
cy0’€KTaMM OIIHOYHOI MISUTBHOCTI € Cy0’€KTH TOCIOAApIOBAaHHS — 3apEECTPOBaHI B
YCTAaHOBJICHOMY  3aKOHOJABCTBOM  MOpsAKYy  (izuuHi ocodu —  cyO’ekTH
MIIMPUEMHMITBKOT  TISUTBHOCTI, a TaKOX IOPUJIWYHI OCOOM HE3aJIeKHO BIT iX
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opraHizaiiiHo-npaBoBoi ¢opMu Ta (GOpMH  BIACHOCTI, fAKI 3IIHCHIOIOTH
TOCTOJIAPCHKY MISUIBHICTh, Y CKJIaAl SKUX TIpaIffoe xo4ya O OJMH OIHIOBAY, Ta SKi
oTpuMaiu cepTudikar cy0’e€KTa OIIHOYHOI MISUIBHOCTI, @ TaKOXK OpraHU Jep>KaBHOI
BJaJW Ta OpPraHU MICIICBOTO CaMOBPSIYBaHHS, SKi OTPUMAjM IOBHOBAXKCHHS Ha
3M1MCHEHHSI OIIHOYHOI JIsJIBHOCTI B MpOILIeCi BUKOHAHHS (DYHKIIIH 3 YIpaBIIHHS Ta
PO3IOPSKEHHS JCp>)KaBHUM MalHOM Ta (abo0) MaiiHOM, II0 € y KOMYHaJIbHiH
BJIACHOCTI, Ta Yy CKJIaJI1 AKUX MPAIIOI0Th OIliHIOBaY1 [4].

BoaHodac BumaeThes, Mo BCE K JTOIUIBHIIIE, KOJIM BU3HAYCHHS BAPTOCTI BCHOTO
MaiiHa Oyjie 3/11MCHIOBAaTHCS 0C00010, KA Ma€ BIAMOBIIHI 3HAHHS Y cdepl OIIHOYHOT
TISIIBHOCTI, CKJayia KBali(iKaiiHui 1CIUT Ta oTpuMalia KBasidikariiiHe CBiIOITBO
OIliHIOBa4ya BIAMOBIAHO JO BHUMOTI 3aKOHOJABCTBA. Takui Miaxin OyJie Tak 3BaHUM
«3amoOLKHUKOM» SK IMOJO 3J0BXKHBaHb CBOIMH IIOBHOBAXKCHHSMH CaMHUM
BUKOHABIIEM, TAaK 1 CBOEPIIHMM BIUIMBOM Ha BUKOHABIIS 3 OOKY CTOPiH BUKOHABYOTO
IPOBAHKEHHS, a TAKOX JIOIIOMOYKE KOHKPETHO PETyIIOBaTH MPAaBOBIAHOCHUHHU Y cdepi
3M1MCHEHHSI OIIIHKK MaiiHa OOp)KHUKA, 1, TAM CaMHM, YHUKAIOYH OI[IHHUX ITOHATH, SKi
MarTh OyTH HasBHI y MPABOBUX HOPMAaXx JIMIIEC y BHUHSATKOBHUX BHIAIKaX, KOJH I10-
IHIIIOMY BPETYJIIOBATH CYCIUIbHI BIIHOCUHU HEMOKIIUBO.

[Ile omuum aprymeHToM Ha KopucTh Toro, mo juie COJI-CI' HeoOxiaHO
JI03BOJIUTH OIIHKY BCHOTO PyXOMOTO MaifHa OOp»KHUKA € TON (akT, 110 3T1IHO 31 CT.
32 3akony Ykpainu «lIpo oiiHKy MaitHa, MaifHOBHX TIpaB Ta MPOQECiiiHy OIIHOYHY
TISJIBHICTS B YKpaiHi» OIIHIOBaYl Ta HECYTh BIJMOBITAIBHICTh 32 HEBUKOHAHHS a00
HEHAJIe)KHE BHUKOHAHHS yMOB JIOTOBOPY, 30KpemMa 3a HEJOCTOBIPHICTH 4YH
HEO00 €KTUBHICTH OIIHKKA MaliHa, BiMOBIIHO 10 YMOB JOrOBOPY Ta 3aKoHy [4], B Toi
gac, K BIJIMOBIAIBHICTh BUKOHABIIS 3a HEJJOCTOBIPHICTh Ta HE0O EKTUBHICTD OILIIHKU
dakTHuHO HE TepeadaveHa KOJHUM HOPMATUBHO-TIPABOBUM akToM. I, B3arami mpo
00’€KTUBHICTh YW HEOO €KTHUBHICTH OI[IHKM MaiHa 3 OOKYy BHUKOHABIISI TOBOPUTH HE
JOPEYHO, aJKe OCTaHHIM, SIK IMPaBWJIO, HE BOJIOAIE HEOOXIMHHUMHU 3HAHHSIMH IS
3MIMCHEHHS MIsUTBHOCTI 3 BU3HAYEHHS BAPTOCTI PyXOMOTO MaiHa.

[linBomsium MIiACYMKH, 3a3HAYUMO, IO € HEOOXITHICTh Yy MOJAJIbIIOMY
BJIOCKOHQJICHHI 3aKOHOJABCTBA, SKE€ PETYyJIO€ TIPaBOBlI BIAHOCHMHM B YacCTHHI
3MIMCHEHHS OI[IHKM CcaMe€ pyXOMOTO MaifHa OOp»KHWKA, 3 METOI MiHIMI3yBaTu
3JIOBKMBAHHS TIpaBaMU OJHIET 0COOW, $Ki, B CBOIO YEepry, TATHYTh 3a COOOIO
MOPYIICHHS TIPaB 1HIIION.

Cnucoxk BUKOPUCTAHUX JKepeJt:
1. Tlpo BukoHaBYe mpoBaKeHHS: 3akoH Ykpainu Big 02 uepBHsa 2016 poky
Nel1404-VIIl.  URL: https://zakon.rada.gov.ua/laws/show/1404-19#Text  (mata
3BepHeHH: 30.10.2022 p.).
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3100yBay BUIIIOT OCBITH [HCTUTYTY mpaBa
(/Tvsiscoruti Oepoicasnutl ynisepcumem 6HympiuiHix cnpae)

Hayxosuii kepienux:
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npodecop Kadeapu MUBLUILHO-TTPABOBUX JUCIMILTIH,
KaHAUAAT IOPUINIHUX HAYK, JOIICHT

(JIvgiscoKull Oeparcasrull YHigepcumem HYMpIUHIX CNpae

J1O IUTAHHSA PEOOPMYBAHHSI CUCTEMUA HOTAPIATY B YKPAIHI

Ha cywacHomy erami pO3BUTKY MpPaBOBOi JEp)KaBU OJHHUM 13 MPOBITHUX
IHCTUTYTIB, IO BiAIrpae BaroMe 3HAYCHHS B MEXaHI3Mi 3aXHUCTy TpaB, CBOOOI Ta
3aKOHHUX 1HTEPECIB Cy0’€KTIB MPUBATHUX 1 MyOJIYHHUX MPABOBIIHOCUH, € HOTapiarT.
Sk 1 Oynmp-ska 1HIIA [JISUTBHICTH, HOTapiaT MOTpeOye HAaJIeKHOTO IPaBOBOTO
3a0e3MeUeHHs, CTaH SKOTO 3aJIeKUTh BiJ BIOCKOHAJIIEHHS TMPABOBOi CHCTEMH B
miomy [1, c. 12].

[IpaBoBe peryntoBaHHA JiSTILHOCTI HOTapiaTy B YKpaiHi 3/IHCHIOETHCS HU3KOIO
HOPMATHUBHO-TIPABOBUX AaKTIB, CEpell SKMX BaromMe Micile Mnocigae 3akoH YKpaiHu
«IIpo HoTapia» Bix 02.09.1993 poky. Ilonoxkenns manoro 3akoHy, a TOYHimIe CT. 1
periiaMeHTye, 10 BYMHEHHS HOTApialbHUX di B YKpaiHi TOKIAJaEThCs Ha
HOTapiycCiB, SKI TPAIIOIOTh B JCP)KaBHUX HOTapialbHUX KOHTOpAxX, JEPiKaBHUX
HOTapiaJIbHUX apxiBax (JepkaBHI HOTapiycu) abo 3aliMaloTbCs TMPUBATHOIO
HOTapiaJIbHOIO NISUTbHICTIO (TIpUBaTHI HOTapiycH) [2]. 3a manuMu €AUHOTO PEECTPY
HOTapiyciB B YKpaiHi Ail0Th 756 nepKaBHUX HOTapiaJibHUX KOHTOp Ta 5 684
npUBaTHUX HOTapiycis [3].
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VYkpaina cToiTh Ha OPO31 BaXJIMBUX NEPETBOPEHD Yy cepi HoTapiaty. OgHuM 3
HaANpPSMKIB Takoi TpaHchopmarlii — nepexia A0 €AMHOTO HOTapiaTy. 3Ba)kalouu Ha Te,
mo pedopMa HOTapiaTy MacmTabHa Ta AyXKe CKIaJHA, MOTpeOye NpaBUIBLHUX
pillieHb, O0JYMaHUX IMIAXOJIB, a TAaKOXX BUPIIMICHHS HU3KKW TpoOJjieM, Ha JaHUN
MOMEHT 00 ’€JHaHHS JIEp)KaBHUX Ta NPHUBATHUX HOTapiyCiB B €IUHHUA HOTapiar
nepeOyBae Ha CTajaii pO3BUTKY Ta (OpMyBaHHS, a mporec peopMyBaHHS CHCTEMHU
HOTapiaTy HE € 3aBEPIICHUM.

MosxeMo CTBEep)KyBaTH, 10 JAepKaBHI Ta PUBATHI HOTApIyCH Maiike HiYUM He
BIJIPI3HSIOTBCA MK CO00I0, a/ke MarTh OJIHAKOBI, PiBHI MpaBa Ta 0OOB’SI3KH.
3aKOHOJAaBCTBOM BCTAHOBJICHI €IMHI BUMOTH JI0 KaHJWJATIB HA TMOCaay HOTaplycCiB,
€IMHI BUMOTH JIO CKJIaJlaHHS KBali(iKaIiHHUX ICIIMTIB HAa 3aHHATTS HOTaplaJbHOIO
TUSUTBHICTIO, O(POpPMIIEHI JOKYMEHTH JEp’KaBHUX Ta MPUBATHUX HOTApIyCiB MAaloOTh
OJIHAKOBY IOPUJIUYHY CUITY.

BTim, BIAMIHHICTH MK JIep)KaBHUMHU Ta MPUBATHUMH HOTaplycamH MOJISTAE Y
nepm 3a Bce Yy (iHAHCYBaHHI, PO3MIpl OIUIaTH MOCIYT Ta BIAMOBIJAIBHOCTI 3a
3aMo/iISIHY IIKOY.

OTtxe, BapTye yBaru Toi (pakt, IO MEPIIl 32 BCE OCHOBHA MeTa pedopMyBaHHS
HOTapiaty, sIK Bke 0yJIO 3a3HAYEHO BHIIIE, MTOJISATAE Y MEPEXO/Il 10 €IMHOTO HOTapiaTy
Ha 0a3l MPUBATHOTO, TOOTO BiJIMOBA BiJ MOJUTY HOTAapiyCiB Ha JepKaBHUX Ta
NpUBATHUX, sIKa Oy/le MaTh MEeBHI HACTIAKU, & CaMe€ 1€ CIPUYUHUTH MPUITHUHEHHS
JUSUTBHOCTI JIepKaBHUX HOTapialbHUX KOHTOP.

3 ogHOrOo OOKY, 3aKpIIJICHHS €IMHOTO TPABOBOTO CTATyCy HOTaplyciB Oyne
BUT1JIHO JUUIS Jep>KaBU, OCKUIBKH 1€ CIPHATAME €KOHOMIi OFOJIKETHUX KOIITIB, ajlKe
SK B1JIOMO, J€p>KaBHI HOTapiyCH, SK 1 Jiep>KaBHI HOTapiaibHI KOHTOPH (h1HAHCYIOTHCS
Ta YTPUMYIOThCS 3a PaXyHOK JIep>KaBH, a IMPUBATHI — 3a PaxyHOK BIACHUX
HAJIXO/DKeHb. A 3 1HIIOro OOKy, JKBiJaIlis Jep)KaBHUX HOTapiaJbHUX KOHTOP
MIEBHOIO MIPOIO € HEJIOPEUHOI0, OCKUIBKHY MOCTAE podiemMa B IOCTYITHOCTI TPOMAISTH
OTpUMATH HOTapialibHI MOCIYTH, a/pKe HE BCl TPOMAJSTHU MOXYTh COO1 JO3BOJIUTU
3BEPHYTHUCSA 32 MOCIyraMH J0 MPUBATHOTO HOTapiyca, Yepe3 BIACHUN PIBEHb JI0XO/IIB
Ta cTaTkiB. Ha miaTBep/HKEHHS HAIIOI JYMKH, TPOMOHYEMO 3BEPHYTHUCH [0
MipKyBaHb HaykoBoi gocmimauili O. . JleperyHoBoi, sika 3a3Hadae, IO JIKBIIAIlis
JepKaBHOTO HOTapiaTy € HEAOUUIBHOI, TOMY, ILIO MIMCHO ICHYIOTH COLIaJbHO
HE3aXWUIIeHl BEPCTBU HACENIEHHA, SKUM (DIHAHCOBO HEMOXKIIMBO 3BEpTATHCS 3a
HOTapiaJIbHUMH TIOCIyraMH JI0 MPUBATHOTO HOTapiyca, TOMy 1o, 3TimHO Jlekpety
Kab6inety MinictpiB Ykpainu «IIpo aepkaBae muto» Bia 21.01.1993 poky, iCHYIOTb
MiTBFOBHMKH IIOJI0 CIUIATH JEPKABHOTO MHTA 3a HOTapiajabHi mocayru [4].

Sx mpaBwio, BapTICTh TOCIYTH JEPXKABHOTO HOTapiyca BCTAHOBIIOKOTHCS
JIEp’)KaBOI0 1 BOHA 3a3BMYail € JEMIEBINOI, HDK BapTICTh MOCIYTH NPUBATHOTO
HOTapiyca, SKAWA 3a BYMHEHHS HOTAplaJbHUX 1A CHOpaBIS€ IUIATy, PO3MIp SKOi
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BU3HAYAETHCS 3a JOMOBJICHICTIO MK HOTapiycoM Ta (i3MdHO0 ab0 IOPHUIMYHOIO
ocoboro [2]. Xoua, K 3a3HaUYMB B OJIHOMY 13 CBOiX BHCTYIIB MIHICTp IOCTHIII1
VYkpainu — Jlenuc Mantocbka, NpuBaTHI HOTapiycu OyAyTh HaJaBaTH OKpeMi
MOCTYTH HE3aXWIIEHUM KaTeTOpisM HACENCHHS 3a 3HIDKEHUMH IiHaMmH. ToOTo Ti
MOCJIYTH, SKI Il JIFOAM OTPUMYIOTh 3apa3 y JIep)KaBHUX HOTapiyCiB, MOXKHa Oyje
OTpUMATH 3a TaKy X IIHy y mnpuBatHuX. Llell mexaHi3mM Oyae BiperysbOBaHO 1
3aMpoBaHKEHO TOJATKOBI CTUMYIIHU [5], TOMY 3 ypaXyBaHHSIM IIbOTO BOAYaEMO TIEBHY
pO3pOOKYy MexaHi3My, SKHH JJO3BOJHTH TpOMajsHaM OTPUMATH TMOCIYyTHd 3a
comianibHUMM IiHaMu. OfHaK Bce-TakH, sIK OyJi0 3a3Ha4€HO BHIllE, PePOPMyBaHHS
HoTapiaTy TmepeOyBae Ha crafii (opMyBaHHS Ta PO3BUTKY, TOMY MOJKIIUBE
3aMpoBaPKEHHST HOBHX 3MiH.

[lizcymoByrouM BHIIE CKa3aHe CiJ 3a3HA4YdTH, [0 CcaMe EKOHOMIYHI,
MOJIITUYHI, COIllajibHI 3MIHM BIUIMBAIOTH Ha TMpollec peQopMyBaHHS HOTapiaTy B
VYkpaini. YTBOpEHHsI €JMHOTO HOTapiaTy CTaHE BaXJIMBUM KPOKOM Ha ILISAXY JO
BJIOCKOHAJICHHsI HOTapiaTy YKpaiHu, ajie JiKBiAaIis Jep>KaBHOrO HOTapiarty,
MO>KJIMBA JIUIIIE ITICJI BUPIIIEHHS HU3KU MTPOOJIEM.
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(JIvsiscoKUll Oeporcasnuil YHieepcumem eHYMpPIUHIX CNpag)

CYJIOBUM 3AXHCT IIPABA BJIACHOCTI B YMOBAX BOEHHOI'O
CTAHY B YKPAIHI

BBeseHHs BOEHHOTO CTaHy Ha BCiM TepUTOpii YKpaiHM CHPUYUHUIO 3MIHU B
KUTTI KOKHOTO TPOMaJIsTHUHA, CYCIIUJIbCTBA Ta B HamIii kpaini. le cramo momroBxom
JUTSI 3aKOHOTBOPYOiI pOOOTH 1 YMCIEHHHMX 3MIH JI0 3aKOHOJaBcTBa Ykpainu. [IpaBa
rpoMajisiH OyJid 3HAYHO OOMEXeH1, 30KpeMa MpaBo Ha HEJAOTOPKAHICTh KHUTJIA, TIPABO
BJIACHOCTI, MPAaBO HA TAEMHHUIIIO JTUCTYBaHHS, TeleOHHUX PO3MOB, TenerpadHoi Ta
1HIIIOT KOPECMOHCHINT, MPaBO Ha HEBTPy4YaHHS B ocoOuCTe U CIMEMHE >XUTTA,
cB00OJIa TIepeCcyBaHHs, BUIbHUN BUOIP MICIS MPOKUBAHHS, IPABO BUIHHO 3aJIMINATH
TEPUTOPII0 YKpaiHu, MpaBo Ha CBOOOIY IyMKH 1 CJIOBa, Ha BUIbHE BUPAXKEHHS CBOIX
MOTJISIZIIB 1 IepeKOHaHb Ta 1HII npasa [1, c. 78].

3 1bOTr0 MPUBOAY CIYIIHOK € Aymka A. M. MepHuk, npo Te, M0 BXKWBaHI
3aX0AM 100 OOMEXKEHHsI MmpaB 1 cBOOOJ OCI0 MOBMHHI MaTH IIPABOBUH XapakTep 1
OyTH TaKMMH, 110 HE MEPEBUIIYIOTh MEXK, BCTAHOBJICHUX 3aKOHOM |2, ¢. 50].

Oxkpim 1poro, y crarti 1 [Iporokony no KonBeHiii mpo 3aXucT mnpas JIOJIUHA Ta
OCHOBOITIOJIO)KHUX CBO0OJI TiependadeHo, 1mo KokHa (izuyHa abo opuaudHa ocoba
Mae IpaBO MHUPHO BOJIOJITH CBOiM MaiiHo. HixTo He Moke OyTH 1mo30aBiaeHUN CBOET
BJIACHOCTI 1HAKIIIE SIK B IHTEpecax CYCIJIbCTBA 1 HA YMOBax, Mepe10auyeHNX 3aKOHOM 1
3araJbHUMU TPUHIMIIAMH MDKHApOJHOTO TpaBa. [Ipore momepenHi MOJ0KEHHS
KOJIHUM YMHOM HE OOMEXYIOTh MPaBO JEP>KaBU BBOJUTH B JII0 TaKl 3aKOHH, SKI
BOHA BBa)kKa€ 3a HEOOXi/IHE, 00 31HCHIOBATH KOHTPOJIb 32 KOPUCTYBAaHHSIM MAatHOM
BIJIMOBIAHO JI0 3arajJbHHUX IHTEpECiB a00 i 3a0e3MEeUCeHHS CIUIATH IOAATKIB YH
iHIIMX 300piB a6o mrpadis [3].

VY mepiox BoeHHOTO cTaHy, BiAmoBigHO g0 ctarti 10 3akony Ykpainu «lIpo
MPaBOBUN PEKUM BOEHHOTO CTaHY», IOBHOBOKCHHS CYAIB HE MOXYTh OyTH
MPUNIMHEH], a YacTUHA Jpyra cTarTi 26 3a3HAYEHOro 3aKOHY IMepeadadae, o
CKOPOYECHHSI YM TMPHCKOPEHHS Oyab-ikux (GopM CyaouMHCTBAa 3a00poHseThes [4].
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[IpoTe, AisIBHICTH CYIy TAaKOXK 3a3HAJIa BIUTMBY Yepe3 BiMiHY a 11 HACHiAKU, IPU3BEIU
JI0 BHECEHHS 3MIH y caM IPOLIeC BUNHEHHS MTPABOCY IS

CyvacHuil cTaH mpaBOCYJAs Ha THUMYAcOBO OKYINOBaHUX TEPUTOPISX Ta
TEPUTOPIAX BEJICHHS OOMOBHUX il 30BCIM oOMexeHui. Tak, Ha ChOTOJHI OLIBIIICTD
CYJlIB Ha TaKUX TEPUTOPIAX HE AIIOTh a MpaBoCyIAs He 3AiicHIOeThea. Boanouac,
CyIM Ha TEPUTOPISIX, 3BUIBHEHUX 3-M1J OKYyMallli, momaay BiJHOBIIOIOTh CBOIO
pobory.

Posnopsymkennsim T'onoBu BepxoBHoro Cyay «IIpo 3MiHy TepuTOpiagbHOI
MiJICYTHOCTI  CYJOBUX CIpaB B YMOBax BOEHHOTO CTaHy», BpaxoOBYIOUH
HEMOXXJIUBICTh CyJaMu 3/1ACHIOBATH TMPABOCYAJsl IiJI Yac BOEHHOIO CTaHy,
TEPUTOpPIATIbHY MIJCYAHICTh CYAOBUX CIpaB, 110 PO3TISAAINCH B LUX CyJax, OyJo
3MIHEHO [5].

Peanizarisi Takux nmoBHoBaxkeHb ['onoBoro BepxoBHoro Cyny crana MOKIJIUBa
3aBASKA MPUAHATUM Ha TIOYaTKy Oepe3Hs 3aKOHOJABYMMHU 3MIHAMHU JI0 YaCTUHU
cboMoi ctarti 147 3akony VYkpainu «IIpo cymoyctpiéi i cratyc cymaiB» [6].
3a3HayeHa CTaTTs perjaMeHTye, 0 TEPUTOPIAIbHY MIJICYAHICTh MOXKE OYTH 3MIHEHO
3a YMOBHU HasiBHMX TEPEMIKOJ JJi 3M1MCHEHHs MpaBocyais. PilmeHHs 1m1o/10 3MiHA
MiJICYTHOCTI TNpuiMaeThcs Buimoro pajoro mnpaBocynls 3a MNojgaHHsAM [oyoBu
BepxoBHoro cyny.

3aranom, MpaBO BJIACHOCTI € HE TUIBKH IPABOM, SIKUM MOXXE KOPHUCTYBATHUCH
KOXEH TPOMaJsIHUH YKpaiHH, a € 1 MPaBOM, SIK€ 3aXUIAEThCS 1 3a0€3MeUyeThCs Y
IPaBOBIM TUIOLIMHI — Y Tally31 IUBUIHHOTO MpaBa.

CrocoBHO mpaBa BIacHOCTI ciymHO 3a3Haunina X. B. BoiiniexoBceka, mmpo Te,
M0 KOHCTUTYIIMHUN TMPUHIMII HEMOPYUIHOCTI IpaBa BIJIACHOCTI MPOSBISETHCS
Hacamrepea sSIK 3acaja BIICBHCHOCTI BJaCHMKAa B HE3MIHHOCTI HOTO CTaHOBWIIA
(3abesneueHHs Woro mpam), B SKOMY BiH miepeOyBae 1 sike WOMYy TapaHTOBaHE
JepKaBOI0 3 yCIM KOMILJIEKCOM BIATOBITHUX 3aco0iB, sIKI OCTaHHSA ISl I[bOTO
3acTocoBye [7, c. 104].

3rigno 4. 1 ct. 1 3Y «llpo nepenauy, npumMycoBe BiIUYKEHHS a00 BUITyUCHHS
MaiiHa B YMOBax MPaBOBOT'O PEKUMY BOEHHOTO YHM HAJ3BHYAMHOTO CTaHy» (maii —
3aKoH), 00’ €KTOM BUITy4Y€HHsI 400 MPUMYCOBOTO BiIUY>KEHHSI MOKE BUCTYMATH JIHIIIEC
1HMBITyaJIbHO BU3HAYCHE MaitHO [8].

dakTUYHO, WAETHhCS TPO peul abo CYKymHICTh pedeit, 60 came Moo HHUX
3aKOHO/ABellb PO3MEXKYBaB pedl, BU3HAYCHI IHAUBIAYATbHUMH YH POJOBUMHU
o3Hakamu. Tak, 3rimHo 4. 1 c1. 184 IIK Vkpaimm pidy € BH3HAYCHOIO
1HUBITyaIbHIMH O3HAKaMHU, SKIIO BOHA HAJUICHA TUTHKU 1i BIACTUBUMH O3HAKAMH,
[0 BUPI3HSAIOTH 11 3-TIOMIXK I1HIIMX OJHOPITHUX pedel, HauBigyamizyroud ii [9].
Takum 4MHOM MO>XEMO KOHCTaTyBaTH, III0 B 3aKOHI K€ MOBa MPO HEPYyXOMi pedi,
1HUBITyaJIbHO BU3HAYEHE MAHO, TPAHCTIOPTHI 3aCO0M.
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Bkazanum 3akoHOM Jep’kaBa BU3HAUa€ MEXaHI3M Iepejadi, MPUMYCOBOTO
BIIUYKEHHs a00 BUJIYYCHHS MailiHa Yy IOPUAWYHUX Ta (PI3UMYHUX OCIO I MoTped
JIep’KaBH B YMOBAaxX MPABOBOI'0 PEKUMY BOEHHOTO YU HaJ3BUYAMHOrO cTaHy. Taki i
3 00Ky JIep)KaBU € paJuKaIbHUMU 4Yepe3 HEeOOXITHICTh CTa0UI3yBaTH CUTYallll0 B
nep>kasi. [Ipote, 3aBxkau npu Oyab SKUX AiSX, HABITh JAEpP’KaBU, MA€ JOTPUMYBATUCS
nonioxkeHHs: Konctutyuii Ykpainu: «Hixto He Moxke OyTu mo30aBieHMi IpaBa
BJIACHOCTI 1HAKIIIe, 5K 3a pimeHHsIM cyay» [10].

3aragoMm, MOXXEMO IIJCYyMyBaTH, 110 KOXXE€H XTO Ma€ MpaBO BJIACHOCTI Ha
MaiHO, TOW Ma€ BIANOBIAHO 1 MPaBO BOJOMITH, KOPUCTYBATUCS Ta PO3IMOPSIKATUCA
CBOIM MaifHOM Ha IMiJIcTaBl 3akoHy. Tako naepxaBa B YMOBaXx BOEHHOTO CTaHy
CIpHSIE 3aXUCTYy MAaHOBUX IpaB cBOiX rpomajisgH. CaMe aJis iX CyJOBOTO 3aXMCTy Ha
OKYMOBAaHUX TEPUTOPISX 3MIHEHO TEPUTOPIATIbHY MIJACYAHICTh. SIKIIO XK MaifHO
IPUMYCOBO BIIUYKYETHCS TO TMEpe10ayeHO MONEPeHE MOBHE BIAMIKOIYBAHHS MOTO
BapTOCTi. TakMM YMHOM CTBEP/DKYEMO, II0 Ha TEpPioJ] BOEHHOTO CTaHy CYJIOBUM
3aXHMCT MpaBa BJIACHOCTI BCE K TaKW 31MCHIOETHCS, HE MOPYITYIOYH KOHCTUTYIIHHUX
IpaB BJIACHUKIB MaifHa.
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BIJIMIHHICTH ®I3MYHOT OCOBU-NIIITPUCMIISA BIJI IOPUINYHOT
OCOBH

Koxxauii TpoMajassHUH Ma€ MpaBO Ha IMIANPUEMHHIIBKY isUTBHICTh, SKa HE
3a00pOHEHAa 3aKOHAMU Ta IHIIMMH HOPMATHBHO-TIPABOBMMHU aKTaMu Y KpaiHu.
JisanpHICTE  (QI3MYHUX Ta HOPUAUYHUX  0CI0  MIANPHEMINIB  PETYIIOETHCS
lNocmomapcbkuM  kojekcoM Ykpainu [1], I{uButbHUM Komekcom VYkpainm [2],
3akoHoMm Ykpainu «lIpo nepskaBHY peecTpailiio IpUIUIHUX 0Ci0, (i3UIHUX 0CiO —
MIIIPUEMITIB Ta TPOMAACHKUX (OpMYBaHb» [3] Ta IHITUMU HOPMATUBHUMU aKTaMHU.

Cranom 3a 2021 pik kinbkicts @OII 3pocna Ha 83 257 abo Ha 4%. Ha mouarok
2022 poky ix Oymno maiixke 2 MiaH. 3a 2021 pixk KiIBKICTh IOPUAMIHUX OCI0 B YKpaiHi
3pocia Ha 33 745, abo maibke Ha 3% Ta cTaHOBHMIIA BIAMOBIAHO 1,25 MIIH.

Haiinermoro ta HaimpocTimow ¢GopMor oprasizailii Oi3HECY CIiJ BBaKaTH
TISTBHICTh TIPUBATHOTO TiANpHUEMITST (PI3MUHOI0 0CO00I0 0€3 CTBOPEHHS HEIO
IOPUUIHIX OCi0.
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BapTto 3a3zHauuTtH, 1110 OUIBIIICTH KOMIIaHIM B HaIIK KpaiHi Tak 1 MOYMHAIOTH
CBOIO MIANPUEMHUIIBKY IiSTBHICTD.

Ha nymky 1. BoporunieBoi, ¢izuuna ocoOa-mianpueMmerb — I Ji€3gaTHa
bi3uyHa ocoba, 3apeecTpoBaHa B YCTAHOBJICHOMY TMOPSAJKY B craryci (i3zudHOi
ocoOU-manpuemMIlsl 6€3 CTaTyCcy IOPUIAMYHOI 0CcOoOM, sKa 3I1MCHIOE Ha CBI PHU3HUK 1
1] CBOIO MaWHOBY BIJNOBIAAIBHICTh CaMOCTIMHY, Npodeciiiny, MiAIPUEMHUILIBKY
JISIIBHICTh 3 METOI0 OTPUMAaHHS MpHOYTKY BiJ TaKoi AISUILHOCTI, Ma€ TIEBHI MpaBa i
000B’s13ku, 00YMOBJICHI IMATPUEMHHUIIBKOIO JTISUTBHICTIO [4].

3rinno 3 LK VYkpaiam, a8 OiAOpUEMHUIBKOI AISIBHOCTI (I3UYHUX OCi0
3aCTOCOBYIOTBCS Ti JK camMi HOPMATHUBHO-TIPABOBI aKTH, IO PETYJIOIOThH
H1IPUEMHUIIBKY JTiSTIbHICT IOPUINYHUX 0C10.

[Hmmmu cnioBamu, @OII B meBHINA Mipi NPUPIBHAHI Y TMPAaBOBOMY CTaTyci J0
IOPUIMYHKUX OC10 MiAMPUEMITIB, BOHH HaAICH] OJHAKOBUMH IIUBIILHUMH IIPaBaMH Ta
000B’sI3KaMHU.

Takox ®OII, sk 1 OpuAUYHI 0COOM MalOTh MPABO HalMaTH MpalliBHUKIB,
3000B’s3aHl, y IependauyeHuX 3aKOHOM BHIIQJIKaX, OJCP)KAaTH JIIICH31I0 Ha
3M1MCHEHHs] TIEBHUX BUJIB JISJIBHOCTI; CIUIa4yBaTH IMOJATKU Ta 1HIIN 00OB’SI3KOBI
TUTATEK1; BECTH OOJIIK Pe3yJIbTaTiB CBOET MAMPUEMHUIIBKOL TISITHHOCTI.

Baromoto BiAMIHHICTIO ()I3MUHUX OCIO MIAMPHUEMIIB Ta IOPUIUYHUX OCIO € Te,
mo ®OIIU npairroroTs 6€3 000B’3K0BOTO POPMYBaHHS CTATYTHOTO KarliTainy Ta 0e3
YCTaHOBYMX JOKYMEHTIB.

Oxkpim 1iboro, @OII € ogHOYACHO 1 BIACHUKOM Oi13HECY, 1 OPraHOM YTPaBIIIHHS
HUM, Ta MOXKYTb 3A1HCHIOBATH MIAIPUEMHHUILIBKY AiSJIbHICTH O€3 3aydYeHHS HaliMaHO1
mparti.

[TimcymoByrOUH BCe BHIIE BUKJIAJACHE MOKHA MPUUTH JJO HACTYITHOTO BUCHOBKY,
0 TPaBOBUU CTaTyc (PI3UYHUX OCIO-TIANPHUEMIIB B TMOPIBHSAHHI 3 HOPUINYHUMU
ocobamu € JTIOBOJII MPOCTIMHUM. 30KpeMa, 11e BOAYaEThCS Y: BIJICYTHOCTI YCTaHOBUYHUX
JOKYMEHTIB Ta CTaTyTHOrO KalliTaly, MpoIleaypa JAepX.aBHOI peecTpallii Ta
TISIIBHOCTI € TIPOCTIIION, MOXKJIMBICTH 3IIMCHEHHS [ISUIBHOCTI 0O€3 3aaydeHHS
HaliMaHOT Ipaili, KOHTPOJIb 13 OOKY Jep>KaBH € HE3HAUHUM.

®OII Biamopigae 3a 3000B’S3aHHAMH, TMOB’S3aHUMU 3 IIIMPUEMHHUIIBKOIO
TUSTBHICTIO, YCIM CBOIM MaifHOM, KpiM MaifHa, Ha sIK€ 3T1IHO 13 3aKOHOM HE MOXKE
OyTH 3BEpPHEHO CTATHEHHSI.
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0O IIMTAHHS ITPABA ITPAIIIBHUKIB HA IIOPIYHI BIAITYCTKHA B
YKPAIHI TA HIMEYYMHI

[I{opiuHa BiAMYCTKA € OJTHAM 3 BaXKJIUBHUX BHUIB Yacy BIAMIOYMHKY IPAIIBHUKIB,
IPOTATOM SIKOTO BOHHM HE BHUKOHYIOTH CBOIX OOOB’SI3KIB 3a TPYIOBHUM JIOTOBOPOM.
[IlopiuHa BiJIyCTKa — I1¢ TapaHTOBaHE 3aKOHOM II€BHE YHMCJIO BUIBHUX BiJ POOOTH
THIB (KpIM BUXIJHHUX, HEPOOOUYMX CBSATKOBUX JIHIB), IIO HAJAETHCS IMOPOKY BCIM
npariBHUKaM JUisi Oe3MepepBHOTO BIJIMOYMHKY 1 BIAHOBIICHHS Mpaie3gaTHOCTI 13
30epexeHHsIM Miclig poboTH (mocau) 1 3apo0iTHOT TUIATH.

Hanmanns BciM mpaliiBHUKaM IIOPIYHOT OTUIAYyBaHOI BIJITYCTKH € pealli3alli€ro ixX
nmpaBa Ha BIIMOYHMHOK, sKe 3akpiryieHe crarrero 45 Koncrutymii Ykpainu. YMoBu,
TPUBAJIICTH 1 OPSJIOK HAJaHHS TpalliBHUKAM BIJIITYCTOK BU3HA4ar0Th Komekce 3aKoHIB
npo mpamto Ykpainu [1] ta 3akon Ykpainu «IIpo Bigmyctku» [2]. IlpaBo Ha
BIJITYCTKHA MalOTh TPOMAJITHA Y KpaiHu, 5Kl mepe0yBaloTh y TPYIOBUX BITHOCHHAX 3
MIIITPUEMCTBAMH, YCTAHOBAMH, OPTaHi3aIliiMUA HE3aJICKHO BiJ] ()OPM BIIACHOCTI, BUIY
JUSTTBHOCTI Ta TaTy3eBOT1 HAJIEXKHOCTI, @ TAKOXK Ti TPOMAJISIHA Y KpaiHu, K1 MPAIOI0Th
3a TPYIOBUM JOTOBOPOM Y (izndHOi 0cobu (cT. 2 3akoH Ykpainu «IIpo BiamycTKmn»).

Sk 3a3Hayae B. J[. ABeckysioB MOKE€MO BHUIUIMTH TakKi O3HAKU BIAIYCTKH, SIK
3aranbHOro MOHATTA: (1) IHCTUTYT BIAIYCTOK ICHY€ JMIIE B LAPHUHI TPYIOBHX
MPaBOBITHOCHH; (2) BIAMYCTKA MOJSTAE B TAMYACOBOMY BUBUILHEHHI MpaIliBHUKA BiJT
BUKOHAHHS HUM CBOiX TPYAOBHX 000B’si3KiB; (3) BIANMYCTKa SBIISE COOOIO TIEBHUM
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OPOMDKOK Yacy, SKMH He Moke OyTH MEHIIUM 3a TOM, 10 mnepeadadyeHuid y
3aKOHOJABCTRBI; (4) 3a MpaliBHUKOM 30epiraeTbcsa Miciie podoTu (1mocama) Ha 4ac
nepeOyBaHHs y Biamycti. [3, c. 363]

VY 3akoHOMAaBCTBI YKpaiHU HeMaE€ BU3HAUYCHHS MOHATTS IIOPIYHOI BIIMYCTKU. Y
npoueci pocmipkeHHs JI. I1. apameHko mpuxoauTh A0 BHCHOBKY, LIO IIOPIYHA
BIIMMyCTKAa — II€ BHU3HA4Y€Ha 3aKOHOM ab0 Ha HOro OCHOBI I€BHA KUIBKICTh
KaJICH/IApPHUX JIHIB, SIKa CKJIQJA€ThCS 13 MOPIYHUX OCHOBHOI 1 I0JJaTKOBOI BIIMYCTOK,
0 HAJAIOThCA NPAIIBHUKAM KOXKHOTO pOOOYOTrO POKY 3 METOI BiJIHOBJIEHHS
IpaIe31aTHOCTI Ta 3aJI0BOJICHHSI 1HIIKX XUTTEBO BAXKJIMBUX MOTPEO Ta 1HTEpECIB 13
30epeKeHHAM 3a Iel mepioa Miclii poOoTH (mocaan) Ta 3apooiTHOI wiatu [4, ¢.177].

BiamycTka 3aBXIu CTAaHOBUTH COOOIO MEBHUN MPOMIDKOK KaJIEHJAPHOTO Yacy.
[Ipu oMy SIKIIO B paJITHCHKI YaCH 3aKOHOJIaBEllb BijlJIaBaB NiepeBary Takiil OJIMHUII
qacy, sk «po0oyi JIH1», TO CHOTO/IHI TPUBATICTh BIAMYCTOK MEPEBAKHO BUMIPIOETHCS
B «KQJICHJIAPHUX JTHAX», IK TO POOUTHCA B MIKHAPOJHUX MPABOBUX aKTaX. BainBo
TaKOX BIJI3HAYUTH, 1110 KOHKPETHA TPUBATICTH BIIMMYCTKA HE MOKEe OYTH MEHIIIE Ti€d,
10 YCTAHOBJICHA 3aKOHOJABCTBOM; OLbIIa X TPUBAJICTh MOXKe OyTH mependadyeHa
perioHaIbHUMH, JJOKAJIbHUMHU M 1HAUBIIyaJlbHUMH yrogamu [2, ¢. 363].

Oenepanpuuit 3akoH Himewunnu «llpo Biamyctkm» Big 8 ciuns 1963 p.
IIPOTOJIONIYE TMPABO Ha IIOPIYHY OIUIAYyBaHy BIAMYCTKY JUJIsi BCIX IPAIiBHUKIB, a
TAaKOX Yy4YHIB BUPOOHHMYOTO HaBuyaHHA. [IpaBo Ha BIJITYCTKY BHUHUKAE Yepe3 IIICTh
MICSIIIB pOOOTH, IO IIJIKOM BIATOBITAa€ HOPMI, fKa 3aKpiljieHa y M. 2 CT. 5
Konsenrii MOII Ne 132 npo omiadyBani BiamycTkH [5, c. 196].

Sk 1 B Ykpaini Tak 1 B HiMeuuynHi TpuUBaJIiCTh MIOPIYHOI BIAMYCTKU 3arajiomMm
CTaHOBUTH 24 poboumnx nHs. SKio micis 6 micsiiB 6e3nepepBHOi poOOTH MpaIliBHUK
3BUIBHSETHCS, TO BiH HAOyBa€ MpPaBO Ha BIAMYCTKY TPUBAIICTIO B OJIHY JBaHAIIIATY
YaCTUHY PIYHOI BIJIIMYCTKU, TTOMHOXKEHY Ha KUIBKICTH (DaKTHYHO BIAIPaIlbOBAaHUX
MOBHUX MicAIlB [5, c. 196]. Takoro o6unciieHHs B YKpaiHChbKOMY 3aKOHO/JABCTBI HE
nependayeHo.

Y HimeuuynHi mopidHa BiAMYCTKAa HAJA€ThCA 3a OakaHHSM IIpalliBHUKAM
NMOBHICTIO a00 4acTkoBO. [lepeHeceHHs 4eproBoi BINMYCTKA HAa HACTYIMHUN PIK
JIOMYCKAEThCSI TITbKM Yy BUHSATKOBHX BHUMAJKaX, 1 BOHA MOBHHHA HAJaBaTUCS HE
MI3HIIIE TEPIIUX TPHOX MICSIIB HACTYITHOTO POKy [5, ¢. 196]. Braxaemo, mo Take
MOJIOKEHHSI CTUMYJIIOE CBO€YACHE HAJlaHHA YEproBOoi BIAMYCTKH, fAKa Oyla
nepeHeceHa. Hatomicts B YKpaiHi mopivyHa BIAMYCTKA 32 1HIIIaTUBOIO BJIACHUKA 200
YIOBHOBaXEHOTO HUM OpraHy, sIK BUHATOK, MOXe OyTH MepeHeceHa Ha 1HIINUN epiof
TIJIBKH 32 TUCHMOBOIO 3TOJIOF0 TIPAIliBHUKA Ta 3a MOTOHKEHHSIM 3 BUOOPHUM OpraHOM
MEepBUHHOT MPOQCHiIKOBOI opranizamii (MpodCHiIKOBUM TPEICTABHUKOM) a0o
HIITMM YIIOBHOBKEHUM Ha TMPEICTABHUIITBO TPYIOBUM KOJICKTHBOM OPTaHOM Y pasi,
KOJM HAaJlaHHA WIOPIYHOI BIAMYCTKM B paHime OOYMOBJICHHH TMEpios MOXKeE
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HECIIPUATIIMBO BIAOMTHUCS HA HOPMAJILHOMY X011 pOOOTH MiAMPUEMCTBA, Ta 32 YMOBH,
[0 YacTWHA BIANYCTKU TPHUBAIICTIO HE MeHIe 24 KaJICHJapHUX [JHIB Oyje
BUKOpUCTaHA B MOTOYHOMY pobouomy pori. (cr. 11 3akony VYxkpainu «IIpo
BIJIITYCTKH).

Y HiMeuuunHi 3a00pOHEHO MpaIfoBaTH 3a HAIMOM ITi/1 4ac BIAMYCTKH [5, ¢.196].
B Vkpaini Takux oOMexeHb HEe BCTaHOBJICHO.

3akonogaBctBo ®PH 3abopoHsie B TmpUHLMNI 3BUIBHEHHA 3 1HINIATUBU
poboTonaBus y mepion mnepeOyBaHHs y Biamyctmi. IIpore 3 mporo mpasuia
BCTAHOBJICHO BUHATOK. 3T1/1HO 3 pimeHHsIM DenepaibHOro cyay B TpYJIOBUX CIIpaBax
®PH po6oTomaserb BIpaBi 3aCTOCOBYBATH PIIICHHS MPO 3BUILHCHHS IpalliBHUKA,
SKUM mepeOyBae y BIAMYCTI, 1 HaAICIaTH HOMY NOBIIOMJIEHHA mpo I1e. Take
MOBIJIOMJICHHS Ma€ CUJTy, HaBITh SKIIIO MPAI[IBHUK MOIXaB BIMOYMUBATH, aJie 3aJIUIIINB
3asBy Ha MOIITI PO Neperavy oMy KopecrnoHaeH i [5, ¢. 196].

Ha Bigminy Big TpyaoBoro 3akoHogaBcTBa Himewumnu K3nll Vkpainm
JIOITyCKa€ 3BUIHLHEHHS MpalliBHUKA 3 1HIIIATUBU POOOTOABIA y TIepiol mepeOyBaHHs
IpaiiBHUKA y BIAMYCTIIl JMINE Yy BUIIQJAKY IOBHOI JIKBiJAIlli IiANMPUEMCTBA,
yctaHoBH, oprasizaiiii. (ct. 40 K3nll Ykpainn).

OcHOBOIO 11J1s1 OOYHMCIICHHSI PO3MIPY OIUIATH BIAMYCTKU € CEPENIHIi 3apoOiTOK.
[Ipore y Himeuunni omiaTta BIAMYCTKH MPOBAIUTHCS TEpe ii MOYaTKOM 3TiIHO 13
cepenHiM 3apoOiTkoM 3a 13 TWXKHIB, SKI TEpPeAyloTh BIAMYCTII. 3MEHIICHHS
3apo0ITKy, 10 BIAOYJIOCA y IIeH TepioJ HE 3 BUHM MpaIliBHUKA, HE BIUIMBAE Ha
po3mipH BiamyckHuX. [5, ¢.196]. [Ipote B Ykpaini o6unciieHHs cepeaHboi 3apo0ITHOT
IUTaTH IS OIUIATH Yacy BIJIMMYCTOK TMPOBOJIUTHCS BUXOJSYH 3 BUIUIAT 32 OCTaHHI 12
KaJleHJApHUX MICAIIB pOOOTH, IO MEPEAyIOTh MICSII0 HaJaHHS BIAMYCTKH a0o
BUILJIATH KOMIICHCAIlll 3a HEBHKOpUCTaHi BiAmycTku. (m. 2 [Ipo 3arBepikeHHs
[Mopsaky obuKcaeHHs cepeHboi 3apodiTHOT turatu Big 08.02.1995 p. Ne 100) [6].

3axkonom ®PH npo oxopony mpaii mosnozi Bif 23 ciuns 1976 p. nependayeHo
HIOPIYHY OIJIa4yBaHy BIAMYCTKY JJIs MAIITKIB 10 15 pokiB TpuBamicTio 30 podounx
THIB, 10 16 pokiB — 27 pobouux mHiB, 10 18 pokiB — 25 pobouux mHiB [4, ¢.196].
Harowmicte B YkpaiHi yci HENOBHONITHI MarOTh TapaHTOBAaHE MPAaBO HA OTPUMAHHS
MIOPIYHOT BIAMYCTKH TpuBaiicTiO 31 kaneHmaapuuii AeHsb. (ct. 75 K3nll Ykpainn).

OTxe, MIACYMOBYIOUM BUKJIAJICHE 3a3HAYMMO, IO MPABO HA BIJIYCTKY — II€
rapanTisi BCTaHOBJIEHa JAeprkaBoro. [lopiBHIOIOYM MIOpIYHI BiMYCTKH 000X KpaiH
MOKHa TOOAYUTH PAJl CIIJIBLHUX Ta BIAMIHHUX O3HaK. [IpaBoBa permameHTaris 4acy
BiIMOYMHKY y HiMeudnHi MOke BU3HAYATH MOJAJIBII PUCH Ta TEHACHII PO3BUTKY
HaIllIOHAJIHFHOTO 3aKOHOIABCTBA.
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MOPAJIOK JOTPUMAHHS NPUHIUITY I''TACHOCTI TA
BIAKPUTOCTI Y IUBIJIbHOMY IPOIIECI TPU HAJTAHHI IOCTYIY
JIO CYJIOBUX CIIPAB INPEJJCTABHUKAM 3ACOBIB MACOBOI
TH®OPMAIIIT

['macHicTh Ta BIAKPUTICTH CYJOBOTO TMPOIECY — MPIOPUTCTHUA MPUHITUT
KOXKHOTO Cyay, KMl 3a0e3mnedye 0co0l MpaBo BYACHO Ta B MIOBHOMY 00CsI31 BOJIOIITH
1H(MOpMAITI€IO TIIOJI0 CBOET CIIPABH.

[e#t mpunMn BimoOpakeHo sk B OCHOBHOMY 3aKOHI HaIloi KpaiHW, TakK 1 B
MpoIlecyalbHUX KOJIEKCaxX Ta 3aKoHaX. 30kpema, 3akoHoM Ykpainu «IIpo cymoyctpiit
1 cratyc CyaaiB» TmepeadadeHo, IO CYyJIOBI pIIIEHHS, CYyAOBI 3acilaHHA Ta
iH(MOpMaITis MO0 CIpaB, sIKI PO3TIIAIAIOTHCS CYAOM, € BIAKPUTHUMU, KPIM BHUIIAJIKIB,
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YCTaHOBJIEHUX 3aKOHOM. HixTo He Moxe OyTu oOMeKeHUH y MpaBl Ha OTPUMAHHSA B
cyal ycHoi abo MUCBbMOBOI 1H(oOpMAaIli Mpo pe3yabTaTH PO3TIsLay HOro CyJ0BOi
ciupaBu. KpiMm Toro, Oynp-ska oco0a Mae MpaBO Ha BUIBHHUMA JOCTYN /10 CYAOBOIO
pIlIEHHS! B TOPAJIKY, BCTAHOBJIEHOMY 3aKOHOM. 3TifiHO 13 3akoHoM Ykpainu «lIpo
JOCTYI JI0 CYJOBUX PIIICHB» 3MICT CYJOBHUX pIIllICHb, PO3MIIICHUN Ha O(IIiHHOMY
BeOnoprani «CynoBa Bhaga VYKpaiHw», MOxe OYTH JOCTYMHUH KOXHOMY
rpomMaasHuny [1].

Cam TepMiH «IIPUHIUIN» MOXOAUTH BiJl JIATHH. Principium Ta BU3HAYAETHCS K
«T€, 110 JEKUTh B OCHOBI NMIEBHOI TEOpIi, BUCHHS, HAYKH, CBITOIJISIIY TOIIO». Y IMpaBi
HPUHITHIT — 1€ TIPABUIIO, SIKE 3aCTOCOBYEThCS JI0 LiJI0i cdepu [2].

BusHnaueHHsT TPUHIMIIB LMBUIBHOTO MPOIECYaJbHOTO TpaBa mepeldyBae y
MOCTIHOMY PO3BUTKY. SIKIIIO BUXOAUTH 3 HA3BH I[bOTO MPHUHIIUITY, TO OYEBHUJIHO, IO
BIH Ma€ TpU CKIanoBi: 1) TiacHICTb, 2) BIIKPUTICTh, 3) TOBHE (DiKCyBaHHSA
TEXHIYHUMH 3ac00aMM CyJO0BOTO TMPOIIECy, 3aJi JOCSITHEHHS METH IHUBUIBHOIO
CYJIOYMHCTBA — €(PEKTUBHOTO 3aXUCTy MOPYIICHUX, HEBU3HAHMX a00 OCIOPIOBAHUX
npaB, cBOOOA 4M iHTepeciB (Pi3WYHUX OCiO, TpaB Ta IHTEPECIB IOPUIUYHHUX OCiO,
1HTEpECIB JAep>KaBH.

CporojiHi y mporeci 3/1iCHEHHS [IUBUIBHOTO CYJOYMHCTBA B YMOBaX BOEHHOTO
CTaHy OCOOJIMBOI TOCTPOTU HaOyBa€ MUTAHHS peaiizailii MPUHIMUITY TIACHOCTI Ta
BIJIKPUTOCTI CYJIOBOTO TIPOLIECY 1 Horo nmoBHe (PiKCyBaHHS TEXHIYHUMU 3aC00aMU.

Sx  BiIOMO,  3araJibHO-MIPaBOBI  MPUHIUIN  KOHKPETU3YIOThCS  Ta
CHEIIa3yI0ThCs, TOOTO PpO3BHBAIOTHCS Yy Taly3sX TpaBa, MNpU IbOMY BOHU
30epiraloTb CBOIO CHUCTEMY Ta BIACTHUBOCTI, 3 ypaxyBaHHSM IMpeaMeTa 1 METOdY
MEBHOI Taly3i, a TaKOXX BIUIMB KOXHOTO 3 TMPHUHIUIIIB HAa CYCHUIbHI BIJHOCHHH.
[{uBinbHE TIpOLIECYaTbHE MPABO SIK Tady3b HAIIOHAIHLHOTO MpaBa HE € BUKIIOUCHHSAM
13 I[LOT'O TIpaBUJIa, TOOTO MPUHIIMIH ITUBUTILHOTO MPOIIECYaTHLHOTO MPaBa € YaCTUHOIO
IPUHIIUITIB HAIlIOHAJIBHOTO TIpaBa.

[TpoBeaeHHs pO3MIISIAY CIPABH y BIAKPUTOMY CYJOBOMY 3aCiJIaHHI € I11JICTaBOIO
peanizamii TPUHIMIIB TJIACHOCTI Ta BIAKPUTOCTI 3a SIKUMH 3I1ACHIOETHCS TPABO
KOXHOI Ji€34aTHOI 0COOM MO0 Y4acTi y IMBUIBHOMY TPOIIECI Ta MPUCYTHOCTI B
caMmiii 3aJii Cy/IOBOTO 3aCiIaHHS Ta MPABO CIIOCTEPIraTH 3a X0JI0M PO3TJIISAY IUBUIBHOT
CIIpaBH, 3BICHO 32 YMOBH, III0 HEMAE HEOOX1THOCTI MPOBOJIUTH 3aKPUTUN CYyIOBUN
PO3IIISII.

[3 3a3HAaYEHOT0 BUXOIUTH, 1110 IPUCYTHIM 0c00aM, a TaKOX npenctaBHuKaM 3MI
HAJaHO TMPaBO MPOBOAUTH (HOTO3HMOMKY, BiZI€O- Ta aymaio3amuc 3 BHKOPUCTAHHSIM
MOPTATUBHUX BiJIEO- Ta ayJIOTEXHIYHUX 3aC001B O€3 OTPUMAHHS OKPEMOTO JT03BOIY
Cyly, aje 3 ypaxyBaHHAM OOMEXKEHb, BCTAHOBJICHMX 3aKOHOM. lle He MOBUHHO
CTBOPIOBATH TEPEIIKOAN y BENICHHI 3acilaHHg ¥ peani3aiii ydyacCHUKaMHu MPOIIECY
iXHIX TIpolleCyalTbHUX TPaB. 3a CYJOM 3aJUIIAETHCS MPaBO BU3HAYATH MICIE B 3ali
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CyJIOBHX 3acifiaHb, 3 SKOTrO Ma€ MPOBOAUTHUCS (OTO3MOMKA Ta/abo Bieo3aruc.
['macHicTh Ta BIAKPUTICTH CYJOBOrO TIPOIECYy SK TapaHTii JOCTyIy J0
npasocyas [1].

CporofHi, TakoXK, BaXXJIMBUM MOMEHTOM CTaJI0 CTBOPEHHS €(DeKTHBHOI CHCTEMHU
B3a€EMOJIl Cy/iB, 3aco0iB MacoBoi 1HdopMallli Ta TPOMaJAChKOCTI Yy Qopmi
3aMpoBaKEHHS TIOCAIH MMPECCEKPeTaps i 0OpaHHs CyAiB-CIIKEPiB y Cynax.

VY mporeci 3AiACHEHHS IMBUILHOTO CYIOYMHCTBA B YMOBaX BOEHHOTO CTaHY
0COOJIMBOI TOCTPOTH HaOyBae TMHUTAHHA peadizamii MNPUHIMIY TJacCHOCTI Ta
BIJIKPUTOCTI CyJIOBOTO Mpoliecy 1 Horo rnoBHe GhiKCyBaHHS TEXHIYHUMHU 3aC00aMHU.

[Ipore, ansg TpaHCIIOBaHHS CYJOBOTO 3aCilaHHS YMOBOKO 3aJIMIIAETHCS
orpumanHa 3MI no3Bomy Ha Taki Aii Big cyay. Ilo3uTuBHUMHM 3MiHAMU B
polieCyalbHOMY 3aKOHOJABCTBI CTaj0 3alpOBaKEHHS OOOB’SI3KY TPAHCIIOBAHHS
CYJIOBOTO 3aciJlaHHs B Mepexi [HTepHeT B pa3l MpoOBENEHHS CYJIOBOTO 3acCiJlaHHS B
pexuMi BiIeOKOH(DEPEHIIi.

[IpuHiun riaacHOCTI Ta BIJKPUTOCTI CYAOBOrO TIpoliecy 1 HOro TOBHE
¢diKCyBaHHS ~ TEXHIYHUMH  3aco0aMHd €  KOHCTUTYLIMHUM,  MIDKrajdy3eBUM,
OpraHizalifHUM TPUHIIMIIOM I[HUBUIBHOTO TPOILECYaTIbHOTO TpaBa, SKAA Mae
HOPMATHUBHE 3aKPITJICHHS HA HAIlIOHATHLHOMY TaK MIXXHAPOJHOMY PIBHSX IPABOBOIO
peryitoBaHHs. Tako) MPUHIMKII TJIACHOCTI PEali3yeThCsl 3a JOTOMOIOK0 HACTYITHUX
paBuI.

[To-nepiie, po3risia crnpaB B NMUBUIBHUX CyAaX MPOBOJAUTHCA BiakpuTo. Ilo-
JpyTe, ycl Matepiaid CIpaBH BIIKPUTI JJi OCi0, siki OepyTh y4acTh y CIpaBi, BOHU
MaloTh MPABO O3HAHOMUTHCS 3 HUMH, OOOB’SI3KOBO MaroTh OyTH MpoiHGOpMOBaHi
PO Yac 1 Miciie CyJIOBOTO 3aciflaHH1 1 TPO BUKOHAHHS OKPEMUX MPOLIECYATbHUX JIii.
[To-Tpete, Oyap-sika 0coba Mae MpaBO Ha BUIBHHUMA JIOCTYI JI0 CYJOBOTO PIIICHHS 3a
YyMOB Ta B TMOPSJKY, BCTAHOBJIEHOMY 3akoHOM. [lo-deTBepre, MPUCYTHI B 3aii
3aciIaHHs MaloTh MPaBO POOUTH MHCHMOBI 3aMITKH, BECTH CTEHOTpamy, 3BYKO- Ta
Bijmeo3anuc. [lo-m’sre, myOmiKyBaTH 3BITH 1 MOBIJIOMJICHHS PO CYIOBI MPOIECH B
npeci, iHGOpPMYyBaTH PO HUX IO Pajio, TeJeOAUCHHIO Ta 3 BUKOPUCTAHHSIM 1HIIHMX
3MI. Ilo-miocTe, mpu PO3TISAAl COpaB Mepedir CyaO0BOTO TMpolrecy (QiKCYeThCs
TEXHIYHUMH 3acO00aMM B MOPSAIAKY, BCTAHOBJICHOMY 3aKOHOM ((hiKCyBaHHS CYJIOBOTO
MPOIIECY YacTO HA3WBAIOTh OKPEMUM TMPUHIMIIOM IMBUIFHOTO TIPOIECY, OJIHAK,
JIyMa€eMo, 110 BiH € 3ac000M pealtizallii TJIaCHOCTI y HUBiIIbHOMY mporieci) [3].

Bapro Takoxx MigKpecTuTH, IO BAXKO HABECTH TMPUKIA] KpaiHu ne O
nependayvagnch Takl IIUPOKI 3aco0M peanmizallii MPUHIMILY TJIACHOCTI Y CYAOBOMY
npoiieci sk B Ykpaini. Hanpuxman, B HiMmedunni B3arasni He JOMYCKAeThCs aymio- i
Bimeo3zanuc cynoBux 3acimanb. Y CIIIA He 103BONsSETHCS HE TIIBKM Bifeo, a U
doTo3itoMKa (B Tipeci IpyKYIOTh TUTHKHA MalhbOBaHI KAPTUHKH).
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Cynnsam HeoOximHa pomomora 3MI 1 Tomy, mo cyaal HE MawTh IIpaBa
KOMEHTYBaTH CBOi pimeHHs. Kogekc cyaaiBCchKOi eTUKH Tiependadae, Mo Cyanas He
MOe poOUTH TyOJIIYHUX 3asB, KOMEHTYBAaTH B 3aco0ax MacoBoi iH(opMaiiii cripaBu,
K1 1epeOyBaroTh y MPOBAIKEHHI CyAy, Ta IMiJIaBaTH CYMHIBY CYJIOB1 PIIICHHS, 110
HaOpaym 3akoHHOT cuiu (cT.12) [4].

Takum ywmHOM, mepedir CymoBOTO TMpPOIECYy 3a 3aKOHOJABCTBOM YKpaiHH
HEOAMIHHO (DIKCYEThCSA TEXHIYHUMU 3ac00aMM, OCKUIBKH BIJKPHUTICTH CYJIOBOTO
nporecy 30UIbIIIye KOHTPOJIb TPOMAJICBKOCTI 3a JISUTBHICTIO CYIy, CHpHSE
CIPaBEJIMBOMY PO3TJISIAY CYIy, IMiJBHILYE POJb MPABOCYAIS y 3aXHCTI 3aKOHHHUX
1HTepeciB 0ci0, 110 6epyTh y4acTh y HIUBUILHOMY CYJ0YHUHCTBI.
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OCOBJIMBOCTI HOTAPIAJIBHOI'O ITOCBIJYEHHSA JOI'OBOPIB
I[OJ0 BIJYYKEHHSA HEPYXOMOI'O MAWTHA B YMOBAX
BOE€HHOI'O CTAHY

Ha nouatky moBHOMacmiTaOHOi BiiiHM, siky Pociiickka Denepallis posmnoyana
npotu Ykpainu 24 motoro 2022 poky, 3 METOW HEIOMYUIEHHS OYIb-IKUX
HECAHKIIIOHOBAHUX Jiil 31 CTOPOHU BOpOTa Hallla Jiep’kaBa TUMYAaCOBO MPU3YTHHIIIA
poOOTYy €IMHUX Ta JEP>KABHUX PEECTPIB, AeprKaTeieM SKuX € MiHICTEpCTBO IOCTHUIIIT
VYkpainu. Sk HacHiIOK, 1€ BIUIMHYJIO 1 HA HEMOKJIUBICTh BUMHEHHS HOTaplycaMu
OKpPEeMHUX HOTapialbHUX i, JJIs SKUX BUKOPUCTAHHS ITUX PEECTPIB € HEOOXITHUM.
Lle crocyBanocs, 30kpeMa, 1 3ynuHeHHsI po00TH [[ep>kaBHOTO peecTpy peHOBHX MpaB
Ha HEPYXOME MaifHO, a TOMY TPOMasiHU OyJIi T030aBIeH1 MOKIMBOCTI BITUYKUTH 32
JIOTOBOPOM CBO€ HEpyxXxoMe MaiHO 3a Takux yMoB. KabGiner MinicTpiB Ykpainu
OTIEpaTUBHO BiJpearyBaB Ha MOl 1 MPUIHIB MOCTAHOBY «/lesKi mUTaHHS HOTapiaTy
B yMOBaX BO€HHOTO cTaHy» Bif 28.02.2022 poky Ne 164 (nam — moctanoBa Ne 164)
[1], sika, 3 ypaxyBaHHSM MOJAJBIINX 3MIH Ta JOMOBHEHb, BPETYIIOBaa MPOOIEMH,
[0 BUHUKJIA B MPABOBOMY TIOJIi, B TOMY YHCII 1 MO0 BIIYY)KEHHS HEPYXOMOTO
MaiiHa. 30Kpema, 3MIiHU TOPKHYJIUCS SIK CYTO MPOIEAypHO-HOTapiaJbHUX ACIEKTIB
(cy0’eKTHOTO CKJIaJy HOTapiadbHOTO MPOBAPKCHHS; BU3HAYEHHS MICII BUYMHEHHS
HOTapiaJIbHO1 Ji1; TOPSAKY BiIUY>KCHHSI HA MM1JICTaB1 IOBIPEHOCTI), TaK 1 MaTepiaabHO-
MpaBOBUX (OOMEKEHHS TIpaBa BIIYKEHHS 32 IEBHUX YMOB).

ITepin 3a Bce, moctaHoBOO Ne 164 [1] B yMOBaxX BOEHHOTO CTaHy Ta IMPOTITOM
OJTHOTO MICSIIS 3 JHS MOTO MPUITMHEHHS a00 CKAaCyBaHHS BCTAHOBJIECHO OOMEKECHHS
Ha BYMHEHHS OUIBIIOCTI HOTapiadbHUX MO MO0 OCI0, TOB’S3aHUX 3 JIEPKaBOIO-
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arpecopoM: y pasi 3BepHEHHS 32 BUNHECHHSIM HOTapiaJIbHOI Jii — HOTapiyC BIAMOBIISE
y i1 BUMHEHHI, a B)K€ PO3IoYaTi, ajie He3aBepIlleHl HOTapiaiabHI Jii I10JI0 TaKUX OCi0
3ynuHAIOTECA. J[0 0ci0, MOB’s3aHUX 3 JIEPKaBOIO-arpecopoM, MIAMYHKTOM |1 MyHKTY
1 moctanoBu KabGinery MinictpiB Ykpainu Big 3 Oepesns 2022 p. Ne 187 «IIpo
3a0€3IMEeUCHHS 3aXHCTy HalllOHAJIIBHUX 1HTEPECIB 32 MaOyTHIMH MO30BaMH JIepKaBU
Vkpaina y 3B’s3Ky 3 BilicbkoBowo arpecieto Pociiicekoi ®Deneparii» (mam —
noctanoBa Ne 187) [2], cepen iHIIMX, BiAHECEHO: TpoMajsiH Pociticekoi denepariii,
KpIM THX, IO NPOXUBAIOTH Ha TEpUTOpii YKpaiHM HA 3aKOHHMX II1JICTaBax;
IOPUANYHUX OC10, CTBOPEHUX Ta 3apPEECTPOBAHUX BIAMOBIAHO 0 3aKOHOAABCTBA
Pociiicekoi ®Denepartii. Bognouac mignynkramu 2-3 nmyHkTy 1 moctanoBu Ne 187 [2]
BCTAHOBJICHO 3a00pOHY, 30KpeMa, Ha 3JIMCHEHHSA OYIb-SIKUX JiH, sIKI MalTh YU
MOXXYTh MaTH HAcHigKoM: 1) BIIUY>KEHHS HepyxoMoro MaitHa Pociiicbkoro
Qenepanielo a0  ocobamu, TOB’S3aHUMHU 3 JIE€P’KaBOIO-arpecopoM, KpiMm
0€30IUIATHOTO BITUYKEHHS Ha KOPUCTh JEpKaBUM YKpaiHa, 2) BIIUYKEHHS
HEPYXOMOT'0 MaiHa, Ha KOPUCTh 0Ci0, MOB’A3aHUX 3 JIepKaBOIO-arpecopom, abo Ha
kopucTh Pociiicekoi @eneparrii. Ha Haimn norssig, BCTAHOBJICHHSI TaKUX OOMEKEHb €
HEOOXITHUM KPOKOM [UJIsi TIOCHJICHHS 3aXHCTy IIpaB HalIMX TpOMaasH Ta
YHEMOKJIUBIICHHS 3I1IMCHEHHS OY/Ib-SKUX JIIi 3 HEPYXOMICTIO B YKpaiHi, 1110 MOTJIH O
3irpaTu Ha KOPUCTh BOPOTY.

[To-npyre, mianynkroM 8 myHkTy 1 moctanoBu Ne 164 [1] mo3Bin 311HCHIOBATH,
MOMIX 1HIIIOTO, HOTapiaJibHE MOCBIIYEHHS JOTOBOPIB 010 BIAUYKEHHS HEPYXOMOTO
MaiiHa OyJ0 HaJaHO BUKIIOYHO HOTaplycaMm, BKIIOUYEHHUM [0 3aTBEPIKEHOIO
MiHicTepcTBOM IOCTHINT YKpaiHU TEpeiKy HOTaplyCiB, SKUMHA B yMOBaX BOEHHOTO
CTaHy BYMHSAIOTHCS HOTapiajbHI MAii MIOAO IIHHOTO MaifHa. [[is BKIIOYEHHS 10
BKQ3aHOTO TIEPENIIKy HOTapiyc TIOBMHEH BIAMOBIIATU TIEBHUM KPHUTEPIsIM, SIKI
nepeadaveHi mianyHkroM 9 myHkty 1 moctanoBu Ne 164 [1]. AHami3 1iux BUMOT Ja€e
3MOTY CTBEp/KYyBaTH, IO HOTAapilyC 3arajoM HE IOBMHEH MAaTH TMOPYIIEHb B
MuHysnoMy. [likaBuM € Takox KpuTepiil, sSikhil BUMAarae BijJ HOTapiyca y mepiofn 3
25 motoro 2022 p. 10 BKJIIOYEHHS HOTO 10 TEPENiKy HE MOCBIIYYBATH JOTOBOPIB
1010 BIAYYKEHHSI HEPYXOMOT'O MaifHa, 110 3HOBY K TaKU MiATBEPKY€E CIIPIMYyBaHHS
3yCWJIb JIEp’KaBM Ha TOCWJICHHS 3aXUCTy 1 OXOpPOHM HEPYyXOMOCTI KpaiHh Ta
MaiHOBHUX MPaB 3aIliKaBICHUX 0C10, SKi BOJOAIIOTh TAKUM MaltHOM B YKpaiHi.

[Ipote BiliHa TPOMOBKYETHCA, a KJIACHMYHA Tpiaja MpaBa BIACHOCTI BCE X HE
MOke (YHKI[IOHYBaTH HAJICKHUM YMHOM B aCIEKTI «PO3MOPSIHKCHHS» MailHOM 3a
TaKMX yMOB. 3 OTIJISAY Ha Te, IO OOOB’S3KOM JIEPKABU € CTBOPECHHS YMOB IS
peamizamii TpomMazsHaMu CBOiX mpaB, 28 kBiTHA 2022 poky HaOyma YHHHOCTI
noctaHoBa KabGinety MinictpiB Ykpaiau «IIpo BHECEHHS 3MiH 70 JESKHX MOCTAHOB
Kabinetry MinicTpiB YkpaiHu moao AiSUTBHOCTI HOTapiyCiB Ta (yHKIIOHYBaHHS
€IMHUX Ta JEPKABHUX PEECTPIB, AepKareiaeM sKuxX € MIHICTepCTBO IOCTHINI, B
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yMOBax BO€HHOTO ctany» Bija 19 kBitHst 2022 poky Ne 480 (nani — moctanosa Ne 480)
[3], sikOrO JneprkaBa, BIAMOBIIHO JO IYHKTY 2 TIOCTaHOBH, BIJIHOBWJIA JIOCTYII
KOPHUCTYBAuiB JI0 €IMHUX Ta JEP>KaBHUX PEECTPIB 32 iX 3BEPHEHHSIMH JJO TEXHIYHOTO
aJMIHICTpaTopa Takux peectpiB. BTiM, aHami3 mianyHKTy 15 myHkTy 1 mocTtaHoBH
Ne 164 [1] mae 3mory cTBepKyBaTH, II0 poOOTa PEECTPiB HE BIJHOBIIOETHCS HA
TEPUTOPIAX, SAKI IMepeOyBaloTh IIiJI OKyMaIli€w, Ta/abo Ha SKUX Oe3MoCepeaHbO
3MIMCHIOIOTHCS OOMOBI /i1, a TOMY IIIJIKOM 3pO3yMiJIO, III0 BYMHEHHsI HOTapiaJbHUX
JIH 1070 BIAYYKEHHsS HEPYXOMOTO MaiHa HoOTapiycamu, poOoue miciie (KOHTOpa)
AKUX 3HAXOJIUTHCA Ha IIUX TEPUTOPISX, 3a00POHSETHCS.

29 uepBHsa 2022 poky HaOpama ymHHOCTI moctaHoBa Kabinety MiHicTpiB
VYkpainu Big 24 yepBHs 2022 poky Ne 719 «IIpo BHeceHHS 3MiH 10 ACSKUX MTOCTAaHOB
Kabinety MinicTpiB YkpaiHu 100 HOTapiaTy Ta JIep:KaBHOI peecTpallii B ymMoBax
BOEHHOTO CTaHy» (nmajii — moctaHoBa Ne 719) [4], sskoro Takok Oyju BHECEHI 3MIHH
II0JI0 TIOPSIIKY BITUY>KEHHS HEPYXOMOro MaiHa. 30KpeMa, 13 3MiHaMH, BHECEHUMH
no moctanoBu Ne 164 [1] srimHo 3 moctanoBoro Ne 719 [4], 3a00poHSETHCS
HOTapiajibHE IIOCBITYEHHS JOTOBOPY IIOJIO BIUY>KEHHS HEPYXOMOIo MaifHa 10
3aKIHYEHHS OJIHOTO MICSIl 3 JHS JEp’KaBHOI peecTpailii mpaBa BIACHOCTI
BIJTUYy>KyBaya, SIKIIO Take MpaBo HAOyTO HUM Mija 4ac Jii B YKpaiHi BOEHHOTO CTaHy
Ha MiJCTaBl JOTOBOPY ab0 y 3B’sI3Ky 3 MEpeaaueto MaiiHa y BIACHICTb IOPUIUYHOL
0co0Hu SIK BHECOK, a00 y 3B’SI3Ky 3 BHUXOJOM 13 CKJIaJy 3aCHOBHUKIB (YYaCHUKIB)
FOPUJIMYHOT OCOOH.

Kpim Toro, mocranoBoro Ne 719 [4] Bnepiiie 3a mepion Aii BOEHHOTO CTaHy Oyia
BCTAHOBJICHA MOXJIMBICTh HOTAPiaIbHOTO MOCBIAYEHHS TOTOBOPIB 1010 BiAUYKEHHS
HEPYXOMOT0 MaiHa, SIKl yKJIaJaroThCsA Bl iMeHI (i3MuHOI 0COOM-BiAUyKyBaua Ha
iJICTaBl TIOBIPEHOCTI, BIJIMOBIIHI 3MiHM Oy BHECeH1 10 moctaHoBu Ne 164 [1], sxa
paHile MicTiia Taky 3a00poHny. [Ipu 11boMy BHOKPEMITIOIOTHCS TaKi 0OCOOJIMBOCTI: 3
JTHS TIOCBITYEHHS HOTApiyCOM JOBIPEHOCTI 1O JHS YKIAJIEHHS BIATOBIAHOTO
JIOTOBOPY HE TMOBHMHHO CIUIMHYTH OLIbIIE OJHOTO MICSI (IBOX MICAIB, SIKIIO il
MOCBIYEHO KOHCYJIbCHKOIO YCTaHOBOK  (AUIUIOMATUYHUM  TPEICTaBHHUIITBOM)
VYkpainu abo BiATOBIIHO O 3aKOHOIABCTBA 1HO3EMHOI JepyKaBH); SKIIO K CIUITMHYJIO
OuIbIlle BUIIEBKA3aHOTO CTPOKY — TIOCBIAYEHHSI JOTOBOPY MOXKJIHMBE 32 YMOBHU
OTPUMAaHHS HOTapiyCoOM 3asiBU JOBIPHUTENS MPO MIATBEP/KEHHS dii JOBIPEHOCTI,
CIPaBXHICTh MIAMKCY Ha SAKIA 3acCBIIYEHO HOTapiycoM (HE paHillie HDK 3a CiM
KaJICHJIAPHUX JTHIB), KOHCYJIbCHKOIO YCTaHOBOIO (IUTITIOMATUYHUM
MIPEJCTAaBHUIITBOM) YKpaiHu a00 BIATIOBITHO JO 3aKOHOAABCTBA 1HO3EMHOI JIepKaBH
(He paHimie HDK 32 OJUH MICAIb) IO JHS YKIJIAIEHHS BIAMOBIAHOTO noroBopy. Ha
Hally JIyMKY, 3a3Ha4eHl 3MIHM W00 OOMEXEHHS CTPOKY .ii JOBIPEHOCTI IS
YKJIaJ€HHS JOTOBOPY BIAYY)KEHHS HEPYyXOMOro MaifHa, abo > HeOOXIJHICTb
OTPMMAaHHS HOTApiyCOM 3asiBU JIOBIpUTENS TMPO MIATBEPKEHHS il TaKoi
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JOBIPEHOCTI, CHpsIMOBaHI Ha HEOOXIJIHICTh IOCHJICHHS BIIEBHEHOCTI HOTapiyca B
TOMY, IO JOBIPUTEIb HAa MOMEHT MOCBIIUYEHHSA JOTOBOPY € >KUBUM (Ha ab,
BIMCHKOBI i1 3MYyIIyIOTH MEpPEBIpATH Iiel (aKT caM TaKuM YHHOM, aJDKE I1HIII
CIIocOOM HE € JOCTEMEHHHMMH) 1 JdiiicHO Oa)kae HAacTaHHS BIAMOBIAHUX HACHIIKIB
NpaBoOYMHY (3aJJI1 YHUKHEHb MOKIIMBUX 3JIOBKMBAaHb 1 IIaxpaucTB, 3arposa
BUMHEHHS SIKMX € BULIOKO Y MEP1oJ1 JIli BOEHHOTO CTaHy).

Bapto 3ayBaxutu, 1mo 3a noctaHoBoro Ne 164 [1] B penakmii Bix 28.04.2022
POKY HOTapiaJibHe MOCBITYEHHS JIOTOBOPY IOJO BIAYYKEHHS HEPYXOMOTO MailHa
3/IICHIOBAJIOCh BHUKIIIOYHO 32 MICIIE3HAXO/KEHHSIM TaKOro MaiiHa, 3 OKPEMHUMH
0COOJIMBOCTSIMU BIUY)KEHHS MaifHa, po3ramoBaHoro y M. KueBi abo KwuiBchkiii
obnacti, mocraHoBowo X Ne 719 [4] mani 3MiHM OyJIO BUKIIIOYEHO, IO JIa€ 3MOTY
CTBEp/KYBaTU: HOTaplajbHE IIOCBIMYEHHS TaKUX JIOTOBOPIB 3IIMCHIOETHCS 3a
3arajJbHUM TPaBUJIOM — 3@ MICIE3HAXO/HKCHHSIM HEpyXoMoro MaiHa abo 3a
MICIIE3HAXOPKECHHSIM/MICIIEM peecTpallii CTOPOHH JIOTOBOPY, SK II€ IepeadadyeHo
crarrero 55 3akony Ykpainu «IIpo HoTtapiat» [5].

[TincymoByroUH, 3a3HAYUMO, IO HAIlIA JIepKaBa 3yMiJia 3MIHUTH 3aKOHOJIABCTBO
y BIAMOBIIHOCTI JI0 HOBUX OOCTaBWH, 1 Il 3MIHM HampsMy CHOpsSIMOBaHI Ha
MJBUIIEHHS OXOPOHHU 1 3aXMCTYy MpaB KOXKHOI 3alliKaBJIEHOI 0coOM Ha HEpyXxoMme
MaiiHO B YkpaiHi. Jyis miATBEpIKEHHS 3aCTOCYBaHHS OHOBJIEHOTO 3aKOHOJABCTBA
HaBeJIEeMO TMpUKIan 13 cyaoBoi mpaktuku. Tak, 05.10.2022 poky KuiBchkuii
pationnuii cyx M. Onmecu posriisiHyB crupaBy Ne 947/15160/22 3a mo3oBoM mpo
BU3HAHHS JIMCHUM JOTOBOPY KYIMIBII-TIPOJIaKy HEPYXOMOTO MaiHa Ta BH3HAHHS
mpaBa BJIACHOCTI, 32 SKOIO MPUBATHUM HOTapiycoM OyJi0 BiJIMOBJIEHO TO3WBaudy B
HOTapiaJbHOMY TOCBITYEHHI JOTOBOPY BITUYXKEHHS KBAPTHUPU HA TMIJCTaBl MMyHKTY
2 moctaHoBu Ne 164 Big 28 motoro 2022 poky [1] (3abopoHa BYMHEHHS
HOTapianbHOT 11i Big iMeHI TrpoMansHuHa Pociiicekoi ®eneparrii). Ockinbku
BIJIMOBIAa4 HE MaB MOXJIMBOCTI MpHUiXaTh B YKpaiHy ISl TTOCBIIUEHHS JOTOBOPY, 1
HaWroJIOBHIIIE — AificHO OyB rpomaasHuHoM Pociiickkoi depepariii, cya BHUPIIINB
BIJIMOBUTH Yy 3aJJ0BOJICHHI ITO30BY [6].
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Haykosuti kepignuk:

I'padap H. M.,

JOTIEHT KadepH IIUBUIBHO-IPABOBUX JUCITUILIIH,
KaHIUJAT FOPUJIUYHAX HAYK, JOICHT

(JIvsiscoKUll Oepoicasnuil yHieepcumem eHYMpPIUHIX CNpAg)

YPEI'YJIIOBAHHS CITAJIKOBHUX BIJIHOCHUH B YMOBAX
BOEHHOI'O CTAHY B YKPAIHI

3anpoBa/pkeHHST B YKpaiHI BOEHHOTO CTaHy 3dIMCHIOE CBi BIUIUB Ha
pi3HOMaHITHI chepr CYCHUIbHUX BiTHOCHH. Lle TakoXk, CTOCYEThCS MUTAHHS 3 SKUM
CTHKAIOTBCA COTHI THCSY OCI0 KOXKHOTO JHA, — 1€ HEOOXIJHICTb BPETYJIIOBaHHS
CHAJKOBUX BITHOCHH 1 TOB’SI3aHMX 3 HUM NUTaHb. TUMYacoBa OKYMaIlisi OKPEMHUX
TEpUTOPIA YKpaiHu Ta BiliHA CyTTE€BO BIUIMBAIOTh HA 3/IIHCHEHHS 0COOaMU CBOIX
mpaB y cdepl cnaakyBaHHA. 3aBISKH 4YOMY, JIepKaBa Ma€ CBO€YACHO 1 TOJIOBHE
e(deKTUBHO pearyBaTd Ha Takl 3MIHMA B KpaiHi, 1 TOTO 1M00 3a0€3MeUnTH MOBHUN
3aXHMCT 1 peaizallito mpas JIIOJAWHH 1 TpOMaIsTHUHA. TOMy, 3 TOYaTKy BOEHHOI arpecii
Oynu TpPUUHATI BIAMOBIAHI HOPMATUBHO-TIPABOBI AaKTH, B SKHUX BHU3HAYAIOTHCS
OCOOJIMBOCTI PETYJNIOBAaHHA 1 3IIACHEHHS CHAJAKOBUX TMpaB. Tak, HaMpUKIa,
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HOTapiajabHl i MOBHHHI 3IMCHIOBATUCA 3 ypaxXyBaHHSM ITOJIOKCHHS ITOCTAHOBH
Kabinety MinictpiB Ykpainu «/leski nuTaHHs HOTapiaTy B yMOBaX BOEHHOT'O CTaHY»
Bia 28.02.2022 poky Ne 164 B TOM uucCIli y IKOMY 3a3HA4€H1 1 BPEeTyIbOBaH1 TUTAHHS
OPUUHATTS crnaauuHu. Takoxk, CiJ 3a3HAYMTH Haka3, KU OyB 3aTBEpIKEHUU
MinictepctBa octuiii Ykpainu «IIpo 3aTBepmkeHHs 3MiH J0 JEIKUX HOPMATHUBHO-
paBOBUX aKTIB y cepi HoTapiaTy» Bix 11.03.2022 p. Ne 1118/5.

[IpoananizyBaBiii AaHl akTH, MOXXHA CGHOPMYJIIOBATH KIFOYOBI AaCHEKTH
pEryJIIOBaHHS CHaJAKOBUX BITHOCHH B YMOBaxX BOEHHOTO CTaHy B Y KpaiHi.

Tak, nis Toro, o0 sIkoMOTra IIMpIIE PO3TISHYTH JaHy TeMy, CJij 3’sCyBaTH,
o sBJIsiE COOOI0 caMe TOHSTTS «CHaAKyBaHHs». BiamosigHo mo crarti 1216
[uBinbHOrO KOJEKcy Ykpainu: «CrnaakyBaHHSM € mepexif mpaB Ta 0O0OB’s3KiB
(cmammuan) Big ¢Gi3UYHOT OCOOHM, SKa IMoMepia (CHaaKoAaBlisl), JIO I1HIIUX Oci0
(crragkoemitiB)» [1].

JlaHe TIOHSTTS HE BTpaya€e CBOEI 3MICTOBOi CYyTi, HaBITh 3 OTOJIONICHHSM B
VYkpaini BoenHnoro crany. Il[o crocyerbcst 3MiH, siki Oyiu BEJEHHI Yy CHAJKOBI
BIIHOCUHU, TO B MEPIILy YEpry CIiJl OKPECIUTU CTPOKHU JJI BIJIMOBH 1 MPUNUHATTA
CHAIIMHUA. 3arajibHl CTPOKHU 3aJIMIIAIOTHCS 0€3 3M1H, Ta CTAHOBIISTH IIICTh MICSIIIB 3
nHs cMepTi ocobu. [IpoTe, Ha mepioJi BOEHHOTO CTaHy CTPOK JUISl TPUHHSTTS
CHaaIMHA a00 BIJIMOBH Bif 11 NPUUHATTSA 3ymUHSEThCA. BimmoBimHo go m. 3
[ToctanoBu Kabinery MinicTpiB Ykpainu «Jlesiki muTaHHsS HOTapiaTy B yMOBax
BOeHHOTO cTaHy» Bin 28.02.2022 No 164 BcTaHOBIEHO, IO MEpedIr CTPOKY I
OPUUHATTS CHAAIIMHA a00 BIAMOBU Bia 11 NPUHHATTS 3yNMUHSAETHCS Ha dac il
BOEHHOTO CTaHy, ajie¢ He OLIbIe HDK Ha 4OTHpHU Micsii. CBIJONTBO MPO MPaBO Ha
CHAAIINHY BHUIAETHCS CHAJAKOEMIIM TICHS 3aKIHUCHHSI CTPOKY [UJISl TPUMHSITTS
crniaamau [2].

[IpoananizyBaBim gaHy 3MiHy, MOXHA CKa3aTH, 1110 BaXJIMBE 3HAYEHHS B1IIrpae
came (akT 3ampoBa/pkeHHS YkazoM [Ipesunmenta Ykpainu BoeHHoro crany. Lle
BiOynock 0 05:30 panky 24 motoro 2022 poky. Y 3BUYaliHOMY BHUIIAJIKY, a caMe 0
BBEJICHHSI BOEHHOTO CTaHy, AKIIO 0co0a MOMHpAE, a 3 JHS 1i CMEPTI MUHYJIO IIICTh
MICSAIIIB, TO CTPOK BBAYKAETHCS 3aKIHYEHUM 1 HOTApPiyC MOXKE BHJIATHU CBIJOILITBO PO
paBo Ha crmaaumHy. ToMy, K0 ocoba rmoMepiia MIiCis MPOToJIONIEHHS! BOEHHOTO
CTaHy, TO HMIECTUMICAYHUNA CTPOK HA MPUUHATTS CHAAIIMHUA PO3MOYHETHCS B JICHD
3aBEPIICHHS BOEHHOTO CTaHy. SIKmio ocoba momepria, me A0 TPUUHSATTS BOEHHOTO
CTaHy, aje MISCTUMICSIYHUNA CTPOK II[eé HE 3aKIHUYMBCS, TO TAaKUW CTPOK Oyne
MPOJIOBXKEHO HA TOW TEpPMiH, SIkhii OyB Ha MOMEHT BBEJICHHS BOEHHOTO CTaHY.
Hampuknan, skmo oco6a momepna 03 ciuas 2022 poky, TO Taki ocoOu 3MOXKYTh
peanizyBaTd CBO€ MPAaBO Ha CHAAMIMHY MPOTATOM S5 MICSINB MiCHsA 3aKIHUEHHS i
BOEHHOTO CTaHy.
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3yNUHEHHS CTPOKIB ISl BIAKPUTTS CHAIIIUHA MOTHUBYETHCS THUM, 11O 0CO0I1 13
3asiBOI0 MOTPIOHO 3BEPHYTUCH IO HOTapiyca MpO BIIKPUTTS CHAIIIMHU, ajie Taka
oco0a MO)Ke HEe MaTH JIOCTYITy JI0 YCIX HEOOXITHUX TOKYMEHTIB, BHACIIIOK OOMOBHUX
T, skl moTpiOHI HOTapiycy. Takox y JJaHOMY BUIMAJAKY MPUCYTHS JIpyra mpooiiema,
sKa TOJISITaE B TOMY, II0 MOXKE OyTH OOMEKEHHI JOCTYI 10 JCPKABHUX PEECTPIB,
SKUW TOTpIOHUN HOTapiycy I 3IIMCHEHHS CBO€i mpodeciiHoi AiSIbHOCTI.
BpaxoBytoun mgaHi yMOBH, 3yNUHEHHS CTPOKY JJIA MPUHAHATTS CHAAIIMHU BHCTYTIA€
HEO0OX1IHOO YMOBOIO.

HactymHa 3MiHa, sIKa CTOCYETHCSI PETYIIOBAHHS CITaJIKOBUX BiIHOCHMH B YMOBAax
BOEHHOTO CTaHy — MICIIe IPUUHATTS CHaAuHU. SIKIIo 3BepHYTHCH 0 [luBinbHOTO
KOJEeKCYy YKpaiHy, To B ctarti 1221 3a3HaueHo HacTymHe: «MiclieM BiIKpPHTTA
CHAJIIMHA € OCTaHHE MICIE MPOXKUBAHHA CIHAIKOAABIA. SIKIIO MiCe MPOXKUBaHHS
CHAJKOJABIl HEBIJIOME, MICIEM BIIKPUTTS CHAAIIMHA € MICII€3HAXO0KEHHS
HEPYXOMOro MaiiHa ab0 OCHOBHOI HOro 4YacTWHM, a 3a BIJICYTHOCTI HEPYXOMOTO
MaiiHa — MICIIe3HaXO/PKEHHSI OCHOBHOI YacTHHH pyxomoro MaitHa» [1]. Opnak,
11 6epesnst 2022 poxy MiHicTepcTBOM IOCTHUIlT YKpaiHW OyTH BHECEHI 3MIHU 10
JESKMX HOPMATHBHO-TIPABOBUX aKTiB. Takowo 3MIHOI BHCTYIA€ MPUUHSITTS
«Ilopsinky BUMHEHHS HOTapiaJibHUX A1l HOTapiycamu YKpaiHu», 3aTBEpHKEHOTO
Haka3zoM MiHicTepcTBa rocTHIlli Ykpainu Bix 22 mrororo 2012 poky Ne 296/5. YV
JAHOMY Haka3l 3a3Ha4eHO HacTymHe: «B yMoBax BO€HHOro ab0 HaJI3BUYAITHOTO
CTaHy CIaJIKoBa CIpaBa 3aBOAUTHCS 3a 3BEPHEHHSIM 3asBHUKA Oy/Ab-SKUM
HOTapiycoM YKpaiHM, HE3aJ€KHO Bif Micus BiakputTTs crammman» [3]. Jlana 3mina
JI0 CIAaJIKOBOTO 3aKOHOJABCTBA € JOCHUTh BaroMolo, ajpkeé B yMOBaX BIMHU BeJUKa
KUIBKICTh TPOMAJIIH OYyJIM 3MYIIIEHI TMOKUHYTH DPIAHI JOMIBKH, Ta BHUiXaTW B IHIII
perionn. Tomy, 3aBe/leHHS CMAJKOBOi CpaBu 0€3 MPHUB’A3KU JI0 MICHS BIIKPUTTS
CHAAIIMHA 3a0e3MeUnTh MPaBO KOXKHOI O0cOOM Ha BPETYIIOBAHHS CBOiX IpaB Ha
CHAIIHNHY.

Takox cmig BpaxyBaTh Taki 3MiHH, SIKI OyJlM 3aCTOCOBaHI B PETyJIOBaHHI
cnaaKoBuX BigHOCHH. Cepell HUX MOKHA BiJI3HAUYUTHU:

1) sixito BiacyTHIN moctyn g0 CrnagkoBoro peectpy (B yMOBax BOEHHOTO CTaHy
TaKe 4acTO TPAIUISETHCS), TO HOTAPlyC MOXKE 3aBOJMTU CHAJKOBY CIIpaBy 0e3 Horo
BUKOPUCTAHHS, ajie BIH Ma€ 3JIHCHUTH TMEPEBIpKYy HASBHOCTI 3aBEJCHOI CIpaBH,
3aMoBITy Ta CMAIKOBOTO JOTOBOPY MPOTATOM S5 AHIB 3 JHS BIAHOBIICHHS JAOCTYIY 0
IIOTO PEECTPY;

2) nwiie micas TepeBIpKU BIJOMOCTEH PEECTpy, CTOCOBHO paHille 3aBeAeHOI
CIaJKOBOI CIIpaBH, BOHA MOXeE peecTpyBaTucs B CIiaIkOBOMY PEECTPI;

3) 3a BigcyTHOCTI qoctymy 10 CragKkoBOro peecTpy, B yMOBaX BOEHHOTO CTaHy,
peecTpallis BIJIOMOCTEH TpO: CHAAKOBI JOTOBOPH, 3MIHM JIO HHX, 3arlOBITH,
CKaCyBaHHsI 3aIlOBITIB, 3MIHU JI0 HUX; BUJAHHS CBIJOITBA MPO MPABO HA CHAIIIUHY
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Ta iX JyOJliKaTh; PO3IpBaHHS CIAIKOBUX JOTOBOPIB IMPOBOIAUTHCS IMPOTATOM 5
poOOUYNX AHIB 3 JTHS BITHOBJICHHS TaKOTO JIOCTYIY;

4) 3a00pOHSETHCS BHUJIaYa CBIJOITBA PO IMPABO Ha CIAJIIMHY Yy CIAJIKOBIM
crpaBi, 3aBelieHId 0e3 BukopucTaHHs CHaaKoBOro peecTpy, N0 il peecTpaiii y
CrmagkoBomy peectpi [3].

[Ilo cTocyeThcs 1HIIUX MMOJOKEHB IOJ0 PEryJOBaHHS CHaJKOBHUX BIJIHOCHUH 1
CIAIIIMHY, TO BOHH He 3a3Hanu 3MIH. OTKe, BOHM BIAIIOBIZAIOTH TIH caMii
IPOIIEAYPl 1 3aCTOCOBYIOTHCS Y TOMY K TOPSIAKY, IO U 10 IIPOTOJIONISHHS] BOEHHOTO
CTaHy Ha TepUTOpli YKpaiHu.

TakuM YMHOM, CIIaJKOBI TPABOBIIHOCHMHHM € TIOBHOIO MIpPOIO 3aKOHOJABYO
BpEryJibOBaHl, HE3Ba)Kal0UM Ha BBEJCHHS BOEHHOTO CTaHy B Kpaini. Yepes Te,
CIaJIKOEMIT MarOTh OyTH 0013HaHI B 3alPOBA/PKEHUX 3MIHAX JI0 3aKOHOABCTBA 11010
BpETyJIIOBaHHS TMHUTaHb CIAJIKyBaHHS JUISI MOJKJIMBOTO 3aXHCTy CBOiX CITaJKOBUX
pas.
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Cryc B. 1.,
3100yBay BUIIOT OCBITH [HCTUTYTY mpaBa
(/Ivsiscoruti Oepoicasnutl ynisepcumem 6HympiuiHix cnpae)

Hayxosuii kepienux:

byruncbka P. 5.,

JOLIEHT KadeIpu TOCIo1apChKO-TIPaBOBUX JTUCIMILIIH,
KaHJAWIaT FOPUIAYHUX HAYK

(JIvsiscoKUll Oeporcasnuil YHieepcumem eHYMpPIUHIX CNpag)

NEPKABHA CJIYKBA 3AUHSTOCTI B YKPAIHI: TEPEBATH TA
HEJOJIKHU. JISIJIBHICTD IIJ] YAC JIi BOEHHOI'O CTAHY

CporojiHi, KOJM 3HAYHA YaCTHMHA YKpAiHIIB CTUKAE€TbCS 3 (HIHAHCOBUMHU
npobiemMamMu, 3aTPUMKOIO BHUILJIATH 3apOOITHOI IUIATH, HU3BKMM PIBHEM TIEHCIH Ta
0e3po0ITTSAM, e(peKTHBHA ISUIBHICTh CIY)XKO 3alHATOCTI MOXE CTAaTH BaXXJIUBUM
KPOKOM y BUXOJI1 KpaiHU 3 KpH3H, OB’ sA3aH01 3 0e3p00iTTsAM. OcO0IMBO, 5 BBAXKAIO,
Ha 111 MpoOJIeMHU BIUIMBAE BiMHA, AKa 3aauiuia 6€3 poOOTH TUCS Y1 Jr0Jei. Y 3B’ SI3KY
3 IIUM OCOOJIMBOTO 3HA4YEHHS HaOyBalOTh 1HCTHUTYIIII Ta YCTAaHOBH, BIJAMOBIJAIBHI 32
nporiecu B cpepi 3aHITOCT1 HACEICHHS.

JlepxaBHa ciyxk0a 3alfHATOCTI € IIEHTPaJi30BaHOI CHUCTEMOIO JIep KaBHUX
YCTaHOB, MISUTBHICTh SIKOT CIPSMOBYETHCS Ta KOOPAUHYEThCS MIHICTEPCTBOM
eKOHOMIKM YKpainun. BoHa € akTUBHMM TOCEPEIHUKOM Ha PHUHKY TMpaiil MK
po0OOTONABIISIMU 1 TITyKauaMu poOOTH, sika Ha OE30IUIATHIM OCHOBI HAJA€ MOCTYTH 13
MOIIYKY MIAXOA01 poOOTH Ta MiAOOPY MEepcoHaTy, a TAaKOXK COIlaidbHI MOCIYTH 3
JIEP’)KaBHOTO COINIAJIbHOTO CTpPaxyBaHHS Ha BHIAIOK 0e3po0ITTS Ta 3iHCHIOE
BUILJIATy MaTepiaJIbHOTO 3a0e3IMeUYeHHsI y 3B’SI3Ky 3 TUMYAacCOBOIO BTPATO POOOTH
[1].

3rinno crarti 43 Konctutymii YkpaiHu KOXKEH Mae TMpaBO Ha TMpaIio, 10
BKJIFOYA€ MOKJIUBICTH 3apOOJIsATH cOO1 Ha KUTTS Tparlelo, Ky BiH BUIBHO 00Mpae abo
Ha SIKy BUIBHO TMOTOJKY€eTheA. IIpu 1mboMy neprkaBa CTBOPIOE YMOBHU JJISI TIOBHOTO
3MIMCHEHHS TpOMaJsiHaMU MpaBa Ha MpaIlto, TapaHTye PiBHI MOXKJIMBOCTI y BHOOpI
npodecii Ta poay TPYAOBOI MiSUTBHOCTI, peaji3oBye mporpamMu mpodeciiiHo-
TEXHIYHOT'O HABYaHHS, IMJATOTOBKM 1 TEPEHIATOTOBKA KaJpiB BIATIOBIIHO [0
cycruibHux 1oTped [3]. YV 3B’s3Kky 13 mum 1 Oyna crtBopeHa JlepkaBHa ciryx0a
3aHATOCTI, IKa BUKOHYE TaKl (PYHKIIII:

- [TocepeqHUIITBO y TIparieBIAMITYBaHHI (TPYI0BE TOCEPETHUIITBO);

- Po3BuToK 1H(OpMAIITHUX CUCTEM PUHKY Ipall;

- YmpaBniHHA TporpaMaMu PeTyJIIOBaHHS PUHKY Tparli;
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- YrpaBiiHHS JOTIOMOTOI0 10 6€3p0o0ITTIO;

- YrpaBiiHHS PETYISTOPHUMU JisiMH [2].

JN3C inpopMye TrpoMajsiH MpO CTaH PUHKY Tpaili, HAAA€ TCUXOJOTIYHY
OIATPUMKY Ta IOBIOMIISE IPO HASIBHICTH KypciB MpodeciiiHOi MiArOTOBKHA Ta
niaBUINECHHS KBanmidikarii. bipxka mpartii gy»e 4acTo MpoBOJIUTh sipMapKu BaKaHCIH, 1
3/IIMCHIOE KOHKYPCH BiJl BEJIMKMX KOMITaH1i po6oToaBIiB. Bee 11e moserirye momryk
aKTUBHUM IIyKayaM poOOTH, OTIOMarae BIAIITYBAaTUCS IM Ha BIIMIHHHX YMOBax, a
TOJIOBHE — 3HAWUTH PoOOTY 1 cipaBy mpii [5].

Tomy ciiji BUAUTMTH HACTYIIHI TIEpEBaru:

1. ®axiBimi ciayK0 3alHATOCTI MiIOTh B IHTEpecax TI'POMAJsH, TOMY SK iX
OCHOBHHM 3aBJIaHHAM 1 pOOOTOIO SIBIISIETHCS HAJJaHHSI POOOYUX MICIIb;

2. [locnyru, KOHCyNbTallli, JIEKIll, TPEHIHTHU, KYpCU — HAJal0Thcs aOCOIIOTHO
OE3KOIITOBHO;

3. Bumata mo 6e3po0iTTio MpH BIJICYTHOCTI BaKaHCIH;

4. Yac oTpuMaHHA COIIaJbHOI JOTIOMOTH 3apaXxOBYEThCS SIK CTa), HapIBHI 3
IHIIUMHU poOOTaMH, BKIIIOYAKOYH TPOMAJICHKI [5].

5. Kap’epni pagHuku — 116 HOBOBBEICHHI OpraHd, sIKI 3I1HMCHIOIOTH
IHIUBITyaIbHUM CYTPOBIJ JIOAMHU A0 TMpaneBiamTyBaHHs. [lpu 1mpoMy BOHU
JIOTIOMAraroTh il yCBIJOMUTH CBOi CHJIbHI SIKOCTI, MOJOJATH TICUXOJIOTIYHI 6ap’epw,
BU3HAYUTHU HAsBHI KOHKYPEHTHI TEpeBard Ta YCYHYTH MEPEIIKOIU Ha MUISAXY J0
MIOCTABJICHOI METHU. 3a MOTpeOU MOpPaauTh NIPOUTH NTPpO(PHABUAHHS, BIJKPUTH BIACHY
CIIpaBy, B3SITH y4acThb Y TPEHIHTax 4M CeMiHapax, HaJacTh JOMOMOTY B IiATrOTOBIII
pe3oMe;

6. PexpyTunr — e Takox HoBatis aig JI3C . Bin qonomarae 3Ha4HO TOTIOBHUTH
0a3y 1rykadiB poOOTH, MIBUJIKO MOIIUPIOBATH 1H(OPMAIIIIO0 PO BaKaHCIi HA BIACHHUX
pecypcax , OJAeHHO OHOBIIIOIOYH CaiT Ta fAaHi [6].

OpHak, HE3Ba)KaOUM HA XOPOIII MO3UTUBHI MOMEHTH, € 1 KiJIbKa HEraTUBHUX. 3
HUX BapTO BUIJIUTH HACTYIIHI:

1. baza BakaHciii Oip>i mpaill Ma€e JIy>Ke BEITUKY KIJIbKICTh MPOTMO3HIIIN Marounx
HU3bKY OIJIATy Mparli;

2. [ToBHMIA CNIEKTp MOCITYT HANAETHCS BUKIIOYHO OE3pOOITHUM, SIKI CTOATH Ha
o0miky. OpHak Mpaiodi TPOMAAsSHU MOXKYTh 3BEPTATHCS 3a KOHCYIbTAIlISIMU 1
rmopajamMu, a TaKOXK JUIsl O3HaHOMJICHHS 3 HOBUMH BaKaHCISIMU 1 iH(popMaIiero;

3. TpannstoTbCsl BUMAAKU HEBIAMOBITHOCTI HaIaHUX BAKaHCIHM 3 MIMCHICTIO a0
aKTyanbHICTIO [5].

4. ManeHbKa CyMa BUILJIATH JOTIOMOTH IO 0€3pO0ITTIO.

MiHiMaJIbHUI PO3MIP BUIUIATH JOTIOMOTH 1O 0e3po0iTTi0 ctaHoBUTH 1800 rpH.
MakcumanbHUI po3Mip JOTOMOTH MO 0€3pOoO0ITTIO MiJl Yac Mii BOEHHOTO CTaHy HE



195

Moxke TepeBuiyBati 150 BiICOTKIB MIHIMaJIbHOI 3apOOITHOI IJIATH, BCTAHOBJIEHOT
3aKOHOM Ha 1 CiUHS KaJeHIapHOro POKY, Ta CTaHOBUTHL 9750 rpuBeHs [7].

3 1modYaTKoM TMOBHOMACIITAOHOI arpecii MUIBHOHM  YKpaiHIIB  CTaju
0e3pobiTHuMHU. [Ipu 11bOMY HOBOSIBJIEHI 0€3pO0ITHI HE CTalOTh Ha OOJIK y ILIEHTP
3aMHATOCTI, XO0Ya MOIVIM OW OTPUMYBaTH IPHUHANMHI JOMOMOTY 3 0e3poOiTTS.
Jlep>xkaBHa ciry>k0a aKTUBHO CIpUSE MIJBUILIECHHIO PIBHS MpalleBlallITyBaHHsA. Tak, 3
24 moToro ciay»k0a npanepiamryBaia 93 TUCAUYl TPOMaJISH.

OHOBJICHHSIM y 3aKOHOJIaBCTBI, 3 MOYaTKy 30pOiHOI arpecii, y B3aeMoAil 3
IIEHTPOM  3aWHATOCTI € MOXKJIMBICTH  PO3IpBaTH  TPYJOBUM  JIOTOBIp B
onHOCTOpoHHBOMY TIopsnKy i BIIO Ta rpomazsy, siki nepedyBaroTh Ha TEPUTOPII,
ne BenyThes 0oioBi aii. [y mboro B Oyab-sIKOMY IIEHTP1 3aWHATOCTI Tpeba mojaaTu
3asBy Ha 1M’si poOOTOJAaBLS PO MPUIUHEHHS TPYIOBOTO TOTOBOPY (OJHOYACHO 13
3asBOI0 MPO OakaHHs OTpUMATU cTatyc 0e3pobiTHOro). CBOE Yeproro ciyxda
3aiHATOCTI Oepe Ha cebe 000B’ 30K MOBIIOMUTH MpO 1ie podboTomasiys, [leHciiiHmit
dboHI 1 MOJATKOBY CIykOy, IO 3HAYHO OOJIETIIy€e 3TIMCHEHHS IIl€l MpOUEeAypHU
npaiiBauKy. Hapasi JlepskaBHa cityx0a 3aiiHITOCTI MAaKCUMAJIBHO CIIPOCTHIIA (hopMU
3asB MPO HaJIaHHS CTaTycy O0e3pOoOITHOTO Ta MPU3HAYEHHS BUIUIATH JOMOMOTH TIO
0e3pooitTio [8].

OTxe, mpoaHaTI3yBaBIIM BUIIECKAa3aHE MOXHA 3pOOUTH BUCHOBOK, IO
Jlep>xaBHa ci1y»0a 3aifHSATOCTI — 1€ CUCTEMA JIEP)KaBHUX YCTAHOB, SIK1 JOTIOMAraroTh
13 mparneBIamTyBaHHsIM TpoMajsiH. [Ipu oMy, 3BHYafHO, Ma€e CBOI OCOOJIMBOCTI,
OCHOBHOIO 3 SIKHX € Te, 110 (axiBIll CIIy>kO 3alHATOCTI JIIFOTh B 1HTEpEcax TPOMaJIsiH,
TOMY K iX OCHOBHHUM 3aBJaHHSIM 1 pOOOTOIO SIBIISIETHCA HAJaHHS POOOYHX MIiCIIb.
3BuyaitHo x 1 € Hemoniku y (QyskmionyBanHs J[3C. Ha choromHimmHiil neHb
Jlep>xkaBHa cimyk0a 3aiiHATOCTI aKkTHBHO momomarae BITO ta yciMm, XTO 3aauIIuBCS
0e3 poOOTH BHACTIIOK BIMHH, ajie HE BCl 3BEPTAIOTHCS 32 JIOITOMOTOIO.
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