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e BcmynHe csn080

TOMOBI TEH/EHIII{
IIPABOBOTI'O PET'Y/JIIOBAHHS
B YKPATHI 2020 POKY

MuHae kaJeHJAapHUWA piK i 3HOBY HPUAUYHUN aKyJIbTET
JIbBIBCBKOIO [iep>KaBHOI'0 YHIBEpPCUTETY BHYTPILIHIX ClIpaB OpraHiso-
BYE NPOBeJIeHHS WO0PiYHOI HAyKOBOI KOHepeHIii.

[lboropiy npaBHUKH, 9K 3aBXAH, KJIONOTAJTUCA PO 3aXUCT NpaB
Ta cBO6O/| JIDAWHY, aJie i3 peMapKow Ha /it mpaBa MiJ yac 0co6JaMBO-
ro nepiofy — 3ampoBa/pPKeHHS KapaHTHHHUX o6MexeHb. CaMe ToMy
NpaBoBe peryJjiloBaHHA B YKpaiHi, K i B ycbOMy CBiTi, Ha6yJl0o HOBUX
XapaKTepHUX 0COBJIMBOCTEH.

Y cy4acHill geMOKpaTU4HiH, conjajabHiA i mpaBoBiil JepkaBi
[IpaBOBe peryJil0BaHHS Ma€ OpPi€EHTYBAaTHUCA Ha 3abe3neyeHHs1 MOTPeO
npuBaTHOI oco6u y ii BifjHOCHHAax i3 my6siuyHOO Bjajgor. HopMaTus-
HUM NiJIPYHTAM Takoro migxony Buctynae KoHcTuTyuisa Ykpainy, ge
BCTAHOBJIEHO, 1110 YyTBEP/KEHHS | 3a6e31e4eHHs MpaB i CBO6OA T0Au-
HU € TOJIOBHUM 000B’SI3KOM JlepkaBU. He MoKHa He 3raZjaTl y LjbOMy
KOHTEKCTi ¥ mpo Te, 1m0 cy6’€KTU MyO6JIiYHOI BIafW AJisi BUKOHAHHSA
CBOIX MOBHOBa)KEHb AIIOTh Yy MeXax Ta CIoci6, BU3HaYeHUX KOHCTUTY-
LIi€EI0 Ta 3aKOHAaMHU YKpaiHU.

CkylafHUH |1 cyneped/iMBUM NpoLeC yA0CKOHAJIEHHS] TPaBOBOTO
peryJioBaHHA y Bcix cdepax BiIHOCHH YKpaiHCbKOI AeMOKpaTH4YHOI
IIpaBOBOi JilepKaBU 3 4acy 3J00yTTS He3aJeXHOCTi CyNpOBO/KyBaBCs
HU3KOI0 MpaBoBUX pedopM i BiZICYTHICTIO KOHCEHCYCy B CYCIiJIbCTBI
moAo 3micty Ta ¢opm i camux 3MiH, i cTpaTeriyHoi MeTH MPaBOBOro
pPO3BUTKY JepKaBH.

3 oryAfy Ha lie, aKkTyaJisyBajacd npobsieMa yJOCKOHaJeHH:
MPaBOBOTO PEryJIOBAaHHA PIi3HUX IHCTUTYTIB 1 raaysed mnpasa Ta



Jep>KaBHOI opradizalil »XKUTTELIANBHOCTI CyCHiJIbCTBA Ha OCHOBI
po3MaiTux pedopm.

YnpozoBx Mailke TpUJLSTH POKIB He3a/eXHOCTi YKpaiHU npa-
BOBa cHUCTeMa IlepebyBa€ y CcTaHi CTPYKTypHOi TpaHcdopmalii. OHOB-
JIIOETHCA Y 3aKOHOJABCTBO, 1[0 PETryJIIO€E, 30KpeMa, BIJHOCUHU JiepKa-
BU 3 I'POMaJsIHCBKUM CYCHiJIbCTBOM; NPUTATHEHHsS MOC3/I0BUX 0Ci0
Jlo BiamoBifasbHOCTI 32 HEBUKOHAHHS My06JIiYHUX 3000B’s13aHb, BiIHO-
CHHH, 1110 BUHUKAIOTh ¥ chepi agMiHicTpaTUBHOI tocTullii; y cdepi Ha-
JaHHA aIMiHICTpaTUBHUX NOCJAYT, BiJHOCUHHU LIOA0 BiJIOBIAAIbHOCTI
3a MOpPYIIEHHS 3araJibHO0O0B I3KOBUX MPaBUWJI, YCTAHOBJEHUX MyO6JIi-
YHOI0 aJIMiHicTpaLji€m.

Heo6xiJHO KOHCTATyBaTH HasBHICTb JeAKUX NPOTAJMH y Ipa-
BOBOMY pPeryJiIl0BaHHI BaXXJIMBUX KOHCTUTYLIMHO-NPAaBOBHUX i afMiHic-
TPaTUBHO-NPAaBOBUX IHCTUTYTIB. 30KpeMa, Y 3aKOHOJAABCTBI IpoOCTe-
YKY€ETBCS1 HEUITKICTb NPUHLUIY HAapOAOBaaA/sA, He[J0OBEpLIEHICTb Npa-
Ba HapoJy 3MiHIOBaTH Ta BCTAHOBJIIOBAaTU KOHCTUTYLIWHWUH Jaj, Ae-
KJIApaTUBHICTb KOHCTUTYLIMHUX NpaB JIIOAWHU | rpOMajsHUHA, He-
BignosigHicTe cTaTtycy IlpesuzseHTa YKpaiHUM KHOro MOBHOBAXXEHHSM,
KOHCTUTYLiHHUHN crioci6 popMyBaHHS Ypsany. Bce ue 3akiazjae KoH-
JIKTHICTh y HOTr0 KOMaH/JHY po06OTY, leMOHCTpye HeePeKTHUBHY CHUC-
TeMy LieHTPaJIbHUX OPTraHiB BUKOHABYOI BJa/i1, YHEMOXJIMBJIIOE aMi-
HiCTpaTHUBHO-TepUTOpiaJbHy pedopMy Ta 3aBeplueHHs pepopMu Je-
LeHTpaJi3alji, raJlbMye HOpMaTHUBHI NepeiyMOBU GOpMyBaHHA He3a-
JIEXKHOI Ta caMOCTilHOI cyZ0BOI BJIa/ilU Ta OpPTaHiB KOHCTUTYLIMHOI 10C-
TULii, AignabHOCTI cy6’ekTiB my6ivHOI aaMiHicTpalii y cdepi aaminicT-
PaTUBHO-TOCNOAAPCHKOr0 NMpaBa, MyHIUNaJIbHOTO NMpaBa, NoJilench-
KOr'o IIpaBa, MpaBa My6JiYHol C/IyX6H, 10JaTKOBOr0 Ta MUTHOIO Ipa-
Ba, IIpaBa COLiaJIbHOr0 3aXWCTY, HaZlaHHA aJMiHICTPaTUBHUX MOCIYT
i dyHKUiOHYBaHHS a/{MiHICTPAaTUBHOIO CYyJOYMHCTBA, fIKi MPAKTUYHO
3a6e3Mevy0Th MOXJIMBICTh 3aXWUCTY NPUBATHUX OCi6 Bij cBaBiLIA
Cy6’€eKTIB, HaJliJIeHUX BJIaJJHUMU IOBHOBaXXEHHSIMU TOL0. FK HACIi0K,
HecTabiibHa i HeviTka KoHcTUTYIiT YKpaiHU € Heli€EBOIO Ta He MOXe
cTaTy 6a3010 AJs1 BKpal HeoOXiZHUX CycHinbCcTBY pedopM — MoJiTHY-
HOI, KOHCTUTYIilHOI, afiMiHicTpaTUBHOI, cyA0BOi, pedopMu MicuieBoro
CaMOBPAAYBaHHA Ta JelleHTpaJsi3anil.

Y cdepi rocnosaproBaHHA JAepxaBa 3/iHCHIOE JAOBrOCTPOKOBY
(cTpaTeriyny) i noTo4Hy (TaKTHYHY) €EKOHOMIYHY i coljiaJIbHy MOJIITH-
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Ky, CIpSIMOBaHy Ha peaJli3alilo Ta ONTHMaJIbHe y3ro/KeHHs iHTepeciB
Cy6’eKTiB rocrnoiapoBaHHs i CHOXXHUBAYiB, Pi3HUX CYCIIJIbHUX BEPCTB
i HacesleHHsd 3arajioMm.

OpieHTUpaMu A1 po3p0O6JIeHHSI MPOEKTIB MPOTHO3HUX i MpO-
rpaMHHUX JOKyMEHTIB, HOpMaTUBHO-IIPAaBOBUX aKTIiB y cdepi 3abe3mne-
YyeHHH 36a/1aHCOBAHOCTI EKOHOMIYHOTI0, COI[iaJIbHOTO Ta €KOJIOTiYHOTr0
BUMIpIB CTa/0ro po3BUTKY YKpAIHHU CJAYTYIOTh BU3Ha4eHi B Ykasi [Ipe-
3ugeHTa Ykpainu Big 30 BepecHa 2019 poky wijzi cTasoro po3BUTKY
Ykpainu Ha nepiog 10 2030 poky, 110 BiANOBiAaIOTh MPOroJOLIEHUM
pesoJroniiero 'eHepasbHOI Acamb6sei Opranizanii O6’eqHaHux Hamiit
Biz 25 BepecHst 2015 poky Ne 70/1 rno6anpHUM LisIM CTajJoro pos-
BUTKY o 2030 poky 3 ypaxyBaHHAM crelu¢dikd pO3BUTKY HalIoi
Jlep>KaBH.

Co1jiaibHO-€eKOHOMIYHOI OCHOBOI QYHKIIIOHYBaHHS OY/b-s1KOI
€KOHOMIYHOI CUCTEeMH € BiJHOCMHU BJIACHOCTI. YKpaiHa Mae€ OJHI
3 Hallkpamux 3eMesbHUX PoHJIB y €Bpomni. OfHAK CTBOpPeHHA edek-
THUBHOT'O0 PHUHKY CIJIbCBKOTOCIOJApChbKUX 3eMeJib Y Halllikd KpaiHi Aoci
3aQ/IMIIAETBCA NUTAHHAM CTpaTeriyHol BaXKJIMBOCTI, Bij peasisanil
AKOTr0 3aJIeXKUTh JUHAaMiKa coliiaJibHO-eKOHOMIYHOro po3BUTKY AllK,
3eMeJIbHUX BiITHOCHH i BCi€l HallioHa/JIbHOI EKOHOMIKH.

31 6epe3ns 2020 poky npuitHaTO 3aKkoH YKpainu «Ilpo BHeceH-
HA 3MiH [0 JIeIKUX 3aKOHOJABUMX aKTiB YKpaiHW 1[0J0 YMOB 06iry
3eMeJib CiJIbCbKOTOCNIOAAPCHKOTO NMPU3HAYEHHS», 1[0 Ma€ BiJKPUTH
BiIbHUM pHUHOK 3eMesib 3 JunHA 2021 poky. 3 MeTor0 GpopMyBaHHS
3aKOHO/IaBYOro MOJIsA JJis 3alpoBa/PKEHHsS] PUHKOBOTO 06iry 3emeJsib
CiIbCHKOTOCNOAapPCHKOr0 NMpU3HAYeHHs], 3abe3leyeHHsI KOHCTUTYILiM-
HUX [IpaB IPOMaZiiH YKpaiHU Ha BiJibHE pO3NOPAKEHHs CBOEIO BJIAC-
HICTI0, CTBOPEHHS] IPO30PHX YMOB JJIsl HAOYTTS Y BJIACHICTb 3€MeJb-
HUX JIJITHOK CIJIbCBKOTOCNOAApChbKOr0 NpU3HaYeHHs IPOMa/isHaMu Ta
IOpUAUYHUMU 0c06aMH YKpaiHy, ¥ 1bOMy 3aKOHi BU3HAYAIOTHCS 0OCO-
GJIMBOCTI NMPABOBOTO pEeryJil0OBaHHA Y Lii chepi HA OCHOBI pUHKOBHUX
MeXaHi3MiB NepexoAy NpaB Ha 3eMeJibHi AilssHKU. BHeceHHs nuMm 3a-
KOHOM 3MiH 10 3eMeJIbHOTO KOJleKCy YKpaiHu BeJie 0 CKacyBaHHSA TaK
3BaHOTO 3eMeJIbHOTO MOpaTopilo, BOAHOYAC 3aMPOBa/KYIOThCs NeBHi
00MeXXeHHsI Ha IepeXi/JHUI eTan 3amycKy puHKy 3emii (. 15 Iepexif-
HUx noJsioxkeHb 3K). 3Bakarouu Ha NoeTalHe BIAKPUTTA PUHKY 3eMJi,
0YEeBHU/JHO, L0 HOBI 3aKOHOJAaBYi NOJIO)KEHHA MaTHUMyThb BIJIMB Ha



BiZJHOCHHM 3eMeJIbHOI BJIAaCHOCTI 3/1€6i/bIIOro B Cepe[HbOCTPOKOBIH
NepPCHeKTUBI.

B yMoBax rjio6ajibHOi €eKOHOMIKM Ta AefaJli iHTeHCHUBHILIOI iH-
Terpalil YKpaiHu y CBiTOBI eKOHOMIUHI poLecu caMe arponpoMHUC/IO-
BUH KOMIIJIEKC MO>Ke CTaTHU B aBaHrap/ii pO3BUTKY YKpalHCbKOI eKOHO-
Miku. Huska BaJIMBHUX 3axoAiB, 3pobsieHuxX npotsrom 2020 poky:
[IPOBEJEHO IHBEHTapu3allilo 3eMeJib Jiep>KaBHOI BJIaCHOCTI, HAlIOBHEHO
Jlep>kaBHUH 3eMesJIbHUHM KaJacTp BUYEPIHUMH Ta JOCTOBIpHUMH Bi-
JIOMOCTSIMM PO 3eMeJIbHi AiJITHKY, pe4oBi mpaBa Ha fKi (LOKYMEHTH,
1110 MOCBiAYYIOTh MpaBa Ha HUX) 3apeecTpoBaHo A0 1 ciudsa 2013 poky,
Ta BiJlOMOCTSIMU NIPO 3eMeJIbHi AJISTHKHU Jep>KaBHOI BJIaCHOCTI, 3a1po-
Ba/PKeHO HOBY VHipiKOBaHy MeTO/IMKYy HOPMaTHBHOI IPOIIOBOI OLIIHKH
3eMesib y MeXKax TepPUTOpil 06’€HAaHUX TepUTOpiaJbHUX TrpoMaf;
3allpOBa/KEHO JeperyJidLilo NpoLueAypH MOroJKeHH JOKyMeHTaLlil i3
3eMJIeyCTPOI0 Ta OLiHKU 3eMeJlb, 3allpOBa/»KeHO MeXaHi3M KOHCOoJ1ija-
1l 3eMeJb CiJIbCbKOr0OCIOAAPCHKOro NpHU3HaYeHHs; 3abe3nedyeHo QyH-
KLiOHyBaHHS HaLiOHAJbHOTO TeoNopTajy TeONpOCTOPOBUX JAaHUX
(13 kBiTHA 2020 poky npuilHATO 3akoH YKpaiHnu «[Ipo HalioHaJbHY
iHppacTpyKTypy reonpocTOPOBUX AAHUX»); MPUIUHEHO KOpPyNLiiHi
MeXaHi3MHU TIHbOBOI OpeH/U 3eMeJlb JepKaBHUX Ta KOMyHa/IbHUX MiJ-
MPHUEMCTB Ta 36i/bIIeHO PO3MipH HAJAXO/KEHb JI0 OI0/PKETY Bifi BUKO-
pUCTaHHA 3eMeJb; NepeflaHO PO3NOpPsAKEHHS 3eMJIAMU JepKaBHOI
BJIACHOCTI 3a MeXaMH HaceJIeHUX MyHKTIB [0 KOMYHaJbHOI BJIACHOCTI
CI/IbCBKUX, CeJIUIIHUX Ta MICbKUX paj; 3allpoBa/KeHO eJIEKTPOHHI 3e-
MeJIbHI TOPIY, 10 CIPUATUMYTbh aBTOMaTHU3alii npoLecy NpoBeJeHHs
eJIeKTPOHHHUX 3eMeJIbHUX TOPriB, MiJBULIEHHIO PiBHS KOHKYpeHLii Ta
30i/bIIEHHI0 HAJXO/KeHb 0 OHO/KETIB ycix piBHIB; yJ0CKOHaIEHO
MOPAZOK B3aeMoii Mixk iHGoOpMaLiHHUMU CUCTEMAaMH Jlep>KaBHUX pe-
€CTpPIiB i3 METOI KOHTPOJIK CYKYMHOI IJIOULi Ci/IbCbKOr0CIOAAPChKUX
3eMeJib y BJIACHOCTI O/IHIE] 0COOU Ta MOB’sI3aHUX i3 HEl0 0Cib, YHUKHEH-
HSl MOXJIMBUX NOMMJIOK (QopMyBaHHS AOCTOBIpHUX 6a3 JaHUX); HPO-
BeJeHO [i/DKUTasi3alin BCiX aMiHICTpaTUBHUX nocayr /lep>kKaBHOTO
3eMeJIbHOTO KaZacTpy.

21 nunna 2020 poky npuitHaTo 3akoH Ykpainu «IIpo cisbcbkoro-
CTNoJapChKy KOOIepallilo», 1[0 03HaMeHyBaJIo HOBUHM eTall y PO3BUTKY
CiJIbCBKOTOCNIOAAPChbKHUX KOONEpPaTUBIB B YKpaiHi. BiH BU3Ha4ae npaso-
Bi, opraHisauiiiHi, ekoHOMiyHi Ta coljiasibHi OCHOBU QPyHKLiOHYBaHHS



CiTbChKOTOCIOAAPCHKOI Koomepallil, 0COGJIMBOCTI YTBOPEHHS i JislIbHO-
CTi CiJIbCBKOTOCIIOAAPCHKUX KOONEPATHUBIB, iX 06’€/JHaHb. 3aKOHO/IaBuO
CKACOBAHO IO/ Ci/IbCBKOTOCNOAAPChbKUX KOOIIepaTUBIB 3a TUIIAMY, L0
Ha/laJ10 IpaBo 4jleHaM CiJIbCbKOr'0CNOJapChKUX KOOMepaTUBiB 06HMpaTu
BU/Y JiSIIBHOCTI TaKUX KOOIEPaTUBIB; MmepeoavyeHo AislIbHICTD «6e3-
MPUOYTKOBOr0» CiIbCHKOTOCHOJAPChKOI0 KOONEPATUBY, V SIKOMY BJac-
HUKaMU BHpPOOGJIeHOI abo BUPOLIEHOI MPOAYKLil CiIbCHKOro TOCHO-
JlapCTB, a € TIJIbKYU YJIeHU TaKOr'0 KOONlepaTUBY, a He KOOIIepaTUB.

OpHak 3ampoBa/pkeHHsT noctaHoBolo Kab6iHety MinicTpis
Ykpainu «[Ipo 3amno6iraHHa NOLIMpPEHHIO Ha TepuTopil YkpaiHu roct-
poi pecnipaTopHoi xBopo6u COVID-19, cnpuunHeHoi KOpoHaBipycom
SARS-CoV-2» Bix 11 6epe3nst 2020 poxky N2 211 kapaHTUHHUX oOMe-
’KeHb BHECJIO KOPEKTHBU y CYCIiJIbHE KUTTS, 30KpeMa U y cdepy
rocrnoJapchbKoi AidJbHOCTI.

3 4Yacy BBeJleHHSl KapaHTHMHHUX 3axXO0[iB Ha TepUTOpil Haloi
Jlep>kaBu BeJIMKa KiJIbKiCTh Cy0’€EKTIB rocrnoJjaploBaHHs, MOTPANUBIIN
i/l BIVIMB HETaTUBHUX €KOHOMIYHUX HACJIAKIB Or0JIONIEHO] NaHAeMii,
3a3HalTb 3HAaYHUX QiHAHCOBUX 30UTKIB aX J|0 3arpo3u GaHKPYTCTBA.
Jis HepomyleHHsl 3/710BXKMBaHb y cdepi GaHKPYTCTBa Ha Lieil nepiof,
18 uepBHa 2020 p. npuiiHATo 3akoH «IIpo BHeceHHd 3MiH o Kogekcy
Ykpainu 3 npoueayp 6aHKpyTCTBa (1[0A0 HEJOMYLIEHHS 3JI0BXKUBAaHb
y chepi 6GaHKpYTCTBA HaA Mepio 3/AiMICHEHHS 3aX0/1iB, CIPSIMOBAHUX Ha
3anobiraHHsd BUHUKHEHHI0O | MOIIMpPEHHI0O KOpPOHaBipyCHOI XBOpOOU
(COVID-19)». 3akoHoM Bijg 17 Gepe3ns 2020 poky «[Ipo BHeceHHs
3MiH f0 IlomaTkoBoro kogekcy YkpaiHM Ta iHIIMX 3aKOHIB YkpaiHu
11010 MiATPUMKH MJIATHUKIB [OJAaTKIB Ha nepiof 34iiCHEHHS 3aX0/iB,
CHpSIMOBAHUX Ha 3amno6iraHHd BUHUKHEHHIO i MOMKMPEHHI0 KOPOHABi-
pycHoi xBopo6u (COVID-19)» 6yau 3anpoBaiPkeHi HaI3BUYalHI 3ax0-
1 B IOJATKOBIN cdepi Ta 10710 3araJibHOOO0B I3KOBOTO JIeP>KaBHOTO
COIiaJIbHOT'0 CTpaxXyBaHHS.

[TocTiiiHe nepebyBaHHSA Cy4aCcHOIO CyCIiJIbCTBA B paMKax Heo0-
XiIHOTO COLiaJIbHOTO OOMeXeHHs Cpusie GOPMYBAHHIO Ta IBUJKOMY
PO3BHUTKY pi3sHUX HOBUX PopM cycnisibHOI B3aeMo/il mif yac peanizanii
npaBa Ha npauto. [lourToBxoM Jj0 afjanTauii TpyA0BOro 3aKOHO/IaBCTBA
Jl0 HOBUX peasiil cTaso NpuUUHATTA BepxoBHowo Pagow Ykpainu
30 6epe3ns 2020 poky 3akoHy «IIpo BHeceHHsI 3MiH [0 JeSIKUX
3aKOHO/IaBYMX AaKTiB, CIPSIMOBAaHUX Ha 3abe3leyeHHS [JOJATKOBUX



coljjaJIbHUX Ta eKOHOMIYHHUX rapaHTiH y 3B’I3KY 3 NOIIUPEHHAM KOpO-
HaBipycHoil xBopo6u (COVID-2019)». BpaxoByrouu peaJiii o6MexyBa-
JIbHUX 3aX0/liB B yMOBax eMijieMil KOpoHOBipycy, OyJin BHeCEHI 3MiHU
Jo cT. 60 Kozekcy 3akoHiB npo mnpauw Ykpainu Big 10.12.1971 p.
Ne 322-VIII B yacTuHI y3aKOHEHHs AMCTAHLIMHOI mpani i rHy4yKoro
rpa¢iky po6oTHu.

Y cdepi kpuMiHanbHO-IpaBOBOro pery/oBaHHsa 2020 pik o3Ha-
MeHyBaBCsl pepOpPMyBaHHSAM KPUMiHAJbHOTO 3aKOHOJABCTBA. YKa30M
[IpesugenTa Ykpainu Big 7 cepnus 2019 p. Ne 584/2019 6yJio cTBOpe-
Ho Kowmicito 3 nuTanb npaBoBoi pedpopmu. YacTurorw niei Komicii ctana
poboya rpyna 3 NUTaHb PO3BUTKY KPUMiHAJbHOTO [IpaBa, Ha fIKY MOK-
JIaJleHo, 30KpeMa, MirOTOBKY NPOMO3ULIiN 1040 3MiH [0 3aKOHO/aB-
CTBa YKpalHM NpPO KpUMiHaJbHY BifnoBifajabHicTb. BogHo4dac 4ieHu
TaKoi rpynu po3po6uiy 1ijikoBuTo HoBUH KK YkpaiHu.

[ToTpi6HO 3ayBaxkuTH, 110 r106aabHi 3MiHU 10 KK Ykpainu Ha-
3piBanu fgaBHO. Amxe cydyacHud KK YkpaiHu, yepe3 cBoi 4uc/eHHi
Ta 4acTO HeOOI'PYHTOBaHi 3MiHH, XapaKTepPU3YETbCS HECTAGIIbHICTIO,
CKJIAJHICTIO PO3YMIHHA 3aKOHOAABYMX KOHCTPYKIH, BHYTpPILIHbOIO
HECHCTEMHICTIO Ta HeY3roJKeHiCTI0 3 iHIMMHU HOpPMaTUBHO-Ipa-
BOBUMH aKTaMHU. 30KkpeMa, 3 MoMeHTy npuiHATTA KK Ykpainu
y 2001 poui no Hboro BHeceHo mnoHaj 800 3MiH. BHeceHHs Takux
3MiH, YUC/IEHH]I BHYTPILIHI CyNepe4yHOoCTi, IpOrajliHi Ta HETOYHOCTI,
a TaKOX HEeBIANOBIAHICTb JeAKUX M0J10KeHb KprMiHa/lbHOTO KOZeKCy
MiXKHApOAHUM 3000B’sI3aHHSIM YKpaiHM NOCTaBHWJIM Ha MOPSJOK JeH-
HUM NUTaHHSA NpPO HeoOXiAHICTb po3po6ku HoBoro KpuMinasibHOrO
KoJeKcy!.

Po6oua rpymna 3 nuTaHb pO3BUTKY KpUMiHaJbHOIO NpaBa 3aBe-
pinsa 06roBopeHHs 3arajibHOl YaCTHHU Ta AeKibKox po3ainiB Ocob-
JuBol yacTuHU HoBoro Kogekcy. Tekct npoekty HoBoro KK Ykpainu
ony6JiikoBaHo cTaHOM Ha 19 xoBTHA 2020 poky? Huni pob6oTa Haj,
npoektoM HoBoro KK Ykpainu Tpusae.

3MiHM 10 KpUMiHAJbHOT'O0 3aKOHO/IaBCTBA y chepi MpoTuii mo-
MaIlHbOMY HAaCUJbCTBY € OKpeMHMM HalpsAMOM KPUMiHaJbHO-NPaBO-

! IlepenymoBu  po3pobku  HoBoro KpuminaneHoro komekcy. URL:
https://newcriminalcode.org.ua/about-us

2 Tekcr npoekTy HoBoro KpuminansHoro konekcy (craHom Ha 19.10.2020).
URL.: https://newcriminalcode.org.ua/criminal-code
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BOTO peryJ/itoBaHHs. Pa3oM 3 TUM icHye # iHIma mpo6JsiemMa. Y 3aKOHO-
JaBCTBI YKpaiHM Ta I0pUAWYHIN JiTepaTypi HeMae 4iTKOrO po3Mexy-
BaHHA NOHATb «JOMAalIHE HACUJIbCTBO» Ta «3JIOUWHM, NIOB'sI3aHi 3 J10-
MallHIM HaCUJIbCTBOM», NepeJlik IKUX He BU3HA4yeHO, 110 yCKJIAJHIOE
KBasTidikalito 3JI0YMHHUX JiSIHb Ta 3yMOBJIIOE NEeBHI TPYAHOILI MpoIie-
CyaJIbHOTO XapakTepy. AHaJi3 3aKOHOJABCTBAa Ta CYy[0BOi NMPaKTUKH
3aCBIJYYIOTh HAABHICTb 3HAYHO IWIMPIIOTO IiepesiKy IOCATaHb,
NOB’I3aHMX i3 JJOMAIlHiM HAaCUJbCTBOM, He 0OMEXYIOUHUCh JIMIle HaCH-
JIbCTBOM, 3a3HadyeHUM y cT. 126-1 KK VYkpainu. ¥ mnocraHoBi
06’ennaHoi nanatu KacanifiHoro kpumiHasibHOro cyay Bif 12 JsitoToro
2020 poky, BepxoBHuii Cyz 3p0o6MB BUCHOBOK, 1110 Mij, Yac 3’sCyBaHHA
3MICTy NOHATTSA «3JI0YMH, NMOB'A3aHUH i3 JOMaIHIM HACUJIbCTBOM»
Cif BUXOJUTH 3 KOHKPETHUX (AaKTUYHUX OOGCTAaBHUH CIIpAaBH, a He
TiJIbKY 3 KBasidikauii fil BUHyBaTLs .

Ha saciganni HauionanbHol pagu 3 nUTaHb aHTUKOPYMLiH-
HOI MOJIITUKKM npu [lpe3ausieHTOBI YKpalHM HaNpUKIHLI JuCcTONaza
2020 poxky IlpesnpeHT B. O. 3es1eHCBKHN Y CBOEMY BUCTYIIi HAaroJ0CHB,
10 BXe Micsalb TPUBA€E KOHCTUTYLiWHa Kpu3a. Kpusza obymoBJieHa
npuiHATTAM pimieHHs: KoHctutyuiiHoro Cyny YkpaiHu y chnpasi 3a
KOHCTUTYLIMHUM NOJAaHHAM 47 HapoAHUX JeNyTaTiB YKpaiHU L[0J0
BiamoBigHocTi KoHcTuTynil YKpaiHM (KOHCTUTYLIHHOCTI) OKpeMHX
noJio>keHb 3aKoHy Ykpainu «IIpo 3ano6iraHHs kopynuii» Bif 27 K0BT-
Ha 2020 poky Ne 13-pn 2020. Koncrutyniitnui Cyg Ykpainu (gani -
KCY) y MoTuBYyBa/IbHIM YacTHHI pilleHHd JiAIIOB BHCHOBKY MpPO
HEKOHCTUTYLiMHICTh mnoJsiokeHb 3akoHy YkpaiHu «Ilpo 3amob6iraHHs
KOpYMIii», 1[0 «CTOCYIOTbCS NMOBHOBa)KeHb HallioHa/JIbHOTO areHTCTBA
3 NUTaHb 3ano6iraHHs KOpYMIii B YacTHHI KOHTPOJbHUX OGYHKIIH
(KOHTpOJII0) BUKOHABYOI BJIaAM HaJ CYJOBOIO TiJIKOWO BJaJu». Xoua
y PEe30JIIOTHUBHIN YaCTUHI pilleHHS BU3HAB Li MOJIOXKEHHS HEKOHCTHU-
TyuilHUMHU 3arajzoM, To6To nmo36aBuBmiM HA3K BifnoBifHUX MOBHO-
BaXKeHb i IpaB CTOCOBHO BCiX Cy6’€KTIB, a He Jiuile cyaniB. Kpim Toro,
KCY Bu3HaB Takolo, 1110 He Bianosigae KonctuTtynii Ykpainu, nopyiye
NPUHLMI I0PUANYHOI BUSHAYEHOCTI Ta NPONOPLiHHOCTI KPUMiHAJIbHOI

! Mocranopa OG’ennanoi manatu KacariitHoro KPUMIiHAIBHOTO  CYIY
BepxoBuoro Cynay Bixm 12 mrororo 2020 poky (cmpaBa Ne 453/225/19). URL:
http://reyestr.court.gov.ua/Review/87602679
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BignosiganbHocTi, ctarTio 366-1 KK Ykpainu «/lekiapyBaHHA Hego-
cToBipHOi iHdopMalLii».

Binbuiicts ¢axiBuiB y ranysi npaBa, KEpiBHUKIB BUIIUX Jlep>KaB-
HUX OpraHiB BiZj3HAa4WJ/IM HU3BKY AKicTb nux aprymeHTiB KCY Ta Ha-
3BaJIM BiAnoBifiHe pimeHHs mosiTu4yHUM. CBO€w yeproto, [Ipe3nsieHT
Ykpainu BHic 10 BepxoBHoi Pagu Ykpainu npoekt 3akony «IIpo BigHO-
BJIEHHSI CYCIJIbHOI OBipU /10 KOHCTUTYL[IMHOTO CYyJOYMHCTBax»!.

[IpoekT nepenbayae BusHaHHA pimeHHsa KCY HikueMHUM, BiJ-
HOBJIEHHS [il BU3HAHUX HEKOHCTUTYLIMHUMHU N0JI0KEeHb 3aKOHY YKpa-
inu «IIpo 3ano6iranHsa kopynuii» Ta KK Ykpainy, a Takox AoCTpoKoBe
NPUNHMHEHHS TOBHOBaXKeHb ycboro ckiaay KCY. 3 iHmworo 60Ky — Mix-
Hapo/Hi iHcTUTYI], 30KpeMa BeHelilicbka KoMicisi, [[iTKOM 06GIpyHTO-
BaHO IPOKOMEHTYBaJ/IM 3a3Ha4€HUH NPOEKT 3aKOHY K TaKUH, 1[0 IPy-
60 nopyuye KoHcTuTyLio YKpaiHU Ta OCHOBHUH MPHUHIMI PO3MOJITY
Baaju2. Jlo BepxoBHoi Pagu Ykpainu BHeceHO HU3KY aJlbTepHATUBHUX
3aKOHOIIPOEKTIB 111010 TIOBepHEHHS HeobxiJHUX nmoBHOBaxeHb HA3K,
a TaK0XX KpUMiHaJIbHOI BiANOBiAJBHOCTI 3a HempaBJWBe JeKJapy-
BaHHA. [IpoTe MOKH KO4HOrO pillleHHS He NIPUNHATO.

B YkpaiHi icHytoTh npo6JsieMu 3 peasisalji€lo mpaB 3aTPUMaHUX
Ha 3aXHUCT, HajlleXXHe iHpopMyBaHHs Ta 6e3neky. Came ToMy 3a iHinjia-
THUBM Ta miaTpuMKu MixkHapogHoro ¢poHay «BigpomkeHHsi» y poboTy
MPAaBOOXOPOHHUX OPTaHiB YKpaiHM 3anpoBa/pKyHOTbCA HOBa CUCTeMa
00J1iKy Bcix il mono 3aTpuMaHux «Custody Records», iHHOBaniiiHui
nifxXiJ IpoBeieHHs JONUTY — NpolecyaJbHe iHTepB'I0.

Hanpuxkunag, cuctema «Custody Records» nokvkaHa 3anobiratu
MOpYILIeHHAM IIpaB JIIOJUHU 4Yepe3 BBeJeHHS eJIeKTPOHHOI CHUCTeMU
JIOKyYMeHTalii, BiJleokaMep, O6GJIALITYyBaHHS OKPEeMHUX MpPUMIlleHb ¥
Bigzinax mosinii s mpoBeZieHHs MpPOIleCyalbHUX il Ta poGOTH IO-
Jinencbkux. YiTKMU po3noAiz 30H JOCTyNy pa3oM i3 kamepaMu BiJieo-
CIIOCTepeKeHHd 3a L[i€EI0 CUCTEMOK — pillleHHs, Ke [03BOJISIE MiHIiMi-
3yBaTH MNOpYIIeHHs NpaB NOJILeHCbKHUX Ta 3aTPUMaHUX y BiaAimax
MOJIiLIil.

! IIpo BimHOBNEHHS CyCHUIBHOI JOBIpH O KOHCTHTYLIIHOTO CyJOYHHCTBA:
Ipoext 3akony Bix 29.10.2020 Ne 4288. URL: http://wl.c1.rada.gov.ua/pls/zweb2/
webprocd_1?7pf3511=70282

2URL: https://zaxid.net/venetsiyska_komisiya_rozkritikuvala_zakonoproek
tzelenskogo_shhodo_ksu_n1509888
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BogHouyac ciif 3ayBakuTH, 10 HasgBHI pedopmu B YkpaiHi,
CTBOpPEHHS1 HOBUX IIPAaBOOXOPOHHHUX OpraHiB, BHeceHHs 3MiH f0 Kpu-
MiHaJbHOro Ta KpuMiHa/sbHOrO npoLecyaJbHOro KOJEKCiB YkpaiHu
He 3aBX/JH € NIPOAYMAaHUMHU Ta YCHIIIHUMH, He 3aBX/H Y3TOJKyIOTbCA
3 MDKHApOJHMMH CTaHZApTaMHM Ta BOJHOYAC He BiJNOBIJAIOTbL AyXYy
HalliOHAJIbHOI IPaBOBOI CUCTEMHU.

PerysroBaHHA NpUBAaTHO-NIPAaBOBUX BiZJHOCMH TaKOX XapaKTe-
pU3YETBHCA HOBU3HOW. 3aKoH YKpainu «IIpo BHeceHHd 3MiH fo ['ocno-
JapCbKOro npouecyalbHOro Kojekcy Ykpainy, LluBiibHOTO npouecya-
JIBHOTO KoJekcy Ykpainu, Kopekcy agMiHICTpaTUBHOIO CyLOYMHCTBA
YkpaiHu o040 BAOCKOHAJIEHHS MOPAAKY PO3IJALY CYAOBHUX CIpaB»
Biz 15.01.2020 p. 460-IX nepenbavyae HU3KY BaXKJIMBUX HOBeJ Mpolie-
Cya/IbHOTO 3aKOHOJ@BCTBa: KOHKPETHU30BaHO MiACTaBM KacaliiHOro
OCKap>KeHHs pillleHb CyZy CTOCOBHO HeNpPaBUJIbHOI'O 3aCTOCYBaHHSA
CyZlOM HOpM MaTepia/JbHOr0 IpaBa Y NMOPYLIEHHA HOPM IIpoLecyalb-
HOTO0 MpaBa; PO3LIKPEHO Mepesik MaJo3HAaYHUX CIpaB y LUBIIbLHOMY
nporeci (copaBu Mpo CTATHEHHS aJliMeHTIB, po3ipBaHHA 1LIIO6Y, 3a-
XUCT MpaB CIIOKUBaAYiB, IjiHa 030BY B IKUX He NepeBullye 250 po3Mi-
piB MPOXXUTKOBOr'0 MiHIMyMy JiJis mpale3faTHUX 0Ci6); yABiui 3HMXKe-
HO ILIiHy M030BY [JJI CIpaB He3HA4yHOI CKJIaJHOCTI, 110 MOXYTb BU3HA-
BaTHUCS CYyZ,0OM MaJIO3HAauYHUMH, — A0 250 po3MipiB NpoKUTKOBOTO Mi-
HIMyMy [Jis Ipale3aTHUX 0cCi0; JONOBHEHO BUMOTH /0 3asB, CKaprT,
KJIONIOTaHb Ta 3alepeyeHb, AKi I0JalThCA Ha CTajii BUKOHAHHA CYJ0-
BOTO pillleHHs, 30KpeMa y npoleci 3JjiiCHEHHS CyZ,0BOI0 KOHTPOJIIO 3a
BHUKOHAHHAM CYyJ0BUX pillleHb — TaKi IpoLecyalbHi JOKYMEHTH MAlOTh
O6yTH 3a3jajerifb HajicjaaHi abo HaZaHi iHIIMM y4YaCHHUKaM CIpaBH,
PO 110 CyAy HaZAThCA BiAMIOBIAHI JOKa3H.

YHacnifok 3anpoBapkeHHs 12.03.2020 p. 3arajibHO/ep>KaBHOTO
kapaHTuHy, 30.03.2020 p. npuiiHaTo 3akoH YKpaiHu «IIpo BHeceHHs
3MiH [I0 [lesIKUX 3aKOHOJABUMX aKTiB YKpaiHy, CIPSIMOBaHUX Ha 3a6e3-
ne4yeHHs JJOJATKOBUX COLlia/IbHUX Ta eKOHOMIYHUX rapaHTill y 3B’A3Ky
3 momMpeHHsIM KopoHaBipycHoi xBopo6u (COVID-19)» Ne 540-1X, sxum
nepeA0ayeHo Take: y4yacTb y CyZ0BOMY 3aciflaHHi B pexuMi Bizeoko-
HdepeHI1il 3a MexXaMU NPUMILLeHHS CyAY i3 BUKOPUCTAHHSAM BJIACHUX
TeXHIYHUX 3ac00iB, [ NiATBEp/KeHHs 0COOU y4acHUKA CIpaBU BU-
KOPHUCTOBYETBCS eJIeKTPOHHUH MiJNUC; PaBO CyAy NPUHHATH pillleH-
Hsl IPO 00MeXKeHHs AOCTYNy 0cCib, sIKi He € y9aCHUKaMH CyJl0BOI0 Npo-
Lecy, B CyZij0Be 3acifjlaHHA MiJ 4ac KapaHTHHY; 3MiHH HU3KH Mpole-
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CyaJIbHUX CTPOKIB, 10Zl0 3MiHM IpefMeTa abo MifCTaBXU IO30BY,
36i/bLIeHHs a60 3MeHLIeHHs1 po3Mipy N030BHUX BUMOT, NOJAHHA [0-
KaziB, BUTpeOyBaHHA J0Ka3iB TOLIO.

3akoH YkpaiHu «Ilpo BHeceHHs 3MiH [0 [JefIKUX 3aKOHOJAaBUYUX
aKTiB YKpaiHH I10JI0 YIOCKOHAJIeHHsI MeXaHi3MiB pery/ioBaHHs OaH-
KiBcbKkoOI AistibHOCTI» Big 13.05.2020 p. Ne 590-IX gewo 3By>Ky€e MpaBo
ocib, ki €/6y/aM ydacHHUKaMHU 6aHKy i mpaBa Ta iHTepecu SIKUX OyJU
nopyueHi yHac/liJoK BHBeJEHHsS HeIJaTOCIPOMOXHOTO 6aHKYy
3 pUHKY a6o JikBiganii 6aHKy, Ha OCKap>KeHHS B Cy/li IPOTUIIPABHOIO
(He3akoHHOTO0) iHAUBIAYanbHOro akTa HanjioHanibHOro 6aHKy YKpainuy,
®onAy rapaHTyBaHHS BKJaAiB ¢iznuHUX 0ci6, MiHicTepcTBa ¢diHaHCIB
Ykpainu, HanioHanbHOI KoMicii 3 LiHHUX namnepiB Ta GOHAOBOTO PUHKY
Ta pimeHp KabiHeTy MiHicTpiB YKpaiHU CTOCOBHO BUBeJleHHSI GaHKIB
3 PUHKY.

3akoHoM YkpaiHu «Ilpo Jep:kaBHe peryJyloBaHHA AilJIbHOCTI
1[0/l0 opraHi3anii Ta nmpoBeJieHHs a3apTHUX irop» Bix 14.07.2020 p.
Ne 768-1X y ULIIK YkpaiHu 6yJsio [0JaHO HOBY [JIaBy OKpPEMOIO
npoBa/keHHs1 «[Ipo ob6MexxeHHs ¢i3WyHOI ocobu y BiABiAyBaHHI
rpaJibHUX 3aKJaJliB Ta y4acTi B a3apTHUX irpax», y sKill ycTaHOB-
JIEHO Taki miJicTaBu 06MeXXeHHs1 IpaBa BiABiyBaTH rpaJibHi 3aKkaaju:
NepeBUIIEHHS BUTpAT Ha Py HaJ OCOOHCTUMH J0X0JaMH 0Co6HY,
o cTaBUTh ii abo ii ciM'l0 y CKpyTHe MaTepiaJbHe CTaHOBUIIE;
HasBHICTb y o0coOM GOproBux 3000B’s3aHb Ha CyMy HOHaJ
100 mpoXWTKOBUX MiHIMyMIiB [0OXOJIB TpOMaffH; HecljaTa o0Co-
6010 ajiMeHTIB TMOHaJ TpU MicdAli; OTpUMaHHA 0co601 abo
yjeHaMu i1 ciMi kuTy0BOi cyGcufii YW MiJIbI Ha CIJIATy KUT-
JIOBO-KOMYHaJ/IbHUX IOCJYT; CKPyTHe MaTepiajbHe CTaHOBHIE 0COGU
Yy 4aeHiB i ciM’i, a TakoXX iHIIMX 0Ci6, IKMX BOHA 3a 3aKOHOM 30-
60B’si3aHa YTPUMYBATH; CYJOBi BUTpPATH BiJHOCATBHCS HA PaAXyHOK
Jlep:kaBU; MiHiMaJIbHUM CTPOKOM /il TAKOTO 0OMEeXeHHs € LIiCTh Mics-
1iiB; pillleHHs cyAy mic/si HAOpaHHS HUM 3aKOHHOI CUJIM HaJICUIAETHCS
cynom no Kowmicii 3 perysiroBaHHS a3apTHUX irop Ta JioTeped (ymoBHO-
Ba)KeHUW opraH) /[AJjs BHECEHHs BiJIOBIJHUX JaHUX IMpo 0coby [0
Peectpy oci6, ikuM 06MexeHO JOCTyH 0 TpajibHUX 3aKJaAiB Ta/abo
y4acTb B a3apTHHUX irpax.

Taka goBousi pedopmaniiina napaMrmMa BiTUYM3HSAHOL IOpUCHIPY-
JeHLii BU3HAa4Ya€ BEKTOP PO3BUTKY HAYKOBOI AisJIbHOCTI ¥ cborozHi
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cnpaMoBye ii Ha Jocji/pKeHHS Npo6JieM IPaBOBOrO peryJoBaHHSA
Kpi3b NpPU3My OCHOBHMX IOJIOXKEHb TapaHTyYBaHHA Ta JOTPUMaHHA
IpaB JIOJUHU.

YyacHUKaMU Halloi HAyKOBO-IPAaKTUYHOI KOHepeHLii, a oTxe,
JOC/TIAHUKaMH MOXJ/IMBOCTI 3alpOBa/)KeHHsl EBPONENCHKUX CTaHJAap-
TiB mpaB JIOAWMHA B YKpaiHi (30KpeMa, KOHCTUTYILIHHUX Ta afMiHIiCT-
pPaTHUBHO-MIPABOBUX MeXaHi3MiB ix 3a6e3neyeHHsI) 3TOJIOCUIUCS CTATH
HAyKOBO-IleJaroriyHi npayiBHUKH, CYAA4l, aZBOKaTH, NpaliBHUKHU
NPaKTUYHUX Nipo3/iJiB NPAaBOOXOPOHHUX CTPYKTyp. | Maixke Bci
BOHH, NIOJIAI0YH 3aABKU | Te3W BUCTYIMIB, KOHCTATyBaJ/H, 1[0 HayKOBa
JISIZIBHICTD € OHUM i3 IPIOPUTETHUX HANIPAMIB 100 Y[ 0CKOHA/IEHHSA
[IPaBOBOI'0 pPeryJ/JIl0BaHHSA B YKpaiHi.

To>x Ha OCHOBI KOMIIJIEKCHOTO aHAJITUYHOIO ONpaLlOBaHHA yCixX
BUCJIOBJIEHUX KOHLENTyaJbHUX IMiAXOAIB, AOLIJIBHO HAaroJIOCUTH Ha
TaKHUX HAYKOBUX MO3ULifAX:

no-nepue, Heob6XiHO pPO3POGUTH KOMILJIEKCHI KOHCTHUTY-
LiiHI 3MiHM Yepe3 WIMPOKI TIpoMaAcCbKi KOHCyJbTalii Ta 3 ypaxy-
BaHHSIM peKkoMeHJalid BeHeniiicbkoi kowmicii, Ha miAcTaBi 4oro
BHecTH 3MiHU A0 KoHcTUTy1il YKpaiHu BiANOBIHO 0 KOHCTUTYLiMHOI
npoueaypy, nepenodadenoi Posginom XIII (sgxmo 3MiHM cTocyBaTu-
MyTbcs posainis I, 111, XIII Konctutynii - npoBectu BceykpaiHcbkui
pedepenaym). [locuauTu poJsib rpoMaZTHCHKOrO CyCIiJIbCTBA B KOH-
CTUTYL[IMHUX Mpollecax yepe3 MiAHATTS piBHSA 06i3HAHOCTI rpoMajsiH
3 if1e0JIOTi€EI0 KOHCTUTYLiOHANI3My Ta HoJ0XXeHHAMH KoHcTuTynil
Ykpainy;

no-Apyre, A4 BLOCKOHAJ/IeHH MeXaHi3My peaJii3alii KOHCTUTY-
LikHUX TmpaB i cBo6oj B YKpaiHi HeoOXigHO 3ajeK/jIapyBaTH
B OcHOBHOMYy 3aKOHI peasiCTU4HI cOLjiaJIbHO-eKOHOMIYHI IIpaBa Ipo-
Ma/isiH, BUXO/SA4H 31 36a/1aHCOBAaHOCTI 3000B’I3aHb Ta pecypciB AeprKa-
BM. KpiM 1poro, Tpe6a BUPIIIUTH NUTAHHS BperyJl0BaHHS HOPMAaTHUB-
HUX 0OMeXXeHb IpaB JIOJUHU B YKpaiHi Ta HajexHoi peasisalii KoH-
CTUTYI[IHHO-PAaBOBOTO CTAaTyCy OCOOM B KOHTEKCTI HOBHUX MiJXOJiB
CBITOBOrO CIiBTOBAapUCTBA /10 Pi3HUX MPO6JIeM I'YMaHITAPHOTO XapakK-
Tepy Ta B yMOBax peasbHOI HallioHaJbHOI cUTyauii i3 3a6e3nedyeHHs
npas JIIJVHHY;

I0-TpeTe, BapTO BU3HAYUTH edeKTHBHI MeXaHi3MM rapaHTy-
BaHHS KOHCTUTYI[IMHUX TNpaB i CB006OJ, 30KpeMa IIOJ0 y4acTi
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y OeprKaBHOMY VIIpaBJIiHHI Yepe3 BCEeyKpaiHCBKHU Ta MicleBi pede-
peHayMu (HJeTbcs PO NPUHHATTSA BiAnoBigHUX 3akoHIB mpo dopmu
npsiMoi JeMokparii);

no-yeTBepTe, NOTPIOHO PO3BUHYTH MOJIOKEHHS [P0 HOBY
cUCTeMy aJMiHiCTpaTHBHO-TEPUTOpPiaJbHHUX OJUHHLb Ta PO3POOUTH
BapiaHTH 3a6e3ne4eHHs PpiHaHCOBOI cCaMOCTIHHOCTI 06’ €HAHUX TEPHU-
TOpiaJIbHUX IPOMaA/], a TAKOX Y O0CKOHAJIUTU IHCTUTYT aJMiHICTpaTHUB-
HOI BiJIIOBiZja/JIbHOCTI, 1110 AAaBHO MOTPeOY€E KOMIJIEKCHOI 3aKOHO/IaB-
40l cucTeMaTH3allil.

Came Takuil TeMaTUYHUH JIEUTMOTHUB Halloi KoHdepeHIil Mo-
THUBYE [0 aKTUBHOTO OOTOBOpPEHHs Ta JUCKYTYBaHHs i3 Npo6JieMHUX
[MUTaHb IPABOBOTO PETyJIIOBAHHA Y Pi3HUX ra/ly34X IIpaBa.

Bakaro yuacHMKaM HayKOBO-IIPAKTUYHOTO 3aX0AY, 1I[06 BUCIOB-
JieHi Mpono3ullii CTaJu KOPUCHUMH [IJisl YTBEP/KEHHS 1 3a6e3MedyeHHs
3aXUCTy OCHOBOIIOJIOXKHUX IIPaB JIIAUHU B YKpaiHi.

Poman baazyma,

pekmop Jlbgiscbko20 depicagHozo yHigepcumemy
8HYmMPpIWHIX cnpas,

KaHdudam pudu4HuXx HayK, hpogecop,
NO/KOBHUK NOAIYIT
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Cekyisa 1

€BPOIENCEHKI CTAHJAAPTH ITPAB JIIOIUHU:
KOHCTUTYIIHHI TA AAMIHICTPATUBHO-IIPABOBI
MEXAHI3MH 3ABE3INEYEHHA B YKPAIHI

AHacTacist AleTHK,

acnipanTka kadegpu
aAMIHICTPAaTUBHO-NIPABOBUX AUCLHUILIIH
(/Tesiscbkuli depacasHutl yHigepcumem
8HympiWwHix cnpas)

3AXHCT NEPCOHAJIbHUX JAHUX IPAIIIBHUKA
B YKPAIHI

B enoxy iHpopMaLiHHUX TEXHOJIOTiH 3'ABJSAOTBLCA JOCKOHAI
3acobu 360py, 36epiraHHs i 06p0o6KHM BiOMOCTEH, 1110 CTOCYIOThCS
KUTTSA JIIOJUHU. Y )KUTTI MU NOCTIHHO 3MyllIeHi nepejaBaTH nep-
COHaJIbHI JlaHi BIacHMKaM (omepaTopaM) BJAIITOBYHOUYHMCH HA Po-
60Ty, 0QOpPMJIAIOYU KpPeAUT y 6aHKY, OTPUMYI0OYU CyOCUiI0, 3aM0B-
HIOIOYM aHKeTy y cyllepMapKeTi /11 OTPUMaHHSA AUCKOHTHOI KapT-
Ku. MU HeceMO NeBHUM PU3UK, NOB’sI3aHUH 3 THUM, 1110 HAIlla 0COOU-
cTa iHpopMaljis MOKe MOTPANUTH ¥ PYKU 3JIOBMUCHUKIB 260 CTaTH
HaJ6aHHAM rpoMazcbkocTi. 106 meill pUsUK 3MEHLIUTH, JepKaBa
rapaHTye€ 3aXUCT ePCOHAbHUX JAHUX.

1 yepBHs 2010 poky B YkpaiHi 6yB npuiiHATHN 3akoH «IIpo
3axMCT NepcoHaJbHUX AaHux» [1]. 3 THX mip He BIYXalOTb Cylepe-
YKH Ta po361>KHOCTI 11040 chep 3acTOCYBaHHS, BU3HAYEHHS CaMUX
IepCOHAJIbHUX JAaHUX i 10 MiJ UUM pO3yMIIOTh [epKaBHi CTPYKTy-
pY, Cy6’€KTH PUHKY Ta IPOMa/isiHHU.

BignmoBigHo 0 3akoHy «[Ipo 3axuCT mepCcOHa/IbHUX JAaHUXY,
NepcoHa/bHi AaHi Lie BioMOCTi, fIKi CTOCylOTbCS IEBHOro abo
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BU3HAUEHOI0 Ha iX MifcTaBi cy6’€KTy MepCcoOHANbHUX JaHHUX, 3adik-
COBaHi Ha eJIeKTPOHHOMY, NamnepoBoMy Ta (a6o) iHmoOMy MarTe-
pianbHOMYy Hocil. Cy6’eKTOM NepCOHAJbHUX JaHUX, 3 TOYKU 30py
3akoHy € ¢izryHa 0c06a, 10 IKOTO0 BiHOCATHCS NEepPCOHAJIbHI AaHi.

[lepenik BigomocTe, siki BU3HAIOTbCS NEepPCOHAJbHUMH [ia-
HMMH, 3aKOHOM 4iTKO He persiaMmeHToBaHUW. Ha npakTuui, nijg nep-
COHaJIbHUMHU JJaHUMU PO3yMIilOThCA TaKi BiJOMOCTI fiK: Mpi3BHUlLlE,
iM’s1, mo 6aThKOBI (3a Horo HasBHOCTI), JjaTa, Miclle HapO/KEHHS,
iHAMBigyanbHUM ineHTHQIKAIAHUNA HOMep, IOpHAUYHA ajpeca,
HOMep JJOKYMEHTa, 1110 [T0CBilyy€e 0coby, ciMeliHe Ta colliasibHe Ho-
JIOXKeHH$, HasBHICTb pyXOMOI'0 Ta HEPyXOMOI'0 MaiHa, OCBIiTa, MpPo-
decis, iHmi BiOMOCTI 0cO6HCTOr0 XapakTepy, fAKi iIeHTUPIKYIOTh
0Cco0y JIOAMHU abo [03BOJIAIOTH BCTAHOBUTHU ii, TEOPETUYHO I
MOXYTb 6yTH Oy/b-sKi BijoMOCTi Npo JOJUHY. 3aKOH MOJIISE O
JOCTYIHOCTI MePCOHA/bHI JlaHi HA 3arajJbHOIOCTYIHI i 06MeXKeHO-
ro A0CTyny. 3araJbHOJOCTYIHI MepCoHaJbHI JAaHi — NepcoHaJbHI
JlaHi, 0CTyn A0 SKUX € BUIBHUM 3a 3rofiol0 cy6’ekTa abo Ha fKi
BiZIMOBIAHO [0 3aKOHO/IaBCTBA YKpaiHU He MOIIMPIIOTHCA BUMOTH
JOTpUMaHHS KOH}igeHIiHHOCTI.

3 MmeTow iHpopMaliiiHOTO 3a6e3mneyeHHs HAaceJeHHSI BUKO-
PUCTOBYIOTBCS 3arajJibHOJLOCTYIHI JKepesa MepCOHAJbHUX JaHUX
(v Tomy uucui 6iorpaciyHi goBigHUKY, TesedOHH], aipecH]i KHUTH,
3arajibHOJIOCTYIIHI eJIeKTPOHHI iHpopManiliHi pecypcH, 3acobu mMa-
coBoi iHpopmarii).

[lepcoHasibHi JJaHi 06MeXKEeHOTr0 JOCTYIY — MepCOHAbHI JaHi,
JOCTYI 10 IKUX 0OMeXXeHUH 3aKOHOJaBCTBOM YKpaiHu (ZaHi moc-
BiflueHHs 0coby, iHAUBIyaNbHi ileHTHdiKaniiHi HoMepH, 0cOOGUCTi
TesiehOHH, aJipecy Miclis MPOXKHUBAHHS, HaI[iOHAJIbHICTBb, Miclie po-
60TH, yMOBH TPYA0OBOI0 I0rOBOPY).

JlochTh NMOAMBUTHCA Ha JAHUMM CIIMCOK OpraHisauii, Kyau
KOXeH 3 Hac 3BEPTAEThCS B Mipy HEOOXiAHOCTI ¥ CyCNiJIbHOMY KHUT-
Ti. JlikapHi, IWKOJIHY, AUTAYI CalK¥, MarasvHy, Jie 3all0BHIOIOThb aH-
KeTH, o6 B3ATHU y4acTb y posirpaui, Typuctuuli ¢ipmu, ¢pipmy,
3 SKMMHM yKJIaJlal0Th JOTOBOPHY Ha MOKYIKY, NPpHUAGAHHSA, MOHTAX.

Cytb opHa: TaM, e 3 fAKOICb NPUYMHU 3aJUILNAETE CBOI
NepcoHa/bHI AaHi, 3 BaMU NOBUHEH OyTH yKJaAeHUH Jlorosip abo
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Yroma Ha 36ip, 06pobKy Ta 36epiraHHsl MEPCOHAJBHUX [IaHUX.
OpHak, yacTillle 32 Bce MM HaZlaEMO GiJibll AeTalbHy iHopMaliro
IIpY NpaleB/allTyBaHHI.

Ilix nepcoHa/IbLHMMHU JAaHUMHK NpalliBHUKA PO3yMi€TbCA iH-
dopmalis npo npauiBHMKA, HeobxifjHa po6GOTOAABLI0 Yy 3B’A3KY
3 TPYAOBMMHU BiIHOCUHAMU i 1110 CTOCYETHCA KOHKPETHOTO MpalliB-
HUKa. Jlo HUX BiAHOCATBCA TaKOXK BigoMocTi mpo ¢akTH, moAil
i 06CTaBUHM XUTTS MpalliBHUKA, 1[0 AO3BOJIAIOTD ileHTU)IKyBaTH
Horo oco6y.

[lepcoHanbHI fAaHi mpaniBHUKa BiJHOCATBCA A0 KaTeropil
koHigeHninoi iHpopmalii, o Bigb6MBae ocobUCTe, ciMeliHe, TpHU-
BaTHE XXUTTHA I'POMa/JifH, YaCTUHOK KOl € TPyZ0Be Ta 'pOMa/iCbKa
KUTTSA. [IprBaTHA BJIAaCHICTh, 36€peXKeHHs i 3aXUCT NMePCOHANbHUX
JlaHUX 320e3MeYyEThCS BiJHECEHHSM iX /10 CJIy>KO0BOT TAEMHHUII].

[lepcoHanbHi AaHi NpayiBHUKIB MICTATbBCA Y HACTYIHUX [0-
KyMeHTax (KOIlisiX 3a3HauYeHUX JOKYMEHTIB): NOCBiZjueHHS 0COOHU
ab0 macnopT; CBiIOLTBO PO HApOJKeHHs AJ1s 0Cib, SIKi He Jjocarau
wicTHaAUSTUPIYHOrO BiKy; BU/J, Ha MPOXXUBaHHS ab0 MOCBiJYeHHS
ocobu 6e3 rpomMajisHcTBa (U4 iHO3eMIiB Ta oci6 6e3 rpoMaAsiHCT-
Ba, SIKi MOCTIHHO MPOXKUBAIOTh HA TEPUTOPIii YKpaiHU), JOKYMEHT
npo OCBiTy, KBaJidikalliro, HAABHOCTI cllelliaJibHUX 3HaHb 260 Mpo-
decifiHOl MiIrOTOBKH; JOKYMEHT, 110 MiATBEP/’KYE TPY/IOBY Aisib-
HicTb (A1 0cCib, iKi MalOTh TPYJOBUH CTaX) JOKYMEHT BiHCbKOBO-
ro o6J1iky (/1J1s1 BiicCbKOB03060B’s1I3aHUX i 0Ci6, sIKi MiJAraloTh NpU-
30BY Ha BiHCbKOBY CIYK0Y); JOKYMEHT PO MPOXO/PKEHHS Momnepe-
JHBOTO MeJUYHOTO OIJIAAY; AOBiJIKa PO HAaABHICTb YY BiZCYTHICTb
CYyZAMMOCTI NpU YKJIaZeHHI TPYA0BOro JOroBOpy; 0COGHUCTA CIPaBa;
0co60Ba KapTKa; JOKYMEHTH, L0 MIiCTATh BiZOMOCTI Mpo omaaTy
npar.

3akoH «[lpo EquHuil AepxaBHUHN AeMorpadiyHUN peecTp Ta
JOKYMEHTH, 10 HiATBEPAXKYIOTb IPOMaJAHCTBO YKpaiHU, MOCBiJ-
YyIOTb 000y 4H i cnenialbHUM CTATyc» BU3HAYAE MOHATTA «bio-
MeTpUYHi JaHi» 1je nepcoHasbHi JaHi, ki XapakTepu3yoTb ¢iszio-
JioriyHi Ta 6iosoriyHi 0cO6JIMBOCTI Cy6'€EKTa NEPCOHABHUX JaHUX,
Ha OCHOBI IKMX MOXHa BCTaHOBUTH HOT0 0COGUCTICTB [2].

OfHaK, 3aKOH He Ja€ Oijbll rJM60KOro Ta AeTajlbHOIro I0-
HATTS GiOMETPUYHUX [JaHUX, MOXKHA NMPUIYCTUTH, L0 A0 TaKUX
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JaHux (KpiM BiZIGUTKIB MasibiiiB) MOXyTh Ha/IeXKaTH MaTepiaJjiy, 10
MicTATh ifeHTUIKANiAHI JJaHi PO KOHKPETHY JIOJAUHY (B TOMY
yuciai yactku voro JIHK), Taki sik: KpoB, YaCTUHKH HIKipH, iHWIi pi-
JWHY, IPOAYKTH XUTTELIANBHOCTI Ta MaTepiaiy, 10 BUKOPUCTO-
BYIOTbCSl AJ1s1 IPOBeJeHHs aHasi3iB. 3riiHo 3akoHy KOH}iAeHIiN-
HiCTb 0iOMETPUYHUX JAHUX BCTAHOBJIOETHCSI 3aKOHOJABCTBOM
Ykpaiuu.

Jnsa Takol mepejadi JaHUX TaKoX OyJle MOTPiGHO 3roja
cy6’exTiB iHdopmalii, ase 3 HacTynHUM (GOpPMYJIIOBAaHHSM: Ha
TPAHCKOP/JOHHY Mepe/iadyy 6i0MeTpUYHUX EPCOHAJbHUX JAHUX.

36ip Ta 06po6Gka NepcoHaJbHUX [JAaHUX perJaMeHTYETbCS
HOpMaMM MiXXHapOJHUX YroJ, AKi YKkpaiHa paTudikyBasa, HopMaMu
BHYTPILIHbOTO 3aKOHO/IaBCTBA, TAKUMU SIK CclelliajizoBaHMM 3aK0OH
«IIpo 3aXUCT nepCOHAJBbHUX JJAHUX», TA IHIII HOPMAaTUBHO-IPABOBI
akTu. [lepesaya, 36ip i 06po6Ka OyAb-IKHUX NEePCOHAJbHUX JAAHUX
(maBiTh mpocto I1.1.B.) BigmoBigHO K0 3aKOHY Ma€ Ta MOXXe NMPOBO-
JUTHUCSA TIIBKU 34 3TO/I0K0 Cy6’€EKTA.

['o/IoBHUI NPUHIUIT 3aKOHY MOJISTAE B TOMY, L0 JJisd 360py
i 06po6KM MepCcOHATbHUX JJaHUX (Ha ManepoBUX YM eJIeKTPOHHUX
HOCisIX) moTpi6Ha 3ro/la Cy6’eKTa NEPCOHAJBbHUX JaHHUX abo Horo
3aKOHHOTO INpeJjcTaBHMKA. Taka 3rofa Moxe BHpPaKaTUCA B MUCh-
MOBilt popmMi, a6o y dopMi iKoi-HeOY b il

3ibpaHi nepcoHa/NbHI JaHi MOXKYTb 6yTH BUKOPUCTAHI TiIbKU
JUISl TUX LjiJieH, AJis IKUX BOHM 36upasiucs. BiiHOCHO Jesikux mep-
COHaJIbHUX J]JaHUX (1[0 MalTh 0O6MEXeHUN OCTYIl) MOLIHUPIETHCS
pexuM KoHOiAeHI[IHOCTI.

Ha cboropHimHiil leHs, y CUJIy HMIMPOKOrO 3aCTOCYBaHHS Ta
BUKOPUCTaHHA iHQopMaLiliHUX cucTeM (Bif MIAaTDKHUX [0 CUCTEM
00J1iKy Jlep>KaBHUX OpTaHiB), sIkKi BAKOPUCTOBYIOTh 3 METOI0 MEePCOo-
HaJjtizanii ¢pizuyHOi 0cO6M roCTPO MOCTAE MUTAHHS 3aXUCTY MEepCo-
HJIbHUX JIaHUX, 3aXUCT 0COOUCTUX JAHUX y Mepexi IHTepHeT, nu-
TaHH{ 36epiraHHs Ta 3HULIEHHS NMepPCOHATbHUX AaHUX. OCOGJIHUBO
aKTyaJIbHUMHU € HIOAHCH 360py, 06PO6GKH Ta 3aXUCTY epCOHAIbHUX
JlaHuxX poboTojaBLeM NpU npuilomi Ha po6OTy HallMaHUX MpaLiB-
HUKIB, TOHKOIIi 0O0MiHY NepCOHAJbHUMHU AAHUMU TiJ| Yac yKaaJeH-
HA JOTOBODIB.
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Y pasi nopyueHHs HOPM YMHHOI'O 3aKOHOJABCTBA IpoO 3a-
XUCT MepPCOHANbHUX AAHUX, 3aKOHOM IepeabadeHi pi3Hi BUAM Bij-
NOBiJa/IBHOCTI A/ OPUAWYHUX | PI3MYHUX 0Ci6: rpoMajsHCbKa
(y Buraagi komneHcauii Bcix 3aBAaHUX 30UTKIB), afiMiHicTpaTUBHa
(v Burnaai wrpadiB) Ta kpuMiHasibHa. [IpoTe, 6e3 HaABHOCTI YiT-
KOTO MeXaHi3aMy 3aylydeHHs Cy6’€KTIB, sIKi 3a3iXal0Th Ha IepCcoHa-
JIbHI /JlaHi, 10 BiANOBIZAJBHOCTI — 3aX0/JH, COIPSIMOBAaHI Ha 3aXUCT,
He JaJlyTh OaKaHOTO pe3yJIbTaTy.

BignoBigHo 0 3akoHy «IIpo 3aXyCT mepcoHa/IbHUX AAHUX»
BJIacCHUK i (a6o) omepaTop, TpeTs ocob6a 3000B’sI3aHi BXHUBATH
HeoOXiJHUX 3ax0[iB I10/10 3aXUCTy MEepPCOHAJbHUX JaHUX, 110 3a-
6e3neuyoTh: 3a06iraHHsl HECAaHKI[iIOHOBAHOTO JOCTYIY [0 Mepco-
HaJIbHUX JJaHUX; CBOEYACHE BUABJIEHHS $aKTiB HECAHKLiOHOBAaHOTO
JOCTYIly [10 IEepCOHA/IBHUX JAHUX, K0 TaKUH AOCTYI He BAAIO0CA
3amo6irtTy; MiHiMisallilo HeraTUBHUX HacJiJKiB HeCaHKI[iOHOBaHO-
ro JIOCTYIy /10 IEPCOHAJIbHUX JaHUX.

BukoHaHHSI 3a3HAaYe€HUX 3aXO0/iB, CHPSIMOBAHUX Ha 3aXUCT
MepCoHaJbHUX JJaHUX, TO3UTUBHO BIVIMHYTh Ha PEeryJoBaHHs Cyc-
NiJIbHUX BiITHOCHH Y JiaHiil raaysi.

1. IIpo 3axuUCT nepcoHa/JbHUX JaHUX: 3aKOH YKpaiHu Bijg 01 yepBHA
2010 p. Ne 2297-VI. URL: https://zakon.rada.gov.ua/laws/card/2297-17

2. [Ipo EauHuil fepxaBHUM AeMorpadidyHUI peecTp Ta AJOKYMEHTH, 1110
NiATBEP/KYIOTh TPOMaZIAHCTBO YKpaiHH, MOCBiAYYIOTh 0c06y uH ii creniaib-
HUM cTtatyc: 3akoH YKpaiHu Bij 22 sauctromaga 2012 p. Ne 5492-VI. URL:
https://zakon.rada.gov.ua/laws/card/5492-17.
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Mapia bapamn,

acnipaHTKa Kadepu
aAMIHICTPAaTUBHO-NIPABOBUX AUCLHUILIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

AHAJII3 KOMYHIKATUBHOI AIA/IHOCTI JIDAUHHA
B IHOOPMALIIMHOMY ITPOCTOPI
B KOHTEKCTI IHOOPMAIIIAHOI BE3NEKU

CydyacHe iHdopmauifiHe cycnibcTBO Hazae pi3HOGIYHUHN
BILJIUB Ha XKUTT JIIOJEH, y TOMy 4MCJIi HA KOMYHIKaTHBHI polecy,
CKJIa[IOBOIO YaCTHUHOK SIKUX € KOMyHIiKaTUBHA Jil/IbHICTb. B3arasi
KOMYHiKallisl HeBiZi'éMHa BJIaCTUBICTb CyCHiJIbCTBA, TaK SIK CYCIiJb-
He OyTTs nepeAbavyae B3aEMHUM 3B’130K i BiiMOBiJHO KOMYHiKaLlito
MiX Cy6’€KTaMU COLlia/IbHOI JisIIbHOCTI.

KomyHikanisi o3Havae crenudiuny dopmy B3aeMo/ii oelt y
npoiieci iKoi BUPOOJIAETLCA CHiJIbHe, 10 iX 06’e¢Hye. BogHouac,
coriasibHO-diocopCchbKUM aHaAi3 KOMYHiKallil BUMarae Bifi yueHUX
00J1iKy Cy6’€KT-Cy6’€KTHOI MPUPOAW Mpollecy KOMyHikalii. Amxe
BCTYMal4yud y KOMYHiKallilo, Cy6’€EKTU KOMYHIKaTUBHHUX BiJIHOCHH,
36epiraloyu i NposABJSAIYM 0COOUCTICHY IHAUBIAYyaJbHICTb 3 HEMU-
HY4iCTI0 llepealoTh CMUCIH, Ki MalOTh iHpopMaliiHUMI 3MiCT.

JocnigHruky He BUINlafKOBO iHpopMauifiHUM aceKT KOMyHi-
Kaljii BUCYBalOTh Ha meplie Micle. MoBa i/ie npo conjajJbHy KOMy-
HiKkaljilo, sika BijoOpakae coljajibHy NPUPOAY B3aEMO3B’SI3KY JIIO-
Jel y cycnisbcTBi. [HIWI acnekTH KoOMyHikauii HCUX0JIOMiYHUHA
abo eTHIYHMH BiJirpaloTh BaXKJIUBY POJib i HEPO3PUBHO MOB’sI3aHi
3 coljiaJIbHUM acleKTOM KOMYHiKalii. Jl03BOJIAI0YM TPAHCIIOBATU
Ccy6’eEKTaM KOMYHIKallil MepeXWBaHHS, MOYYTTs, OIiHKY, 10
MOB’SI3aHO 3 BHYTPIIIHIM NCUXiYHUM CBiTOM i ETUYHHUMM OI[iHKAMHU
JI0JIeN.

Po3rsisiialouu KOMYHIKaTUBHY JislJIbHICTBh JIIOJedl 3 TOYKHU
30py colliasibHO-disocodcbKOro aHaslily, HEOOXiJHO MiJKpPeCJAUTH,
110 BOHA INpEJACTaBJSE OCHOBY COLJaJIbHUX XapaKTepUCTUK
cy6’eKTiB KOMYHiKalii, ix Micug Ta poJsb y cycniabeTii. Lg aisiab-
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HiCTb HEPO3PUBHO MOB’sI3aHa 3 LiJIeNOK/IaZJlAHHAM CY6’'€KTIB KOMYy-
Hikanii, o Bif0yBa€eTbCA 3 ypaXyBaHHAM ColliaJIbHUX MepeBar Jiko-
Jled y JaHOMY CYCIiJIbCTBI, 3 MOXJIMBICTIO TPAHCIOBATU AYMKHY, fAKi
HeoOXiJIHO nepejaTH iHIIIN JItoJUHI y nponeci KoMyHiKauii.

lle Ko3BOJIAE XapaKTepu3yBaTU KOMYHIKaTUBHY JifJIbHICTb
SIK I[iJIeCIpsIMOBAaHUM MPOIIEC, Y XOA1 IKOT'0 MixK Cy6’€KTaMU KOMY-
Hikalii BifbyBa€eTbcs 06MiH iHpopMali€lo, cnpssMOBaHUH Ha mepe-
Jladyy AYMOK i OTpHMaHHS 3BOPOTHOTO 3B’s3KY. BaxkiMBe 3HaueHHS
HabyBa€ ycIlilllHa pe3yJbTaTUBHICTh KOMYHIKaTHBHOI JislIbHOCTI,
sIKa IOBMHHA Bi/JIIOBiAaTH MOCTaBJIEHIA MeTi Ta TOr0 BUAY KOMYHi-
Kalji, 3a JonoMorolo Koro BifjoyBaJsacs iHpopMalifiHa TpaHCAALiA
inpopmanii.

HesasiexkHo BiJi BUAy KOMyHiKalii, BOHA 3aBX/IU CIpsIMOBaHa
Ha iHIIY JIIOJAWHY SIK CBil MpeJiMeT i Ma€e 3BOPOTHUM 3B’A30K. [1o cy-
Ti KOMyHiKaIisl Ta KOMyHIiKaTHBHA JiJIbHICTh SK LiJIbOBUH iHOD-
MalliiHU{ BIUJIMB Ha IHIY JIIOJWHY Lie CKJaZHa CACTeMa B3aEMO-
NOB’sI3aHUX eJIeMeHTIB. AJI)Ke KOMyHiKallisi p03BUBA€ETbCS] HA OCHOBI
HasIBHUX Y CYCHiJIbCTBI 0COOGUCTiICHUX 1 conjiasibHUX nOTpe6 i MOTH-
BiB. OcobucTicHiI mOTpe6ru Ta MOTHUBH HE MOXKYTb He BiloGpaXkaTH
3MiHH, 10 BiAOYBAIOTLCA y CYyCHIJIbCTBI.

TexHosioriyHUHM mporpec cnpusiB GopMyBaHHIO Ta MOJAANb-
oMYy pO3BUTKY iHpopMaliiHOro mpocTopy, SKUNA CbOTOJHI He-
BiZ'eMHUH BiJi cydacHOTO cycmisibcTBa. BiAnoBigHO, KOMyHiKaTUBHA
JiSJIbHICTD JIOJIEW cTasia HabyBaTH HOBi XapaKTEPUCTUKHU Ta 3Mic-
TOBHI aClleKTH.

[HdopMaLiiHUK NpoCTip e TakKuW BUJ NPOCTOPY, B AKOMY
MOCTIHO LUPKYJIOITh iHPOopMaLiiiHO-KOMYHIKaTUBHI NOTOKU Ta
BiIOyBalOTbCsA MepeAayda, COPUUHATTS, 36epiraHHs KOMYyHiKaTHUB-
HUX TOTOKIB i Bii6yBalOTbCa Nepenaya, CIPUHHATTA. 36epiraHHs
HOBiJJOMJIEHD L0 MOCUJIAIOThCS COLiaIbHUMU Cy6’EKTaMMU.

IHdopManiiiHui npocTip Mae He TiJIbKU TeXHIYHY, a ¥ collia-
JIbHY NPUPOAY, L0 NOSICHIOETHCA MOT0 CIPAMOBAHICTIO Ha BHUPI-
LIEeHHS COLjiaJIbHUX 3aBJaHHSA Ta Npo6JieM, 3ay4yeHHs JJel B iH-
dopmMaLiiiHO-KOMYHIKaTUBHI NpoLEecH, B3aEMO3B'SI3KOM 3 BaXKJH-
BUMU CYCHITBHUMU chepaMu KUTTS JIIOeil.

IHdopManiiiHui npocTip i KOMyHiKaTUBHA AiSJIbHICTh, ONMU-
HSIIOYMCh B €UMHIN collia/ibHINM MJIONIKMHI, 3HaX0ASATh B3aEMO3a/IeX-

21



HiCTb i B3a€EM03yMoOBJeHicTb. KoMyHiKaTHMBHa [islIbHICTBH, CTa€
MOXJIMBA 4Yepe3 NPU3My BipTyaJbHUX MOxJuBocTed. Te, mo Ko-
JIUCh BUMarajio peajbHOI MPHUCYTHOCTI CY6'€KTIB, CbOTOJIHi CTa€
MOXXJIUBUM He TiJIbKU 6e3 ix 6e3nocepeHbOI NPUCYTHOCTI, ajle Ha-
BiTb y peXXHMi Bifik/1aZileHOoro yacy 3a J0oMorow o6MiHy y TOH 4ac,
KOJIM 1ie 3pYYHO KOXKHOMY 3 aJipecaTiB.

Heo6xigHo Bifj3aHaYuTH, 110 iHGOpMaIiHHHUKN MPOCTip Mae Be-
JIUKUH BIUIMB Ha GOpMyBaHHS HOBOTO CHMBOJIi3MY, 110 3HAWLLIO
BUPaKeHHS Y NO0SIBI HOBUX BipTyaJlbHUX 00pa3iB, HACUYEHUX CHUM-
BOJIIYHUM 3MiCTOM.

@®opMyeTbCSl NPUHLMIIOBO HOBUH BHUJ, CUMBOJIIYHOTO iCHY-
BaHH4 JIIOJHWHHY, CYCIIJIbCTBA, KyJbTYpU. He Tinbky HOBI, ase ¥ cTa-
pi CUMBOJIM MOXYTb 6YTH po3MillleHi Ta BupakeHi B iHpopMauiii-
HOMY MnpocTopi. BipTya/sbHUI CBIT CUCTEMHO CHiBiCHY€E 3 iHIIUMU
BU/JIAMHU PeaJIbHOCTI Ta CYyCHIJIbHUMHU BiJHOCHHaMHU. 3 OrJISAY Ha
BCEOCSKHUH xapakTep LU(POBOI peasibHOCTI Y XKUTTI J10Jiel, MOX-
Ha KOHCTATyBaTH, 1o iHpopManiiHUR mpocTip cTae BaXKJIUBOIO
yMOBOI0 QYHKLiIOHYBaHHS CYCIiJbCTBA.

Y cBiTJai 3pocTatoyoi posi iHGopMaIliHHUX TexXHOJIOTIH Ta ix
BIJIMB Ha KOMYHIKaTUBHY JislJIbHICTb JIIOAMHU MOXXHAa FOBOPUTHU
NP0 3pOCTaHHA poJii 6e3nocepe/HLO iHPpopMaliiiHO-KOMYHIKAaTHB-
HOI JIisi/IbHOCTI JitoJiel y cycnisibcTBi. [HPopmanifiHo-KOMyHIKaTHB-
Ha JisJIbHICTh 32 CBO€EW $OpPMOI0 Ta 3MICTOM Iie coljia/ibHE SIBHUIIE,
sike BU3HA4Ya€TbCsl paKTOpaMy, 10 ¥ 3BUYaWHA KOMYHiKallis, ajie
B BOJHOYAC BifuyBae Ge3nocepefHid BIJIMB pe3y/ibTaTiB TexHid-
Horo nporpecy. KoMyHiKaTUBHaA [JiIJIbHICTb 3a3HA€E iCTOTHI 3MiHHU
B yMoBax (pOpPMyBaHHS Ta PO3BUTKY iHPOpMaLiHHUX TEXHOJOTiA
i BIAMOBIAHO BIJIMBA€E Ha TeHJEHLil pO3BUTKY 4yepe3 JUHAMIYHO
3MiHIOIOYM CoLiayibHI MOTPEOH, IKi 3HAXOAATh BUPa3 3a JOIIOMOTO)
KOMYHIKalLil.

Peaunii *KUTTS npen’sIBASAIOTH O0COOJUBI BUMOTH 10 GOpMy-
BaHHSA iHOpMaIiiHOI MOJIITUKK Jlep’kaBU Ta ii CKJIaJ0BOI 4acTH-
HU - 3abe3nedyeHHs1 iHpopMaIlliiHOI 6e3MmeKu.

Indopmarliiiina Ge3neka JOCUTb MKMpPoKe MOHATTS [1]. BoHo
BKJIIOYAE 36epekeHHs1 6yb-IKOT0 BUAY HakonuyeHoi iHopmaliii,
3anobiraHHsg Heba)KaHUX BUTOKIB Takoi iHdopmarii. ¥ Tol ke
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caMUM 4Yac Bak/JMBe Micle y 3axofax 1100 3abe3neyeHHs iHPop-
MaliiiHol 6e3neky 3aliMalTh 3aX0JAU 1I0J0 3amnobiraHHa Hebaka-
HUX BUTOKIB iHpopManil npu ii TpaHCIOPTYBaHHI.

Y upoMy nJ1aHi oco6JiMBe 3HaYeHHSA Ma€e CTaH i poboTa Haljio-
Ha/IbHUX TeJIeKOMyHiKalilHUX CUCTeM, Pi3Hi TpaHCKOPAOHHI NOTO-
KU iHpopmarii, cepes; IKMX BCe GiJibII 3pOCTAOYOT0 3HAYEHHS Ha-
OyBalTh Mi>KHapoaHi iHpopMalliliHi Mepexi, B TOMy 4ucJi 0cO6JIH-
BO BU/JIIJIIETbCS Mepeska IHTepHeT [2].

[HTepHeT Lie BeJIMUe3HUU HaJHaI[iOHAJIbHUH MOTiK iHpopMa-
1ii mo yci cdepu cycnisibHOro *XuTTs. [Iporpec y ranysi Tejsekomy-
HiKali# /103BOJIsIE OTPUMYBAaTH HEOOXiIHY iHpopMalIiito 3 6yab-sKO1
TOYKU IJIAHETH y peaJbHOMY peXMMi 4acy i WBHUAKO NpUHMaTH
pimeHHsa. CyyacHi cucTeMHU 3B’s13Ky 6e3Npelie[leHTHO MOJIErIYI0Th
opraHisaljito Mi>kHapoZJHOr0 KOOIepyBaHHS BUPOOHHUIITBA, iHBec-
TyBaHHS KalliTaJliB i MApKETUHTY.

[HpopmaliliHa 6e3neka Lie 34aTHICTb CyCHiJIbCTBA, Aep>KaBy
i ocobu 3abe3medyuTH 3axMlleHicTh iHpopMaLiHHUX pecypciB i no-
TOKIB AJ11 NiATPUMKHU KUTTEAIANBHOCTI, CTasoro GyHKIiOHYBaHHSA
Ta PO3BUTKY BiJNOBiAHOI CTPYKTYpH CyCHiJbCTBa. 3abe3neyeHHs
iHpopMaliiiHOl 6Ge3neky nependayae NPOTUCTOSHHSA HETATUBHOMY
BIVIMBY iHdopMaLii Ha iHAMBiAYyanbHY I CycnilibHY CBifAOMICTB Ta
MCUXIKY JIIOJEeH, OXOPOHY KOMIT'IOTEPHUX MepeX Ta iHLIMX 3acobiB
nepezaadyi inpopmarii.

IHndopmarliiiiHa Ge3neka Mae KiJibKa acleKTiB: 3a6e3neyeHHs
LiJicCHOCTI JlaHUX B HaWIMPIIOMY PO3yMiHHI IIbOTO TepMiHa, 3a-
Ge3neyeHHs JocTynHocTi iHdopmarii, 3ab6e3neyeHHs KoHieH-
niHocTi iHpopmalii, xapakTep 1iJiecnpsiMOBaHOTO BIJIMBY iHOP-
Marnil 3 60Ky /lep>kKaBHUX OpraHiB BJIaiM, Pi3HUX COIiaJIbHUX T'PYII,
CHencay»6 iHO3eMHUX JepKaB.

1. Mpo piwenns Pagu HaunioHanbHOI 6e3neku i 060poHU YKpaiHU Bif
29 rpyauHs 2016 poky «Ilpo [JokTpuHy iHpopmaniliHOI Ge3neku YKpaiHu»:
Yka3 IlpesuzsenTta Ykpainu Bifg 25 umortoro 2017 p. Ne 47/2017. URL:
https://zakon.rada.gov.ua/laws/show/47/2017#Text

2. Ilpo ocHOBHI 3acaziu 3a6e3nedyeHHs Kibep6e3neku YKpaiHu: 3aKOH
Ykpainu Big 05 xoBTHA 2017 p. Ne 2163-VIII. URL: https://zakon.rada.gov.
ua/laws/show/2163-19#Text
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Hapisa bopTHHK,

JIOKTOpPKa I0PUAUYHHUX HAyK, Tpodecopka,
3aBigyBauka kadeznpu Alll
(HayioHanvHull yHigepcumem

«/Ivgigcbka noaimexHika»)

AKTYAJIbHI IPOBJIEMH 3ACTOCYBAHHA
IHCTUTYTY PEAAMICIT Y KOHTEKCTI 3AXUCTY
INTPAB I CBOBO/, JIIOJUHHU

MirpauiiiHa moJliTUKa MOCTiMHO 3HAXOAUThCA y cTafii pedo-
pMyBaHHsA. Besnka yBara mpuUZiJISIETbCA pPeryJIlOBaHHIO MPOIECIB,
MOB’I3aHUX 3 HE3aKOHHUM IMepebyBaHHAM iHO3eMHOTO IpoMajs-
HUHA Ha TepuTopii YKpaiHu, a TakoX 3amnoGiraHHs MpPaBoOIOpY-
1IeHb, CKOEHUX MirpadnTamMu. lle noB’s13aHO 3 TUM, 1110 KiJIbKiCTb iHO-
3eMHUX I'POMajJiiH Ha TepUTOpii Jiep:kaBU 3pOCTa€E, B OCHOBHOMY
Yyepe3 HaNpy»xeHy 06CTAaHOBKY y CBiTi. Mirpariifidi nponecu npen-
CTaBJAITb HeraTMBHe fIBUILEe Ta 3arpo3y [JJid COLiaJibHO-eKOHO-
MIiYHOTO, IOJITUYHOI'0 PO3BUTKY JepaB [1].

Y naHuM Yyac KiJbKiCTh B'DK/IKAIOTH B KpaiHy pOMajiiH 3Ha-
YHO 6isiblie BUDKKAIOTh. BUXoAAa4u 3 4oro, mOBUHEH 6yTH MOCH-
JIeHUH KOHTPOJIb HaJ, HeJlerajJlbHOI0 Mirpali€io 3 60Ky JepKaBH.
OpHuM i3 AieBUX | MepcneKTUBHUX MeXaHi3MiB 60pOTHOU 3 HeJie-
raJbHOIO Mirpati€eto € npoueaypa peazMicii.

[IoHATTA «peajMicisg» 3HaAHMIIIO 3aKOHOJABYe 3aKpin/ieHH:A
Jivlle B Mi>XXHapoJHi# yrogi Mixk YkpaiHoto i EBponelcbKUM CNiBTO-
BapUCTBOM Ipo peajMicito [2]. Buxoasauu 3 AaHoi yroau, nij peaj-
Mici€lo po3yMieTbca mepegavya YkpaiHO iHO3eMHil JepkaBi iHO-
3eMHHUX I'POMA/JIsIH Ta 0Ci6 6e3 rpoMaITHCTBA, sIKi HE3aKOHHO Iepe-
OyBaloThb Ha TepuTopil YKkpaiHu Ha mifcTaBi Mi>kHApPOJHUX JIOTOBO-
piB YKpainu npo peagMiciro.

Yropa npo peagMiciro e LOrosip, L0 YiTKO BUKJ/IAJA€E B3aEM-
Hi 3060B’s13aHHs CTOpiH, opraHizaliiHi Ta po6oyi nmpoueaypu AJjs
CIpOIIEHHSI MOBEpPHEHHS Ta TPaH3UTY OCiO, IKi He BiJmoBiZal0Th
abo mepecTalwTh BiJNoOBiJjaTH yMoBaM B’i3Jy, nmepeGyBaHHs abo
NPOXXUBAHHA Yy 3aIUTYIOUil JlepKaBi.
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[IlparHeHHsa JepaB OpraHi3oByBaTH IpoLieC IOBEpPHEHHHA
He3aKOHHUX MirpaHTiB /|0 JlepkaB iX rpoMasiHCTBA abo MOCTiHHO-
ro NpOoKHWBAaHHSA CTaJIO NNEPeAYMOBO0 BUHMKHEHHS IHCTUTYTY pea-
AMmiciro. PeagMmicis, fenopTranisa Ta BUABOPEHHS € CXOXHUMHU IpoIie-
CaMy, IPOTe OTOTOXKHIOBATH IX HE MOKHa.

AnMiHicTpaTUBHE BU/JBOPEHHS Lie NPUMYCOBE Ta KOHTpPO-
JIbOBaHe IepeMillleHHs] iHO3eMHUX I'POMaJisiH i oci6 6e3 rpomMajisiH-
CTBa Ha Mexi YKpaiHy, a y JlesKUX BUNAJKaX, epesoadyeHnx 3aKo-
HOM CaMOCTiHUM BUi3/] iHO3eMHUX I'POMa/IsiH.

BujBopeHH € Kapa/lbHOI CaHKIi€l0, fKa 3aCTOCOBYETbHCHA
y 3B'I3Ky 3 BUMHEHHSIM a/JMiHICTPAaTHBHOTO NPaBONOPYLIEHHS.
[IpumycoBa BUCHJIKA iHO3eMHOI'0 IpoMaAAHUHA 3 YKpaiHU y pasi
BTpaTU abo NPUNMHEHHS 3aKOHHUX MiACTaB AJs MOJAJbILOrO Ie-
pebyBaHHA (IPOKUBaHHS) B YKpaiHi HA3UBaEThCS AeNopTaLi€lo.

JenopTanis € Mipow afMiHiCTpaTUBHOTO NpUNUHeHHS. BoHa
pO3rSAA€ThCA K MPUMYCOBAa BHUCHUJIKA iIHO3€eMHHUX I'POMaJsH 3a
Mexi YkpaiHM 3a yMOBH, IO BifCYyTHI NMiACTaBU AJA NOPYLIEHHSA
CrpaBd NpoO aJMiHiCTpaTUBHE MPaBONOPYUIEHHsI ab0 KpHUMiHa/b-
HOTO MPOBa/KEHHH.

PimeHHsa npo fgenoprauiio NPpUHAMAETbCS y M03acy[0BOMY
NMopsAKy, Xxo4ya MpoLeaypa BUKOHAHHS GJIM3bKa [0 MOPSAAKY BUKO-
HaHHA [IOCTAHOBY NPO aAMIHICTpaTUBHE BUJBOPEHHA. Y IOpUANY-
Hill JliTepaTypi HEOJJHOPA30BO MpUJAiJIsIAcCA yBara MUTAHHIO MPO
OTOTO>XHEHHSI NMOHATb «aJMiHiCTpaTUBHEe BUJBOPEHHA» i «Jenop-
Taljisi», BBAXKAlO4M, L0 HEOOXiJHO MO3HAYUTH €AUHY NPOLEAYpPY
BUCUJIKW FPOMA/ISIH 32 MeXi YKpailHU.

Moxk/MBUH cnioci6 BUXOJy 3 CUTYyalii, o CK/Ianacs MoJsirae
y TOMYy, 11106 BiMOBHUTHCS BiJ iCHyIOUOro TepMiHOJIOTiYHOI HEBiA-
NOBiAHOCTI BBECTH ¥ 3aKOHOJAaBYHU 06iT MOHATTS «BUCUJIKA».

PeanmMicia He € BUJOM NOKapaHH$, BOHA He € KaTeropie€ro
BUKJIIOYHO HAaliOHAJbHOTO 3aKOHOJABCTBA, a Ipolec peanisanii,
B Ilepuly 4Yepry, 3aKpillIlETbCA MDKHApOAHUMH J[JOTOBOPaMM 3
iHO3eMHUMHU JepKaBaMu. Y paMKax npouecy peajamicii iHozeMHU#R
rpoMajisiHMH MOXKe OYTH NOMIillleHUH Y creLia/IbHy YCTaHOBY.

Crienjia/IbHUM yCTaHOBOIO BU3HAETHCA YCTAaHOBA, IPU3HA4YeHe
JUIsl yTPUMaHHS iHO3eMHUX IPOMa/IsiH i 0ci6 6e3 rpoMaiTHCTBA, 110
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nifisiraloTh nepejayi YkpaiHow iHo3eMHiM JepxaBi a6o0 NpUHS-
THUX YKpaiHOIO BiJj iIHO3eMHOI Jiep:KaBH, aJie Ki He Mal0Th 3aKOHHHUX
nificTaB A5 epebyBaHHA (IPOXXHWBaHHA) B YKpaiHi, BiAnoBijHO 10
MI>)XHapOJHOT0 JOTr0BOPY YKpaiHu Ipo peajMiciro.

AHasi3yro4u 3aKOHOAABCTBO, L0 PEryJIIOE NPOLeC peaaMicii,
MOXXHa BiZJl3HAUMUTH, 110, IK Y NOHATTI «cleliaJbHy YCTaHOBY», TaK
i B 3akoHi «[Ipo mpaBoBUH cTaTyC iHO3eMIIiB Ta 0Ci6 6e3 rpoMajsaH-
CTBa» TOBOPUTHCS MPO Te, 1[0 iIHO3eMHUN IPOMAZIIHUH NPURHATHUN
YkpaiHoto, ajle IKMM He Ma€ MiJCcTaB HepeGyBaTH HA TepUTOPii
Jlep>KaBy, NOMiIaeTbCA y cHeljiagbHy YCTaHOBY [3].

Take Bi6yBa€eThCs Yepes Te, 1[0 iHO3eMellb a60 BHixaB y iH-
1y AeprKaBy 3 TepuTopil Ykpainu, abo y HbOTO /Jii€ Bi3a TiJIbKH Ha
TepuTopilo YKpaiHu. OfHaK He 3aKpilIeHO NoAajblle IpaBOBe
CTaAHOBHIE IIUX 0Ci6. BUXoAs4u 3 TOro, 0 po3MillleHHs y cliellia-
JIbHY YCTaHOBY 3[iMCHIOETHCS TUIBKU Ha MifCTaBi pilleHHsa cyanai,
HeoOXiJHO BUPIIIMTH NUTAHHS, Ky HAalPaBUTH JlaHy 0CO0Y.

Yroau mpo peajaMicito He yksajZeHi 3 6araTbMa KpaiHamy,
0T>Ke, IpoLec nepejadi iHO3eMHUX I'POMaJAH y NIeBHUX BUIAJKaX
Moxe 6yTH yTpyAaHeHUH. [Iponec peaamicii Ha IbOMY NPUNIMHAETb-
csl, TaK SK AaJii ocoba miassrae genoprarii.

1. IIpo cxBaseHHs CTpaTerii AepaBHoI MirparniftHol mosiTUKY YKpaiHu
Ha nepiog go 2025 poky: PosnopsmpxenHs Ka6iHety MinicTpiB Ykpainu Bif
12 nunuHsa 2017 p. Ne 482-p. URL: https:/zakon.rada.gov.ua/laws/show/482-
2017-%D1%80

2. [lpo patudikauio Yroau mix YkpaiHoto Ta €BponeiicbkuM CriBTO-
BapUCTBOM Npo peaaMmicito oci6: 3akoH YkpaiHu Bif 22 BepecHsa 2011 p.
Ne 3773-VI. Bidomocmi BepxosHoi Padu Ykpainu. 2008, Ne 9. Cr. 86.

3. [Ipo nmpaBoBU#l cTaTyc iHO3eMIiB Ta 0ci6 6e3 rpoMa/issHCTBA: 3aKOH
Ykpainu Bif 22 BepecHs 2011 p. Ne 3773-VI. Bidomocmi BepxosHoi Padu Ykpai-
Hu. 2012. N2 19-20. Ct. 179.
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Mapia 'aBpuibLiB,

KaHJuJaTKa OPUJIUYHUX HaYK, OLeHTKa,
JIOLleHTKa Kadeapu
aAMIHICTPaTUBHO-NPAaBOBUX AUCLUILIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

CIIBBIAHOIIEHHA KOHCTUTYLIHHO-IIPABOBOI
TA IIOJITHYHOI BIANIOBIJIAJIbHOCTI
AK 3ACOBIB BIAITIOBIZAJIBHOCTI
OPT'AHIB BJIAM IIEPEJI HAPOZIOM

B yMoBax po3BUTKY [leMOKpPaTH4YHOI IPaBOBOI JAep>KaBH, fKa
BiZICTOIO€E KJIIOYOBI KOHCTUTYLiMHI IIiHHOCTI Aezasi 6isbLol roct-
pOTU HabyBa€ NUTAHHSA TEOPETUKO-NIPABOBOr0 OOIPYHTYBaHHS Bi-
JANOBiJa/IbHOCTI OpraHiB Ta mocaZ0BuX oci6 my6JiyHOI BJagu, 110
yHNOBHOBaXXeHI NpUIAMaTU BaXKJIUBi NOJITUKO-NIPABOBI pillleHHS.

Y wpucnpyzaeHniii copMoBaHO KOHIENT KOHCTUTYI[iHHO-
NpaBOBOI BiJIOBiIa/ILHOCTI, AKUHM I'PYHTYEThCA Ha ifei, 1o rpomMa-
JSHCBbKEe CYCIJIbCTBO He MOXe iCHYBaTH TaM, Je BiICYTHSA BiJNOBI-
JaJIbHICTD HOCIIB JepKaBHO-BJaJJHUX NOBHOBaXKeHb. fKIo cuja
3aKOHY OXOPOHSIETBHCS He JIMIIe CUJION JepXKaBHOTO MPUMYCY, a U
BiZINOBiJa/IbHICTIO POMA/IsiH, TO 3HAYHO 6i/IbIIIOI MipOI0 BOHA BU-
Marae BiilIOBiAa/IbHOCTI BULIUX MOCaA0BUX 0Ci6 Jep>KaBU Ta iHIIHUX
Cy6’€KTIB, HaJliJIEHUX HAPOJOM BJIaAHUMH MOBHOBAXKEHHSAMHU. 3BiJI-
CHU Y 3’IBJISIETHCS] BUHSATKOBE MOJIITUKO-MIPaBOBE 3HAaYEHHS KOHCTH-
TyLiliHO-NIPpaBOBOI BiZMOBiAANbHOCTI fIK IHCTUTYTY, 10 TapaHTYyeE
cBO6OOJy, ClipaBeJIUBiCTb, BEPXOBEHCTBO NpaBa y cdepi MoyiTUKo-
NMpaBOBUX BiTHOCUH.

CTaHOBJIEHHIO Ta Y/JOCKOHaJIEHHI IHCTUTYTy KOHCTHUTYLil-
HO-IIPaBOBOI BiJMOBIZAa/bHOCTI MOKJIHWKaHI COPUATHU TAKOX IEBHI
00’€EKTHBHI YNHHHUKH, TaKi 1K PO3IIUpPeHHS chepr KOHCTUTYLiHHO-
MpaBoOBOi peryJwBaHHS, NpaBoBoi oxopoHU KoHcTuTynii, HasaB-
HicTb yHcesbHUX (aKTIB MOpYLIEHHS KOHCTUTYLiMHO-NIpPaBOBUX
HOPM, 32 AKi HEMOXJIUBO 3aCTOCYBAaTHU MipU KpUMiHa/NbHOI, afMiHi-
CTPaTUBHOI, IMBIJIbHO-NIPABOBOI ab0 X AWUCUMILIIHAPHOI BiANOBI-
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JAasbHOCTI. TOMy, MU CXUJISIEMOCH [I0 iCHYIO4OI B HayKOBiH JiiTepa-
Typi ClipaBeAJIMBOI TOYKH 30Dy, 110 TPAaJAULINHUU MOAIA IOPUANY-
HOI BifoBiZja/IbHOCTI HA BUJU HE € AOCTATHIM i moTpebye AOMOB-
HEeHHA iX nepeJiky Lie 0JHUM BHUAOM — KOHCTUTYLiHHOW BiANOBI-
JaJIbHICTIO.

KoHcTuTyuifiHa BiAnoBijalbHICTh Ma€ NEBHOIO Mipolo BUpa-
*KeHUH MOJIITUYHUM XapaKTep i TiCHO MOB’si3aHa 3 MOJIITUYHOIO Bi-
MOBiZla/IbHICTIO: MiAcTaBaMHu ii HacTaHHS, Cy0’€KTaMH, HeCIPUAT-
JIMBUMHM Hacaigkamu. Hanmpukiag, BificTaBka ypsiay MoXke 6yTH 3a-
Cc060M SIK KOHCTUTYIiMHOI BiAiNIOBi1a/IbHOCTI, KOJIH Iie BiI6YBaETH-
Cs1 B pe3yJibTaTi HEHAJIE?)KHOTO BUKOHAHHS 00O0B’A3KiB, TakK i MmoJi-
THUYHOI, KOJIK YPAJ HJe y BiICTaBKy 3 METOI0 YHUKHEHHS YU BUXOY
3 MOJIITUYHOI KpU3Y, sIKa CKJIajacd y Aepxabi. OT0X, YCyHeHHS BiJ
nocajgyu Moxe OYTH SIK CAaHKIi€I0 KOHCTUTYILiHHOI BignoBiganbHOC-
Ti, TaK i HOJITUYHUM 3aX0/I0M, 1[0 BUKJIUKAE MEBHI CKJAJHOCTI B iX
pO3MeXXyBaHHI. BaX/IMBO yCBiZJOMHUTH, L0 MiJACTaBOK KOHCTHUTY-
LiMHOI BiANMOBIAANBHOCTI [IJ1s1 BULMX IIOCaZI0BUX OCi6 € MOpyIIEHHS
iXHIX KOHCTUTYLiHHUX 060B’SI3KiB, TOAI SIK MOJIITUYHA BiJAMNOBiJa-
JIbHICTb O3HAYa€ JiMLIE Te, 10 0c006a, KA 3aliMa€ BUILY Jlep>KaBHY
nocajy, Moxe 6yTH no36asJieHa NOJIITUYHOI NiJTPUMKU Yyepe3 Ti UU
inmi npuuunm [1, c. 122].

CeHCOM BUOKpeMJIEHHS MOJIITUYHOI BiANOBiZ@JIbHOCTI € Ha-
MaraHHs Jiep>kaBu 3a6e31e4uTH NpoBeJeHHs €JUHOI TOMipKOBaHOI
MOJIITUKY, L]0 BKJIOYA€E B cebe yBech Npoliec il TBOpeHHs: MOYHUHA-
104 Bijj po3p0o6KM ecKi3y MeBHOro MOJIITUYHOTO CleHapilo, edek-
THBHOI Ta ONTUMaJILHO LIBUJKOI Horo peasiszanii i Ao 3JilicHeHHs
KOHTPOJIbHO-HAIJIsAA0BUX QYHKLIH, IK 3an0pyKy 6asiaHCy BCiX cTa-
Jil npouecy. Ajle y TOM e 4ac, «CYyTHICTb MOJITUYHOI BiZjlIOBiAa/b-
HoCTi moJisirae B ToMy, o [lpe3ufieHTy YKpaiHu AJid NPURHATTA
pillleHHs PO BiZicTaBKy He NMOTPiOHI AKi-HeOy b IOPUAMYHI MiACTa-
BY, 110 BUIJIMBAIOTH 3 il TOrO, YMi NOBHOBAX>XEHHS MPUNHHAOTH-
cs1. [IpuiiMaroun Take piieHHs, [Ipe3nsieHT YKpaiHu Moxe KepyBa-
THCS BUKJIIOYHO MipKYBaHHSAMM JIOLJIBHOCTI» [2, c. 44].

€MHOI0 04YeBU/HOW MiACTAaBOI NPUTATHEHHA [0 MOJITUY-
HOI BiJIIOBIJAJILHOCTI € NOJIITUYHI MOTUBH, AKI MOXXHA OXxapakKTe-
pU3yBaTH fIK Cy0’'€KTUBHE YsBJIEHHS KepiBHOTO CKJIaJy Mpo XiJ
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NOJIITUYHUX NPOLECIB y HEIO KepoBaHiK opranizanii. [[puyomy, iHi-
iaTopoM NOJITHYHOI BiANOBiAANBHOCTI MOXKe OYTH He TiJbKU
KepiBHUK, a ¥ 6y/ib-IKMI 4JleH opraHisauii, cy6’eKTUBHI ysABJIeHHSA
SIKOTO NPO Xifi MOJITUYHUX NpoleciB He 36iraloThbca i3 mosuuiero
KepiBHULTBA [3, c. 24].

[TosiTyHa BiAMOBIAANMBHICTD — OJJHA 3 OCHOBHUX YMOB CTa-
HOBJIEHHS, PO3BUTKY Ta JI0CKOHA/IOr0 GYHKIiIOHYBaHHS AeMOKpaTil
AK iZleaJIbHOr0 BpAAYBaHHA, [0 AKOI'0 NParHyTh Jep>KaBU Ta ix mo-
JIITUYHI AifYi, peasisalilo Ta BTiIJIEHHS IKOT'0O NEPMaHEHTHO JleKJia-
PYIOTb HaBiTh Ti KpaiHH, YU [lep>KaBHUU pexxuM JajeKui Bij crno-
BiZlyBaHHS leMOKpPaTUYHUX LIIHHOCTEMN.

[loniTMyHaA BiANOBiAANBHICTL HE € IMAHEHTHON BHKJIIOYHO
JeMokparil. ¥ kpaiHax coljiasicTHyHOro Tabopy npomnaryBaJu JieBe
Ta epekTUBHe QYHKI[IOHYBaHHS MOJITUYHOI BiAnoBiAaIbHOCTI. Ic-
TOPUYHO CKJIaJI0CA, 1[0 B PaJAHCbKUM NepioJ, B yMOBaX BiICyTHOCTI
MOJIITUYHOI HAYKU MOHATTA COLjia/IbHOI BiANOBIa/JbHOCTI Nlepeny-
BaJIO MOHATTIO BiANOBIZAJIbHOCTI MOJIITUYHOI. 3 OrJSAAY Ha Te, 10
MOJIiITUYHA BiANOBIAAJBHICTE KOPEJIOETHCA 3 MOJITUKO-BJAJHUMU
BiflHOCHHaMU, BOHA MOTPebyeE OKPeMOTO BU3HAYEHHs], 0COGJINBOrO
MiAXoAy [0 TJyMa4eHHS Ta PO3yMiHHSA, HAATO B CYYaCHUX YKpaiH-
CbKHUX peasiiX, KoJu TpaHcpopMaliliHi npouecu B CYCIiJIbHO-
NOJIITUYHOMY KUTTI HAOYBalOTh BUHATKOBOTO 3HaYeHH [4, c. 166].

[TosiTHYHa BiJNOBiJa/NbHICT - 1Lle OJWH 3 BU/IIB MyG6JidyHOI
(mepen rpoMajChKiCTIO, IJIaBOIO Jiep>KaBU, MapJiaMeHTOM) Bi/jOBi-
JaJIbHOCTI, L0 HAaCTa€ 3a HECIPOMOXHICTb OpraHiB JepKaBHOI
BJIaJIU Ta MOCAJIOBUX OCi6 PO3POOGUTH Ta BTIJIOBATH B XKUTTS MOJIi-
THKY, siKa BiloOpaka€ NpoOrpecUBHi HAPSAMU PO3BUTKY CYCIHiJbCT-
Ba, MaKCUMaJIbHO KOPHUCHI AJ1s1 6Jiara Jirofei.

Cdeporo 3acTocyBaHHSI NOJITUYHOI BiZnoBiAaIbHOCTI € moJti-
THUYHA JisJIbHICTh. 3 IOPUJAUYHOI TOYKU 30py, MOJITHYHA BifNoOBi-
JAJIBHICTb — IHCTUTYT CKOpillle 3BUYA€EBOrO MPaBa, 110 pPeryJloe Bi-
JHOCHHM HaOyTTs, yTPUMaHHS W Nepenadi Biaajgd. Y mpasi moJi-
TUYHO TNAHIBHUM KJac, abo MOJITHYHA eJiTa, MparHe 3aKpillUTH
CBill 0cO6GJIMBUH CcTaH. AJle OCKIJIbKM TOJIiTHKA — cdepa Jo1iIbHOrO,
BUHMKAE HAUTOCTpillla mpob6seMa BiiNMOBiIaAbHOCTI MPaBASYUX KiJ
3a CyCHiJIbHO MPUWHSATHE 3/1iHCHEHHS MOJITUKHU.
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Csif 3a3HAYMTH, 1[0 MeXaHi3MU NPUTSATHEHHS [0 BiANoBija-
JIbHOCTi 32 KOHCTUTYLiiHO-IPaBOBi NPOCTYNKHU GAaKTUUHO MOXKYThb
pO3rIAaTUCA K lIeBHA CKJIaJ0Ba MeXaHi3MiB MMOJIiTUYHOI BiANOBI-
JaJIBHOCTI B3araJli, OCKIJIbKA BOHH, Ha BiAAMIHYy BiJ npoueayp Ipu-
TATHEHHS [0 BiANOBiJa/bHOCTI, mepefbayeHUX HOPMaMU iHIIMX
rajiy3ei rnpasa, TiCHO IOB’sI3aHi 3 MOJITUYHHUM MPOIECOM.

[TosiTyHa BigNOBIJA/NBHICTL CYTTEBO PI3HUTBHCA BiJ, HOpPU-
JUYHOI BiiNOBiAa/JIbHOCTI. Baxk/inBe Tako» CHiBBiJHOLLIEHHS MOJIi-
TUYHOI BiZ[IOBiJA/IbHOCTI 3 OPUAUYHOIO, AKi B3aEMHO JONIOBHIOIOTh
OJiHa ApyTy.

KoHcTuTyuLiliHO-IpaBOBa BiANOBiAa/NbHICTD YacTO Ma€ MmoJi-
TUYHUN xapakTep. [IpoTe mosiTUYHUN XapaKTep KOHCTUTYLiHHO-
MpPaBOBOI BiJIMOBiJa/IbHOCTI MPOSIBJSIETbCS caMe L[0J0 THX Cy0’€K-
TiB MPaBOBIJIHOCHH, JlisIJIbHICTb AKUX MOB’sI3aHA 3 Y4acTIo y 3/iic-
HeHHIi noJsitu4yHoi Baaau — Ilpe3ugeHTt Ykpainy, BepxoBHa Papa,
HapoaHi genyTtaTH, KabiHeT MiHicTpiB, mosiTuuni nmaptii Ta iHmmi
iHCTUTYLII.

PazoM 3 THUM KOHCTUTYLIHHO-IPaBOBY BiJANOBiAaAbHICTD
HEMaE€ IMiJCTaB OTOTOXHKBATH 3 MOJITHYHON. OCTaHHS He Mae€
THUX XapaKTepHUX O3HaK, L0 NpUTaMaHHI OpUAWYHIN Bigmno-
BiJJaJIbHOCTI.

Tak, nopyuieHHs HOPM, fIKi peryJlThb BiJHOCUHU Yy cdepi
rPpOMaJIHCTBA, HE MOXKe MaTHU MOJIITUYHOIO XapaKTepy, OCKiJbKH
caMe BKasaHe [PaBo He € MOJIITUYHUM i peaJtizallisg oro oco6oto He
NoB’sI3aHa 3 MNOJITUYHOW AiANbHICTIO. TOMy ¥ KOHCTHUTYLiMHO-
NpaBoOBa BiANOBIJAJbHICTb Y JaHOMY pa3i He MOXKe MaTH MOJIITUY-
HOro 3abapBJieHHd. Te % caMe MOXHa CKa3aTH i PO KOHCTUTYLi}-
HO-NIPABOBY BIJMOBIJAJBbHICTD, 1110 HACTA€ MPU NOPYLIEHHI HOPM,
sKi mepesi0a4alOTh MPaBO JIIOJUHU Ha OCBITY, HA OXOPOHY 3/10POB’,
Ha L1106, Ha XKUTJIO Tolo [5, ¢. 92].

AHani3 i y3arajibHeHHs1 HayKoBOI JiiTepaTypu y cdepi cmis-
Bi/lHOIIEHHS KOHCTUTYI[iiHO-NIPaBOBOi Ta MOJIITUYHOI BifmoBija-
JILHOCTi /103BOJIMB BUOKPEMHTH JesIKi HaWOI/JIbII PO3MOBCIOIKEeH]
migxoau:

1) mosiiTUYHA Ta KOHCTUTYLiHHO-NPAaBOBaA BiJINOBiJa/lbHICTh
CIIIBBIHOCATBLCA AK pOJOBe i BUZ0Be NOHATTA: NOJiTUYHA BiANOBI-
JaJIbHICTh 32 06CAroM IIMpILIE MOHATTS, HiX KOHCTUTYLiHHO-
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NpaBOBa; MOJITUYHUN XapaKTep € OJHI€I 3 03HAK KOHCTUTYLiHHO-
NpaBoOBOI BiANOBiJa/lbHOCTI, 10 BUPI3HAE 11 3-IOMIX IHIIUX BUAIB
IOPUAAYHOI BiANIOBIAJIBbHOCTI;

2) KOHCTUTYLiHHO-IIpaBOBa BiJIIOBIAA/IbHICTD € BUJIOM IOpU-
JAWYHOI BiAMOBIa/NbHOCTI, IKa NOpAJ 3 MHOJITUYHOIO CTAaHOBUTH
OKpeMUU BU/I COllia/IbHOI BiZiMOBi1a/IbHOCTI;

3) KOHCTUTYLiMHO-TIpaBOBa Bi/JMOBiJa/JbHICTb € MpoLeayp-
HOIO CTOPOHOIO MOJIITUYHOI BiZ[IOBIJa/IbHOCTI;

4) KOHCTUTYLiHA BiJANOBiJla/ibHICTL TlepebyBa€ Ha CTUKY
MOJIITUYHOI, MOpPaJIBHOI, OPUAUYHOI BiZIIOBIAAIbHOCTI;

5) nosliTu4yHa BiANOBiJa/bHICTE MOXKE BUCTYIMATH JILIIE Te-
peAyMOBOI0 KOHCTUTYILiHHO-NIPAaBOBOI BiiNOBI/Ja/IbHOCTI;

6) BiAMOBia/IbHICTh KOHCTUTYLiMHOMY NpaBi € MOJITHKO-
NpaBoBo (260 KOHCTUTYIIHHO-TIOJITUYHOIO) [6, c. 75-77].

KinieBuM pesysibTaToOM i NOJIITUYHOI, i KOHCTUTYLiAHOI Bij-
NOBiAJILHOCTI € BTpaTa M0CaJj0BOK 0C0600 3alMaHoOl MocajJik Ta
CBOIX BJIa/[HUX NMOBHOBaXXeHb. [Ipy 1IbOMy TYT BaXKJIKMBO 3PO3YMITH,
110 NIPYU3HaYeHHd MOJITUYHOI BiANIOBIAAJIBHOCTI He 3BOAUTLCA JIU-
e 70 nokapaHHsA. OCHOBHe — 3a0X04YyBaTH NO3UTUBHY AiJIbHICTh
noTeHUiliHOro cy6’ekrta ii 3AilicHeHHsd, i JiMille B NPOTUJIEKHOMY
BUIA/IKy — 3aMiHUTU OJHOTO0 BJIa/[HOT'O YUHOBHUKA iHIIIUM.
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Astina I'puinyk,

KaHAWAaTKa OpUUIHUX HaYK,
JIOLIeHTKa Kadeapu
aAMIHICTPaTUBHO-NPABOBUX AUCLUILIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

KOHCTUTYUIHHE ITIPABO
HA JEPKXABHY C/1YKBY:
HOPMATHUBHO-IIPABOBHI1 ACIIEKT

@®opMyBaHHS IHCTUTYTY AepKaBHOI CJAYXKOHU € CKJIaJHUM Ta
6araToaCneKTHUM icTOpUYHUM siBULIeM. [l TOro 1106 3po3yMiTu
CYTHICTb Ta 3MICT Jep:KaBHOI CIy>KOU B YMOBax CbOTOJEHHS, CIif
3BEPHYTUCH Z10 11 ICTOPUYHUX BUTOKIB. fIK HaM BiZIOMO iCHY€ BUCIIB
«6€e3 MUHYJIOTO HEMA€E MallbyTHbOTO», TOMY B KOHTEKCTI LIbOTO CJIiJ]
B3fITU [0 yBaru J0CBiJi MUHYJUX POKiB, 6a HaBiTb CTOJITh, AKUU
cJ1if, BpaxyBaTH MiJ, 4yac Cy4acHOTO PO3BUTKY, CTAaHOBJIEHHS Ta pe-
dopMyBaHHS IHCTUTYTY AepKaBHOI CIYHKOU.

KouncTutyuiss Ykpainu nopsi 3 iHIIMMH MNOJITUYHUMU Npa-
BaMHM JIIOJWHY, Y YaCTUHI Apyrid cT. 38 3akpinJtoe i rapaHTye rpo-
MaJisiHaM piBHe mpaBo JAOCTyIy [0 JepkaBHol cayxo6u [1]. [IpaBo
Ha Jep:KaBHY CJOY»0y, OTPUMaBLIM CBOIO JIeTiTUMallilo Lie B mep-
IIMX KOHCTUTYLiSIX i KOHCTUTYLiHHUX akTax XIX cT., Ha cbOro/Hi
Ma€e yHiBepcaJIbHUH XapakTep i 6araTopiuHy AepaBHO-ynpaBJliH-
CbKY IPaKTHUKY CBOEI peasizalil

[licasa [pyroi cBiTOBOI BiliHM NTpaBO rpOMa/isiH Ha piBHUH J0-
CTyN J10 Jilep>KaBHOI cyK0U B KpaiHi nepebyBaHHs BUSHAHO OJHHUM
i3 OCHOBONOJIOKHUX MOJITUYHUX NpaB JIJAUHU i rpoMajsgaHUHA.
Tak, yactuHa gpyra cT. 21 3arajbHOl Jeknapanii npas JIIOAWUHU
1948 p. Bu3Havae: «KoxkHa JitojuHa Ma€ NpaBo PiBHOTO JOCTYIY 10
Jlep>KaBHOI CaIy»k6H y CBOiM AepkaBi» [2]. Hagasi mpaBo KoXXHOTO
rpoMajJiiHUHA «JOMyCKAaTUCh y CBOIM KpaiHi Ha 3arajJibHUX YMOBax
piBHOCTI [0 AeprKaBHOI CJAYXO6U» 6yJI0 3aKpilJieHO y MYHKTI «C»
CT. 25 Mi>KHAapoJHOTO MAKTY MpPO T'POMAJISIHChKI i MOJIITUYHI MpaBa
1966 p. [3], a TakOX B iHIIKX MI>KHAPOAHUX YTroJlax i JOKYMEHTax.
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Hanpuksag, y npuanuni 3 «[IpuHyuuniB my6/idHoOro ymnpas-
JqiHHA. CucteMa pasaa kpaiH CxigHoro IlapTHepcTBa (mporpama
SIGMA)» Bu3HavaeTbcA: «Binbip Ha AepxaBHY ciyx0y, 30BHILIHIN
abo BHYTPpIIIHIHN, He3aJIe)KHO BiJ KaTeropii/k/aacy Aep:XaBHUX CJy-
»KOOBIIiB, 3iICHIOETHCSA HA MEPUTOKPATUYHHUX 3acajax, IpUHIMNAX
PiBHUX MOXKJIMBOCTEH Ta 3MarajbHOCTI» [4].

[IpaBo Ha Jiep>kaBHY CJAYKOY 3aKPIIIIOETHCS Y KOHCTUTYIiSIX
fparaTbox JepKaB y 4YacTUHIi EBpomnekcbkoro Corw3y Ta iHIIHUX
JepkaBax cBiTy. Cutify miAKpecJuTH ToH pakT, 10 HAMPUKJIaL y Ya-
ctuHi gpyrid posziny 23 Konctutyuii IcnaHii MicTUTbCs rapaHTo-
BaHe Ta piBHe NpaBO Ha JOCTYI [0 BUKOHAaHHs QYHKLIM Jep>KaBu
i 3alHATTI BiANOBIHUX MOCaJ, B OpraHax Jiep»KaBHoOI BJa/iu; MOJ0-
YKeHHS CX0K0Tr0 3MicTy MicTuThcea y ctaTTi 3 Konctutyuii Kopouis-
ctBa HifepnaHziB 3akpimitoe 3a BciMa rpoMa/isiHaMU piBHe MPaBo
11010 IPU3HAYEHHS Ha JepkaBHY cayx06y; y Konctutyuii [Tosbui,
a caMe y cTaTTi 60 BU3HAYAETHCH, L]0 «IOJbCbKI TPOMafsAHH, AKi
MOBHOI0 MipOI0 KOPUCTYIOThCS MyO6JiYHUMU NpaBaMy, MalOTh Ipa-
BO A0CTYNy A0 Ny6J1iYHOI Cay»61 Ha piBHUX 3acagax» [5, c. 179].

llle ognuM nikaBUM (aKTOM IL[OJ0 NPUHHATTSA Ha CJAYKOY
B pecny6uini HiMmeuuuHa, skuil nepegbavyeHuil y naparpadi 7 de-
JlepaJlbHOro 3akoHy pecny6Jiiku HiMeuunHa «[Ipo 4YMHOBHUKIBY,
AKUWA OyB npuiHATHUR y 1953 poui i € YUHHUM fAoTenep 3a3Ha-
Ya€ETbCS, L0 JepKaBHUM UYMHOBHUKOM MOXe OYTH 0coba, sKa:
«1) € rpomaggHuHoM HiMeuunHu BigmoBigHo mo ct. 116 KoHcTH-
Tynii a6o € rpoMaZsiHUHOM iHIIOI Jep>kaBu EBporneiicbkoro Cowsy
(EBpomneiicbkol cHiJIbHOTH); 2) 6YTH NCUXiYHO Ta i3UYHO 3710pO-
BUM; 3) BOJIOAITH HeoO6XifHOIO mNpodeciiiHOW MiAroTOBKOW, fKa
BiZiOBia€ moca/ii BU3HAUYEHOTr0 piBHSA; 4) HaZATH TrapaHTii CBOEI
NOJIITUYHOI 6JIarOHaZ[iMHOCTI, TOGTO 6YTHU TOTOBUM Y OyAb-sIKUN
Yyac BUCTYIMUTH Ha 3aXUCT KOHCTUTYLIHHOIO YCTPOIO; 5) NpHUHECTH
NpUCATY, 110 3aBX/JM 3axullaTHMe BiJIbHI JleMOKpaTU4HI 3acajy,
cnupatoyrch Ha OcHOBHHUM 3akoH [6, 158].

Oco06a, sika npeTeHAy€e Ha 3aWHATTS BaKaHTHOI Mocaju Jiep-
»KaBHOI CJIy»K0U, He MOXKe MaTH rpoOMafsHCTBA iHILOI AepaBu. Lle
3yMOBJIEHO THM, 110 KoHCTHUTYLiA YKpaiHU B CT. 4 BU3HA4YA€ €MHE
rpoMaasgHcTBO [1], migcraBu HaAGyTTs Ta NPUIIMHEHHS SIKOTO
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BU3HAUYalOThCA ClleliaJIbHUM 3akoHOM Ykpainu «IIpo rpomagaHcT-
BO YKpaiHu». [lo TOro >k npaBo Ha PiBHUU JOCTYI A0 Jep>KaBHOI
CAy6U 3rifHO 3 4yacTUHOW Apyrow cT. 38 OCHOBHOro 3aKoHY
YkpaiHu HaJIeXXUTh BUKJ/IIOYHO IpoMajisiHaM Ykpainu [1]. 3a3Haue-
He YHEMOMJIMBJIIOE 3alHATTS MOCAaAU JAEepPKaBHOrO CJIYKOOBIS
B YkpaiHi iHO3eMusaMU 4YM ocob6aMu 06e3 TpOMajJsIHCTBA HaBiTh
y TOMY pasi, KOJU iHO3eMelb OJHOYAaCHO Ma€ TCPOMAJSHCTBO
YkpaiHy, 4epe3 YHOpPMyBaHHA B YKpalHi NpUHLUIY €ELUHOTIO
rpoMazsHCTBa.

Peasizanis nmpaBa rpoMajisH YKpaiHU Ha Jilep>KaBHY CJIYKOY
Breplie 6yJio 3akpimieHo y 1993 pomni, kosu BepxoBHa Pana Ykpai-
HU NpUNHSAJIA NepUIni y He3anexHil Ykpaidi 3akoH «[Ipo gepxaB-
Hy cayx0y» [7]. YnHHUM 3akoH Ykpainu «IIpo fepxxaBHY CaAyxKOy»
Bix 10 rpyansa 2015 p. Ne 889-VIII 3akpinuB npaBo rpoMajsiH Ha
Jlep>KaBHY CAy»0y i BCTaHOBUB CHUCTEMY BUMOT i KpuUTepiiB, siKi
BUCYBalOTbCs [0 MpETEeH/JeHTIiB Ha BaKaHTHI Mocajiu Jep:KaBHOI
Cay»6u BCiX KaTeropiit — «A», «b», «B» [8]. YacTuHa nepiua ct. 19
bOTO 3aKOHY BCTAHOBJIIOE, LII0 TPABOM Ha JepKaBHY CIYKOY HaJi-
JieHi ocobu, sAki: a) MalThb I'POMaASHCTBO YKpaiHu; 6) JOCArId
MOBHOJIITTS; B) BIJIBHO BOJIOZIIOTH JeP>KaBHOI MOBOIO; T') MAalTh
BifnmoBiAHUY nocaAi fep:kaBHOI C/y0U CTYNiHb BULLOI OCBiTH [8].

CrarTta 19 3akony Ykpainu «lIpo aep:xaBHy c1y»0y» BU3Ha-
Yya€e AWMCKpPeTHUH Nepesik BUMOr W0J0 KaHAWJAATIB Ha BaKaHTHI
N0oCaJid Jiep>kaBHOI CY»KOM Ta 0OMeXXeHHs 1110JI0 peasisalii mpasa
Ha Jlep>kaBHY cJyk6y B YKpaiHi [8]. Yka3aHi BUMOru Ta o6MeKeHHS
BiZiIOBiJal0OTh MiXKHApOJHUM A0KyMeHTaM Pagu €Bpony, sKi BcTa-
HOBJIIOIOTh YMOBHU peaJiizallii npaBa Ha My6JIiuHy CayK0Yy.

Bignosiano g0 Pekomengariii N2 R (2000) 6 Komitety MiHic-
TpiB Pagu €Bponu fepxaBaM - 4ieHaM Pagu €sponu «Ilpo craTtyc
ny6JiyHUX CayK60BLiB ¥y EBpomi» B NyHKTI 4 «YMOBU Ta BUMOTH
Npy NPUHHATTI HA MyO6JiYHY CayX0y» BU3Havae: «[Ipu npudHATTI
Ha Ny6JiiYHy cay:x0y c/1if KepyBaTUCA NPHUHIIMIIAMU PiBHOIPABHO-
ro JOCTyIy A0 Ny6Ji4HUX ocak, BiA6opy 3a LJOCATHEHHSIMH, YECHO-
ro i BIAKpUTOr0 KOHKYpPCy Ta BiICyTHOCTI JUcKpuMiHauii. [nsa goc-
TyIy A0 Ny6JIYHUX MOCaZ MOXYThb iCHyBaTH NeBHi NepejyMOBH.
KpiM Toro, i/iss IpUHHATTSA Ha MyOJiYHY CAYKO6Y MOXKYTb iCHYBaTU
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3arajbHi Ta cneuiaJbHi BUMOTrH. SIKII0 IIi BUMOTH € BUHSTKaMH
3 BULIE3ralaHuX NMPUHIMUIIB, BOHU MOXYTb 3aCTOCOBYBATHUCH JIH-
uie ToAi, KoJIM He cynepedaTb 3akoHy» [9, ¢. 699-700].

Koncrutyuiinuit Cyg YkpaiHu TakoX HiATPUMYE MOJIOKEH-
HA 11010 BUKOPUCTAHHSA TPOMaJigiHaMHU NpaBa AOCTYIy [0 JepKaB-
HOI CJIy»K0H, a caMe Y MOTUBYBaJIbHIN YacTuHi PimmeHHss KoHcTUTy-
giinoro Cyay Ykpainu Bif 18 kBiTHs 2000 p. N2 5-pr/2000, Bu3Ha-
Yae, 1110: «yCTaHOBJIeHHA KOHCTUTYLi€0 Ta 3aKOHAMHU YKpaiHU Ie-
BHUX KBasliQpiKallilHUX BHUMOr He TMOPYHIYE KOHCTHUTYLIHHOIO
NPUHLMIY PIBHOCTI, aZpKe BCi TpOMaJiHU, AKi BiIOBial0Th KOHK-
peTHUM KBaslipiKamiiHUM BUMOraM, MaloTh MPaBo 3alMaTH BiJmo-
BifHi mocazu [10].

BpaxoBywouu Te, mjo HopMu OCHOBHOrO 3aKOHY YKpaiHU Ile-
pefi6avyaloTh piBHUHN AOCTYI A0 Aep:KaBHOI C1yKOU Ha Lie BKa3yloThb
He JiMllle 060B’I3KOBi BUMOT'H 10 0Ci6, sIKi MalOTh PaBO Ha Jepxa-
BHY CJIyXO0y Ipo ILie ifileTbcs y 4yacTuHI nepui ctaTtTi 19 3akoHy
Ykpainu «[lpo gep:kaBHY ciyx0y», aje 3aKOH BHM3Ha4ya€ W obMe-
>KeHHS W00 NPUHHATTA Ha JAeprKaBHY CAy»KO0y, laHe MOJIOXKeHHS
BM3HA4Ya€ 4YacTUHA Jpyra Liel cTaTTi, AKa BCTAaHOBJIIOE BUYEPIIHI
niZiCTaBU 1100 06MeXeHb [0 BCTYIy Ha JiepKaBHY C1yx0y [8].

Tak, yacTuHa gpyra ctarTti 19 3akoHy Ykpainu «Ilpo nepxa-
BHY CJIy>KOy» BCTaHOBJIIOE I'pa- HUYHUHN BiK BCTYNy Ha JeprKaBHY
cyx6y - 65 pokiB [8]. Ile 03Havag, o rpoMaasaHUH YKpaiHy, SKUi
Jocsar 65-piuHoro BiKy, He MOe BCTyHaTH Ha Jep:KaBHY CIYXKOY,
piBHO fIK i TPOAOBXKYBaTH NepeGyBaHHA Ha JlepKaBHiN ciyx6i. Lle
3aKOHO/IaBYe M0JIOXKEHHSI He € HOBALi€l0 /IS Jiep:KaBHUX C1yKO0B-
1iB Ykpainu. Haragaemo, 110 rpaHMyHUM Bik nepe6GyBaHHS Ha Jep-
»KaBHiN cy»k6i OYB yCTaHOBJEHHN CBOTO 4acy 3aKOHOM YKpaiHu
«IIpo aepxkaBHy cayx6y» 1993 p. — cnovyaTKy Ha piBHi 60 pokiB [7],
a HagaJsi - 36iibmenui y 2011 p. 1o 65 pokis (3akoH N2 4161-VI).

Ciaywnow € gymka A. B. Mastory, gka 3a3Hayvae, mo: «Ilpo-
6/1eMa nepebyBaHHS Ha Aep:KaBHiM cayx6i B YkpaiHi oci6, ski ma-
I0Th FPOMaZIIHCTBO YKpaiHH, a TAKOXK T'POMaJIIHCTBO iHIIOI KpaiHU
YU KIJIBKOX KpaiH, Haby/10 0cO06JIMBOI FOCTPOTH Mic/s aHeKcil ABTO-
HOMHOI Pecny6usiiku Kpum i nig yac BijoMux BiiCbKOBO-MOJIITUYHUX
nozint 2014-2018 pp. Ha Cxoni YkpaiHu, Koiu Bifj0yBaMcs HEMo-
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OJVMHOKI BUIIaJIKU OTPUMAHHS JepP:KaBHUMU CAYKOOBLSMHU B LIUX
perioHax rpoma/isHcTBa Pocilicbkoi ®ezeparnii. [logioHa npobaema
Ma€e Micle ¥ cepesi AepKaBHUX CAYKOOBIIiB, SIKi MPaLOOTh i Mpo-
’KUBAlOTh Yy INPUKOPAOHHUX perioHax YkpaiHM (3akapmnaTchbka,
JIpBiBCbKa, YepHiBelbKa, YepHiriBcbka Ta iHwi o6sacti). Le 3ymo-
BUJIO peecTpayito B 2014-2017 pp. y BepxoBHiii Pazgi Ykpainu VIII
CKJIMKaHHSI HU3KH 3aKOHOMIPOEKTIB, 1110 Nepes6avyaloTh NPUIHHEH-
Hs TPOMaJsIHCTBAa YKpaiHW JJis 0cCib, fKi CaMOBiJIbHO OTpUMaJU
iHO3eMHe rpOMaJsHCTBO. YTiM, BiNOBi/iHi 3aKOHOaBYi iHilliaTUBU
He OTpUMaJIM NiATPUMKY napjaMeHTapiB» [11, c. 41].

Caify 3a3HAaYUTH, 10 OOMeEXKEHHS 1100 peaJsizauii npaBa Ha
3alHATTS MEeBHUX M0CaJ JepKaBHOI CJay:X06M BM3HA4YalOTbCS 3aKo-
HOM Ykpainu «IIpo ounineHHsa Baaau» Big 16 BepecHs 2014 p. cto-
COBHO 0Cib, sKi migsaraTs Joctpalii. OpraHoM, YIIOBHOBaOXKEHHUM
Ha 3a6e3ne4eHHs IPOBeJeHHS JIOCTpaLiitHOl nepeBipkH, BU3Haue-
Ho MinicTtepcTBo toctunii Ykpainu. Came neit opraH Beje EqUHUN
Jlep>kaBHUM peecTp ocib, A0 SIKUX 3aCTOCOBAHO MOJI0XKEHHS 3aKOHY
Ykpainu «Ilpo ouuimeHHs Buaagu». CtaHoM Ha 01 saucromaja
2020 p. uel peectp MicTUTh 826 no3uLiil 3 npi3BULIIAMU I'POMA/IsH,
Jl0 IKMX 3aCTOCOBaHO NpoLeAypy atcTpauii [12].

3 BULIe3a3HAYE€HOTO CJiJ NiJKPeCcJUTH, 10 NpaBo Ha Jepxa-
BHY C/1y>KOy € € OJHUM 3 OCHOBOIIOJIOXKHUX KOHCTUTYLIHHUX MpaB
rpoMa/isiH Ha 3alHATTS [0CaJ, Aep:KaBHOI CIYK6HU y NOPSAKY Ta Ha
yMOBax, 1110 BU3Ha4YeHi 3aKOHOAaBCTBOM. OCHOBHHMMM eJleMeEHTaMH
MpaBa Ha Jep:KaBHY CIYXKOY €: Mo-Meplie: IpaBo Ha AepKaBHY CIy-
KOy € rapaHTOBaHe Jlep>KaBOK HOPMaMHU, 1110 MiCTAThCS K B OCHO-
BHOMY 3aKOHI Jiep>KaBH, TaK | B OKpeMO BU3HAY€eHOMY HOPMAaTHUBHO-
IpaBOBOMY aKTOBi, 110 perjiaMeHTY€ NUTAHHSA NPOXOJKEHHA Jep-
»KaBHOI CJIYXK6H; MO-JpyTe: BCTYI Ha JAep)KaBHY CJAYKOY B INepIiy
yepry Moke 3JiMCHIOBAaTUCb BUKJ/IOYHO IPpOMajdHAMU [Jlep:KaBy;
NO-TpeTE: 0CO6H, 10 WOro peasi3yloTh B YKpaiHi, Tak i B iHIIKX
Jlep:KaBax MalOThb BiJIOBiJJaTH BHMOraM, 10 BU3HA4Ya€TbCA JJIA
KO>HOI OKpeMol 0ca/iy, 10 BU3HAYAETHCSA 3aKOHOM TOLO.

1. Konctutynis YkpaiHu npuiiHata 28 u4epBHs 1996 p. URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80
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Ceprii €EcimoB,

KaHJWJAaT IPUJUYHUX HAYK, JOLEHT,
JoueHT Kadeapu
aAMIHICTPaTUBHO-NPAaBOBUX AUCLUILIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

KOHCTUTYLIIHMHO-IIPABOBI OCHOBH
I COLIIAJIBHE 3HAYEHHA
BIOJKETHOI CHCTEMH YKPAIHU
AK ®PAKTOPA CTAJIOTO PO3BUTKY
IPAB OCOBH

BropkeT i Bce, 1110 3 HUM NMOB’S1I3aHO TPaAUIiiiHI 06’€KTH KOH-
CTUTYLiMHOTO perysioBaHHA. lle 1iikoM 3akoHOMipHO, 60 pO3BU-
TOK yCiX BJIafAHO-MYyOJIYHUX | IPOMaJiICbKUX IHCTUTYTIiB BUMarae
diHaHCyBaHHS, JXepeJsioM SIKOTO BUCTYNAE OH/KET K LieHTpaJsli-
30BaHUU rpowoBux GpoHJ, a GI0PKEeTHA CUCTEMA, ON0CEPEKOBYIO-
YU TMepepo3nojiijl CyCHiJIbHUX TPOUIOBUX KOIITIB, € (iHAHCOBOIO
6a3010 JiAJIbHOCTI.

Ycrpiit i pyHKILiOHYBaHHA GIOJKETHOI CUCTEMHU, SIKILIO PO3Y-
MITH 1i K LiJiCHY, iepapXi4YHO BJIAIITOBAHY CYKYIHICTb €/IeMEeHTIB
i 3B’3KkiB MiX HUMH, nepejbavyae Bpery/al0BaHHS 3a JONOMOTOIO
HOpPM IIpaBa KOMILJIEKCY CYCHiJIbHUX BiZJHOCHH, 110 BUHUKAKOTb y
chepi BU3HAYEHHS BHYTPILIHbOI CTPYKTYpH GIOKeTHOI CUCTEMH,
MPaBOBOTO 3MICT KOXKHOTIO ii eJleMeHTa, XapakTepy i 0co6uBoCTeN
B3a€EMO3B’SI3KiB Mi’>k HUMH, BCTAaHOBJIEHHSI IPUHLMIIIB GIOIKETHOI
CUCTEMHU Ta NOPALKY 1X peasizaril.

KoncTrutyuis, 6yLyuu 1iHHiICHO-HOPMAaTUBHOIO OCHOBOIO CTa-
6i1bHOCTI PO3BUTKY IpaB 0co6H, MOKJMKAHA 3a6e3neyuTH 6a30Bi
3acaju oprasizaiii 610/ PKeTHOI CUCTEMH Ta OIO/PKETHOI JisIIbHOCTI
JepkaBu [1]. OpHAK cTymiHb AeTasizanii i onmpanBaHHSA TaKUX 3a-
caj Moxe 6yTH pisHUM.

Yunna KonctuTynia YkpaiHu He MICTUTB OKPEMOTO PO3/iay,
IPUCBAYEHOr'0 OIO/KeTHWM BiJHOCMHAM, ajle BU3HA4ya€ 3arajbHi,
6a30Bi MOJIOXKEHHS, L]0 CTAHOBJSATH KOHCTUTYLiMHO-NIPaBOBi OCHO-
BU Cy4acCHOI 610/[?)KETHOI CUCTEMHU.

38



Takui mnigxig MoXKHA MOSICHUTH THUM, 10, SK 3a3Hayda€E
JI. K. BoponoBa, KoHcTuTynisi cTBoproBasacs mijJ, CUJAbHUM BILJIU-
BOM BITUM3HSIHUX TPaAMLiH i y TON Ke 4yac 3axifHOTO Jibepanizmy
[2, c. 114]. KoHCcTUTYLiMHI OCHOBY 60/KeTHOI CUCTeMHU BH3HaYa-
I0TbCS CyKyIHIicTI0 ctateid KoHcTuTynil YKpainy, 110 BCTaHOBJIIO-
I0Tb €KOHOMIiYHi Ta coliasbHi GYHKIII AeprKaBH, HifJeryi mijasm
OXOPOHH Ta CIPUSHHSA peasisalii mpaB i CBO60/1 JIIOJUHU.

Y nepuuy 4epry, e MoJioXKeHH NP0 KOHCTUTYLIWHUU Jaf,
3akpimyieHi B KoHctuTynii YkpaiHu NpUHIUNINA 3aKOHHOCTI, JE€MOK-
paTusMy, oAiny BjaAH, [JIACHOCTI, EAHOCTI EKOHOMIYHOI'0O IIPOCTODY.

OCHOBONOJIO)KHUMM [1J1s1 BU3HAYEHHS XapaKTepy MiXKGoaxKe-
THUX 3B’sI3KIB y 610/PKeTHIN cUCcTeMi € KOHCTUTYLiMHI N0J10’)KeHHS
PO po3MeXyBaHHS NpeJMeTiB BeJleHHS | IOBHOBaXKeHb MiX opra-
HaMU BJIaJi4 LieHTPaJbHOI0, MiCLeBOr0 Ta MyHILUIIAJbHOTO PiBHA,
HOPMM, 110 BU3HAYAKOTh OCHOBHI 3acaJiu AifJIbHOCTI OpraHiB Aep-
»KaBU y OI0/KeTHIiH cdepi.

3mMict KoHCcTUTYLII BU3HAYUB PO3BUTOK OJHOIO 3 BaXKJIUBUX
i »HOBITHIX» NpUHIMIIB piHaHCOBOrO (Y TOMY YMCJi — OIO/XKETHO-
ro) npasa - NIPUHLUNY colliajbHOI cipsiMOBaHOCTI ¢piHaHCOBO-Tpa-
BOBOI0 peryJoBaHHsA. JJaHWU NpUHUUN BU3HAYAETbCA Y Hayli ¢i-
HAHCOBOTO NpaBa sIK BUMOTa 06JIKY YIIOBHOBaRXXEHUMHU BJIaJHUMU
opraHaMH CyCHiJIbHO 3Ha4YyUIMX I[IHHOCTeH pU po3po6lli Ta peaJti-
3anii ¢piHaHCcoBOI mosiTUKM i opraHisanii ¢piHaHCOBOI JisIILHOCTI.

HesBaxalouuM Ha IepepaxoBaHi BHUIlle NpUKJIaAH, dopMaT
KOHCTUTYLIHHOTO peryJiloBaHHA 610/)KETHUX BiJHOCHH B YKpaiHi
CKJIaJIHO BU3HATH JOCTATHIM, TaK K HOPMH, 1[0 CTOCYIOTbCS Opra-
Hizanjii Ta ¢yHKLiOHYBaHHS OHOJKETHOI CUCTEMH, 3/iliCHEHHS 010-
JOKETHOI Aisi/IbHOCTI YIIOBHOBAXKEHUMHU Cy6’€KTaMH y 6araTboX BU-
MajiKkaX HEKOHKPETHI, a 06cAr (MeXi) mpaBoOBOro peryJiloBaHHSA SB-
HO HeJOCTaTHi AJs BHUKOHaHHA KoHcTUTyli€wo Micii 1jiHHiCHO-
HOPMAaTHUBHOI OCHOBH CTabiJIbHOCTiI pO3BUTKY NPaB 0COOU.

Ha BigMiny Big unHHOI KOHCTUTYLi], OCHOBHI 3aKOHU JiepKaB
€sponeiicbkoro Cow3y NpUAiIAIT, NUTAHHAM O10JP)KETHOI'0 pery-
JIIOBAaHHA MNOMIiTHO 6inbme yBaru Koncrutyuii Icmawnii, ITauii,
@®paH1ii Ta iHIIKMX KpaiH BK/IOYAIOTh OKpeMi po3/iiu Ta MoJ0XKeH-
HA He TIiJIbKM Mpo MpaBa BUIIUX OpPraHiB Jep>kaBHOI BJaJH y O10-
JoKeTHiN cdepi, ase y ToMy uucii HOpMHU 610>KETHOT'O TPOLIECY.
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CydacHa YkpaiHa 3Ha4HO BiJ|pi3HA€TbCA BiJi YKpaiHU moyaT-
Ky 90-X pOoKiB MUHYJIOTO CTOJIITTS, KOJIU BiZi6YBa10Cs CTAHOBJIEHHS
Cy4yacCHOI Jep:KaBHOCTi, 3’IBJSIMCS MepIli MapoCTKH PHUHKOBUX
BiflHOCHH, BU/03MiHIOBaJuCA cTapi 1 3'aABjAsIMCA HOBI crmocobu
B3a€EMOJII lep>KaBU Ta CyCMiJIbCTBA.

Y 3B’I3Ky 3 IIUM, MOXJIMBO, HACTAB 4Yac MiJAHATH NMUTAHHS
po BCTaHOBJeHHA y KoHcTuTynil YKpalHU iMIlepaTUBHUX I10J10-
’)KeHb y YacTHUHi pery/oBaHHsS Nyo6JsiyHUX ¢iHaHCIB, GOKeTHOI
CHUCTEMH, CIOCO6IB {i 3aXUCTy, TOMY 1[0 BiJ] 1IbOTO 3aJIEXKUTh €KO-
HOMi4yHe 6Js1aromnoJiy4yysi ny6JiyHO-IpaBOBUX YTBOPEHb, Y KiHLeBO-
My MiZICYMKY, ZOOGPOOYT KOXKHOTO KUTeJs1 KpaiHH.

B izeani moxHa 6yJ10 BBecTH y KOHCTHTYLII0 YKpaiHHU crieni-
aJbHy rJjaBy — «®PiHaHCcoOBa cucTeMa», y HOpMax fKOI 3aKpillUTHU
6a30Bi MOJIITHYHI, EKOHOMIYHI Ta opraHizaniiiHi 3acaau 3/iCHeHHS
¢dbiHaHCOBOI Ais/IbHOCTI B YKpaiHi.

O4eBHUHICTh NMpPAMIN 3a/71€KHOCTI CYTHOCTi GI0JI?)KETHOI CHC-
TeMU YKpalHU BiJi OCHOB KOHCTUTYIIHHOTO Jiaay, Ge3mocepe/iHii
BIUIUB Ha ii opradisauiiiHy 6yJoBy GOpMHU [Jiep>KaBHOTO YCTPOIO
y CYKYyHHOCTi 3 0COGJMBOCTSIMM aJMiHiCTpaTHBHO-TEpUTOpia/b-
HOTO pPO3MOJiNy po6sAThb JOriYHUM BKJIWOYeHHs Yy KoHCTUTYyLiO
I0JIOXKEHb, 1[0 3aCHOBYIOTb OCHOBHI NMPUHLUIH 6I0/XKETHOI cUCTe-
MH, Yy TOMY YHCJI 11 CTiHlKIiCcTB i 36a/1aHCOBaHICTh.

KoHcTUTyLia - 1le He MeTa PO3BHUTKY, a 3acib, iIHCTPyMeHT
PO3BUTKY JilepKaBH, CyCHiJIbCTBA Ta lpaBa. BoHa 1opuAUYHO yOCo6-
JIIOI0YM 06pa3 HOBOI YKpaiHU, B sKil BepXOBEeHCTBO IpaBa, HeBiJ-
Yy>KyBaHICTb NpaB i cB060/ JIIOJUHU MTOKJIa/leHI B OCHOBY Oy TTSI.

CuMBOJII3yI0YM [JOCATHEHHS CyCliJIbHOTO KoMmmpoMicy, Kon-
CTUTYLiA YKpaiHU NPOJOBXKYE 3aaBaTy NapaMeTpU PO3BUTKY iH-
CTUTYTIB IPOMAJAHCBKOr0 CYCHIJIBCTBA, MOJITUYHUX, COLiaJIbHUX
i eKOHOMIYHHUX OCHOB JiepKaBU, CUCTEMHU Ta 3MICTy HaliOHAJIbHOTO
npasa.

1. KoHctuTyuisa Ykpainu: 3akoH Ykpainu Big 28.06.1996 p. Ne 254k /96-
BP. BepxosHa Pada Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/254%
D0%BA/96Text

2. Boponosa JI. K. KoHctutyuis Ykpainu i piHaHCOBe 3aKOHO/JaBCTBO.
IIpaso Ykpainu. 2012.Ne 1/2. C. 111-124.
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Osena Inomuk,

KaH/IU/1aTKa PUJUYHUX HaYK,
JIoLleHTKa Kadeapu
aAMIHICTPAaTUBHO-NIPABOBUX AUCLHUILIIH
(/TvsigcbKull depocasHull yHigepcumem
8HympiuwHix cnpas)

AKTYAJIbHI ACIIEKTH NNPOTU T
HEJIETAJIBHIN MITPAILIT{

Y cydacHux ymMoBax HeJsierajibHa Mirpauisi CTaHOBUTb 3HA4YHY
npo6JieMy AJs1 GibIIOCTI PO3BUHEHUX KpaiH CBiTY i Ma€ CTilKy
TeHAeHLio A0 3pocTaHHA Y XXI cT. [IpoTAroM 0CTaHHIX POKIB KiJib-
KicHU#M mpupicT MirpaHTiB (y ToMy 4Mcai THX, iKi pUOyJIU HeJie-
rajbHo) 306iJbIIKUBCA y pa3d BHACAIAOK BiCbKOBHUX KOHQJIIKTIB,
3aroCTpeHHA TEPOPUCTHUYHUX 3arpo3s, CKJaJHy €eKOHOMIYHY CUTYya-
Lli10, MMepeHaceJeHHA OKpeMUX pPerioHiB Hauol MJIaHeTH i HU3KY
iHKx $aKTopiB.

Cydacha reomnoJliTU4Ha CUTyallid y CBIiTI BUCTyNae KaTaJji3a-
TOPOM MaclITaOHUX 06CATIB HeJsieraJbHOI Mirpariii. ¥ 3B’13Ky 3 reo-
rpadiyHUM po3TallyBaHHAM YKpaiHa OoNMUHWJACA B LIEHTpPi Mirpa-
[[IMHUX TMOTOKIB, fAKi COPSAMOBYIOTbCA A0 KpaiH 3axifHoi EBpomnu.
MexaHizMu popMyBaHHS TPAH3UTHUX NMOTOKIB HeJsierajibHOI Mirpa-
Uii MocTiiHO BJOCKOHAJIOIOTHCS, IX MOTYXKHICTh 3pOCTAE, L0 A€
MiJIcCTaBy BBaXKaTH 11 OZ/HI€EI0 3 TOJIOBHUX 3arpo3 HallioHa/IbHIHN 6e3-
neni Ykpainu [1].

Juisi 6araTbox JIlOJilell HeJerajibHa Mirpaunisi cTa€e €IUHUM
IIJISIXOM YHUKHYTH Iepec/iyBaHb, 3JIUHIB Ta 6€3p06iTTs, a 0TXKe,
NOTeHLiMHI MIrpaHTU MalOTb KOPUCTYBATUCA NOCJAYyraMHu 3JI0YKH-
HUX OpraHisanii, crJjiadyyody 3a Lje 4acTo JOBTOCTPOKOBOIO 3a/1eX-
HIiCTI0, BoJielo a60 HaBiThb XXUTTSAM. P036ikHOCTi B 3aKOHOAABCTBI y
JlesIKUX perioHax CBITY poO6JisTh HeJieraJbHy Mirpauir BiZjHOCHO
CNOKIMHUM 6i3HEecoM, KO MOPiBHIOBATU HOr0 CKaXKiMO 3 TOPTiB-
JIel0 HAPKOTHKAaMHU, siKa IpUBepTaE J10 cebe HabaraTo Oisibille yBaru
CyCHIiJIbCTBA Ta NIPaBOOXOPOHHUX OpPTaHiB.

Ak 3a3HayalwTb cy4yacHi gocaigHuku [2, c. 319], npoTuiis
He3aKOHHIHN Mirpalii nocizae kjiw4oBe Miclie cepej, HaNpsMiB Mir-
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paniiiHOl MOJIITUKM HaljiOHaJbHUX [JlepXKaB 3 KiJIbKOX NPUYUH.
[To-nepuie, ynpaBJiiHHSA JerajbHOK Mirpaniero 6e3 npoTuzii HeJse-
rajapHiil He Moxe 6yTH edeKTUBHUM. [lo-fpyre, felieBa mpaus
HE3aKOHHUX MIrpaHTIiB MOXe NPU3BECTH [0 MaJiHHA 3arajJbHOTro
piBHA 3apIuiaT, MOTipLIeHHA YMOB Ipal, He3alikaBIeHOCTi npare-
JaBIiB y MoJiepHi3anii BUpOOHHUIITBA, 1[0 CYNEpPeYUTh iHTepecam
cycnisibeTBa. [lo-TpeTe, HeJlerasibHa Mirpatlisi moB’si3aHa 3 HaJ|, eKC-
IJIyaTali€lo, MOpYyLIEeHHAM JIIOACbKUX NpaB, TOPTiBJIEO JIIOJbMH,
YacTO BOHA KOHTPOJIIOETbCA OPraHi30BaHOK 3JI0YMHHICTIO, 1[0 IO-
riplilye KpUMiHOT€HHY CUTYallilo, He MOXe He CTAHOBUTHU 3arposy
HallioHa/IbHIH Ta cycliibHiN 6e3nen.

HeHanexxHuit KoHTpoJIb ¥ cdepi Mirpamii Moxke akymyJiroBa-
TH CTUXIMHICTb i MacoBiCTh HeJieraJibHUX MIrpaliiHuX NpOIECiB,
a BOHM B CBOI0 4epry 3JaTHi 3arocTpUTH BHYTpilHI mpobiemu
Jlep>kaBH, HiBeJIlOBaTH JeMorpadiuHui, colialbHO-eKOHOMIYHUH
i Mi>keTHiYHMN 6asiaHC, MiAipBaTH HalioHA/JbHY O6e€3MeKy TOIIO.
3 MeTol0 3a6e3NevyeHHs CYyCNiJIbHO BaXKJMBUX iHTepeciB 3arajom,
npaB i cBo60J JIIOAWHU 30KpeMa HeoOXi/JHO BJJOCKOHA/IIOBATH ic-
Hylo4i MeXaHi3MM NpOTUAIl HeseraiabHil Mirpanii B Ykpaini. Jlas
LbOTO € HEOOXiJHOW cy4yacHa ¥ epeKTHBHa chcTeMa My6JivyHOIo
ynpaBJiHHs MirpaliiHUMU NpoLecaMu 3 BiJiIOBiAHUM apceHa0M
3aco6iB NpoTUAil HeslerasbHiM Mirpauii. [IpiopuTeTHUM B yMOBax
CbOTO/IEHHS 3a/JIUIIAETbCS TAKOXK MUTAHHS 3/1aro/i>KeHol B3aEMOAIl
Jep>XaBHUX OpraHiB MO BCiX HaNPSAMKaxX KOMILJIEKCHOI NPOTHUAII He-
JieraJibHil Mirpauii Ta nojo/1laHHA NPUYUH i YMOB, SIKi il CIPUSAIOTH
[3,c. 198-199].

BiTYKM3HAHI HAyKOBLi CTBEP/KYIOTh, 1110 CBiTOBA TEeHAEHLiA
MoJIsITa€ B TOMY, 10 MirpanidiHi MOTOKM MOYMHAKOTh KOPCTKillle
KOHTpPOJIOBATUCA 3 METOI0 IX 3MEHIUEHHd, i pi3KO MOCUJIIETHCA
60poTh6a 3 HeJsleraJbHOM Mirparii€to [4, c. 2].

He moxHa He moroguTHcs 3 BAasow Kiacudikaniero K. I'yca-
pOBa, AKUH MOJi/SAE€ 3aX0W MPOTH HeJsierajbHOI Mirparii Ha m'AThb
KaTeropiu:

1) 3MiuHEeHHSI KOpJAOHIB, B TOMy 4Mcai i3 3aCTOCyBaHHSM
KOMIT'IOTEPHUX TEXHOJIOTiHM, a TakoX MpOBeJeHHs BiANOBiAHOI Bi-
30BOI NOJIITUKY;

42



2) 3ax0AM 10/I0 MOCWJIEHHSl CAaHKLiM NpOTHU opraHisaTopisB
HeJieraJbHOI Mirparii;

3) mocuJieHHs1 KOHTPOJIIO 3a NepebyBaHHSAM iHO3eMHHUX I'PO-
Ma/isiH, @ caMe KOHTPOJIb 32 PUHKOM Ipalli, 6ijibll cyBOopa nepeBip-
Ka LJI06iB Ha npegMeT ix GIKTUBHOCTI TOLLO;

4) Mi>kHapoiHe CIiBpOGITHUIITBO ¥ chepi npoTHAili He3aKOH-
Hill Mirpaliii, a came JJoroBopH 110/10 CHiJIbHOI 0XOPOHU KOP/IOHIB;

5) nocuJieHHS NMpoueayp AenopTalii HeJeraJbHUX iMMirpaH-
TiB [5].

[Ipouec penopranii € O4HUM i3 FOJIOBHUX 3aX0/iB BIJIMBY Ha
HeJleraJIbHUX MIrpaHTiB. 3a3HayMMo, 1110, Ha Hally JAYMKy, caMe
3MillTHEeHHS] KOP/IOHIB, MOCHUJIEHHS Mi’)KHapOJAHOT'0 CIiBpOOITHUIITBA
B po3pisi peasiszanii npoueayp peagMicii Ta genoprauii € 0OAHUMHU i3
HaWi€BINIMX y Cy4YaCHUX YKpaiHCbKHUX peatifix.

Ha 3amo6iranHs HeJierasibHil Mirpatii, ik 3a3Havae Psa64uH-
cbka O.I1, cipsiMoBaHi I'Th 3 JecaTy BU3HaueHux CTpaTeriero wi-
Jieli: epeKTHBHO BUKOPUCTOBYBATHU CUCTEMY BH/Jlaui Bi3 Ta MOXKJIU-
BOCTI KOHCYJIbCbKUX YCTaHOB JJsl yNpaBJiHHA Mirpauiero; 3aiic-
HIOBAaTU NMPUKOPAOHHUN KOHTPOJIb 0Ci6, aJalTOBAaHUMN /0 3MiHHUX
MirpaniiHuxX NOTOKIB Ta MOXXJIMBOCTEMN IHTETPOBAHOTO yIpPaBJIiHHSA
KOpJOHaMHU; NMOCUJIUTH KOHTPOJIb 3a AOTPHUMaHHSAM MirpauiiiHoro
3aKOHO/IaBCTBA BCEPEUHI AepKaBy; 3a06e3MeUUTH NoBary A0 J/-
CbKOI TiTHOCTI 0Ci6, 1110 MOBEPTAOTHCS, 320X0UYI0UH IX /10 J06POBi-
JIbHOTO NOBEpPHEHH{; 3alpOBaJUTH HaJIeXXHUHW MexaHi3M Ta Mpo-
rpaMHu peryJisipusaliii HejieraJbHUX MirpaHTiB [6, ¢. 152-153].

JlocssrHeHHS BaroMuX pe3yJbTaTiB y cdepi npoTuii Hesera-
JIbHIW Mirpauii MoJiuBe Jivlle 3a YMOBU KOHCOJiZallii 3yCU/Ib CeK-
Topy 6e3neKku i 060pOHH, 3aKOHO/ABUOI Ta BUKOHABYOI IijsIoK BJja-
AU Ta TPOMaJAHCbKOTO CcycnijbcTBa. [liATpUMKa HaleXHOro Ipa-
BOBOT0 3a6e3MevyeHHsI MirpaniiHUX MpoLeciB, IX HaJlexKHa peasisa-
is Ha MpaKTHLi, TicHe M>KHapoAHe CHiBpo6GITHULTBO B LiK cdepi,
IIMpOKa IPoOMaJsHCbKa AMCKYCid 3 MirpaniiHux NATaHb — 3aN0py-
Ka NiJiBULeHHs piBHA NPOTUAil HeseraabHik Mirpauii [7].

Po3r/isiHyBLIM BUKJ/AJleHe, MOKHA 3pOOUTH BUCHOBOK, 1110 B
YkpaiHi cTBOpeHUH MexaHi3M NMpPaBOBOI0 peryJoBaHHs Mirpayiit-
HUX MPOLECIB, OJHAK BiH He Ma€ MOKH 10 O3HAK 3aBeplIeHO0i CUC-
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TeMU. CKJIa/iHa CyCHiJIbHO-NOJITUYHA Ta BOEHHA CUTYallisf B YKpaiHi
Ta HU3Li KpaiH A¢puku Ta Asii ITOBXalOTh THUCAYI JIOJel Ha 1O-
LIIYKW Kpaloro XUTTd. Jly»Ke 4acTo Wi MOIIYKH NPU3BOAATH [0
3/jilicHeHHsI cnpo0 HeJserajJlbHOr0 NPOHUKHEHHS B YKpaiHy AJs
MpPOXKHMBAHHA YU POOOTH ab0 BUKOPUCTAHHS HALIOI Jlep:KaBU SK
TPaH3UTHOI KpaiHU [Jis NOJAJIbLIOr0 MPOHUKHEHHS [0 KpaiH €B-
pornu. 3a3HavyeHe 3YMOBJIIOE HEOOXiJHICTh I'IM60KOI KoopauHaIllil
JislIBHOCTI BCiX YIIOBHOBaXK€HHUX Cy6'€KTIB 60pOTHOU 3 HeJierasb-
HOK Mirpaiii€lo, CnpusiHHS 3 OOKy 3aKOHOJAaB4Y0i Ta BUKOHaBYOI
riJiok Biaaju Ta (1o Ay»Ke BaXK/JIMBO) CIPUSHHS Ta NiATPUMKHU I'po-
MaJAHCbKOTO CyCIiJIbCTBA.

1. Ilpo BHyTpillHE Ta 30BHILIHE cTaHOBUIe YKpaiHu B 2016 poui /
AnanituyHa gonosiap o lUlopiyHoro Ilocnanns IlpesugenTa Ykpainu fo Bep-
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Mupocias KosaJiis,

KaHAHWJAT PUAUYHUX HayK, Tpodecop,
3aBigyBad kadespu
aAMIHICTPaTUBHO-NPAaBOBUX AUCLHUILIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

KOHCTUTYIIMHI TAPAHTII
PEAJII3ALIII OCHOBHHUX ITPAB I CBOBO/],
JIIOAVUHU TA TPOMAIAHUHA B YKPAIHI

[Toka3HMKOM DPiBHA PO3BUTKY JE€PXKaBU € CTYNIHb PO3BUTKY
IHCTUTYTY npaB JoAvMHUA. CBiYEHHSAM [eMOKpaTHU3My, MpaBONoO-
PAAKY, 3aKOHHOCTI Ta HabJMXeHHSI AepKaBU A0 piBHSA NMPaBOBOI
€ MexaHi3M peasizanii HOpM, fKi 3aKpiIUIIOIOTH NpaBa JIOAUHU.
He cekper, mo mnpo6sieMa 3abe3nedyeHHs MpaB JWOAWHU TiCHO
MOB’si3aHa 3 HEeLOCTAaTHIM piBHEM JOTPUMaHHA 3akpimieHux y KoH-
cTUTY1ii YKpaiHu npaB i cBo60/, 0cO6U 3 GOKY JieprKaBH, 1110 3HAXO-
JUTb CBill IPOSIB SIK y IEBHUX TPYAHOLIAX peaJsizallii IesgKUX 3 HUX,
TakK i B HeJOCTATHbOMY PiBHI X 3aXUILEHOCTI BiJi NIpaBONOPYLIEHb.

HaiiBuiioto rapaHTi€to npaB Ta cBOOOJ, JIIOAUHHU i rpoMajgs-
HUHA € CTabiIbHUM KOHCTUTYLIMHUK J1aJ] y Jlep’KaBi, 3aCHOBAaHU U
Ha HeyXWJIbHOMY JoTpuMaHHi KoHcTUTyLii Ta 3akoHIiB YKpaiHy,
€BponelicbKol KOHBEHIII 3 MpaB JIIJWHU i OCHOBOIOJIOKHHUX CBO-
60/, MpaKTUKK EBPONENCHKOr0 CyAy 3 MpaB JIOJUHU Ta 3arajibHo-
BHU3HAHUX NPUHLMIIB i HOPM MIXKHapOLHOTO NpaBa.

KoHnctuTtynia Ykpainu Big 28 yepBHaA 1996 p. BU3Ha4mMJIa, 110
npaBa i cBO6OAM JIIOJAUHU Ta iX rapaHTii CTaHOBJAATH 3MicCT i crips-
MOBAaHICTb JislJIbHOCTI Jlep:KaBHy, a IX yTBep/AKEHHs Ta 3abe3eyeH-
H4 € ii roJIoBHUM 060B’s13koM [1].

OCHOBHUM y XapaKTEpPUCTHUI MpaB i CBOOOA JIIOJAWUHH Ta
rpoMaZiiHMHA BU3HAETBHCA Te, 10 BOHU MAalTb OYTH Mif 3axuc-
TOM Jiep>aBu. To6To, mpaBa i CBO6GOJU rapaHTYIOTbCH JEPHKaBOIO
i He MOXyTb GYyTH CKACOBaHi, a MU NPUHAHATTI HOBUX 3aKOHIB a60
BHECEHHI 3MiH 4M [IONI0BHEHb He JONYCKAETbCSA 3BYXKEHHH 3MicTy
Ta 06CATY BXe iCHYIOYHX.
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Y eHyukJone UyHiN aiTepaTypi nig noHATTAM rapadTii (Bia
dpanLy3bkoro garantie - 3abe3neyeHHs1, 3al0pyka) NpaB Ta CBO-
604 JIOAUHU | rpoMajiiHMHA PO3YMilOTh YMOBH, 3aC00H, CIOCOOH,
siki 3a6e31e4y0Th 3iHCHEHHS] y TOBHOMY 06cs3i i BcebiyHy 0xopo-
Hy IpaB Ta cB060J, 0coOu. [IOHATTS «rapaHTii» OXOIUIIOE BCIO CYKY-
MHICTb 00’€EKTHBHHUX i CYy6'€EKTUBHUX YHMHHHUKIB, CIPSIMOBAaHUX Ha
MpaKTUYHY peaJsizalilo mpaB Ta cBO6O0J, HAa YCYHEHHS MOXJIHMBUX
Mepenrko/ ix HIOBHOTO a60 HaJIeXXHOTOo 3AiHCHeHH [2, c. 155].

Jl1d rapaHTyBaHHSI MOXJIMBOCTI KOPUCTYBATHUCA BCiMa Ipa-
BaMHU Ta CBO6OJAaMHU JIOAUHU 1 rpoMaZiiHMHA Jep:KaBa NOBHHHA
3a6e3MeYrTH peastizallilo KOHCTUTYI[IHHUX NpaB i cBO6OJ, CTBOPH-
TH BiAOBiIHUM MeXaHi3M IX rapaHTyBaHH [3, c. 3].

[lepu 3a Bce, BiAMITHMO, 1[0 CBOGOU JIIOAUHU i TPOMaISIHU-
Ha CKJIAJAlTb IHCTUTYT KOHCTUTYLIMHOIO NpaBa, AKAU MICTHUTHb
HOPMH, 10 BU3HA4yalOThb B3aEMUHU JepxkaBU 1 ocobu. Tomy,
«.rapaHTii peasnizauii KOHCTUTYLiHHUX NpaB Ta CBOGOJ JIIOAUHU
i rpoMazisiHMHA - Lle yMOBHU Ta 3aco0H, MPUHLUMUIN Ta HOPMH, sKi
3a6e3nevyy0Th 3/iHCHEHHS, OXOPOHY 1 3aXMCT 3a3HAayeHHUX MpaB,
€ 3alOpyKOl0 BMKOHAHHSA JEepKaBol0 Ta iHIIMMU Cy6’€KTaMU mpa-
BOBiIHOCMH THX OOOB’sI3KiB, IKi MOKJIaZlal0ThCsl HA HUX 3 METOIO
peanizalii KOHCTUTYLiIMHUX HpaB Ta CBOOOJ JIIOJUHU i rpoma-
JOsiHUHa» [3, c. 4].

B Hayni icHy1OTb ABa B3a€EMOBUKJIKYHUX HiAXOAU [0 JAHOL
npo6JieMu. Y nepuioMy BUNAJKYy rapaHTii He BU3HAIOTbCA CTPYKTY-
PHUM eJIeMEeHTOM IPaBOBOTO CTATyCy 0CO6GH, B APYroMy BOHU BU-
3HAITbCA B AKOCTI Takoro. [I[pUXUJIBbHUKHK IMepLIOTro Higxoay 06-
I'PYHTOBYIOTb CBOIO [IO3UIIiI0 THUM, 1110 CUCTEMA rapaHTiy — Lie KaTe-
ropis, 1o AajaeKko BUXOAUTDb 3a Mexi IpaBoOBOro cTaTycy oco6u. Ha
JYMKYy TaKUX aBTOpiB, rapaHTil HeobxiAHI /iJisT NIpaBOBOTO CTATyCy
B LIJIOMY i AJ11 KOKHOI'O MOT0 eJIeMeHTa, OJHaK, Ilepll 3a BCe, B HUX
MaloTh NOTPeOy MpaBa, cBo60aM i 060B’s13kU. bisbil Toro, 6e3 Bij-
NOBIIHUX rapaHTid nporoJioweHi B KoHCcTUTYyLil i 3aKkoHax mpaBsa
i cBo6oaU - NOPOxHiH 3ByK. [IpakTU4YHe BTiJIEHHS1 NPaBOBOrO CTa-
TYCy B KUTTSl, B OCTAHHbOMY BUINaJKYy, 3AiHCHIOETbCSA Y BUTJIALI
KOHKPEeTHHUX MpaB, CBO6OJI i 060B’s3KiB, 1[0 Ha/IeKaTh OKPEMHUM
inguBigam ta ix 06’'egHaHHAM [4, c. 28-29].
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CoborogHi B YkpaiHi Ha T/i TJIMO0OKUX COLiaJbHO-EKOHO-
MIiYHUX, IOJITUYHUX [IePEeTBOPEHb, CTBOPEHHS HaJIeXKHUX YMOB [/
peasibHOTO 3/iMCHEHHS KOXXHHUM CBOIX Cy0’€EKTHBHHX IIpaB BUCTY-
Ma€ aKTyaJbHOI TEOPETUYHOIO i MPAaKTUYHO0 Mpo6JieMoto. OCHOB-
HUH 3aKOH Jiep>KaBU CTBOPIOE IIUPOKY IOPUAUYHY OCHOBY AJIS aK-
THUBi3awil Ais/IbHOCTI 010 3a6e3MeYyeHHs] MPaBOBUX rapaHTil npaB
JIJWHYU Ta rpoMajisHuHA. [IpaBoBi rapaHTii BUCTynawTh crenudi-
YHUMH 3acob6aMu 3abe3ledveHHs], peaJsiizaliil, 0OXOpOHU Ta 3aXUCTY
MpaB JIOAUHU.

YunHa KoHcTuTylis YKpaiHM 3HAUHO poO3lMIMpU/IA KaTaaor
npaB i cBO60J, JIIOAUHU Ta TPOMajsIHUHA, BKJIOYUBIIM 10 Hel yci
OCHOBHi NpaBa Ta CBOGOJU, 3aKJaZeHi B 3arajbHid Aekjapariil
npas JwoguHU 1948 p.

[Ipy nboMy 6yJi0 BU3SHAHO NPUHLMUI NPiOPUTETY MpaB i CBO-
6o JIIOAVMHU HaJ, JepkaBorwo. [IpoTe, 3a Bciel Baxk/MBOCTI 3akpin-
JIEHHs MpaB i cB06O/ JIIAWHHU BiZiNOBIAHO A0 Mi>KHAPOJHUX CTaH-
JlapTiB 1ie, BCe-TaKH, € HEJJOCTaTHbOK yMOBOIO AJIsl TOrO, 1106 Iii
npaBa i cB0601 peasizoByBaIMCh TPOMaiiHAMM.

Be3 HasgBHOCTI BifNOBiHOr0 MexaHi3My i rapaHTiil peaJiza-
Lii 6ib1WicTh NpaB i CBOGOJ MOXKYTb 3aJUILUTUCA AJid JI0[ el Jullie
JeKJIapalisiMU | KpaCUBUMHU CJIOBaMU. A TOMy NpPaKTU4YHA peasisa-
L[il KOHCTUTYLiAHUX NpaB i cBOOOJ MOBUHHA 3abe3ledyyBaTHUCH
JIBOMa KaTeropisiMu rapaHTil.

Lle, mo-nepuie, 3arajibHi rapaHTii, AKi OXOIIOIOTb YCIO CYKY-
MHICTb 00’€EKTUBHMUX i Cy6’€KTUBHUX (QAKTOPiB, CIpSIMOBAaHUX Ha
IpaKTU4YHe 3/ilficHeHHs mpaB i cBo60j rpoMajsiH, Ha YCYHEHHs
MOJIMBUX MPUYHUH | MepelKo 1o/0 iX HEMOBHOI0 ab0 HeHasex-
HOT0 3/iliICHEHH$, Ha 3aXUCT IpaB BiJi MOXKJ/IMBUX MOpYIleHb. 3ara-
JIbHI rapaHTii npaB i cBo60/ MOHa KJacudikyBaTH Ha eKOHOMiuHi,
NOJIITUYHI, collia/ibHi, opraHisaninxi Ta iHwi. [lo-aApyre, e cnenia-
JIbHI rapaHTii - npaBoBi 3aco6H i cnoco6u, 3a A0NOMOTr00 IKUX pe-
aJi3yI0ThCS, OXOPOHSIOTHCS, 3aXUUIAIOTHCSA MpaBa i cBO6OAU Trpo-
Ma/isiH, YCyBalOTbCSl MOPYILIEeHHS MpaB i cBOOGOJ, MOHOBJIIOIOTHCS
NopylleHi npasa.

CneujanbHi rapaHTid BCTaHOBJIOIOTHLCA Jep:kaBoio B KoH-
CTUTYLii, HOpMaxX IOTOYHOrO 3aKOHOJABCTBA. IXHBLOK METOI0
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€ peasibHe 3abe3NeyeHHs NMPAaBOBMMHU 3ac06aMH MaKCHUMaJbHOTO
3AiMiCHEHHs], OXOPOHM W 3aXHUCTy KOHCTHUTYLIMHUX NpaB i cBoGOn
rpoMasiH.
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Hartauia Jlemim,

KaHJUJaTKa PUJINYHUX HayK,
JIOLleHTKa KapeapH
aAMIHICTPaTUBHO-NPAaBOBUX AUCLUILIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

BUJAAHHA TA BAJOCKOHAJIEHHA
CUCTEMMU AKTIB
TJAYMAYEHHA HOPM ITPABA

Cy4dacHe ykpalHCbKe NpPaBo, K i JepXXaBHICTb — JOCUTb MO-
JloJle IBUILE, 2 TOMY HOMY BJIaCTUBi pUCH, XapaKTepHi /i1 HOBOCT-
BOPEHUX YW MepexifHUX CUCTeM. BaynBow Npo6/eMOI0 TaKUX
KpaiH, - € BUPOOJIEHHS HOPUAUYHUX MeXaHi3MiB, IHCTUTYLiHHHUX
CTPYKTYP, METOL0JIOTIYHUX NPUHOMIB, 1110 03BOJISAIOTh e(PEKTUBHO
peasizyBaTH NPUHLMWIM NPaBOBOI JepkaBH, Hacamiepes, GyHja-
MeHTaJbHUN MNpUHIUN BepxoBeHcTBA KoHcTuTynii i 3akoHy.
Y 3B’13Ky 3 I[UM Iepe/]] OPUANYHOI TEOPIEI0 i MPaKTUKOK MOCTAE
pAn, aKTyaJbHUX 3aBJlaHb, BUPIlIEHHS AKUX BUMara€ HOBUX IiJIX0-
JiB 10 Cy[lOBOI JIilIbHOCTI, eperjasaay TpaAuLlilHUX YSBJEHb MPO
3HaYeHHs i Miclle cyAy B CyCIiJIbCTBI, BJOCKOHaJeHHsI $OpM Cyi0-
YUHCTBa. BHaC/MiOK yCHilIHOTO PO3BUTKY KOHCTUTYLIMHOTO Npa-
BOCYA/Jis, 10 BifiOyBaJIoCsl OCTaHHIM 4yacoM B YKpaiHi, CTBOPIOETHCS
6inb11 HaZliMHA, HiXK paHille cucTeMa 3a6e3MevyeHHs] KOHCTUTYLiH-
HOCTi i 3aKOHHOCTi HOPMaTUBHO NPAaBOBUX aKTiB, 110 BUAAKTHLCA
opraHaMu Jiep>KaBHOI BJIaZIU Ta MiCL1eBOr'0 CaMOBpSA/lyBaHHS.

3 orJsigAy Ha 1ie, HeOOXiZIHICT aKTiB TIyMayeHHsI HOPM MpaBa
Ha MpaKTHUIi 3yMOBJIeHa TakoX: 1) HEBIANOBIAHICTIO OPUIUUHHUX
HOpM (paKTUYHUM YMOBAM KUTTS — BUHUKHEHHS BiIHOCHUH, SIKi He
icHyBasi1 a60 He OYJIM MOMITHUMHM Ha MOMEHT BHJIaHHS HOPM IIpa-
Ba, ajie 3 4YacOoM CTalTh TaKHMH, IO MigmazarwTb Mg ix Airo;
2) HasBHICTb Yy HOPMaTHUBHO-NPAaBOBUX aKTaX CleliaJbHUX MpPaBoO-
BUX IOHATh, BU3HAYEHbD, Ki MalOTh 6araTo3Ha4yHUN XapakTep (Ha-
NpUKJIAJ, TOHATTS «JpKepesa MiABUIlleHOI Hebe3neku»); 3) BHUKO-
pUCTAaHHA B HOPMAaTUBHO-NIPAaBOBUX aKTaX OLHHUX IOHATHb, 110
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BUPAXKAIOTh JIMIIE COllia/ibHe 3HAYEHHS THUX YU iHIIUX ABULY («TSIXK-
Ki Hac/igKu»); 4) HeUiTKiCTh, HeZ0aMiCTh, HEJIOTJIsSAJ TPABOTBOPYHX
OpraHiB, sIKi YacTo TPAIJISIOThHCA MiJ Yac opopMJIeHHs IXHIX JyMOK
y HOpMax IpaBa: 4acoM IX BOJIsI 3HaXOAUTb CBOE Bil0oOpaXKeHHs Be-
JIbMHY CXeMaTH4HO, JlesIKi 03HaKU CKJaJy NpaBoONoOpyuleHb B3arasi
He Ha3WBalOTbCA, | BCTAHOBUTHU IX MOXHA TIJIbKHA TJyMadyeHHAM
HOpM NpaBa; 5) iHo/i Taka HeO6XiAHICTh BUIIMBAE 3i 3MiCTy caMo-
ro HOPMaTMBHOTrO aKTa. MaeTbca mpo BUMAJKH, KOJMH IPaBOTBOP-
YU opraH BUKOPUCTOBYE BUPA3H «iHLIi», «ToIo» [1, c. 246].

06’eKTUBHA ) HEObXiAHICTh aKTiB TIyMaueHHs IpaBa 3yMo-
BJeHa TaKUMMU o6GcTaBMHaMu: 1) abcTpakTHa (3arasbHa) ¢opma
BUKJIaZIEHHSI HOPMU MpaBa, ii HeBiJNOBiJHICT KOHKpPETHUM, akK-
TUYHUM OOGCTaBUHAM JXUTTS; 2) CUCTEMHICTh BUKJIa[EHHS HOPM
IpaBa, 1[0 NOTPebye PO3KPUTTS 06CArYy 3MICTYy HOPMU MIpaBa y
3B’I3Ky 3 HOpMaMJ, 3aKpillJIeHUMU B IPUINHKCAX [bOT'0 X HOPMATHU-
BHOTO aKTa YM iHIIMX aKTiB; 3) CKJIAJHICTb Ta HEBU3HAUEHICTb Te-
PMiHiB, 1110 BUpaXKalOTh ClielliajJibHi PUAUYHI TOHATTS; 4) mpora-
JINHY 1 K0J1i3il B HOpMaTUBHO-NPAaBOBUX aKTax; 5) 3MiHU B PO3BUT-
Ky CyCHiJIbHUX BiJHOCHH, KOJIU 3aTpebyBaHOI CTa€ BHUMOTa
3’scyBaTH BOJIIO 3aKOHO/IaBIisl He HA MOMEHT BUJaHHS HOPMHU Ipa-
Ba, a Bi/IMOBiJIHO 0 cy4yacHUX yMOB [1, c. 246].

OTKe, HEOOXiIHICTb TJIyMaueHHs 06yMOBJIEHA LiIUM PSIOM
YHMHHHUKIB. | B epiy yepry abcmpakmuum xapakmepom HopM npa-
8d. [HIIMMMU c/10BaMH{, HOPMHU IIpaBa NOLIMPIOIOTHCA Ha HeBU3Haye-
He K0J10 0ci6 Ta cuTyaniid. Pa3oM 3 TUM, BCi HOpMH IpaBa 3acTOCO-
BYIOTbCS B KOHKpEeTHIH cuTyalii, To6TO peani3yloTbCs B KOHKpeT-
HUX Aisix cy6’ekTiB npaBa. Came ToMy npu peaJizauii Tiel uyu iHwWOI
HOPMU BUHUKAE HEOOXiHICTh KOHKPETHU3YBAaTH 3MICT Ti€l UM iHII01
HOpPMH IIpaBa, BUpaXKeHOI B abGCTpaKTHiIM ¢opmMi. [HaKIIe KaxKyuyw,
HOpMa IpaBa pPeryJreE CYyClijJbHI BiJTHOCUHU y MeBHIH cdepi KUT-
TeAisnbHOCTI. OHAK 1i BIlHOCMHY, HE3BAXKAIOUM Ha CIiJIbHI pUCH,
BJIACTUBI BCbOMY BUAY, JOCUTh YUCJIEHHI | MalOTb HU3KY iHAUBIAY-
aJIbHUX 03HAK Ta 0COGJIMBOCTEH, 1[0 BUKJIUKAE [T€BHI NUTaHHS MPU
3aCTOCYBaHHI HOpMM npaBa. BiagnoBifgi Ha i NUTaHHA MOXHa
OTPUMAaTH TIJIbKU LJIAXOM TJIyMadeHHs.

JlpyruM YMHHHUKOM, 1[0 BUKJIMKAE HEOOXiAHICTh TIyMayeHHs
Ta BUJIJAHHS iHTepnpeTaliiHoOro aKTa, € 0c06aU8icMb 308HIWHBLO2O
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0opMAEHHS HOpM npasd. 3 LbOTO NPUBOAY CJiJ NOTOAUTHCS 3 Y-
Mko1o C.C. AleKkceeBa Npo Te, 1110 HEOOXIJHICTb TJyMayeHHs paBo-
BOTO aKTa NPOJUKTOBaHA THUMHU K NPUYUHAMHU, sIKi 06YMOBJIIOIOTh
HEeOOXiZIHICTb TJiyMauyeHHS 6yAb-1K0i GOpPMHU MEBHOTO IMpeJMETY.
3’sicyBaHHS OY/Ib-IKOTO TEKCTYy BUMAara€ IMeBHOI po3yMOBOI Jisl/ib-
HOCTi, MOB’sI3aHOI 3 pO3yMiHHAM J]JaHOI 3HAKOBOI CUCTEMU — CJIiB,
peueHb, ix JorivHoro 3B’s3Ky [2, c. 428].

[IpoTe B IopUAUYHIN Hayli iCHYIOTb i1 HETraTUBHI TOYKHU 30py
CTOCOBHO JleIKUX BU/iB TJIyMa4eHHs IPaBOBHUX HOPM.

Ha gymky O.M. IrHaTOBa, B IpaBOBiil leMOKpaTUYHI# JiepKa-
Bi HENPUIIyCTUMO Hi 0O6MeXyBasibHe, Hi pO3IIMpIOBajJbHe TJayMa-
YeHHS1 3aKOHY, KOTpe BeJe A0 Cy0’eKTHUBI3My B OLiHLi N0JI0OXKEHb
3aKOHy i 1o cyTi Aj0 oro Kopeklujii He 3aKOHOJABYUM LLIsAXOM. Tay-
MavyeHHs 3aKOHY Ma€ TOYHO BiiMOBiJaTH HOTO TEKCTY, HOro 3MicTy
i He oMyCcKaTH 3BYKEeHHS ab0 po31MpeHHs ioro Aii. [IpoTe 6yayun
IPOTUBHMUKOM 3a3HauyeHUX BU/IB TJyMadeHHS, HA3BaHUHM aBTOP He
Ja€ IM BU3HAYeHb.

Byab-fika HopMa IpaBa sBJs€ CO0010, IK 3a3Ha4Yal0Ccsd BULIE,
MeBHY AYMKY 3akoHOJaBls. Byab-sika gyMka ¢opMyeTbcsl, dikcy-
€TbCs i nepenaeTbea y GopMi ciliB i ciioBocnosydyeHb. PopMyBaHHS,
dikcaria i mepejadya AyMoK 3/iHCHIOETbCS 3a JI0NIOMOr0l0 MOBHU.
J1 BUpaXkeHHs HOPM IIpaBa BUKOPHUCTOBYIOTbCA Pi3HI CJI0Ba, C/10-
BOCIIOJIYYeHHs i TUNU npono3uliil. Pazom 3 TuM, «ioriuni ¢opmu
He TOTOXHI TpaMaTHU4YHUM, JIOTiKa He 3JIMBAETHCH 3 FPaMaTHKOIO»
[3,c. 170].

Y nboMy 3B’s13Ky HEOOXiJHO 3a3HAYUTH, 110 JIIOAUHA, 110 BO-
JIOZIi€ CBOEID MOBOIO, MOX€e 3HATH, K BXXMBA€ETbCA Te UM iHIIE CJI0-
BO, a/le BOHA MO>Ke He 3HaTH, fIK Oy/ie BXKUTO JiaHe CJI0BO B AiliCHOC-
Ti y BCiX MOXJIMBUX cUTyalisax. Tak, IpyU €4HOCTI c/10Ba i MOHATTS,
MOXJ/IMBA IX PO36IXKHICTbD.

Kpim Toro, iHoZi 3Ha4eHHA CJ10Ba BUABJISETHCA BXKe IOHAT-
TAM. |, AKI10 B NOBCAKAEHHOMY >KHUTTI Lie He NepelIKO/Ka€E CIiJIKY-
BaHHIO JIIOJIeH, TO JJIs IPaBUJbHOI'O PO3yMiHHSI HOPMAaTUBHO Ipa-
BOBOI'0 aKTa 3HAaHHA JiMle NOBCAK/JEHHOr0 3Ha4YeHHs CJI0Ba HeZ0-
CTaTHbO. MoBa i/ie Ipo Te, KOJIU NPU 36epekeHHI 0CHOBHOTO 3Mic-
Ty NOHATTS, 3HA4YEeHHA CJI0BA € B)Ke CAMUM IOHATTSAM.

Heob6xigHicTp T/iyMayeHHs Ta BUJlaHHS BiJIIOBiJHOrO akTa
06yMOBJIEHA TAKOX THUM, L0 80151, WO MICMUMbCS 8 HOPMAMUBHOMY
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akmi, supasceHa Mo8010 npasa, mobmo i3 3acmocy8aHHIM cneyiaib-
HUX mepMiHig, sKi He Mamsb aHa.102i8 y N08CAKOeHHIl mo8i I Ha3u-
saromucs 3acobamu i npuiiomamu rwpuduyHoi mexHiku. lle o3Hayvag,
110 JIJIsT TOYHOT'0 3’ICyBaHHSA 3MiCTy IPaBOBHUX aKTiB MOTpPi6GHI cre-
LiaJbHI OPUAUYHI 3HAHHS.

BuksasieHe cBi4MTh Npo Te, 0 TJyMayeHHd 3aKOHIB Mae€
I'PYHTyBaTHUCs, Mo-Nleplie, Ha ¢igosoriYyHOMy TJ/yMayeHHi, mo-
JApyre, Ha aHaJi3i BJIAaCTUBOCTEN MPaBOBUX HOPM, i, HApeUITi, no-
TpeTE, Ha NPUIIKCaX CaMoro 3aKoHy [4, c. 12].

Jlo BXXe Ha3BaHUX YUHHUKIB TAKOXX MOXHa JOJATH N/AUH Ydcy
3 OHA 8UOJAHHA MO020 YU [HWO020 HOpMamueHoz20 akmy. PopMmyio-
BaHHf, BUPaXKeHi B TUX YM iHIIMX HOPMaTHUBHUX [IpUIIMCAX, Hal4ac-
Tile opieHTOBaHi HA MeBHI GAaKTUYHI cUTYyallii, Aki nepen6avyaB 3a-
KOHOZaBelb. Pa3oM 3 TUM, Ipy TpUBaJiK Ail HOpMaTUBHOIO aKTy
BUHMKAIOTh HOBI $paKTH i 06CTaBUHHY, 5IKi, X04a i OXOMJIIOIThCA Aa-
HOI0 HOPMOIO, IPOTe He MiJiaAaloTh NiJi 6ykBasbHI GOpMyJIOBaH-
HA aKTYy.

HeoO6xifHiCTb TJlyMayeHHS BUKJ/IMKAE TAKOX CUCMEMHICMb
npaea. [HIIMMU CJI0BaMH, HOPMU IIpaBa peryJjrlTh CyCIiJbHI Bij-
HOCHHH Y NIEeBHIM CyKYNMHOCTI, Mi>)k HUMH iCHYIOTb NI€BHi 3B’3KU. ¥
3B’AA3Ky 3 LJUM HepiIKO 3MiCT KOHKpeTHOI HOpMHU NpaBa 3aJIeXXKUTh
BiZl iHIMX HOpM. OCTaHHI, ¥ CBOIO 4Yepry, MOXXYTb PO3IIMPIOBATH
abo 3By>KyBaTH 3MiCT HOPMU NPaBa, L0 NiJJisarae TaymadyeHHo. Ca-
Me TOMy irHOpyBaHHSl QyHKIIOHA/JIbHUX 3B’I3KIB HOPM IIpaBa, MOxe
MIPU3BECTHU 10 HEBIPHOTO PO3YMiHHA 3MICTy BUTJIyMadyeHHUX HOPM.

O/iHi€0 3 MPUYMH, [0 0OYMOBJIKIOTb HEOOXiAHICTD TJyMa-
YeHHS], € TAKOXK HeJOCKOHa/licmb 8uKady 80.1i 3akoHodasysl. 3acobu
IOpUAMYHOI TEXHIKU He 3aBX/JH aleKBaTHO NepeJjlaloTh HOro LJyMKY.
®opMyJitoBaHHSI MPABOBUX aKTIiB iHOJI OYBalTh HE 3PO3yMIJIMMU
ab60 po3MJIMBYACTHMH, BiZJIOBiJHO, BUHHKA€E HEOOXiAHICTh B iX mpa-
BWJIbHIY iHTepHpeTaLii.

TakuM 4YMHOM, HEJI0JIiIKM 3aKOHOJIaB40l TEXHIKH TaKOX IO-
PO/KYIOTh HEOOXIIHICTh TJIyMayeHHs Ta BUJAHHS iHTeprpeTalin-
HOTO aKTa. Y I[bOMY 3B’fI3KY BHUJAETHCA JOPEYHUM 3raJjlaTu CJI0Ba
JlesIKUX BUJAHUX Jisi4iB MUHYJIUX CTOJITh Npo opMyJrOBaHHS 3a-
KOHOJIaBYMX aKTiB i, 30KpeMa, Ipo Te, 10 Npu CKAAOAHHI 3aKOHi8
Heob6XidHO epaxogyeamu heeHi npasu/a: Mo-nepile, 3MiCT 3aKOHIB
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HOBHUHEH OYTH CTUCJIUM, NO-JpYre, 3MiCT MOBUHEH OYTU NPOCTUM,
OCKIJIbKMA NpAMI BUCJOBJIOBAaHHA 3aBXAW JOCTYIHIII A4 po3y-
MiHHS, Hi>)XK BUIIIYKaHi, O-TPeTE, iCTOTHOIO YMOBOIO € Take $popMy-
JIIDBaHHS, siKe BUKJIMKaJIO O y BCiX Jitofel oAHi 1 Ti K MOHATTS.

Came TOMy, BpaxOBYIOUM BHUILLE03HAYEHY aBTOPCHKY MO3ULLiI0
Ta He 3BAXKAKOYU HA Te, 1[0 JaHa npobJyeMaHe OTpUMaJaHAIEKHOI
yBaruB po60Tax IOPUCTIB, YUHHUKH, 1110 3YMOBJIIOIOTh HEO6XiAHICTh
aKTiB TIyMaueHHsI HOPM IpaBa MoXKHa KJ1acudikyBaTH 3a pisHUMU
nifgcraBamu: 1. 3anexHo BiJ cdepu CycmiJibHOTO KUTTH, A0 SIKOI
BiJHOCATbCA HaBeJeHi YUHHUKY, iX MOXHA NOLIJIMTH Ha3arajbHo-
coujasibHi (mosiTU4YHI, eKOHOMiuHi, coujasbHi, AyxoBHi Ta iH.)
I 'opygau4Hi. 2. 3a TepUTOpiaIbLHUM KPUTEPiEM MOXKHA BUIAIMTHU
YUHHUKU Jep:KaBHOI, MicueBol, JoKaJabHOI Ail. 3. 3a XpOHOJIOTiY-
HUM KPUTEpPiEM pPO3MEXKOBYHOThCS: MOCTIMHO/iOYI Ta TUMYacoBi
[2,c. 108].

OT>Ke, MOKHA 3pOOUTH y3araJbHeHUU BHUCHOBOK, 1110 BU/JIaH-
HA Ta BAOCKOHaJIEHHS CUCTEMH aKTiB TJIyMadyeHHs HOPM IIpaBa BU-
3HAYAEThCS CHUCTEMOIO B3AEMOIMNOB’SI3aHUX | B3aEMO3YMOBJIEHUX
YMHHUKIB 06’EKTHBHOIO Ta Cy6’€KTUBHOIO XapakTepy. [Ipy npomy,
OKpIM Ha3BaHUX BHYTPILIHIX YUHHUKIB, Ha CUCTEMY Cy4aCHHUX iHTe-
pripeTalniiHUX aKTiB BIJIMBAIOTh i 30BHillIHI, MiXKHapoaHi dakTOopH,
TakKi IK 30BHIIIHBONOJMITUYHUN Kypc YKpaiHU Ha €BpOiHTerpaiiito,
JifJIBHICTb aBTOPUTETHUX MIXKHAPOJHUX YPALOBUX | HEypALOBUX
oprasisaniil y coepi yTBepJKeHHs] BEpXOBEHCTBa IpaBa Ta JeMOK-
parTii i 3aXxucTy npaB JIIOAWHU B YKpaiHi, iHTepHaljioHani3alisa Hami-
OHaJILHOTO IPaBa, IpaBOBa iHTerpawida Toulo.
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I0piii JIo3MHCBbKMIA,

KaHAWJAT IPUJUYHUX HAYK,

JloueHT Kadepu
aAMIHICTPAaTUBHO-NIPABOBUX AUCLHUILIIH
(/Tvgiscbkuli depacagHull yHigepcumem
8HympiwHix cnpas)

CYTHICTDb
AJMIHICTPATUBHO-ITPABOBUX 3ACOBIB
3ABE3IIEYEHEHA 3AKOHHOCTI
TA IPABONOPAJKY B YKPAIHI

OpHieo 3 ocHOBHUX GOpM, 3a JONOMOrOI0 SIKUX JepKaBa
34iACHIOE BIVIMB Ha CYCHiJbHI BiJHOCMHM, € aJAMiHiCTpaTHUBHO-
npaBoBa ¢opma. CaMe 3aBASKU aJMiHiCTpaTUBHO-NPABOBIN CKJa-
JIOBill MexXaHi3My IpPaBOBOTO DeryJil0BaHHSA 3/iHCHIOETbCS NPaBO-
BUU BIJIUB Ha BiJHOCUHY, 1110 BUHUKAIOTh Yy Mpolieci peasizanii Bu-
KOHaBY0I BJIaJIU B JlepkaBi y neBHil cdepi.

Pe3ysbTaToM 3acTocyBaHHA aJAMiHICTpaTHBHO-NPAaBOBOTO
MexaHi3My MOBUHHO 6y TH, B IepLIY Yepry:

— YHOpAAKYBaHHSA JisJIbHOCTI BiJMOBiJHUX Cy0’€KTIB, fAKi
BCTYIMWJIU Mi 06010 y IpaBOBi BiJHOCUHY;

— yJAOoCKOoHaJsieHHS1 GOpM i MeTOAiB ynpaBJliHCbKOI AiSI/IbHOCTI;

— peaJibHe AOTPUMAaHHS IpaB i CBOGOJ JIOAUHHU i rpoMajs-
HUHA, a TAaKOX ePEeKTUBHUM 3aXUCT y pasi ix nopyuenHs [1, c. 39].

OCHOBHMM 3aBJaHHAM 3aCTOCYBaHHS aJIMiHICTpaTHUBHO-
IIPaBOBOr0 MeXaHi3My peryJil0BaHHA CYCHiJIbHUX BiJTHOCUH € 0XO-
pOHa i 3aXUCT npaB, cBOOO/, Ta 3aKOHHUX iHTepeCiB JIIOAUHU i TPo-
MaJIsIHUHA, a He YCTaHOBKA Oy/b-KUX NPiOpUTETIB A1 My6aiuHUX
inTepeciB. Illo cTocyeTbcs TepMiHy «3abe3NedyeHHsI», TO IMiJi HUM
CJIilI pO3yMITU CTBOpPEeHHSI HaAiMHUX YMOB [JJifl 3AiMCHEHHS 4O0ro-
HeOy/lb; TapaHTYBaHHS 4YOro-He6Gy/b; 3aXWCT, OXOPOHY KOTO-
Heby/b a60 4oro-HebGyAb Bifi Hebe3neku; HaJaHHs (MOCTavYaHH:A)
YOroCh KHMOCh Y JIOCTAaTHIN KiJIbKOCTi, CTBOPEHHS yCiX HEOOXiJHUX
YMOB JJis 3/JiINCHEHHS Y0T'0Ch, TapaHTYBaHHS 40roch [2].

BuokpeMsieHHs1 aiMiHiCTpaTMBHO-NPaBOBUX 3aco0iB 3abes-
Ie4yeHHs 3aKOHHOCTI i mpaBonopAAKy Ma€ BUIJIMBATH i3 CYyTHOCTI
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NPUHLHUIY 3aKOHHOCTI, KOHCTUTYLIMHUX NPUIHKCIB, CIIPAMOBAaHUX
Ha rapaHTyBaHHA peaJizalil NpUHLUMUIY 3aKOHHOCTI, Ta 3MICTy aj-
MIiHICTPaTUBHO-IIPAaBOBUX BiJITHOCHUH.

HeyxusbHe fonepkaHHA opraHaMu 3aKOHOJaB40i, BUKOHAB-
4yoi Ta cyoBoi Biagu KoHcTUTy1ii Ta 3aKkoHIB YKpaiHu 3a6e3nedye
peanizalio NpUHLUIY NOAILLY BJAJH i € 3all0pyKOI0 IX €4HOCTI, Ba-
»K/JIMBOIO NlepelyMOBOI0 CTabiIbHOCTI, NiATPUMaHHS IPOMa/ICbKOI0
MUpY i 3J1aroiu B iepKaBi.

BpaxoByroouu 3a3HayeHe, BCTAHOBJIEHHA KoJla aZMiHicTpaTHu-
BHO-IIPaBOBUX 3ac06iB 3ab6e3neyeHHs] 3aKOHHOCTI Ma€ BUXOJUTH,
HacaMmIlepes, i3 HasBHOCTI 3aKOHOJABYO0 BHU3HA4YE€HOI KOMIIETEH-
Lii, peanisania AKoi cnpsMOBaHa Ha AOJepaHHA, rapaHTyBaHHA
i yTBep/’KeHHs Jep)KaBoio MpaB i cBo6o JoauHU. Takui mupo-
KHH 3MicT aJMiHiCTpaTUBHO-IIPaBOBUX 3ac00iB 3abe3neyeHHs 3a-
KOHHOCTi i nmpaBonopsiiky ¢$akTU4YHO Ja€ 3MOry BigHecTH A0 ix
KoJia BCi HampsiIMU (BUJM) AiSIBHOCTI OpraHiB JeprKaBHOI BJajiy,
OopraHiB MicleBOro caMoBpsi/lyBaHHSI, BpaxOBYIOUM iXHill KOHCTHU-
TYILiiHO-IPaBOBUH CcTaTYC.

3By»KeHHI0, KOHKpeTHu3alii TaKuX 3aco0iB clipUsTUMe Bpaxy-
BaHHA iXHbOI aJMiHICTpaTUBHO-IIPABOBOI NPUPOJAU Ta XapaKTepy
JiSIIBHOCTI — MO3UTHUBHOI (1110 HEe CTOCYETbCS NPUTATHEHHS 0 aji-
MiHICTpaTUBHOI BiOBIAAJBHOCTI Y4 3aCTOCYBAaHHSA 3aXOAiB aJMi-
HiCTPaTUBHOI0 MPUMYCY) Ta HETaTUBHOI (MIPUTATHEHHS /10 aIMiHi-
CTPAaTUBHOI Ta AUCLUUILJIIHAPHOI BiAIOBIAAJIBHOCTI, 3aCTOCYBaHHA
3axo/iB aAMiHiCTpaTUBHOTO MPUMYCY). 3a TAKUX 06CTAaBUH MOMKJIU-
BO Mepenb6adyuTH Kaacudikaiio agMiHiCTpaTHBHO-MPABOBUX 3aX0-
JiB i3 BUOKpeMJIEHHAM [JBOX IpyIl: NO3UTHBHUX Ta HEraTHBHUX
3axo0/iB.

Y HmoKTpHHI aaMiHicTpaTHBHOro mpaBa 3aco6amMu 3abesmne-
YeHHS1 3aKOHHOCTI NPUMHATO BBaXKaTH CYKYIHICTb 3aBAaHb, QyHK-
1ill, HOBHOBaXXeHb, GOpPM, MeTO/iB i MOPSAAKY [isIIbHOCTI AepKaB-
HUX Opradis, ix mocagoBux oci6. /lo o0CHOBHHUX rpyn 3aco6iB 3a6e3-
Ile4YeHHA 3aKOHHOCTI y Jlep>KaBHOMY YIpaBJ/IiHHI HaJleXKaThb:

1) pisHi BUAM KOHTPOJIbHOI AisIBHOCTI 3 GOKY Jilep>KaBHUX
OpraHiB, OpraHiB MiCLeBOr0 CaMOBpPsZyBaHHA, TPOMaJiCbKUX Opra-
Hi3aniu;
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2) pi3Hi cnoco6u pearyBaHHS JepKaBHUX OpraHiB, HacaMIie-
peJ opraHiB BUKOHABYOI BJIaJiy, HA 3BepHEHHSA I'POMa/ifH i3 METOM0
NIPaBOBOI OXOPOHM i 3aXUCTY ixXHiX NpaB i cBO60;

3) 3pilicHeHHs clelia/li30BaHOr0 CYJOBOTO 3axXUCTy NOPY-
mieHUX NpaB i cBO6OJ TrpoMaZiiH y MOPSJKY aJAMiHICTpaTUBHOIO
CYLOYHUHCTBA;

4) NpUTATHEHHS [0 Pi3HUX BUJIB HPUANYHOI BiJmoBigaib-
HOCTi IMOCaJIOBUX OCi0O Jlep’kaBHUX OpraHiB 3a NpOTHIpaBHI Aii
y cdepi AepKaBHOrO YIpaBJiHHS, & TAKOXK 3aCTOCYBaHHSI 3aX0/liB
aJIMiHiCTpaTHUBHOI BiiNIOBiJaIbHOCTI 0 rpoMajigH [3, c. 80].

By ib-siKe CycniJIbCTBO MOTPEOYE 4YiTKOI, y3ro/JKeHoi i Hecy-
IepeYsnuBOi CUCTEMU NMPaBOBUX HOPM. lle [03BoJsifl€ MOKpalUTH
NPOrHO30BaHICTb 1 3MIITHUTH CTAGIIBHICTh COLia/IbHOTO PO3BUTKY.
Takoi cucTeMu HOpM 0CO6GJHMBO NOTpebye Halle CyCHiIbCTBO, Ae
3aKOH i BJIaZla € TOJIOBHUMM Ji)KepeJlaMH | rapaHTaMu MO3UTHUBHUX
pedopmM. TinbKkH 3a LUX YMOB MOXXKHA HeE TiJIbKM TOBOPUTHU PO 3a-
KOHHICTb, ajle i HacnpaB/i COpUATH ii BTiIJIEHHIO B XKUTTS, NlepeT-
BOpEHHs1 3aKOHHOCTI Ha AieBUH akTop coliaJbHUX 3MiH, aHTHUK-
PU30BOI MOJIITUKU.

3aKOHHICTb — 3aCib BCTaHOBJIEHHS NpaBoNnopsiAKy. Pesynbra-
TOM 3MillHEHHS 3aKOHHOCTI € BULIMI piBeHb NpaBonopsAKy. Bumo-
ra JOTpUMaHHS 3aKOHHOCTI Ta NpaBONOpPsSAKY MiCTUTbcS y 6ara-
ThOX HOPMATHBHUX aKTaX, nounHawouu 3 KoHcTtutyuii Ykpainu. le
03HaYag, 1110 3aKOHHICTh 060B’sI3KOBA /1J1s1 BCiX eJIEMEHTIB Jlep>KaBH.
BoHa Tako0 € 000B’S3KOBOI0 YMOBOIO, 1[0 3a6e3neyye Ge3neperl-
KOJZIHY peaJi3aljifo NpaB rpoMaZiiH Ha CaMOBHUPaXXeHHS i BiJIbHUH
PO3BUTOK.

1. Besnasosa O.l. AxMiHicTpaTUBHO-IpaBOBUM MexaHi3M peaJiizaLii
MpPaBOOXOPOHHOI GYHKI{I Aep:kaBu: MoHOrpadis. Xapkis. 2014. 544 c.

2. BenuKUH eHUUKJONEJUYHUN HOPUAUYHUM CJIOBHUK: 3a pej.
10. C. lllemmyyenka. KuiB: FOpuguyna gymka, 2012. C. 716-720.

3. JleniBcekuit P.B. CyTHicTp apMiHiCTpaTHBHO-MpaBOBHX 3acobiB
3abe3neyeHHs] 3aKOHHOCTI 1 MpaBonopsAAKy B YKpaiHi Ta iX cucTeMaTHu3auis.
AxmyaawHi npobaemu 8imyusHsiHoi wpucnpydenyii. 2016. Bum. 6 (2). C. 79-82.
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lFasmnHa JIlyK’iHOBa,

KaHAuJaTKa PUJUYHUX HAYK

JIOLIeHTKa Kadeapu

aAMiHicTpaTuBHOrO Ta iHdpopMaLiliHOro npasa
(HayioHanvHull yHigepcumem

«/Ivgigcbka noaimexHika»)

INOHATTA, 3MICT TA OCOBJIMBOCTI
CYAO0BUX AAMIHICTPATUBHO-AEJIKTHUX
INTPABOBIJHOCHUH

JMHaMIiYHICTb PO3BUTKY CYCIiJIbHUX BiJHOCHH B cdepi agmi-
HICTPaTUBHO-NIPAaBOBOI'0 PEryJIl0BaHHA BHMara€ pO3BUTKY Halio-
HaJIbHOTO 3aKOHOJABCTBAa, L0 perJlaMeHTY€E MpPOLeAypy PO3TIAALY
CnpaB NPo aJMiHICTpaTUBHI NPOCTYNKHU Cy6’€KTaMU PAB0O3acTOCY-
BaHHA. B cy4acHHX yMoOBax pO3IIMpeHHSl JEep>XKaBHOI'O BIJIMBY Ha
BCi cdepu ynpaBJliHCbKOI AiI/IBHOCTI, HEOAMIHHO 3’AIBJSIIOTHCA HOBI
CKJaJH aJiMiHICTpaTUBHUX NpaBOINOpPYILEHb, a BiiTaK 3pOCTA€E Ie-
peJiiK OpraHiB, YIOBHOBaXXEHHUX PO3IJIA[ATU CIPaBU PO aMIiHICT-
paTHUBHI NpaBonopylieHHA. Po3BUTOK Teopii ajgMiHICTpaTUBHO-
JeJIKTHUX CYLOBUX BiJHOCMH 3JaTHUW 3JiACHUTU NO3UTHUBHUU
BIUIMB Ha BJJOCKOHaJIeHHA OCHOBHMX aJMiHiCTpaTHBHO-IPaBOBUX
IHCTUTYTIB, a TaKOX Ha CTaH NPaBOTBOPYOI Ta NPaB0O3aCTOCOBHOI
NpakTUKU y cdepi 60poTbbU 3 agMiHICTPAaTUBHUMH NPaBONOPY-
LIEHHAMH Ta IX NpodiTaKTHUKH.

[Mopsj 3 aMiHiCTPaTUBHUM IPAaBONOPYILIEHHSIM, MOXYTb OY-
TH W iHWI mificTaBu AJ11 BUHUKHEHHS a/{MiHiCTpaTUBHO-IIPaBOBUX
BiJHOCHH, NMOPOJKEeHUX HenpaBoMipHUMH ¢akTamMu. Hampukiaz,
INPUMAHATTA OPraHOM BMKOHABYOI BJ1aJY (110Ca0BOI0 0C06010) Hik-
YeMHOTO aKTy yIpaBJiHHA, NOPYUIeHHS NOPAAKY PO3IJsAfy CKapr
rpomMajisid, HEBXUTTSA NpaliBHMKOM HanioHasbHOI moJinii nepej-
0ayeHUX 3aKOHO/IaBCTBOM 3axO/IiB 111010 3a0e3Ie4YeHHsI IPOMa/ICh-
KOTO MOPSAAKY Ta IpoMaJiCbKoi 6e3MeKu Ta iHI, MoAiOHI 0 HUX
dakTH, He YTBOPIOWTH CKJAaZy aAMiHICTPAaTUBHOIO MpaBOIOpY-
HmeHHs (JesiKTy) a BiATaKk He MOXYTb CAYTyBaTH MiJCTaBOW AJs
agMiHiCTpaTUBHOI BiZIOBifa/1bHOCTI.
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Y ropucnpyzeHuii Ta 3aKOHOAaBCTBI pO3BUHYTHUX EBPONENCh-
KHUX KpaiH MO>XHa BAOKPEMHUTH JjBa OCHOBHUX MiJAXO0AHU [0 PO3YMiH-
HA aJMiHICTPaTUBHHUX NPOCTYIKIB fAK A4pa, CepLeBUHU aJMIHICT-
paTUBHO-JeMiKTHUX BigHOocHMH. Hanpukinni XIX cT. 3Ha4HO 36i/1b-
LIMJIACh KiJIbKICTB Y 3B’I3KY i3 3HAYHUM 3pPOCTAaHHAM KiJIbKOCTI af-
MiHICTpaTUBHHUX aKTIiB, sIKi MOpYyIIyBaJH MpaBa JOAeH, HaW6IbII
PO3BHHEHI 1MBiJIi30BaHi Jiep>kaBH 6y/M 3MylleHi BU3HATH cebe Bi-
JIMOBiTaIbHUMH 3a il CBOIX a/IMiHICTPaTUBHUX NMyO6JIiIYHUX OPTaHiB,
HaBiTb AKIIO TakKi Ail 3AilcHIOBAJINCh HUMHU 3TiJHO 3 HaJaHUMHU IM
NOBHOBaXKEHHSMU. BifTak BUHMKIIA nOTpeba 3aKOHHOTO i 06r'pyH-
TOBAHOI'0 BUpillleHHs MyO6JiYHO-IPaBOBUX CIOPIB MiX Mpe/cTaB-
HUKaMHU BJIQJJHUX IOBHOB&OXXEHb i rpoMajsgHaMU. TakKUM 4YHUHOM
y PO3BUHEHHUX KpaiHaX CBiTy 6yJio yTBOPEHO iHCTUTYT aZMiHicTpa-
THUBHOI IOCTHLII, IKUA CTaB CBOEPIAHUM HaWBaXKJIWBIIIUM 3acC0-
GOM KOHTPOJIK TPOMaJICbKOCTI 3a JiSI/IbHICTIO OpTaHiB My6JiyHOI
aZMiHicTpauil. 3a3HadyeHe yABJIEHHA NPO CYTHICTb aAMIiHiCTpaTHUB-
HUX [eJIKTIB i BiANOBifa/lbHOCTI 3a IX BUMHEHHA JIATJO B OCHOBY
Mo6yA0BU aJMiHICTPAaTUBHOIO NPOLECYyaJbHOr0 3aKOHOJaBCTBa
TakuX JiepkaB sk Benukoo6putanig, CIIA, ®@panuisa, PPH Ta in.
[1, c. 133-134].

AnMiHiCTpaTUBHO-/ENIKTHI NPaBOBIJHOCUHU SIK IIpaBOBa Ka-
Teropisi BU3HAYAETHCA HacaMIlepe/, ix MiclieM i poJiyito B MeXaHi3Mi
IPaBOBOTO peryJOBaHHS, NPaBOBOr0 BIUIMBY, GYHKIiOHaJbHUM
NpU3HAYeHHAM, BU3HAYE€HUM IpeJAMeTHUM 3MiCTOM, NifcTaBaMu
BUHUKHEHHS, Cy0’EKTHUM CKJIaJ|0M, MaTepia/ibHO-IPAaBOBUM i mpo-
LelypHO-NIpOLleCyaJlbHUM BHUPAXEHHAM, CaMOCTiIMHOI0 HOpMAaTHB-
HO-IIPaBOBOI0 perJiaMeHTali€l0. CaMOCTiIHHOI HOPMaTUBHO-IIPaBO-
BOIO perJlaMeHTalli€lo.

OcHOBHa 0COGJIMBICTh aJMiHiCTPAaTUBHO-AENIKTHUX BiJHO-
CHUH IOJIATA€E HacaMmIlepej, B TOMY, L0 BOHW BHYTPILIHBO NpPHUTa-
MaHHi (iMaHeHTHi) aAMiHiCTpaTHUBHIN JleiKTHOCTI, afke IX BUHUK-
HeHHs1 6Ge3locepeHbO i 3aKOHOMIpHO MMOB’A3aHO i3 $aKTOM BYU-
HEeHHsl aJMiHicTpaTuBHOro e ikTy (mpaBomopyuieHHs). Biarak,
MO>XHa 3 BIEBHEHICTIO CTBEP/PKyBaTH, 1[0 B OCHOBI aZMiHicTpaTH-
BHO-ZIeJIIKTHUX BiJHOCHH 3aBXJU NepebyBae aJMiHiCTpaTUBHHUU
JeJiKT i moB’sA3aHi 3 HUM 06’€KTHBHI Ta Cy0’'€KTHBHI paKTopH, 1110
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CHOHYKa/JU A0 IX BUHHUKHEHHS, a TaK0X HeOOXiHICTb yCyHeHHs
HeraTUBHUX HACJiAKIB BiJ aJMiHICTpaTUBHOI'O NpPaBONOPYLIEHHA
[2, c. 38].

3a CBOEW KOPUAUYHOI NPUPOAOK  AAMIHICTpAaTUBHO-
JeJIIKTHI BIJTHOCMHU BiApPI3HAIOTBCA Bij yCiX iHIIMX BiJHOCHH, 110
yTBOPIOIOTh MpeAMeT NPaBOBOTO peryJjiBaHHA aJMiHiCTpaTUBHO-
ro npaBa. BoHM BUHUKAaWTh y BUNAJKy BUYMHEHHS BiJANOBIIHUM
Cy6’€EKTOM [isiHb, IKi OTpUMaJIM Ha3BY «aJIMiHiCTpaTUBHI MpaBoIO-
pylLIeHHS», a60 «aAMiHICTpaTHUBHI MPOCTYNKWU», abo «aJMiHicTpa-
THUBHI JeNiKTu». 3a3HayeHi NPOTUNPABHI [liTHHA MNOPYLIYIOTh Ie-
pefi6ayeHi YUHHUM 3aKOHOJABCTBOM IpaBWJIa Ta 3a60POHMU i Tsr-
HYTb 32 C00010 HEOOXiJHICTh MOHECTH MOKapaHHsA y BUTJIAAL aaMi-
HICTPaTMBHUX NOKapaHb (CTATHEHb), YM 3a3HATU 3aCTOCYBaHHS
3axX0/M aJMiHICTPaTUBHOIO BILJIUBY. 3a3HayeHa CUTYyaLifd 3acTOCy-
BaHHA aJMiHICTpaTMBHUX CTATHEHb XapaKTepPU3YETbCA TaKUMHU
O3HaKaMu:

1) cTATHEHHS MOXYTb 3aCTOCOBYBAaTUCh TiJIbBKU A0 0Ci0, sKi
BUMHUJIY aJIMiHICTpaTUBHI NPOCTYNKHU (Je/iKTH);

2) aaMiHiCTpaTUBHI CTSTHEHHS HAKJIAAAIOTbhCA BUKJIIOYHO
HNPHUMYCOBO i TI/IBKY YIIOBHOBRXX€HUMHU Ha Iie 3aKOHOM Cy6’€KTaMU;

3) 060B’s13k0Ba pUAUIHA Qikcaris GpaKTiB:

a) IPpUMYCOBOTO 3aCTOCYBAaHHS CTATHEHHST;

6) peaJiizanil Hak/JIaJleHUX CTATHEHbD, 1[0 BU3HAETHCA afMiHi-
CTPAaTUBHOIO BiZIOBIJAIbHICTIO.

To6T0, aAMiHiCTpaTHBHA BiANIOBiIA/IbHICThL — Ile MMPUMYyCOBE
3aCTOCyBaHHSl yIIOBHOBAaXEHUMMHU Ha lie OpraHaMM 4 I0CaZJ0BUMHU
ocob6aMu /10 cy6’eKTa aJMiHiCTpaTUBHOIr'O MpaBonopyuieHHs (mpo-
CTYNKy) nepefbayeHUX 3aKOHOM aJMiHICTPaTHBHUX CTATHEHb Ta
IHIIMX 3axX0/iB Jep>KaBHO-NPAaBOBOI'0 BILIMBY, 3AIMCHEHHA AKHX
3adikcoBaHO 3aKOHO/AABYO.

AZMiHICTpaTUBHO-/ENIKTHI BiJHOCUHU - Ll IOpUJUYHE BU-
pakeHHd BiAIOBiAa/NbHOCTI 32 aMiHiCTpaTUBHI IPaBONOPYIIEHHH,
ajie Lie He 03Haya€ TOro, 0 BOHU NPOTIKAKTh TUIBKKA B paMKax
NpaB03aCTOCOBHUX BiJHOCUH. be3yMOBHO, BiJHOCUHU MiX BiANOBI-
JHUM OpraHoM (1ocajJioBol 0co6010) i NpaBONOpyIIHUKOM IOB’S-
3aHi 3 0COGJIMBHUM BUJIOM JiIJIbHOCTI aAMiHiCTpaTUBHO-IOPHUCIUK-

59



LiHUX opraHiB i cyniB (cyAAiB) woZ0 3acToCyBaHHS aJiMiHicTpa-
THUBHO-IIPAaBOBUX HOPM, i HEOOXiAHICTb BUBYEHHS NPaBO3aCTOCOB-
HUX BiITHOCHH He BUKJIMKA€E CyMHIBIB.

Bisibw ToOrO, CJiJ BiTaTH HAasABHICTb LIiKaBUX i ITMOG0KUX POOIT
3 Ja”oi npo6yieMaTUKU. AJle aZiMiHiCTpaTUBHO-eJiKTHI BiAHOCUHU
3a cBOiM 3MicTOM mupIIi, 60 BOHK 06YMOBJIEHI CAMUM PAKTOM CKO-
€HHS JIeJIiKTY, HaBiTh AKU0 BiH 3a/JIMIIMBCS BUSABJIEHUM MPaBOOXO0-
POHHUMU OpraHaMy, abo Ha HbOTO 3 THUX YU iHIIMX NPUYUH He Bif-
OyJiack ixHs peakuis [3, c. 36].

3a3HayeHi NMpaBOBiIIHOCUHU OXOIIIIOThH HE TiMbLKU cdepy
3aCTOCYBaHHS HOPM IpaBa A0 0co0H, fIKa BYMHWJIA aAMiHicTpa-
THBHE IPABOINOPYILEHHS, aJle TaK0X JiAJbHICTh, AKa Nepeaye npa-
B0O3aCTOCYBaHHIO Ta IOB’si3aHa 3 BUSIBJEHHSM | IPUNUHEHHAM Je-
JikTy. Kpim Toro, cy6’eKTOM MpaB03acTOCOBHOI AislIbHOCTI BUCTY-
NawTh JiMIle BinoBizHI opraHu (mocazoBi ocobu), HajiieHi aAep-
»KaBHO-BJIa/IHUMH TOBHOBaXXEHHSIMH, B TOW 4ac SIK Cy0'€KTHUH
CKJIa[ aAMiHiCTpaTUBHO-AEJNIKTHUX BiJHOCHUH, KpiM JleJIiIHKBEHTIB,
BKJIIOYAE: 0Ci6, YIIOBHOBA)KEHUX HA BUSIBJIEHHS JIEJIKTIiB Ta iX NpH-
MUHEHHS, ajle He BOJIOJII0Th PUCAUKLiNHMMHU TOBHOBa)KEHHSIMMU;
oci6 - HociiB npaBa Ta cy6’€KTiB NpaB03aCcTOCYBaHHS; 0Cib, ki Ge-
PyThb y4acTh Y BUKOHAHHI pillleHb PO HaKJaJleHHA aJMiHicTpaTu-
BHUX CTSAITHEHD [4, c. 18].

Jid aAMiHICTpaTUBHO-AEJIKTHUX CYJOBUX BIJHOCUH Xapak-
TEPHO 0COGJIMBA NMPUPOJAI HOPMATHUBHO-IIPABOBOTO PEryJIIOBAHHS,
Iie TMIOB’SI3aHO0 3 TUM, LI[0 BUHUKAIOTh BOHU B pe3yJ/IbTaTi NOPYIIEHHS
MaTepiaJbHUX aJMiHICTpaTUBHO-IIPaBOBUX HOPM, a JO3BiJ AeJiKT-
HUX CUTyalill NOB'I3aHUN 3 BUKOPHUCTAHHSAM aJAMiHiCTpaTHUBHO-
npouecyaJbHUX HOPM. [HIIMMU CJ10BaMU, aAMiHICTPAaTUBHO-EJIiKT-
Hi BiJHOCUHHM HOCATb KOMILJIEKCHUN XapaKTep, OCKIJIbKK BKJIIO-
4YarThb B cebe:

no-nepuie, MaTepiaJibHO-PaBOBi BiJHOCHHH, MOB’sI3aHi 3
BUMHEHHAM [JeJIKTY;

No-Zpyre, BAHUKAIOTh Ha IX OCHOBI NpaB0O3aCTOCOBHI BifjHO-
CHHHY, 10 NPOTIKAIOTh B paMKax INPOBaKeHHs Y CIpasi npo agmi-
HiCTpaTHBHE NpPaBONOpPYLIEeHHS abo crelLiajJbHOro aAMiHiCTpaTHUB-
HOTO NPOBA/PKEHHS;
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N0-TpeTE, NpouecyalbHi BiJJHOCMHA B paMKaX BUKOHAaHHA
pillleHHA NPO HaKJaJeHHA Ha BUHHOTO 3aXOAiB aAMiHiCTpaTUBHOI
BiMIOBi1aJIbHOCTI.

1. Ilyxaera €. B. [IpaBoBe peryJitoBaHHA aJMiHiCTpaTUBHO-JEJiKTHUX
BiZHOCUH: 3apybiXKHUM JOCBif. AKmyasbHi npobsiemu 8im4usHsaHOI pucnpyde-
Hyii. 2017. Ne 5. C. 133-137.

2. Cam6op M. A. AxMiHicTpaTUBHO-/eIiKTHI NpaBOBiJHOCUHU: OKpeMi
MOTJISIAU Ha MOHATTA Ta 3MicT. Haykosi 3anucku IHcmumymy 3akoHodascmea
BepxosHoi Padu Ykpainu. 2014. Ne 6. C. 36-42.

3. Jlyk'siHenup /[l. M. AaMiHicTpaTUBHO-/Ie/iKTHI BiJTHOCHHU B YKpaiHi:
Teopisl Ta MpakTHKa MPaBOBOro peryyawBaHHs: MoHorpadis. Cymu: BT/l «YHi-
BepcuTeTcbKa KHura», 2006. 367 c.
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IBaHHa Jlyuis,

acnipaHTKka kadenpu
aAMIHICTPAaTUBHO-NIPABOBUX AUCLHUILIIH
(/Tvsiscbkuli depacasHutl yHigepcumem
8HympiuwHix cnpas)

MMPOBJIEMU PO3BUTKY
TA IPABOBOI PETJIAMEHTAIII
®OPM JEP>KABHOTI'O YIIPABJIIHHS
Y COEPI HAJAHHSA NYBJITYHUX MTOCJIYT

JiA/BHICTD ep»aBU ONocCepeIKOBaHa y AisJIbHOCTI CTBOPIO-
BaHUX OpraHiB i iX mocafoBux oci6. Y MOBCAKJEHHOMY pO3yMiHHI
Jlep>kaBHe ynpaBJIiHHA OTOTOXXHIOEThCA IpOMajsaHaMHU 3 Aif/bHic-
TIO OpraHiB BUKOHaBYOI Bjaju. Lle Moxke 6yTH MOB’sI3aHO 3 THUM, L0
OpraHd BUKOHABYOI BJaJAU 3/ilCHIOIOTh CBOIO JiSIJIbHICTD ¥ Pi3HUX
npaBoBUX PopMax, HaHGIIbLI 3pO3yMiJKUX HAceJleHHI0 i Habiuxe-
HUX JI0 HbOTO.

Y paHul 4yac rpoMajiiHU 4acTillle IepeKOHYIThCS y MOpiB-
HSIHHOMY pi3HOMaHiTHOCTi ¢opM 37ilCHEHHS AiSJIBHOCTI CyZ0BUX
i 3aKoHOJaBYMX (MpeACTAaBHUIBKHX) OpTraHiB. ¥ ranysi ajMmiHicT-
pPaTUBHOTO MpaBa BeJIMKA KiJIbKiCTb HAYKOBUX POGIT pO3KPUBAIOTh
3MICT MOHATH «dopMa JAepPKaBHO-YIPABJIIHCHKOI isl/IbHOCTI», «pop-
Ma peaJizanii KoMneTeHlii cy6’eKTiB aJMiHICTpaTUBHOIr'O MpaBa,
«dopMa ynpaB/IiHCbKOI AiI/IbHOCTI OpraHiB BUKOHaBYoi Baagu». Lli
MOHATTA MAaKTh i€HTUYHI 3HAaYeHHH, OCKIJIbKAU BU3HA4YalOThb 30B-
HIIIHE BUPa)KeHHS NpPaKTU4HOI peasizanil ¢yHKLil Ta MeTOAIB my-
6J1iYHOr0 ympaBJiHHA Yy mpolieci 3/ilCHeHHS BUKOHABYOi BJIA/U.
JlaHi fediHITUBHOrO O3HAKM BiJMOBial0Th BU3HA4YeHHIO GOpPMHU
ynpaBJiiHHs, TpefcTaBiaeHoMy B. b. ABep’siHoBuM [1, c. 48].

PizHuLs 3MicTy AaHUX TEPMiHIB MOJISITA€ TiJbKU Yy croco6i
N03HaYeHHs Cy0’€KTa, 1[0 3[iMCHIOE 3a3HaYeHy JisJIbHICTb. Bij To-
ro 3MiCTy, siKe BYeHi BKJIQZlal0Thb B ysABJIEHHS NpPO BiANOBIAHOMY
cy06’eKTOBI CycniJIbHUX BiJHOCUH, Gy/ie 3ajiexaTH 3MiHa 06cAry no-
HATTS Opo GpopMy yrnpaBaiHCbKOI AisJIbHOCTI.

OkpeMi BYeHi Bi/I3HAYaKOTh, 1110 HAWGJIBII IMHUPOKE 3HAYEHHSA
3a 3MicTOM JlaHa KaTeropisi HabyBa€e MpW BUKOPUCTAHHI TepMiHy
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«popMa AepKaBHOIO yrnpaBJiHH». Lle MOB’s13aHO 3 TUM, 1[0 3a3HA-
YyeHa CeMaHTUYHa OJMWHUIA [03BOJISIE OXONUTH Bci BuAU $opm
ynpasJiHHA. g Te3a miATBepKY€ETbCA ileAMHU, BUCTOBJIeHUMH B.
B. ABep’siHOBUM. BiH 3a3Hayva€, 1110 MOHATTS «Jep:KaBHe yNpaBJiH-
HSI» LIMpLIe NOHATTS «BUKOHABYaA BJIaja».

[ToHATTS «dopMa AepKaBHOTO YIPABIiHHS» PO3KPUBAE CYT-
HiCTh AiSIIBHOCTI He TiIbKM BMKOHAaBYOI BJIaJH, a ¥ iHIIMX TiJIOK
BJaAu. ByJb-sika rika Bi1aZiu XxapaKTepU3yETbCS MEBHUMU QYHK-
LJiOHaJIbBHUMM BJIaCTUBOCTAMMU. Lli BlacTUBOCTI 3BOAATBHCA [0 Opra-
Hi3alii i 3/iiCHEHHS JiepKaBHOTO ymnpaBJiHHA. [lep>xaBHe yIpas-
JIiHHS, 3/iiCHIOBaHe OpraHaMy 3aKOHO/IaB4ol BJIaH, BUPAXKAETbCA
y $opMi 3aKOHOTBOPYOro Ta 3aKOHOAABYOI0 MpoLeCy, a 3AikCHIO-
BaHe OpraHaMHu CyZi0BOi Bjafy y GopMi 3/[iiCHEHHS TPaBOCY A.

Y nepumoMy BUNAJAKY yIpaBJiHHA HalliJleHe Ha CTBOPEHHH,
3MiHy, IpUNIMHEHHA [ii NpaBOBUX HOpPM. Y ApPYyroMy — rOJI0OBHUM
3aBJlaHHAM € OXOPOHA CYCHiJIbHUX BiZJHOCUH, PeryJIbOBAaHUX 3a3Ha-
YeHMMM NpaBOBUMU HOpMaMH. [Ipy LIbOMy BOHM He BUUYEPNYIOTb
nepesik ¢popM ynpaBJiHHA BiANOBIJHUX OpraHiB Aep:xaBHOI BJaJU.
Hanpuknag, A/15 3aKOHOJaB4oi Ta Cy0BOI BAaAyu NOHATTA «dopMa
yIpaBJiHHA» NpUTaMaHHe B aJMiHICTPAaTUBHO-PO3NOPALYOMY pO-
3yMiHHi. [lig ni€ro KaTeropierw posriasgfacTbCsd BHYTPILIHA anapart-
Ha CyTHICTb, KOJIU BCTAaHOBJIIOETHCSA 3MICT BHYTPILIHIX yIpaB/iHCh-
KUX 3B’AI3KiB.

Hanpuksiaz, npu opradizanii BHyTPIilIHBOT'O JJOKYMEHTO0O6i-
r'y; IpUHOMY Ha CIy»0y; BperyaroBaHHI KOHQJIKTY iHTepeciB. [u-
TaHHS oOpraHisanil BHYTpPIlIHBOrO JOKYMEHTOOGI'y BHHHKAIOTh
NpU opraxisauii Aiss/IbHOCTI 6y/1b-IKOT0 OpraHy BJaJiy, BK/JIOYaUU
BUKOHaBYi OpraHM.

KoHkpeTHi ¢opMM ynpaB/iHCbKOI JisIIbHOCTI HE € YUMOCh
YHIKaJIbHUM [JI Pi3HUX T'JIOK BJaJW, He BUCTYNIAaTUMYTh YHiKaJb-
HUMM ISl OKPEMUX OpraHiB Aep:kaBHoi Bjaau. barato dopmuy, 6y-
Jy4d paMKOBMMH, MAlOTh MEBHiI 0CO6GJIMBI pUCH y 3a/IeXKHOCTI Bij
riKM BJIaAM Ta cnenuiky JisJIbHOCTI opraHy. 3 yci€i CyKynHOCTI
dopM ynpapiiHCbKOl AiIBHOCTI OKpEeMUH opraH BUOGUPAE TiAbKU
JlesiKy 4yacTuHy. lle cipusie epeKTUBHIN opraniszanii AisIbHOCTI.

Jlanuil i iHWI OpUKIAAM NiJTBEPAXKYIOTb, 110 MPaBOBUU
CTaTyC OpraHy Jiep»aBHOI BJIaZJd XapaKTePU3YETbCA KOHKPETHUM
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HabopoM JonycTUMUX GOpM yHpaBJiHCBKOI AisIBHOCTI, Tak
caMo fK GOpMH [isJIBHOCTI 3a/exaTb BiJ, IPaBOBOTO CTATyCy
opraHy. 3okpeMa, cnenudikanisg ¢opM ynpaBiHHS DPOCTEKYETHCSA
y 3B’3Ky 3 IO/iJIOM OpraHiB BUKOHABYOI BJaJu Ha MiHiCTepCTBa,
CJy>06U i areHTCTBA.

HOpuanyHe 3akpinieHHs AONYCTUMHUX GOPM AiVIBHOCTI IUX
OpraHiB MOB’SA3aHO 3 NPUUHATTAM MOJIOXKEHHS PO JaHUU Oprai,
BUJIAHHSM perjiaMeHTy abo iHIIoro crnenjajbHOTO aKTy. Sk npaBu-
JIO, B HOpPMaTHMBHO-NIPAaBOBUX aKTaX, fAKi BU3HA4YalOTb IPaBOBUH
CTaTyC OpraHiB BUKOHABYOI BJaJid, MO>XKHAa BUSIBUTH Bifo6pakeHHS
NeBHUX (QYHKLIOHa/JIBHUX XapaKTePUCTUK [AiJIbHOCTI Oprasis.
Y nux Mexax 3 ypaxyBaHHSIM BU3HadaloTbcsi pOpMHU AisIBHOCTI.
Y paHui yac cepeji BYeHUX HEMAa€ €AHOCTI MigxoAiB A0 BU3HaA-
YeHHS1 CYTHOCTI Ta B3a€EMO3B’SI3KYy Ha3BaHUX (QYHKLiIOHATbHUX
XapaKTepUCTHUK.

3 ypaxyBaHHSM Bifo6pakeHHs JaHUX XapaKTEePUCTHUK B Jito-
YHX NPABOBHUX aKTaX MPOIOHYEMO HACTYIHY AudepeHiiaLito: che-
pa - ranysb, B gKil BiANOBiAHWUI opraH 37iHCHIOE yIpaBaiHCBKY
JiSIJIBHICTD, 10 CKJIAJAEThCS 3 CXOXKUX KOMIIETEHILiM; KOMIeTeH-
L[i - TpaHUYHa CYKYIHICTb BCiX IOBHOBa)X€Hb OpraHy; MOBHOBa-
»KeHHS — CIIBBIJHOCATHCA 3 KOMIIETEHLIIEI0 OpraHy Jep>KaBHOI BJa-
JIM CYKYIHICTb 3/1iiCHIOBAHUX OpraHoM GyHKIiH; QYHKIiA — CyKym-
HOCTI AiH, cipsIMOBaHUX Ha peasiisaljito npaB i 060B’A3KiB JAaHOI0
OopraHy; fid — no4aTkKoBa OJUHMLA JAiJIBHOCTI OpraHy Jep>KaBHOI
BJaAu, 6e3nocepeHbO 3/iliCHIOBaHA NOCaAOBMMU 0CO6AaMHU Bifmo-
BiflHOro opraHy, 10 BM3HAYa€ MOSBY WPUAUYHOTO QaKTy; omnepa-
Lis - CKJIaZl0Ba YaCTUHA IEBHOTO IOPUANYHO 3HAYYI0]1 Ail.

3 ypaxyBaHHSM TOrO, B IKOMY 00cs13i 3 pyHKLiOHAIbHOI TOY-
KH 30py XapaKTepU3YETbCS AiVIbHICTb OpraHy, 6y/ie 3MiHIOBaTHCS
xXapakTepucTuka ¢opMHu JisjbHOCTI, il 3MicT, xapakTepHi pucH.
Buxosg4u 3 11bOT0, € MOXKJIMBUM BHU3HAYUTH 6a30Bi Ta JOMOMIXKHI
dopmu pisapHocTi. Ha Hamy AyMKy, 6a30BoI0 BBaKaeTbCcs GopMa,
siIKa BU3HayeHa KOMIIeTEHI|i€l0 OpraHy Ta nepeBaka€ B KOT0 Jisl/ib-
HocTi. ba3oBa ¢opMa AiAIBHOCTI BUIJIMBAE 3 MOXKJIMBUX CHOCOGIB
peasizanii noBHoBaxkeHb. /lonoMi>kHa ¢dopma Taka popma, 10 BHU-
3HAYa€ 30BHILIHE BUPAKEeHHS JisJIbHOCTI, CIpsiMOBaHOI Ha 3a6e3-
neyeHHd peaJii3alii OCHOBHMX IOBHOBAXXEHb OpraHy.
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3a3HavyeHa kjacudikalis 6a3yeThbCcs HA BU3HAYEHHI CTyneHs
3HAa4YMMOCTi okpeMoi GopMHU AJ1A AisIIbHOCTI OpraHy Ta MoB’si3aHa 3
GyHKIiOHAJIbHUMU XapaKTepUCTUKaMU JisbHOCTL. Hanpukiaag,
HapaZa BUCTYNAE B AKOCTi 6a30B0I POpMHU AiJIBHOCTI, a Jisl/IBHICTD
po6oy4oi rpymny, CTBOpeHOI 3a pe3yabTaTaMM Hapaju JONOMDXHOI
mono Hel. [IpukiazoM 6a30Boi GOpMH MOKe BUCTYNaTH poboTa 3i
3BEpHEHHSIMU TI'poMajisiH. OpraHizanisi JoKyMeHT006iry y 4acTHHI
nepejiadyi 3BepHeHHs 3a MiJBiJOMYICTIO BUCTYIUTb B KOCTI J0MO-
Mi>kHOi GOpPMH AiSTBHOCTI.

Jnsa knacudikanii ¢opMu ynpaBJiiHHA HeOOXiJJHO 4iTKe BH-
3HaueHHs1 IPAaBOBOTO CTATYCy OpraHy Jep>KaBHOI BJaAu - Cy6’eKTa
ynpasJiiHHs. Oco6JIMBY yBary Heo6XiJiHO IPUAIIUTH Cy6’€KTaM, SKi
He HaJieXKaTb [0 OpraHiB JepKaBHOI BJajAM, ajie HaJijJleHi IOBHO-
Ba)KEHHSIMU 3AiHCHEHHS YIpPaBJiHCbKOI JisjibHOCTI y cdepi ny6-
JIIYHUX IOCJIYT.

YnpaBiiHcbKa AisiIbHICTD 3/iHCHI0OETbCS HalioHasbHUM 6aH-
KoM, lleHTpa/ibHOK BMGOPYOI0 KOMICi€l0, iHIIMMM OpraHaMi. Ix
0COGJIMBUN CTATyC, 0COGJIMBI MOBHOBAXXEHHSI 3yMOBJIIOIOTh HasiB-
HICTb 0CO6JIMBOCTEN peaslizoBaHUX GOPM yNpaBIiHCHKOIL AislIbBHOC-
Ti. OcCO6/IMBOCTI BUXOASATH 3 HOPM BiJIOBiJHMX 3aKOHIB, 1110 BU3HA-
4alTb CTAaTyC, IOBHOBaXXeHHA Ta QyHKILII Takux opraHis. Heobxiz-
HO BiZjI3HA4YWTH, 10 HA BiAMIHY BiJj OpraHiB JlepKaBHOI BJaAy, 1HIII
Jlep>kaBHI opraHu peasidyloTh AOCHUTh crneludiyHi ¢opMu ynpas-
JIIHCBKOI JlisiyibHOCTI. Hampukiaza, pi3HOMaHITTA TakKuX 0COBGJUBUX
dopmM Bimo6pakeHo y 3akoHi YkpaiHu «Ilpo HarioHasnbHUH 6aHK
Ykpainu».

Y paHuM 4ac KpiM iHIIUX JepKaBHUX OpraHiB 10 34iHCHEHHS
YIPaBJIHCBKOI Jid/JIbHOCTI 3aKOHOJAaBLEM [ONyLleHi JepKaBHi
abo KOMyHaJIbHiI ycTaHOBMW 1 opranizauii, mo HaJamTh Ny6JidHi
nocayru [2].

Ao ropopyuTH Npo npaBoBe 3akpineHHsa ¢OpM ynpabJiH-
CbKOI AislJIbHOCTI, sIKi MOXKYTb OYTH peasi3oBaHi Jlep>KaBHUMH a60
KOMYHaJIbHUMHU YCTAaHOBaMH, IHIIMMHU OpraHisanifgsMu, MOXHa 3Be-
pHyTHCA [0 3aKOHY «[Ipo OCHOBHI 3acafu Aep>KaBHOrO HarJsALY
(koHTpOJI0) ¥ cepi rocnofapcbKoi AisJIBHOCTI», 110 BUHAYAE, AKI
3ax0/i¥ 3 KOHTPOJIIO, 1[0 MPOBOASATHLCA 6€e3 B3aEMOII 3 OPUUIHHU-
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MU ocobamy, GpisUUHUMU 0CO6aMU-NiANPUEMISAMU, MOXKYTb 3AiHC-
HIOBATUCA i3 3aJly4YeHHSM JiepKaBHUX ab0 KOMyHaJIbHUX YCTaHOB,
iHuMx opraHizauiil [3]. Taka MOXJIMBICTb NOBUHHA GYTH INepef-
6adyeHa 3aKOHOM, IOJIOXKEHHSM NPO BUJ AEPKaBHOTO KOHTPOJIIO
(Harnagy).

P0O3BUTOK cycHniJibHUX BiZJJHOCHH, IX NPUCKOPEHHS, BUKJIMKA-
He BJIOCKOHAJIEHHSIM TEeXHOJIOTIYHUX 0COOJMBOCTEN 0OMiHY iHbOp-
Malli€lo, CTUMYJIIOE PO3BUTOK OKpPEMHX CyO’'€KTIB JepKaBHOrO
ynpaBJiiHHsA. [HpopManifiHi TexHoJOTii 103BOJISAIOTH KOHTPOJIIOBA-
TH JisJIbHICTb Cy0’€KTIB Zlep>KaBHOTO yIpaBJIiHHS Heo6MeXeHOMY
KoJly oci6. lle 3ymMoBJ/II0€e GakaHHsSI Jiep»KaBU NepejaBaTH OKpeMi
NIOBHOBA)XEHHS y MOPAJIKY ayTCOPCUHTY Ha KOPUCTb Pi3HUX Opradi-
3alii.

Taka fJuHaMika pO3BUTKY CyCNiJIbHUX BiTHOCUH y cdepi Ha-
JlaHHs NyO6JIiYHUX MOCAYT [03BOJISIE 3pOOUTH NPHUIYILLEHHs PO
MOXJIUBY TMOSIBY Y HeJaJleKOMy MalOyTHbOMY HOBUX GopM ymnpas-
JIIHCBKOI AiSIJIBHOCTI, 1110 XapaKTepU3yITbCs 3HAYHOK MOOiNbHIC-
TIO T IPOCTOTOIO.

Y faHu# yac npocTexyeThbcs YHidikalis 30BHIIIHBOrO BUpa-
*KeHHS icHyr04ux GopM ynpaBJiHCBKOI AiJIbHOCTI ¥ cdepi HajaHHSA
My6/iYHUX MOCAYT, 0 3HAaX0AAThb IPAaBOBe 3aKpilJIeHHS i CliBBiJ-
HOLIEHH MiX c000l0, JOMOBHIOIOYM Ta BUKJIIOYAlO4H 3ailBe Ay6-
JiIoBaHHA. HaWb6isiblivMil iHTepec MOBUHHI mpejcTaBAATH GopMHU
YOpPaBJIHCBKOI  AiA/IbHOCTI  1oA0 MyGJIYHUX MOCAYT, IO
3'9BJIAIOTBCS X BHYTPIIIHIN i 30BHINIHIA 3MiCT, ILJISXW TPAaBOBOTO
3aKpilJieHHs], BU3HAYeHHs CIHiBBi/HOLIEHHS 3 icHyro4YuMH dpopma-
MM Y1 paBJlIiHHA.

1. [lepxaBHe ynpaBJ/iHHs: Mpo6JeMU aiMiHiCTpaTUBHO-NIPABOBOI Teo-
pii Ta npakTuku / 3a 3ar. pea. B. B. ABep’sinoBa. Kuis: ®akr, 2003. 384 c.

2. Ilpo aamiHicTpaTuBHI nocayru: 3akoH YkpaiHu Bixg 06 4epBHA
2012 p. Ne 5203-VI. URL: https://zakon.rada.gov.ua/laws/card/5203-17

3. IIpo ocHOBHI 3acafiu Jep>kaBHOTO HarasAy (KOHTpousw) y cdepi roc-
nmoJZlapchKoi AisibHOCTI: 3aKoH YKpainu Big 05 kBiTHs 2007 p. Ne 877-V. URL:
https://zakon.rada.gov.ua/laws/show/877-16#Text.
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T'aaymHa MUIKHUH,

acnipaHTKka kadenpu
aAMIHICTPAaTUBHO-NIPABOBUX AUCLHUILIIH
(/Tesiscbkuli depacasHutl yHigepcumem
8HympiuwHix cnpas)

TAPAHTII PEAJII3ALLIT IPABA HA CBOBOJY
HIAMPUEMHHULILKOTL AIAJIBHOCTI

OfHUM 3 KOHCTUTYLIMHUX MpaB JIOJAUHU i TpoMajssHUHA €
NpaBo Ha CBOOOAY MiINMPUEMHHUIIBKOI AiIBHOCTI, TOGTO JlaHe mpa-
BO OxXOpoHA€ETbcA KoHcTUTyLi€l0 YKpalHY, OT»Ke, HA HbOTO INOIIM-
pIOIOThCA rapaHTii 37ilicHeHHs Takoro [1]. Lle B nepuy yepry o3Ha-
4ae, 10 peanisallid npaBa Ha MiANPUEMHULLKY AiAJIbHICTb IOBUH-
Ha rapaHTyBaTHUCA [I€P>KaBOK Y BCTAHOBJEHHUX 3aKOHOJABLIEM HO-
pMax mpaBa, KpiM TOTO, He MOXYTh BCTAaHOBJIIOBAaTHUCSA HOPMH, SKi
6y b-IKUM YMHOM OOMeEXyITb BKa3aHe IIpaBa Ta 3aBaXKalOTb pea-
Jisaiii.

To#l ¢akT, 1m0 3a3HAYEHUH NPUHIUN € KOHCTUTYIiHHUM,
€ miJicTaBa /s 3abe3nedyeHHs1 NpU peaJisalii, BinoBiHux rapaH-
Til. 30KpeMa, MiANPUEMELb Y NIPaBi CAMOCTIHO pO3MOPS/PKATUCS
CBOIM MallHOM NpHU 3JiHCHEHHI MiANPUEMHHUIIBKOI isIIbHOCTI, BH-
3Ha4YaTH 06CArM BUPOOGHUIITBA, KOT0 TeXHOJIO0TiI Ta 6araTo iHuoro.

[loni6Ha peanizauisfs 37iHCHIOETbCA LLJISAXOM 3aCTOCYBaHHA
IEeBHUX 3ac00iB, B KOCTi AKUX BUCTYNAIOTh 3aKOHO/ABY0 3aKpil-
JIeHI HOpMH, L0 CTOCYIOTbCA BperyJ/l0BaHHs NPaBOBOI MOBeJiHKH
abo cy6’eKTiB, AKi 6e3mocepeiHbO GePYTh y4acTh Y MiINPUEMHHUIIb-
KUX BiHocuHax (migmpuemiii), abo iHmuX oci6 i opraxis, siki Ge-
PYThb y4acThb Y CTBOPEHHI COPUATJIUBUX YMOB JJI1d peasi3alil 3a3Ha-
YeHHMMHM BHUILEe Cy6’eKTaMU peasizauii npaBa Ha 3ZiMCHEHHS MiAMn-
PUEMHHUIBKOI JiI/IbHOCTI.

OCHOBHOO rapaHTi€l0 BUCTYNAOTh MOJIOKEHHS MPO 3arajb-
HUU pexXuM MNigNpueEMHULbKOI AisdJbHOCTI, Jaji 3aKOHO/aBellb
KOHKpeTH3y€E 3a3HauyeHi M0JI0’KeHHS, CTOCOBHO OKPeMHUX HalpsAMiB
peryJiroBaHHA NiANPUEMHULBKOI Jid/bHOCTI.

Besnuke 3HauyeHHd [y peaJisalii rapaHTid Ha 3[4iACHEHHA
NiAOPUEMHUALBKO] JiJIBHOCTI, Ma€ paBOBE PEeryJIl0BaHHA, 0XOPO-
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Ha i 3aXUCT rpoMajisiH, sKi 3aliMalOThCs NiIPUEMHULIBKOIO Aisl/ib-
HICTI0, 4K HaCJiJO0K, peasi3oBYIOTh 3aKpillJieHe y 3aKOHi BKasaHe
KOHCTUTYLiHe NIpaBo.

3o0KpeMa, Mif KOHCTUTYLiHHO-IPaBOBUM MexaHi3MOM 3abe3-
NeyeHHs NpaB i cBOGOJ JIIOAUHU CJiJ PO3YyMITH, CYKYNHICTb iHTer-
POBaHUX MiK C06010 KOHCTUTYLiMHO-TPaBOBUX CIOCO6iB, 3a J0MO-
MOTOI0 SIKMX JepKaBa MOxKe BIJIMBATH Ha MNpPaBOBI BiJHOCUHU Mix
iX yyacHUKaMu, JIJis TOTO, 06 JAuHa (Cy6’eKT MpaBa) Masa MOX-
JIUBICTb Ha/IeX)KHUM 4YMHOM peasisyBaTH npaBa. B ocTaHHI poky,
aKTHMBHO 3pOCJia PoJib MaJIoro i cepefHbLOTO MiANPUEMHULTBA, B
3B’A3Ky 3 yuM, B 2012 poui 6yB NpUHAHATUHN 3aKOH, IKUH PEryJIlo€e
BIZIMOBIAHI NOJIOKEHHSA PO PO3BUTOK MaJIOTO Ta CEPEAHBbOr0 NiAN-
pUEMHUIITBA [2].

[IpUAHATTA AAHOr0 HOPMATUBHOIO-NIPABOBOI'0 aKTa CIpPHUAE
peasizanii KOHCTUTYIIIHHOTO NMpaBa HAa CBO6OAY MiNMPUEMHHUIIBKOT
JislJIbHOCTI, MpoTe MOoro NpUUHATTS CIPUIMHUIIO HeOOXiAHICTh 3a-
Ge3leyeHHs rapaHTiil cy6’ekTiB Masioro nf cepe/iHbOrO0 Gi3HECY.

KpiM Toro, B yMoBax NpUUHSATTS 3a3Ha4Y€HOT0 3aKOHO/aB40-
ro MOJIOXKEHHA, iICTOTHY pOJib B PeryJlOBaHHI BiAirpaloTb OpraHu
MicLieBOi BJIaIM Ta MicLieBOro caMOBpsilyBaHHfA, SIKi 3/jiHCHIOIOTb
HarJis 32 BAKOHaHHAM NpaB i cB060/ Cy6’eKTIB Mi/INMIPUEMHHULIBKOT
JiIJIbHOCTI.

Cepen rapaHTié peasisalii Ta cnoco6iB 3aXUCTy NpaB JIO/U-
HU BeJIMKY POJib Ipa€ Cyl0BUH KOHTPOJIb. Cy/| yIOBHOBaXKeHUH 00-
MEXHTH NPaBOCy6’€KTHICTb 'POMajsH, y TOMY YUC/Ii cy6’eKTiB mij-
MPUEMHULBKOI AissibHOCTI. CyoBi opraHu 3/ilCHIOIOTbH CYJOBHU
KOHTPOJIb 32 3aKOHHICTIO Ta 0GIPYHTOBAHICTIO 3aCTOCYBaHHSA L0/0
Cy6’EKTIB MiAMPUEMHHUIIBKOI JisIIBHOCTI 3aX0/[iB MpOIeCyaJbHOI0
MpUMyCy.

BpaxoByouu BUllle3a3Ha4YeHe, BBXKAEMO, 1110 JIJI 0JAJIbLIO-
ro epeKTUBHOTO PO3BUTKY MiANPHEMHUIbKOI Ai/ILHOCTI, HEOOXi-
HO PO3BUTOK Ta BJJOCKOHaJIEHHS 3aKOHOZAaBY0l 6a3u YKpaiHu, 110
peryJsoe BifOBiAHI MOJIOXKEHHS, LJIAXOM 3aKpilJIEHH CHUCTEMHU
3akoHiB npsimoi aii. lle 103BOJIMTH CTBOPUTHU Ta 3a6e€3MEeYUTH HA
HaJIe?)KHOMY DiBHi peaJiizalfito rapaHTiil cy6’e€KTiB MiAMPUEMHHUIIb-
Kol JIisiIbHOCTi, 30KpeMa, MaJIoro Ta CepeHbOro Gi3Hecy, YCYyHYTH
a/IMiHiCTpaTHBHE BTPY4YaHHS y Jisl/IbHICTb 3a3Ha4Y€HUX 0Ci6.

68



OCHOBHMMH IOJIOXKEHHAMH, CIPSAMOBAaHUMHU Ha NiJBUILLEHHA
epeKTUBHOCTI 3abe3nedyeHHs rapaHTIid Ha peasiszalio nOiAnpuU-
E€EMHULBKOI JiJBHOCTI, @ TaK CaMO NOCUJIEHHA NiANPUEMHHUIIBKOI
JisiibHOCTI B YKpaiHi, MOBUHHI cTaTU: 3ab6e3neyeHHs] PiBHUX YMOB
JUISl TOCTIOJIapIOI0UMX Cy6’€KTIB MPU BXOAlI HA pUHOK TOBapiB i noc-
JIYT; YCYHEHHS aJIMiHiCTpaTUBHUX O6ap’€piB; JierajbHe 3aKpinJeHHs
KOHTPOJIIOIOYHUX GYHKIIH AeprKaBU B 3a3HauveHil rasysi; aMminHeH-
HS OiTPUMKH MiATPUEMILIB 3 OOKY JepiKaBH.

1. KoHctutynia Ykpainu: 3akoH Ykpainu Big 28 4depBHa 1996 p.
Ne 254k/96-BP. URL: https://zakon.rada.gov.ua/laws/show/254%D0%BA/
96Text

2. I[Ipo po3BUTOK Ta Jep:KaBHy MiATPUMKY MaJoro i cepeiHbOro mij-
NpPUEMHULTBA B YKpaiHi: 3akoH Ykpainu Big 22 6epe3ns 2012 p. Ne 4618-VL
URL: https://zakon.rada.gov.ua/laws/card/4618-17
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Muxaiiysio MukieBuy,

JIOKTOD IOpUUYHHUX HayK, Tpodecop,
3aBiZyBay Kadepu €BpoNeNcbKOro npasa
bakynbTeTy MiXXHAPOAHUX BiAHOCUH
(/Ibgiscobkutl HayioHabHUlL yHIGEpcUmMem
imeHni Ieana ®Pparka)

3ATAJIBHOJEPKABHI MEXAHI3MH
PEAJII3ALII EBPOIHTETPALIIMHOIL
CTPATETIl YKPAIHHU

€BponeicbKUH BEKTOP 30BHILIHbOI NOJITUKU Hallol Aep:xa-
BU BU3HAY€HO Ha KOHCTUTYLiHHOMY piBHi. 30KkpeMa, B npeaMOy.ii
Jlo OcHOBHOTro 3aKOHY 3a3Ha4eHO PO «HEe3BOPOTHICTb €BPOINENCh-
KOTO Ta EBPOATJIaHTUYHOTO Kypcy YKpaiHu» [1].

TakuMM YMHOM, TOJIOBHUM 3aB/JJaHHSM OpPraHiB 3aKOHOJAABYOI,
BUKOHABYOI Byiajy, [IpesuenTa Ykpainu € peaJizaijis Ta 3ab6e3rne-
YeHHH JOTPUMaHHS LIbOT0 Kypcy.

JocBig kpain llenTpanbHoi Ta CxigHoi €Bpomnu, 30KpeMa,
[Mosbii, Yropunuy, Yexii, C10BaY4UHU Ta iHIIUX, IOKA3YE, U0 JJ5
BCcTyny B €Bponeiicbkuii Co03 HEOOXi/JTHUM € CTBOPEHHS Ha 3ara-
JIbHOJIEpP>KaBHOMY piBHi 4iTKOI iHCTUTY1IlHOI cucTeMHy, siKa 6 MOT-
Jla eQeKTUBHO BUpIllyBaTH 06’€MHI i CK/Ia/IHI 3aBAaHHS, SIKi CTOATh
nepej, AepxaBolo A BcTyny B €C.

Ykpaina, B CBOI 4epry, focsarja CyTTEBOTO Mporpecy y Bij-
HOCHHax 3 €BponelicbkuM Co030M i y JaHOMy MaTepiaJi MU cIpo-
6yeMo mpoaHaJi3yBaTH B IKMX popMax eBpoiHTerpauilHi 3aBjaH-
HS BUpIilLyOThCS, 30KpeMa, BepxoBHoto Pajorw i KabineTom MiHic-
TpiB YKpaiHu.

3rigHo i3 0. 5 cT.85 KoHcTuTyuil Ykpainy, A0 MOBHOBaXKeHb
BepxoBHol Pasin YKpalHu HaJIeXXUTh: «...peasisalisg cTpaTeriyHoro
KypCy [iep>KaBu Ha HabyTTs MOBHONPABHOTO YIEHCTBA YKpaiHU B
€sponeiicbkomy Corw3i Ta B Opranizanii [liBHiYHOAT/IaHTUYHOTO
JLOTOBOPY».

Bax/1MBHMM 3aBaHHAM BHUILOIO 3aKOHOAABYOr0 OpraHy Jep-
KaBU y 1k cdepi € BianmoBigHA MiIroToBKa HOpMaTUBHOI 6asw,
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o0 6e3nocepefHbOr0 BCTYIy Halloi AepkaBu Ao €C, Tak i BUKO-
HaHHA FOJIOBHOTO 3aBJAHHA Ha LIbOMY eTalli - aJjanTalid Hauio-
Ha/IbHOT'O 3aKOHOJABCTBa A0 IpaBa €C, 30KpeMa, B paMKax iMILIe-
MeHTalii Yroau npo acouianio Mi>xk HUMH [4].

OcHoBHa 3aKoHOINpPoeKTHa po6oTa BP Ykpainu 3ilicHI0ETbCSA
B 1I koMiTeTax. Tak, 3rigHo i3 [loctaHoBow «IIpo mepedik, KiJbKic-
HUM ckJa/j i npeaMeTH BilaHHS KoMiTeTiB BepxoBHoi Pasiu Ykpainu
JIeB’ITOr0 CKJIMKaHHS», CTBOPEHO creliasizoBaHuil KomiteT 3 nu-
TaHb iHTerpauii Ykpainu 3 €Esponeiicbkum Corozom [2].

BignogigHo go uiei [loctanoBu A0 npeameTiB BiganHsa KoMi-
TeTy HajleXaTh: aflanTalisd YKpaiHCbKOro 3aKOHOJABCTBa [0 3aKO-
HoJlaBcTBa EBponelicbkoro Cow3sy (EC), 3a6e3neyeHHs Woro Biamo-
BiHOCTI 3000B’s13aHHSAM YKpaiHu y pamkax Paau €sponu (PE);
OLIiHKa BiJANOBIZHOCTI 3aKOHOIIPOEKTIB MIXXHapOAHO-NIPAaBOBUM
3000B’s13aHHAM YKpaiHu y cdepi eBponelicbkoi iHTerpariii; gepxa-
BHa MoJiliTUKa y cdepi eBpomnelicbKoi iHTerpariii; 3abe3neyeHHs Mi-
’KNapJJaMeHTCbKUX 3B'SI3KIB Yy paMKax CHiBpo6iTHULTBA YKpaiHU
3 €BponeiicbkuM CowsoM (€EC); koopauHalis mporpaM TexHiuHOI
nonomoru E€Bporneiicbkoro Coto3y (EC) BepxoBHiit Pagi Ykpainu ta
cneliaJbHUX HaBYaJbHUX MpPOrpaM; HaJaHHS 3roAu Ha 06OB’AA3-
KOBICTb MiXXHapOJHHUX JOroBOpiB YkpaiHu 3 €BpomneiicbkuM Colo-
30M (EC) Ta Horo fepxkaBaMu-4ieHaMu (paTtudikanis, npuesHaHHSA
[0 MDKHapoJHOro [J0roBopy, NPUHHATTA TEKCTY Mi>KHAapOLHOTO
JIoroBoOpy), IeHOH Callis 3a3Ha4eHUX MiXKHApOJHUX JI0r0BOpiB YKpa-
iHU; TpaHCKOpP/IOHHE Ta MiXKperioHajbHe CHiBpOGITHUIITBO 3 Kpai-
HaMHu EBponeicbkoro Coro3y (EC);cniBpo6iTHUITBO 3 iHCTUTYIis-
Mu €C 3 nmUTaHb 3abe3NedyeHHs Bificidi 30BHiMHBOI arpecii npoTu
Ykpainu, HeBiliCbKOBHUX MiXKHAapoJHUX GopM Ta METOJiB CTPUMY-
BaHHA Jiep>KaBU-arpecopa.

KomMiTeToM npoBOAUTBCA TAaKOXK 3HAYHA aHaJIiTUYHA, IPOCBi-
THHUILbKA, pO3’siCHIOBaJIbHA poboTa cepef, 0cCib 3ajydyeHUX A0 Npo-
1leCiB EBPONENCHKOI iHTerpauii.

B cBow 4epry, llpesuzeHT YKpaiHu € rapaHToM peaJizanii
CTpaTeriuyHoro Kypcy JAep:kaBy Ha HaOYTTs MOBHONPABHOIO YJIEHC-
TBa Ykpainu B €BponelicbkoMy Corosi Ta B HATO (cT. 102 KoHcTH-
Tyuii Ykpainu).
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3 cBoro 60Ky, Ka6inet MiHicTpiB YKpaiHu siK BUILUK OpraH B
CHCTEMi OpraHiB BHUKOHaBuYOi BJIaZiK, «3abe3neuyye peaJisalitro
CTpaTeriuyHoOro Kypcy Aep:KaBy Ha HaOYTTs MOBHOMPABHOIO YJIEHC-
TBa YkpaiHu B €BponeiicbkoMy Corosi Ta B Opranisauii [liBHiYHO-
aTJaHTU4YHOTrO Aorosopy» (1. 11 c¢T. 116 KoHcTuTyLii Ykpainu).

3a aHasoTi€l0 [0 BiAMOBIAHUX CTPYKTYpP B E€BPOIEHCHKUX
KpaiHaX, Ha sKi 6yJ0 MOK/IaJleHO TOJIOBHE 3aBJlaHHS BUKOHAHHSA
BUMOT 110710 4yieHcTBa B EC, Ha ocHoBIi [TocTanoBu Ka6inety MiHic-
TpiB YKpainu Bif 4 »k0BTHA 2017 p. B Ykpaini gie Ypsagosuit odic
KOOp/AUHAallil EBpONeicbKOl Ta €EBPOATJJAaHTUYHOI iHTerpatii, SKUn
nifinopsiIKoByeTbcs [Ipem’ep-MiHicTpy YKpaiHu Ta npodisbHOMY
Bine-npeM’ep-MiHiCTpy 3 NUTaHb EBPONENCHKOI Ta €BPOATJAHTHY-
Hoi iHTerpauii Ykpainu [3].

3rigHo i3 3rafjaHUM AOKyMeHTOM, YpsAaoBui odic, 7o KoM-
neTeHLil AKOro BiJjHeCeHO IUTAHHA €EBPONEWCBHKOI Ta €Bpoar-
JIAHTUYHOI iHTerparii, BUKOHY€E 3aBJaHH#A, Wo40: 1) KoopAHHALi
JisiIbHOCTI opraHiB BUKOHABYOI BJIaZid 3 PO3po6JieHHsI Ta 3[iiic-
HEHHd 3aX0/iB, CIPAMOBAaHMX Ha BUKOHAHHAYTOAMY NMPO acouiarnito
Mix YKpaiHolo, 3 0/iHi€l cTopoHH, Ta EBponeiicbkkuM Corwo30M, EBpo-
MefCbKUM CIIBTOBApPUCTBOM 3 aTOMHOI eHepril i ixHiMU gepraBa-
MU-YJI€eHaMH, 3 iHII0i cTOpoHH (Aasi - Yroaa), iHIux Mi>kHapOAHUX
JloroBoOpiB YKpaiHU 3 NUTaHb €BpPOINeNchbKOi iHTerpauii i JomMoBJie-
HocTed MiX YkpaiHoto Ta €C; 2) KoopJuHaIlii npouecy ajamTaril
3aKOHOJABCTBA YKpaiHu Ao nmpaBa EBpomneiicbkoro Corw3sy (acquis
€C);3) myaHyBaHHS, MOHITOPHUHIY Ta OLIHKU pe3y/JbTaTUBHOCTI
BUKOHAHHS 3aB/laHb ¥ chepi eBponenchKol iHTerpaliii, y ToMy 4yucii
3 BUKOHaHHA Yro/Jy; 4) KoopAuHaIlil JlisiJIbHOCTi OpraHiB BUKOHAaB-
4ol BJaJy 3 po3pobJieHHsI MPOEKTiB 3aKOHOAABYMX Ta iHIIHUX HOp-
MaTHUBHO-NIPAaBOBUX aKTIB, CIPAMOBAaHUX Ha BUKOHAHHAYTOAM, iH-
IIMX Mi>KHapOZHUX OTOBOpPiB YKpaiHU 3 NMTaHb €EBPONENCHKO] iH-
Terpauii i JOMOBJeHOCTeW Mixk YKpalHowo Ta EC;HalioHaJIbHUX
nporpaM YkpaiHa - HATO; 5) yaockoHa/leHHs] CUCTEMH Ta MeXaHi-
3My KoOopJMHaLUil AissibHOCTI opraHiB BUKOHABYOi BJIaJu y chepax
€BPOINENCHKOI Ta EBPOATIAHTHUYHO]I iHTerparii [3].

B cdepi BUKOHaHHS 3aBJaHb, O[O0 ajanTauii HalioHa/b-
HOI'0 3aKOHOJIaBCTBA [JI0 npasa €C, YpsaoBuil odic: MpOBOJUTH €K-
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CIIepPTHU3Y NPOEKTIiB HOPMAaTUBHO-NIPABOBUX AKTiB, iHIIUX JOKYMEH-
TiB, BHeceHux KabineToBi MiHicTpiB YKpaiHu, Ha peaMeT iX Biamo-
BiAHOCTI 3060B’13aHHAM YKpaiHHU y chepi eBpomnelicbkoi iHTerpauii,
y TOMY 4YHCJiI Mi>XHapoJHO-NMpPaBOBUM, Ta MpaBy EBpPONENHCHKOro
Coray (acquis €C); inHiuiroe Ta 3abe3nevyye miZiroTOBKY NPOEKTIB
HOPMAaTHUBHO-NIPABOBUX aKTiB 3 NUTAaHb OpraHizaniiiHoro, iHCTUTY-
LiAHOro Ta MeToJ0JIoriYHOro 3abe3ne4yeHHss BUKOHAHHSA 30060B’d-
3aHb YKpaiHu y cdepax €BpoOnerchKoi Ta €BPOATJaHTUYHOI iHTer-
pauil.

BianoBigHo A0 ocTaHHIX 3MiH YpsaaoBuil odic koopauHalii
€BpONENChbKOI Ta €BpoaT/aHTH4YHOI iHTerpaiii Ta npodiabHUN
Bine-npeM’ep-MiHiCTp OTpUMaJIM MPaBO MO/IaBaTH BJACHI MPOEKTH
aKTiB Ha po3rJsj Kabinety MiHicTpiB Ykpainu.

TakyMM 4MHOM, Ha CbOTOJHI B YKpaiHi CTBOpEHO JOCUTH Cy-
yacHuM i epeKTUBHUM MexaHi3M 3a6e3neyeHHs peasisaillii cTparTe-
rii gep>kaBu Ha BcTyn A0 €C, AKMH 3a HassBHOCTI BiANOBiAHOI moJIi-
TH4YHOI BOJI, Ga)kaHHS ycCiX TiJIOK BJajU AiITU CKOOPJUHOBAHO
i 6inb AMHaMiuHO, BiAnoBiAHOTO QiHAHCYBAaHHS, 3MOXKe NPULIBU-
AIUTHU pyX YKpainu fo €C, 1o B CBOIO Yepry, CIpUATHMeE BUpIlIeH-
HIO iHITKX TJI00A/IbHUX COIia/IbHUX | eKOHOMIUHUX 3aB/IaHb JepKa-
BYM, y TOMY YHCJi BUpilleHHI0 36poiHOro koHQJkTy Ha Cxopi
Ykpainu.

1. KoHnctutynisa Ykpainu: IlpuiinaTta Ha n'aTiil cecii BepxoBHoi Pagu
Ykpainu 28 yepBHs 1996 p. Ne 254k/96-BP. URL: https://zakon.rada.gov.ua/
laws/show/254k/96-Bp.

2. «[lpo mepesnik, KinbKiCHUM ck/1af, i OpeaMeTH BiJJaHHS KOMITeTiB
BepxoBnoi Paju YkpaiHu feB’siToro ckivkaHHs»: [loctaHoBa BepxoBHoi Pajgu
Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/19-1X#Text.

3. «Ilpo YpspoBuii odic koopauHaLii eBpomeiicbKoi Ta €BpoaTJIaHTHY-
Hoi iHTerpanjii»: [locranoBa Ka6inety MiHicTpiB Ykpainu. URL: https://zakon.
rada.gov.ua/laws/show/759-2017-%D0%BF#Text.

4. Yropa «IIpo acouianiroMixk YkpaiHoto, 3 ofHi€l cTOpoHU, Ta EBponei-
cbkuM Coro30M, EBpONENCHKUM CIIBTOBAPUCTBOM 3 aTOMHOI eHepril i IxHIMHU
JlepKaBaMu-4ieHaMy, 3 iHmoi cropoHu». URL: https://zakon.rada.gov.ua/
laws/show/984_011#Text.
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€Bred MopiuHeB,

JIOKTOD HayK B rasysi npasa, npodecop,

akazeMik MixxnapozaHoi Kagposoi AkazeMii
3aBiJlyBa4 kadeJpy NpaBO3HABCTBA
(Ilpukapnamcekuli iHcmumym im. M. I'pywescbkozo
IIpAT «BH3 «MAYII», m. JIvgig),

OJ1ecs JIOGHK,

JloKTopKa dinocodii B raysi mpasa,

JIOLIeHTKa Kadeapy NpaBO3HABCTBA
(Ilpukapnamcekuli iHcmumym im. M. I'pywescvkozo
IIpAT «BH3 «MAYII», m. /Ivsig)

MIKHAPO/ZIHI CTAHAAPTH
ITPABOBOT'O PET'YJIOBAHHA
KPUMIHAJIbHOI BIATIOBIJIAJIBHOCTI CYA/IIB

B 3apy6ixkHUX KpaiHax CyAAlI MOXKYTb IPUTATraTUCA A0 Pi3HUX
BU/JIB HOPUJAUYHOI BiAMOBIAAJIBbHOCTI: KPUMiHAJIBHOI, aJMiHiCTpa-
THUBHOI, [UBIJIBHOI Ta AUCUUILIIHApHOL. [IpyM bOMYy NPUTATHEHHA
CYyAAIB 1O UUBIJIbHOI, KpUMIHAJIBHOI YU aZAMiHICTpaTUBHOI BiANIOBI-
JaJbHOCTI BiZIOYBAETbCA JJOCUTD PiJIKO, a MPUTATHEHHS X A0 JIMC-
LUILJIIHAPHOI BiAIOBIAAJILHOCTI € CaMe TUM MeXaHi3MOM KOHTPOJIIO,
10 03BOJIAE HalWedeKTHBHillle Ta HalolepaTHBHillle pearyBaTH
Ha NOpYLUEeHH4.

[llo cTocyeTbcsl KpUMiHaIbHOI BifOBiaJbHOCTI CYAAiB, TO
3aKOHO/IaBCTBO 6iibIocTi KpaiH EC He BCTAaHOBJIIOE /11 HUX 0CO6-
auBux imyHnirteriB. Tak, n. 71 Pexomenpanii Komitety MiHnicTpiB
Pagu €Bponu «llofo cyaziB: He3a/IeXKHICTh, [Ii€EBICT i 060B’A3KU»:
«fK10 cyaas HaJleXKHUM YMHOM He BUKOHYE CyAAiBCbKUX QYHKIIN,
BiH MOXe OyTH MPUTSTHYTHW [0 BifnoBifasbHOCTI, K i Bci iHIi
rpOMaJisiHU 3TiTHO 3 IUBIIBHUM, KpUMiHAJIbHUM abo aJMiHicTpa-
TUBHUM NpaBoM». KM PE BBaxkae, 110 CyiB HaJIEXKUTb IPUTATATH
[0 KpMMiHa/IbHOI BiIMOBIAAJBHOCTI B 3araJlbHOMY NOPSAAKY 3a 3J10-
YUHHU, BUMHEHI HUMHM 11033 MeXaMHU BUKOHAHHS CBOIX CyJJiBCbKUX
000B’s13KiB. Bo/lHOYac BOHU He MOBWHHI HECTH TaKy BiJMOBiJaib-
HICTb y pa3i HeHaBMMCHHUX MOpYILIEHb MiJj 4aC BUKOHAHHA CBOIX

byuknin [1].
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AHaJi3 3aKkoHOAaBCTBa KpaiH €C, ke persaMeHTYe NiZiCTaBU
i mpoueAypy NPUTATHEHHA CYyAJIB [0 KpUMiHa/bHOI BiANoBifaib-
HOCTI, CBiAYUTH NMpO BiACYTHICTb CYTTEBUX BigMiHHOCTeH. CHijb-
HUM [ KpaiH €C € Te, w0 6yAb-AKUNA QaKT 3JI0BXXKHUBaHb 3 OOKY
CyAni po3rifafacTbCc K eKCcTpaopAuHapHe gasuiie. [IpeneneHTtu
NPUTATHEHHA CYAJIB 0 KPUMiHAJIbHOI BiMIOBIAAJIbBHOCTI € OO U-
HOKMMH i MalTh CephHO3HUUN CycmiJibHUNM pe30HAaHC HEeraTHBHOTO
3MicTy.

B 3apy06i>kHUX KpaiHaX MUTaHHS KPpUMiHaJIbHOI BiANOBiAa/b-
HOCTIi CyA/iiB TiCHO MOB’s3aHi i3 cyaAiBcbkuUM iMyHiTeTOM. Cy//1iB-
CbKUH IMYHITET - Ile BCTAaHOBJIeHA 3aKOHOM IOpUJWYHA HeJO0TOp-
KaHHICTb CyAJi sIK HOCisl Cy/l0BOI BJaZiy, IKUUM O3HA4ae, 0 CyAAs
He MOXKe OyTH NMPUTATHYTHH 0 KpUMiHaIbHOI BiZMOBiAaIbHOCTI,
3aTpUMaHUM YU 3aapeliTOBaHUN 6e3 3roAu cleliaJbHO YIIOBHOBA-
»KeHOTO Ha Te oprasy [2].

Y 6araTbox €BpONENCHKUX KpaiHax A03BiJ HAa MPUTATHEHHS
cyaai fo kpuMiHasbHOI BifjnoBiganbHoCTi Hajfae KoHCTUTYiMHUA
CyJl, 0 CIIPUSIE YHUKHEHHIO 3JI0BKMBaHHS Li€l0 QYHKIi€0 iHITUMU
riJIkamu BJIafu. Y pi3HUX KpaiHaxX TakKUM OopraHoMm Moxe 6yTu [1a-
Ba epxkaBy, [lapiamenT (CioBeHist), Buma cygosa paga (Bosrapis,
Xopsaris), KBanidikariiina koseris (koMicist) cyais.

3rigHo 3 KoHctutyuiero Pecny6usiku Bosrapis yinenu Kon-
CTUTYL[IHHOTO CyAy NM030aBJSAIOTHCA iMyHiTeTy pimeHHsM KoHcTH-
TynifiHoro cyay (ct. 148). ¥ Koncrutynii Pecniy6siku [Mosibma 3a-
3Ha4yeHo, 110 KpHMiHaJIbHa BiANOBIJAJBHICThL AJd CYALIB HacCTae
Jiville micas 3roAU BU3HA4YeHOro B 3akoHi cyay (cr. 181), cynais
KouctutyuiiHoro TpubyHany - 3a 3rogu KoHctutyuiiHoro Tpu-
6yHaJsy, yieHiB /lep>kaBHoro TpubyHany - 3a 3roau /Jep:xaBHOIO
Tpubynany (ct. 200).

B IcnaHii kxpyuMiHa/ibHA BifOBiAAJbHICTE MUPOBUX CYAAIB 3a
3JIOYMHM Ta MPOCTYNKH, CKOEHI MiJi Yac BUKOHAHHSA CBOiX QYHKLiH,
peryJoeThbces CT. CT. 405-413 OcHOBHOTO 3aKOHY MPO CYIOBY BJaAJY.
BignosigHo fo Koncrutynii CioBanbkoi Pecny6siku KpuMiHaibHa
BiAnOBigaNbHICTb cyai, y ToMy yuciai cyani KoncrutyuiiHoro cy-
Jly, MOKJIMBA JIMIIE MicJs HaZlaHHS 3rofu KOHCTUTYLiHUM cyZoM.
fAKnio Taka 3rojia He 6yJia OTPUMaHa, KpUMiHa/IbHE MepecijyBaH-
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Hf — He3aKOHHe /10 3aKiHYeHHs CTPOKY 3iMCHEeHHA UMH [10Cal0B-
IsAMU iXHiX TOBHOBaXkeHb [3, c. 110-113].

Koncrutyuia I'penii nepeg6ayvae, 1110 1030BY 33 3BUHYBaY€eH-
HfIM y HENPaBOCYAHHUX JiIX IPOTHU CYyJLOBUX YUHOBHHUKIB pO3rdja-
I0TbCS CHEeLiaJIbHUM CYJOM, L0 CKJIAJAEThCA 3 TOJ0OBU Jlep:kaBHOI
paZiy, ofAHOro 3 4ijeHiB Apeonary, ogHoOro 3 4wieHiB KoHTposibHOI
pajiy, ABOX MITATHUX NPodecopiB OPUAUIHUX JUCHTUILIIH OPUANY-
HUX GaKyJbTeTiB yHiBepCcUTeTiB KpaiHH, JBOX aJBOKATIB 3 4YMCJa
YieHiB Buioi gucuuniiiHapHol paJiu aiBOKaTIB — SIK YJIEHIB, MPU3-
HayeHUX KepebKyBaHHAM. /|1 mopylieHHs1 KpUMiHaJbHOI cipaBu
He MOTPiOHI K0/1Hi 103BOJIH.

Y Besiko6puTaHii cy /i Moxe 6yTH 1036aBJeHU HeJ0TOP-
KaHHOCTI TIJIbKU B NOPSAAKY iMOiYMeHTy. Tak, 3aJIeKHO BiJi MOXJIU-
BOCTi BUCJIOBUTH IMIIYMEHT - 3a CKOEHHS 3JIOUMHY, CYAAI BUILUX
AHIVIIACbKUX CY/IiB MOXyTh OyTH yCYHEHI Bij 3aiiMaHOl mocaju B
NOPAAKY IMINIYMeHTy ¥ MOXYTb IIOHECTH KpUMiHaJbHY BiJjloBijAa-
JIBHICTB, @ Cy[Jji HU3KYUX CYAIB — MOXKYTb GYTH 3HATI 3 mocagu 6es-
nocepeAHbo JlopaoM-kaHLiepoM [4, c. 218].

Y HimewuuHi Ta ®@paHnuii BigcyTHiN iMyHiTeT cyaai Bix kpu-
MiHa/JIbHOI BiANIOBIZa/IbHOCTI. ¥ IUX KpaiHaxX CyAJi NPUTATaThCA
0 KpUMiHa/JbHOI BiINOBiJa/IbHOCTI HAa 3arajJbHUX 3acajax. BoaHo-
yac y [lopTyranii Aie yacTkoBui iMyHITeT Bifi KpUMiHa/IbHOI BiAno-
BiZIaJIbHOCTi, OCKiJIbKM cyajisd 6e3 J03BOJY BifiMOBiAHWX opraHiB
MOXKe 6YyTH 3aTPUMaHUM Ha Miclli BUNHEHHS 3JI0YMHY, SIKIIO0 CaHK-
Iis 3a TakUM 3/7104UH Nepejbayae Mo36aBJeHHs BOJi CTPOKOM Oi-
Jiblie 3 pOKiB.

Ha BigMiHy Bif BkasaHux KpaiH, y JIUTBi 3anpoBa/pkeHUH No-
BHUH IMyHITET CyAji Bif KpUMiHa/MbHOI BiAgnoBiganbHoCTi. Biamno-
BiHO A0 moJsiokeHb cT. 114 KoHcTuTyuii JIuToBCchKOi Pecny6.iky,
cT. 47 3akony «Ilpo cynoBy cucreMy» CyAji € HEJOTOPKAHHUMU U
HaAiJleHUMH IMYHITETOM, SIKUH NOIIUPIOETHCS He TiJIbKU Ha pode-
CiHy AiSIJIBHICTB CYAAl, a U BUXOAUTH 3a il paMKu. TiJIbKU 3a 3ro-
ot Ceiimy a6o IlpesugenTa Pecny6uiku (y nepioa, kosu Ceitm He
3acifia€) KpMMiHa/JIBHY CNIpaBy NPOTH CyAAI MOXKe 6YTU MOpYIIEeHO
['eHepasibHUM NMPOKYpopoM Pecny6s1iky, a TakoxK Cyast MOXKe Oy TH
MigJaHUH apellToBI abo OyAb-IKOMY iHIIOMYy O6MEXEeHHI0 HOro
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cB060/U. 3aKOHOJABCTBOM 3a60POHEHO NMPOHUKATU B XKUTJO abo
odicHe NpHMilleHHs CyAJi, IPOBOJUTH €eKCIepPTHU3y, obLIyK abo
BUIMKY B LIUX IPUMIlIeHHAX, a60 B 0COGUCTIHN UM Cay>60Bil Malu-
Hi cypi a6o B 6yib-AKHUX IHIIMX 0COOGUCTHX TPAaHCIOPTHUX 3aco6ax
cyani, 3filcHIOBAaTH OCOOUCTUM O6ILYK CyAaAi, orssfjg abo BUIMKY
HWOro 0COOUCTHUX pevyei, KpiM BUMA/KiB, BCTAHOBJEHHX 3aKOHOM.

[loBHOBaXKeHHs Cy/iJli, MMiO3POBAaHOr0 a60 06BHHYBAYE€HOTO
y BYMHEHHI 3JIOUHMHHOTO JIiTHHS, MOXKe 6y TH Npu3ynuHeHo CeMoM,
a B mepioJ Mix ceciiMu

Ceiimy - [lpe3sugentoM Pecny6Jiku. /lo BUHECEHHSI OCTAaTO4-
HOT'0 pillleHHs y KpUMiHa/bHIN crpaBi cyaasa Mae 6yTH TUMYaCOBO
BiZICTOpOHEHHH Bii BUKOHAHHSA CBOiX 060B’sA3KiB. fKIo mij yac jo-
Cy[lOBOT'0 CJiJCTBa BUSABJEHI 0OCTAaBUHH, fIKi JOBOAATH, 10 CYZ0-
BUH pO3IJAJ, € HEMOX/IMBUM, a60 3i0paHUX A0Ka3iB He BUCTA4ae
I loBeJleHHA NPOBUHM Cy[Jl y BYMHEHHI 3JIOYMHHOTO JAiHHS,
abo cyans 3a pilleHHsAM CcyAy He 6YB BU3SHAHUW BUHHUM y YMHEHHI
3JI0YMHY, BiH Ma€ 6yTH MOHOBJIEHUH Ha NOCa/j, i KOMy MOBUHHI BH-
IJIATUTHU 3apIJjiaTy 3 BUMYLIEHUM MPOTYJIOM 3 MiZiCTaB TUMYacoBO-
r'o BiJICTOPOHEHHS BiJj BUKOHAaHHS 060B’I3KiB.

PasoMm 3 TuM, cyaai He MaloTh iMyHITeTy BiJ afMiHICTpaTUB-
HOI BiANIOBiZJa/IbHOCTI, 32 BUHATKOM, KOJIM BiZjIOBiJa/IbHICTb CTOCY-
€TbCS1 00MexkeHHd BoJii (apewrt). Tak, cyans, AKUHA BUMHUB afAMiHic-
TpaTUBHE INPABONOPYIIEHHs, He IOB’si3aHe 3 OOMEXEeHHSIM BOJIi,
Ma€ OYTH NPUTATHYTHH A0 aAMiHICTpaTHBHOI BiJOBifjasbHOCTI
BiZIOBiHO 3a 3arajJibHOK MpoleAyporw. YNHOBHUK, AKUN 3adikcy-
BaB aJMiHICTpaTUBHe IPaBONOPYLIEHHS, CKOEHe CyJJel, 30-
60B’sI3aHUM NpPOTATOM 3 JIHIB MOBiAOMUTH npo 1e Paay cyaxis. Cy-
JJs, AKUHA BUMHUB aZMiHiCTpaTHUBHe MOpYILIEHHS, IOB'si3aHe 3 06-
MEXXEeHHAM BOJIi, IPUTATYETbCA A0 afMiHICTpaTUBHOI BifNoBigalb-
HocTi 3a 3rogoto CeiiMy, a B nepiof, Mix cecissmu Celimy - Ilpesuge-
HTa Pecny6siku. MaTepiasibHUM i MOpa/JibHUN 30MTOK, 3aN0AIAHUN
rpOMa/iIsHUHOBI B pe3yJibTaTi 3JI0UMHHOTO JisiHHA CYAAl NPy 37iK-
CHEHHI NpPaBOCYAJs, BIIIKOLOBYETbCA JEPXKABOK | CTATYETHCA 3
CyAAi B perpecHoMy nopsifiky [5,c. 116-118].

BapTo BiA3HauuTH, 0 KpUMiHAJbHE 3aKOHOJABCTBO KpalH
€C focuTh JOKJIQHO perjaMeHTy€e KpUMiHa/JIbHY BiiIOBIAAJIBHICTD
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CyZAAl 3a HenpaBOCYJHI pillleHHA Ta XapaKTepU3yETbCA NEeBHUMHU
0CO6JIMBOCTSIMU:

1) 3JI0YMHHI JisHHS CyAJi BU3HAYAKOTbCA K M0cajoBi (cay-
»KO6OBi) 3/104MHY;

2) KpuMiHa/Ji30BaHO 3HAYHO LIMpLIe KOJIO HENpaBOCYAHUX
JisIHb CyAni: 30KpeMa, OKpeMHMH HOpMaMHu Iepeab6adyeHo KpUMi-
HaJIbHY BiIOBIJAJBHICTh CyA/li 32 MOCTAHOBJIEHHS HENPaBOCYyHO-
ro pimeHHs y ¢opmi rpy6oi HeoOGepeKHOCTi; 3a NMpOsIBJIEHHS He-
CIIpaBeJIMBOCTI IPU BUPILLEHH] YU pO3IJIAAl ClIpaB; 3a OTPUMaHHA
cyanero xabapa; 3a He3aKOHHe 3BiJIbHEHHS BijJ, KpUMiHa/IbHOI BiJI-
MOBIiAJIbHOCTI; 32 PO3roJIOLIEHHS TAEMHHUILI CyZ,0BOT0 PO3TJAAAY; 3a
BiZAMOBY cya/i 3A4iHCHUTH NpaBOCYAAS; 3a 3JIiCHe 3aTATYBaHHA Npa-
BOCyJ/isl; 3a 36yploBaHHsS HemloBaru ab6o raHbOJIEHHS YCTaHOB,
3aKOHIB 4M [Jill BJaJ{, BUXBaJAdHHA [iH, 10 cyllepedyaTh 3aKOHaM,
po3MnopsAHKEHHAM BJIAAM YH 060B’sI3KaM CayKOH; 3a ¢anbcudika-
1Iit0 JJ0Ka3iB;

3) okpeMo BUJiJIEHO TaKi 03HAKU CKJIaAy 3JI0YHHY, IK METa,
crnoci6 Ta HaC/IiAKY HempaBOCYJHOTO pilleHHd [6, c. 97-98].

3aJIe’)kHO Bif NpoueAypHd NPUTATHEHHA CyAJiB 0 KpHUMiHa-
JIbHOI BiANIOBila/IbHOCTI, MOXKHa KJacuQpiKyBaTHU IOPUUYHY BiAno-
BiasbHOCTI cyaaiB kpaiH €C Ha Taki, Jle 3aKpinsieHa 0coGJiMBa
npoueaypa NpUTATHEHHd CYALIB 10 KpUMIHAJBHOIL BiflloBiga/ibHO-
CTi, ¥ Taki, e icHye 3arajibHa npolejypa NPUTATHEHHS CYALIB [0
KpUMiHaJIbHOI BiANIOBiJaJILHOCTI.

Y3arasnpHI01049M Mi>KHapO/iHi CTaHAAPTH 100 KPUMiHATBHOI
BifnmoBizanbHOCTI cyAAiB, MOXXHA BUOKPEMUTH psJi 6a30BHX IMOJIO-
KeHb, {Ki, Ha Hally AYMKY, MOHa BUKOPHUCTATH Y BITYU3HAHOMY
3aKOHO/aBCTBi, a came:

1) 3akpinsieHa Ha KOHCTUTYIiHHOMY piBHI HOpMa Mpo He3a-
JIEXHICTb CY[AJIB He MOXe HUMHU pO3rJdaJaTHUCA K IeBHUH NpPUBI-
Jiell 11 BUpillleHHS BJACHUX 0COGUCTUX MUTAHb;

2) cyanai He HecyTb BiZiIOBiJa/IbHOCTI 32 BUIIaAKH, KOJIH iXHI
pilleHHs 6yJid cCKacoBaHi abo 3MiHeHI B poleci anesLiiiHOro pos-
rJIAAy 32 BUHATKOM NPUUHATTS Cy[Jielo pilleHHS B paMKax 3J10-
YUHHOTO HaMipy Y¥ 04eBHIHOI HeJ10aJI0CTi;

3) npodeciiiHa Ii/NBHICTb CyAAi, MOB’sI3aHa 3 TIYMa4YeHHSIM
HOpM IIpaBa He MOXe CJyryBaTH MiACTaBOIO [Jd NPUTATHEHHA
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HOro [0 IPUAUYHOI BiZMOBiIa/IbHOCTI, 32 BUHATKOM 3JI0UMHHOTO
HaMipy CyAAi Y4 oueBUAHOI He16a/10CTi;

4) HelOTOPKaHHICTb CyAJi NOBHHHA MOLIMPIOBATUCA BU-
KJIOYHO Ha Yyac BUKOHAHHS HUM cyAJiBCcbKUX QYHKIIH, a mosa
MexxaMU npodeciiHol AiAIbHOCTI Cyaas MoxKe 6YTU MPUTATHYTHH
[0 BiINTOBIAJILHOCTI Ha PiBHI 3 iIHIIMMHU POMaJssHAMU.
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TeTsana Hazap,

KaHAWAaTKa OpUUIHUX HaYK,
BHKJ/IalauKa Kadegpu
aAMIHICTPaTUBHO-NPAaBOBUX AUCLUILIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

MOJIILEMCHKE MIK/IYBAHHA
11040 HEITOBHOJIITHIX OCIB
AK NIPEBEHTUBHUM MOJIILEMCbKUH 3AXI],

Jep:kaBHOMO coljajibHOW0 nporpamor «HauioHaabHUHR NJ1aH
Jiil wogo peasnizanii Kousennii OOH npo npaBa AUTUHH» Ha nepioj
Jo 2021 poky nepenbavaeTbcs 3AiHCHEHHS KOMILJIEKCY 3aXOJiB,
CHpsIMOBaHUX Ha po36y/10BY epeKTHUBHOI CUCTEMU 3aXUCTy NpaB Ta
iHTepeciB AUTUHU, CTBOPEHHS APYXKHbBOTO [0 AiTel cepe/0oBULIa, a
caMe: YJOCKOHaJIeHHs] NPEeBEeHTHMBHUX 3aXO0[iB, CIPSIMOBAaHUX Ha
$opMyBaHHS 3J0pPOBOT0 CHOCOOY KUTTS MiJPOCTAIOYOr0 MOKOJIiH-
Hsl; TIOCUJIEHHS po60TH 3 MpodisakKTUKKA 6e3M0rJsJHOCTI Ta 6e3-
NPUTYJIBHOCTI AiTel; CTBOpeHHSI cUCTeMHU edeKTHBHOI mpodinak-
THUKH Ta NPOTHUAII AOMAlIHbOMY HAaCHUJLCTBY HaJ, AiTbMH; BIIPOBa-
JbKeHHS JieBuX popM i MeToJiB NMpodiJaKTUKU BUMHEHHS MPaBo-
NOpylleHb AiTbMH; 3a/lydeHHA TPOMaJsAHCBKOTO CYCHiJIbCTBA [0
BUpilleHHS] NHUTaHb, MOB’SI3aHUX i3 3ab6e3MeyeHHSM HaWKpallux
iHTepeciB JUTHUHY; 3abe3nedyeHHs epeKTUBHOI B3aeMOJii Mk rpo-
Ma/ICbKUMHU OpraHisalisiMyd Ta opraHaMH Jep>KaBHOI BJaJH, opra-
HaMH MicuieBoro caMoBpsiiyBaHHA [1].

3akoH Ykpainu «IIpo HanjioHasipHy noJtinito» BU3Ha4YaE cepes
OCHOBHHX 3aBJlaHb MoJIiLil 3a6e3rne4eHHs] OXOPOHM IMpPaB i CBO6GO/
JIIDJMHY, B TOMY 4YMCJi | HEMOBHOJITHIX 0Ci6. 3MiHIOIOYM BEKTOP
NIPaBOOXOPOHHOI JiIJIBHOCTI B HampsMi CJAyXKiHHA CYCHiJIbCTBY
HIJIIXOM 3a6e3MevYeHHsI OXOPOHH MpaB i cBO6GO JIIOAUHH, TPOTUAIT
3JIOYMHHOCTI, MiATPUMaHHSA My6JIiYHOI 6e3MeKH i MopsIKy, 3aKOHO-
JlaBellb 3allpOBa/IMB a6COJIIOTHO HOBUM NPEBEHTUBHUH MOJIiLeCh-
KHUU 3axifJi — noJsineicbKe MikJyBaHHS. 3alpoBajpKeHe NoJilelcbKe
NiKJyBaHHS CIpsIMOBaHe HAa HAJlaHHA AONOMOTH ocobaM, fKi ii
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NOTPeOYIOTh, a CaMe: HEMOBHOJIITHINM 0co6i BikoM 10 16 pokiB, sika
3aJMLInIacsa 6e3 Jorasaay; ocobi, sika MiJo3poEThCS y BTedi 3 ICU-
XlaTpUYHOI0 3aK/aJy 4M CIeLia/i30BaHOro JiKyBaJbHOI'0 3aK/JIaay,
Jle BOHa yTpUMyBaJacs Ha miJicTaBi cyZ0Boro piiieHHs; ocobi, ska
Ma€ O3HAKHW BUPAKEHOT'0 NCUXIYHOTO pO3/aJy i CTBOPIOE peasbHy
Hebe3IeKy OTOYyIYHUM abo cobi; 0cobi, iKa nepebyBa€ y my6Jiid-
HOMY MicIli i BHaCJIiJJOK CIT'sIHiHHS BTpaTUJIa 3/IJaTHICTb CaMOCTiHHO
MepecyBaTHCS YW CTBOPIOE peasibHy HeOe3NeKy OTOYYHUYUM a6o
co06i [2]. B 3akoHi He PO3KPUTO MOHATTS MOJIiLeACbKOro MiKJyBaH-
Hf, a 3a3HayeHo, 110 JaHUW MOoJIiLleHCbKUU 3axif, BiHOCUTLCA 0
IpeBEHTUBHHUX.

BueHi y HayKOBUX MpalsxX Aal0Th CBOE 6ayeHHs JaHoi Aedi-
Hinil. Tak, M. KasnamHuk aHasi3youu NOHATTS Ta MOPSALOK 3acTo-
CYBaHHA NOJILENCHKOro MiKJAyBaHHA NPUXOJUTh 0 BUCHOBKY, 110
«moJilelcbKe MiKJAYBaHHS» CJIiJl BU3HAYATH SIK CyKYIHICTb NpeBe-
HTHUBHUX MOJIiLlEHCbKUX 3aX0/1iB, 0 3aCTOCOBYIOThCS 0 BU3HAYe-
HOT0 3aKOHOM KoJia 0Ci6 3 MeTO0l0 3anob6iraHHsl BYMHEHHS MpaBo-
MOpYILIEHHS K caMOl0 0C06010, 10 KOl BOHO 3aCTOCOBYETHCS, TaK
i mozo Takux ocib [3, c. 89].

H. llly6iHa, 3a3Hayvae, 110 noJlileldcbKe MiKJAyBaHHS NpeJcTa-
BJsIE cO060W0 crneyudiyHUN NpeBEeHTHBHUN 3axiJi, IKMH 3acTOCO-
BYETbCH MpaLiBHUKAMM MOJILii 10 BiJHOLIEHHIO O [IEBHOr'0 KoOJIa
0cib, ki B pe3yJibTaTi HACTAaHHSI TEBHUX 0COOHUCTHUX, EKOHOMIYHUX,
colliaJIbHUX OOCTABHUH TOLIO0 MOTPeOYIOThb BiJIMOBiHOI JIOMOMOTH.
Tako, HaykoBelb BUOKPEMJIIOE XapaKTepHi pyucH NOJiLeNCcbKOro
NiKJYBaHHA K IPeBEeHTUBHOIO IOJIILeHCbKOT0 3aX0y: Mo-Ieplue,
BOHO HOCUTBb COLia/IbHO-IPAaBOBUM XapakTep; NO-Jpyre, BUMarae
BUCOKOTO piBHA mpodeciiiHoi MmiroTOBKU MOJieNChKUX, sKi 6e3-
nocepelHbO 3[IMCHIOIOTh BiAMOBIJHY AiSJIBHICTb; MO-TPETE, MAE
0CO6JIMBY METY, fIKa Y CBOIO yepry Mae NnoJBiHHUHI XapakTep; Ho-
yeTBepTe, Mae crneuudiyni npaBoBi Hachaigku JJs ocib, Bia-
HOCHO SIKMX 3aCTOCOBY€ETbCSI AaHUM IpeBeHTUBHUH 3axiJi; Mo-1'sTe,
icHye cneuudiuHU npouecyaJbHUN MOPSAAOK Horo opopmieHHS
[4, c. 174]. €. 3eneHcbKUN BUJiJISE Taki 0COOGJMBOCTI MOJIiLENChH-
KOro MiKJIyBaHHS LI0J0 HENOBHOJITHIX oci6 BikoM 0 16 pOKiB:
1) nosinelcbKe miKJyBaHHS I[0J0 HEMOBHOJIITHIX 0Ci6 - IIe
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NpeBEeHTUBHUH 3axiJl, TOOTO 3axij momnepemxeHHs aJMiHiCTpaTHB-
HUX Ta KpUMiHaJbHUX NPaBOIOpPYlLIEHb, SIKUNA He mepejbayae 3a-
CTOCYBaHHA IPUMYCOBHUX 3aX0/iB; 2) NoJlilelcbKe MiKJyBaHHA 110-
J0 HENOBHOJIITHIX 0ci6 - Ile MmoJiiledcCbKUH 3axifi, ToOOTO TaKHH,
SIKHM yOCOOGJIIOE BOJIIO Jlep’KaBH, CIIUPAETbCS HA BJaAy MOJiLii,
3aCTOCOBYEThCA MpalliBHUKAaMM TOJIIil (Cy6’€KTH 3acTOCYBaHHS
JaHoro 3axoAy); 3) moJtilneicbKe MiKJyBaHHS 11100 HEMOBHOJITHIX
0Cib - e CyKyIHIiCTb 3aXO0/liB MiKJyBaHHS (MeJUYHOrO, MPaBOBOTO,
MCUXOJIOTIYHOrO, MOGYTOBOro, MaTepiaJbHOr0 XapakTepy) Hpo
HEIOBHOJIITHIO 0Cc006y; 4) creniaJbHUN 00’€KT 3aCTOCYBaHHS MOJIi-
I[eMChbKOT0 MiK/JyBaHHSA — HEMOBHOJIITHS ocoba BikoM 110 16 pokiB,
sKa 3ajuiuuiaacs 6e3 Jorjasay; 5) MeTorw MoJinelcbKoro mikiay-
BaHHS L[0J0 HEMOBHOJIITHIX 0ci6 € 3abe3nedyeHHs1 MpaB i cB06OJ
HEMOBHOJIITHBOI 0CO6H, TOGTO BCi Aii moJiielicbKoro MalTh Bifmo-
BiflaTH iHTepecaM HEMOBHOJIITHBLOI 0co6M; 6) HACAIAKOM 3acTOCy-
BaHHS MOJIiLERChKOr0 MiK/IyBaHHS 100 HEMOBHOJITHIX 0Ci6 € me-
peAaHHs ix 6aTbKaM ab0 YCHHOBUTEJISIM, OMiKyHaM, MiKJyBaJbHHU-
KaM, opraHaM OliKHY Ta nik/ayBaHH4 [5, c. 118].

[ToHATTS «omika (miKJyBaHHSA)» Po3KpUTO y [IpaBuax omiku
Ta MiKJyBaHHs, 30KpeMa, omika (mikjyBaHHsA) € 0co6/MBOIO dop-
MO0 Jiep>kaBHOI TypOOTHU MPO HEMOBHOJITHIX JiTel, 10 3aJULIU-
JUch 6e3 mikayBaHHS 6aTbKiB, Ta MOBHOJITHIX 0cib, Aki moTpe-
OYyIOTb JJONOMOTH 1[0J0 3ab6e3nedyeHHs iX mpaB Ta iHTepeciB [6].
CniJIbHOIO 03HAKOIO NpOaHa/li30BaHMWX BU3HAueHb MOXKHA BUOKpe-
MUTH 3abe3leyeHHs] 3aXUCTy OpPraHaMH Jep>KaBHOI BJaJu IpaB
i cBO6GO/ MEBHUX 0OCi6, 30KpeEMa, HEMTOBHOJIITHIX.

34iliCHEHHSI MOJILENCbKOTr0 MiK/JAyBaHHS 100 HEMOBHOJIT-
HiX oci6 JeTasbHillle BU3Ha4yae [HCTPyKILisg 3 opraHisanii po6oTu
nipo3AiiB 1BeHalbHOI npeBeHIii HanioHanbHOI nosinii Ykpainy,
3aTBep/pKeHa Haka3oM MiHicTepcTBa BHYTpIlIHIX crnpaB YKpaiHU
19 rpyzansa 2017 poky Ne 1044. B pganiv [HcTpykuii 3a3HadeHo, 10
noJiineicbKe MiK/JAyBaHHS 1[0/J0 HEMOBHOJIITHIX 0Ci6 — MpeBEHTHUB-
HUH MOJiLeHCbKUM 3axiJl, 110 3aCTOCOBYETHCS CTOCOBHO HEMOBHO-
JIITHBOI 0c0o6U BikoM [0 16 pOKiB, fiKa 3ajulInIacs 6e3 AOorJasaay,
3 MeTol0 3abe3MedeHHs il mpaB i CB060/] Ta € HACIIAKOM Iepe/laHHS
il 6aTbkaM, 3aKOHHUM IHpeJACTaBHHMKaM abo opraHaM ONIKH Ta
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nikayBaHHs [7]. Cepen ycix kaTeropiii oci6, BiJHOCHO SIKMX MOXe
BCTAHOBJIKOBATHUCA MOJileNCbKe MiKJAyBaHHS, HEMOBHOJITHI € Hall-
6i/b1I Bpa3/JMBUMHU Ta He3axullleHUMHU. ToMy, 3[4iHCHIOI0YM mOJIi-
LelicbKe MikJayBaHHS BiZJHOCHO HENMOBHOJITHBOI 0CO6U MOJiLeNch-
KWW Mae BUABJIATH TYp6OTYy Ipo ii iHTepecu i 3abe3nedyuTH Bci ra-
paHTOBaHi 3aKOHOM NpaBa Ta CBOOO/IH.

[Toromxyemocd i3 aymkorw H. KanamnHuk, fika 3a3Hayvag, 10
3/IiiCHIOIOYM ToJlilleiicbKe MiKJyBaHHSA 1[0/I0 HEMOBHOJIITHIX AyXe
BaXKJIMBO MPOSBJSTH iHilliaTUBY y BUpillleHHI MOGYTOBHUX Ta MaTe-
piaJIbHUX MUTaHb ¥ Mipy MOXJMBOCTI MoJIilledCbKOTO (HAaMpPHUKJIAJ,
3a HeoOXiJHOCTI HajaTH Temusi peyi, Xap4yyBaHHS, JIKH TOIIO)
[3, cT. 89]. 3acTocoBy4YMd NpPEBEHTHUBHHUH 3axim - mouineicbke
NiKJyBaHHS, MOJIiLeHCbKUNA 3000B’I3aHUK HeralHO MOBiJOMUTHU
6aTbKiB a60 YCHHOBUTEIIB, OMiKYHIB, MiKJyBaJbHUKIB, OpraH OMiKU
Ta NiKJyBaHHA Mpo Miclle nepeGyBaHHS HENMOBHOJITHBLOI 0COOH.
[Toninelicbke mNikJAyBaHHS Ma€ HACAIJKOM LI0ZI0 HEMOBHOJITHIX
oci6 - nmepeZjlaHHsa 6aTbKaM ab0 YCUHOBHUTEJISIM, OMiKyHaM, MiKIy-
BaJIbHMKaM, OpraHaM ONiKH Ta MiKJIyBaHHS.

OTxe, noJsineicbke NikJyBaHHA 111010 HEMOBHOJIITHIX 0Cib K
NMpeBeHTUBHUN TMOJiledCbKUUM 3axij, cnpsiMOBaHUM Ha 3abe3le-
YyeHHS po30yAoBU ePeKTUBHOI CUCTEMH 3aXUCTY MPaB Ta iHTepeciB
HENOBHOJIITHIX 0Cib.
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Hensa OTyak,

KaHAWAaTKa OpUUIHUX HaYK,

cyAAsa YepBoHOrpafCcbKOro MiCbKOTO Cy Ly
JIbBiBCbKOI 06J1acTi

(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

AJIMIHICTPATHBHA CITPABA:
3ATAJIbHA XAPAKTEPUCTHKA
TA OCOBJIMBOCTI CY/I0BOi IPOLIEAYPH

Po3yMiHHA I0pUANYHUX KaTeropii, NnpaBoBUX IHCTUTYTIB ra-
JIy3i aAMIHICTpPaTUBHOIO CYy[OYMHCTBA CKJIAJAETbCA 4epes IX TJIy-
Ma4deHHs, 3MICTOBHE HAllOBHEHHS, CKJIaJIOBI eJIeMEHTH, CTPYKTYpY,
xapakTepHi o3Haku Towo. KoxHa opuauMyHa KOHCTPYKLis ¢op-
MYETbCS 3aBASKU AOCTIPKEHHSIM y pi3HUX HampsiMKax: odiliiiHoi
HOPMAaTUBHOI MO3uLii 3aKOHOAABLS, AOKTPHUHAIBHOI (HayKOBOi)
AYMKH, PO3YMiHHA 3 TOYKHU 30PY 3arajbHOTEOPETUYHOI I0pUCIIPY-
JeH1ii, IpaKTUKU IPaBO3aCcTOCyBaHHS.

[HCTUTYT aAMIHICTPATHUBHOI CIIpaBU € BAXXJIMBUM I[IPaBOBUM
IHCTUTYTOM aJAMiHICTPAaTUBHOIO CYZOYMHCTBA, aJpKe caMe 3 HUM
NOB’s13aHi NMPaBOBIJHOCHHMY, 110 BUHUKAIOTb i pO3BUBAIOTLCA IpHU
Cy/IOBOMY 3aXUCTi MpaB, CBOOO/ Ta 3aKOHHUX iHTepeciB JIIOAUHHU i
rpoMajiiHuHa B cdepi ny6/1i4HO-BAaHUX BiJHOCKH; caMe aAMiHic-
TpaTHMBHA CIIpaBa 3a3HA€E pyXy, B IpoLecyaJbHOMY IIJIaHi, 3TiHO 3
BU3HAYE€HUMHU NPOLECya/IbHUMHU CTAZAIAMU Cy[OBOIO NPOLEeCy — [0
BUpillleHHA 3aB/laHb a/[MiHICTPAaTUBHOTIO CYJOYMHCTBA.

[loHATTS «aAMiHiCTpaTHBHA clipaBa», He 3Ba)Kal04W Ha Horo
HOpMaTHBHE 3aKpilJIeHHA | 4acTOTy BXXWBAaHHA Y HOPULAYHOMY
IJIaHI, BCe K 3a/IMIIAETbCA HEJAOCTaTHLO BUBYEHUM Yy TeOpil HAyKH
aIMiHICTPaTUBHOI'O CyZJ0OYMHCTBA B KOHTEKCTI OT0 MpaBoBoOi NMpu-
poau i Micud B cucTeMi Lji€l raaysi.

Y TeopeTUKO-NIPUK/JAJHOMY acCleKTi CJif, BiI3HAYUTH, 110,
OHOBUBLIM 3aKOHO/laBYe BHM3HAUeHHs NMy06J/iYHO-IPABOBOIO CIOPY
(m. 2 ct. 4 KAC) i BisifimoBIIM BiJi OTOTOXKHEHHS aiMiHiCTpaTHBHOI
CIIpaBU 1 cipaBU aZMiHICTPAaTUBHOI IOPUCAUKILII, OIEPYIOYU TepMi-
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HONIOHATTAM «CIPaBH, Ha AKI MOIUPIOETLCA IPUCAUKLA afMiHic-
TpaTuBHUX cyAiB» (cT. 19 KAC), 3aKoHO/jaBelb O/]HAK He BiJlOKpe-
MHUB NOHATTS «cmpaBa» i «cmip». BogHo4Yac BUKOPHUCTOBYOTBHCS
i Taki TepMiHOCHUCTEMHY, K «CIIPaBH y Ny6/1i4HO-IPAaBOBUX CIOPAX»,
«CIIpaBU 100 OCKap>KEeHHs pillleHb, [il, 6e34is/1bHOCTI cy6 eKTIB
BJIaJlHUX TOBHOBa)KEHb», a 3aKOHO/JaBY0 3a/leKJ1apOBaHUM 3aB/laH-
HSIM aIMiHICTPAaTUBHOTr'O CYA0YMHCTBA € BUPIillleHHA aMiHicTpaTu-
BHUM CyJOM CHOpiB y cdepi my6JiyHO-MpaBOBUX BiAHOCUH (4. 1
ct. 2 KAC) [1, c. 45].

BapTo 3ayBakuTH, 110 My6JIiYHO-MIPaBoOBi BiHOCUHU Y cdepi
AKAX BUHUKA€E aJMiHiCTpaTHBHA CIpaBa, € CKJIaJ0BOK YaCTHHOIO
NPaBOBOI CUCTEMU Jlep’kaBU. BoHU 3’AB/AAIOTHCA ¥ TiHl cdepi cycmi-
JIBHOTO KUTTS, Ae POPMYIOThCA iHTepecH AOMiHYIOYOI YacCTUHU
HaceJIeHH$, AKi 3a COLiiaJIbHOI Barorw Ta piBHeEM coljiasisanii Bij-
HOCSIThCS [10 3aTa/IbHOHAPOAHUX UM 3arajbHoJepKaBHUX abo Lie ixX
Ha3uBawTb Ny6JiyHMMU. HeobxifmHicTh 3abe3nevyeHHs1 peaJiizariil
LIUX IHTepeciB, a HacaMIepes ix y3roJpKeHHs, € OJJHUM 3 OCHOBHHUX
3aB/laHb JeprKaBy, 110 B Ta ii PyHKIiAX i 3/1iMCHIOIOTHCS YIIOBHOBA-
>KeHUMHU Ha Lle OpraHaMH Jiep>KaBH.

JouinpHicTh 37iliCHEHHS TeOPEeTUKO-NIPaBOBOr0 aHasi3y
MpaBOBOI NPUPOJU MY6JIiYHO-IPAaBOBUX BiITHOCUH MOB’SI3aHO 3 THUM,
1110 NpoLecyaJbHO 3aKOHO/JaBCTBO He PO3KPHUBAE 3MICT MyO6JIiYHO-
IPaBOBHUX BiZJHOCUH, IPOTe HOPMATUBHO 3aKpiIlJIIOE TEPMIH «I1y6-
JiyHO-nipaBoBi BigHOocuHU» y cT. 2 KAC YkpaiHu: «3aBJaHHAM
aJIMiHICTpaTUBHOI'0 CYJOYMHCTBA € CHpaBeJAJMBe, HeylepelKeHe
Ta CBO€YacHe BHUpillleHHSA cyZoM cnopiB y coepi ny6JidyHO-
IPaBOBUX BiZJHOCUH 3 MeTOW epeKTUBHOI'0 3aXUCTy IpPaB, CBOGO[,
Ta iHTepeciB ¢i3MYHUX 0Ci6, TpaB Ta iHTepeCiB PUIUUHHUX OCI6 Bif
nopyiieHb 3 60Ky Cy6’€KTIB BJaJHUX IOBHOBaXKeHb» [2].

ETumosioriyHo, coBo «my6idyHUM» (Big naT. publicus - «cyc-
NiJIbHUHM, HAPOAHUI») IPUHXHATO PO3YMITH 5K BiJKPUTHH, IJIAaCHUH,
cycnisibHu# [3, c. 498]. ToMy, BU3HA4YalOuUu YM BiAHOCATHCA Ti YU
iHIIi MpaBOBIJHOCUHU A0 chepu NyOJiYHUX MPABOBILHOCUH, IOTPIi-
O6HO maM’siTaTH, W0 Le «BiJHOCHUHM, SKi, BAHUKHYBIIH, NOLIHUPIO-
I0TbCSl 260 MOXYTb MOLIMPIOBATUCS HA CYCHiJIbCTBO B LjiJIoMy abo
Ha M0ro 3Ha4yHy 4YaCTHUHY, YHACJIiIOK LIbOI0 BOHM MalThb 3arajbHO-
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3HauyLMH, 3arajJbHOCYCHiIbHUIN XapakTep. ['0J10BHOIO 0COGJIMBIC-
TIO NyO6JIiYHUX NPABOBIHOCHH € Te, 10 BCi BOHH, X04a ¥ pi3HOIO
Mipoto, ajle 6e3BMHSATKOBO 3ayinarThb 3arajbHi (my6JivHi) iHTe-
pecu 1 MOXKYTb 3a4inaTH iHTepecu NpaBoONOPAAKY B LjijioMy [4, c. 6].
TakuM 4uHOM, My6JIIYHO-NIPABOBi BiJHOCUHU € BUPa)KEHHAM, Npo-
SIBOM My6JIIYHOT0 CyCIiJIbHOTO iHTepecy.

A. BopTHiKOBa NMPONOHYE TakKi 03HAKW My6JIiYHO-MPABOBUX
BiITHOCHUH:

1) ny6JiyHy BJIAAHICTB, IKa 03HAYAE, 1110 Cy6’EKTH, BCTYIAlO-
Y 0 my6JIiYHO-NTPaBOBUX BiIHOCUH, MalOTh Ha MeTi: a) peaJsidyBa-
TH HaJlaHi iM 3aKOHOJABCTBOM NyOJIiYHO-BJaJiHi MOBHOBAXKEHHS;
6) 3a6e3MeYruTH BUKOHAHHS pillleHb, Ki OYJIU MPUUHATO B pe3yJib-
TaTi 3AiMicHeHHs My6.J1iYHO-BJIaJHUX IOBHOBaXKeHb; B) 3a6e3MeUUTU
MOXKJIUBIiCTh QYHKIIIOHYBaHHS OpraHiB BUKOHaBYOi BJaJju abo op-
raHiB MicLleBOTO CaMOBpsIyBaHHS; T') peasisyBaTH Ge3nocepesHe
MpaBo Ha y4acThb B YIpPaBJiHHI Jep>XaBHUMU ab0 MicleBUMHU cpa-
BaMH, Y TOMY 4MCJli yepe3 popMu be3nocepeHbOI leMOKparTii, Ha-
NpPUKJIAJ, BUOOPH;

2) cnenudiyHe Cy6'€KTHBHO-IIIbOBE HABAaHTAXXEHHS, SIKe
nepejbavae, 10 FOJIOBHUMH LiJIAMU BCTYNy cy0’€KTiB mpaBa [0
ny6/1iYHO-TPaBOBUX BiJHOCHUH € CIPUSIHHSA 3abe3NeyeHHI0 Ta Oe3-
nocepeiHsi y4acTb y peaJisauii 6e3mnocepeHbOro i npejcTaBHU-
IIbKOT'0 HapoJ0BJaJd; YIIOPAAKYBaHHA AiJIbHOCTI OpraHiB BUKO-
HaByYyol BJIaJ Ta OPTaHiB MiCLLeBOr0 CaMOBPSAAYBaHHS; CTBOPEHHSA
IOPUJUYHUX NepeAyMOB JOTPHMAaHHS Ta 3axUCTy NpaB i cBOGOJ
Cy6’eKTIB IIMX BiJJHOCHH; 3a6e3neyeHHs B3aEMO/Iii opraHiB my6Jiiy-
HOI BJIaZY 3 ypaxXyBaHHAM NPUHLMIY [OJiNy BJIaJU; COPUAHHA 3a-
6e3nevyeHHI0 3aXUCTY KOHCTUTYLIMHOTO Jlaly i peXKHMy 3aKOHHOC-
Ti y cdepax Aep>kaBHOI0 ynpaBJ/iHHA Ta MicLleBOro caMoBpsiiyBaH-
Hsl; BUpilleHHs Ny6J1i4HO-IpaBOBUX cropiB [5, ¢. 98].

Heob6xifHO HacaMmepej 3BepHYTH yBary Ha Te, 10 3apo-
J2KeHHS Ta pO3yMIiHHA I0PUAUYHOI IPUPOAH i CYTHOCTI afgMiHicTpa-
THUBHOI CIIpaBU B Y Hayli Ta MPaKTHULi 3aKOHOTBOPEHHS CBiJYWTh
PO HAsIBHICTb Pi3HOIJIAHOBOCTI AOKTPUHAJBHUX ied i morsiszis
100 BU3HAYEHHA LbOro NOHATTA. Pa3oM 3 Tum, Ha gymKy I. Kauy-
pa, IHCTUTYT aAMiHICTPaTUBHOI CHpaBU LOCi HE CTAHOBUB CaMOC-
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TIMHOTO NpeJMeTa HAayKOBOr'O MOUIYKY, X04a TepMiH «afMiHicTpa-
THUBHA CIIpaBa» € OAHUM i3 Hallb6inbll Y)KMBAaHUX SIK HAa 3aKOHO/aB-
YoMy piBHI, y CyZ0Bill NpaKTHUL|, TaK i B JOCIIAHULBKOMY JOPOOKY.
[Ipy 11bOMy, HUM OIlepyIOThb SIK 3arajlbHOBIJIOMOIO JIEKCEMOM, 6e3
pO3AyMiB LIOJ0 3MICTOBOrO HAlOBHEHHH. BiZICyTHICTh KOMILJIEKC-
HUX HAYKOBHUX HaNpallBaHb U[0J0 IHCTUTYTY aJMiHiCTpaTUBHOI
CIpaBU € NMPABOBOI MPOTaJUHO, IKA MOTPeOyE YCYHEHHS B Teo-
peTHKOo-TIpaKcioyiorivyHoMy acnekTi [1, c. 47].

AnMiHicTpaTHBHa cripaBa € 6araToacneKTHUM MOHSATTSM, IKe
nignazae mif pisHOBeKTOpHe AocjifxkeHHA. Ha HeoJHO3Ha4yHiCcTb
foro mpaBoBoi HpUpoAM U XUOHE OTOTOXXHEHHS 3 NyO6JiYHO-
NpPaBOBUM CIIOPOM BILJIMBAIOTb Pi3Hi YHHHUKH, MOB’sI3aHi 3 TepMmi-
HOJIOTIYHOI HEeBU3HAYEHICTIO B Teopii Ta Hayli agMiHiCTpaTUBHO-
ro npoiecy. I3 npakTU4YHO-3aKOHOTBOPYOI N03ULlii mij afMiHicTpa-
THBHOIO CIIPABOI0 JIOIiIJIbHO PO3YMITH CyKYNHICTh MaTepiaJiB, pak-
TiB 1100 My6Ji4YHO-IIPAaBOBOrO CHOPY, CTOCOBHO SIKOTO BiJIKPUTO
NPOBa/KEeHHA B a/{MiHICTPAaTUBHOMY CYLOYUHCTBI.

OCHOBHMMH 3HAaKaMH aAMiHicTpaTHUBHOI cripaBu €: 1) 06ymo-
BJIEHICTb Ny6JIIYHO-NPAaBOBUM CHOPOM i MiACyAHICTH agMiHicTpa-
TUBHOMY cyay; 2) GOpPMyBaHHS 3 BiIKDUTTSM NPOBA/PKEHHS Y
chpasi; 3) TpuBasicTh y mepiof, afiMiHICTPAaTUBHOTO Cy/IO0YHMHCTBA
¥ mepe6ir Horo craziif; 4) cnenudiky cy6’€KTHOTO CKJIAAy MpPaBo-
BiZIHOCHH, 1[0 BUHUKAIOTh MiJ 4ac ii ¢opMyBaHHS; 5) 3a/€KHICTb
BiJl XapakTepy CHNipHHUX NpaBOBiJHOCHH, NpejMeTa JO0Ka3yBaHHS,
CKJIaZly YYaCHUKIB, aHAJIOTiYHOCTi MO30BHUX BUMOT, TOLIO; 6) HAKO-
NHUYyBaJIbHICTh MaTepiasiB; 7) 0COOGJMBICTb PO3TJIsi/y 3aJE€XHO Bij
BUJy cnipaBu|[1, c. 48].

TakuM 4YKWHOM, 3 OTJIAly Ha HaBeJleHi BUILLe 03HAKH, MiJ aiMi-
HICTPaTHUBHOIO CIIPABOIO CJIiJl pO3yMiTH CYKyIHiCTh MaTepiaiB, dpa-
KTiB 11010 My6J/1i4YHO-NPABOBOI0 CHOPY, CTOCOBHO SIKOT'O BiZKPUTO
NpOBaJKeHHS B aJAMIHICTPaTUBHOMY CyAO4YMHCTBI. OkpiM TOrO,
CJ1iJ, 3ayBa)KUTH, 10 AJI Ipouecy 3AIMCHeHHA CyJO4YMHCTBA afMi-
HiCTpaTHBHA CIIpaBa BiJjirpa€ poJib CHCTEMOYTBOPIOIOYOTO eJIeMeH-
Ta, @ TAKOX € BA>X/IMBUM IIPABOBUM IHCTUTYTOM y rajysi afMiHicT-
PaTUBHOIO CYAOYMHCTBA, 10 Ma€ MaTepiajJbHy I HpoLecyaJbHY
CKJIa/10BI.
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Hopmu KAC YkpaiHu BHM3Ha4daloThb NOPAAOK CyZ0BOTO BUpi-
lIeHHsI cynepeyoK Mix cy6’eKTaMU BJIaJJHUX NOBHOBaXeHb i Ppizny-
HMMH Ta IOPUJUYHMMHU 0co6aMu. IX Mo6y/j0BaHO 3 ypaxXyBaHHAM
KOHCTUTYLiMHUX JOMIiHAHT, BiJOBIJHO [0 SIKUX JIIOJWHA BU3-
HaETbCS HAaMBULIO0 COlLia/IbHO LiHHICTIO, a Il mpaBa Ta cBO60U
MalwTh BU3HAYaTH 3MICT 1 COPSAMOBAHICTH [iIJIBHOCTI Jep>KaBU
[6, c. 6]. TakuM YHMHOM, 3aBAaHHAM aJMiHICTPAaTUBHOTO CYJI0YHHC-
TBa € CIpaBeJJ/IMBe, HeylepeJKeHe Ta CBOEYacHe BUDPIilIeHHS Cy-
JIoM cropiB y cdepi ny6JiyHO-MTPaBOBUX BiJHOCHUH 3 METOK edek-
THBHOTO 3aXUCTY NpaB, CB060/] Ta iHTepeciB ¢pi3MYHUX 0Ci6, TpaB Ta
iHTepeciB WPUANYHUX OCIO Bif mopylieHb 3 60Ky Cy6’€KTIB BJIAJI-
HUX MOBHOBaXkeHb (4. 1 cT. 2 KAC Ykpainu [2]).

Bignosigno go ct. 104 KAC Ykpainu A0 aiMiHiCTpaTUBHOTO
CyZly Ma€ NMpaBo 3BEPHYTHUCA 3 afMiHICTpaTUBHUM I1030BOM 0C06a3,
siIKa BBaJXKagE, 1110 TOpylIeHo ii mpaBa, cBo6o 1 4H iHTepecu y chepi
ny6/1i4HO-TpaBoBUX BijHOCHH. Cy6’€KT BJIaJJHUX TOBHOBAXKEHb Ma€
NpaBoO 3BEPHYTHUCA 10 aJMiHICTPAaTUBHOIO CyAy y BUIaJKax, BCTa-
HOBJIEHUX 3aKOHOM [2]. Lle 03Hauag, 1110 Ha3BaHa CTAaTTs KOHKPETH-
3y€e nmoJioxkeHHs cT. 55 KoHcTuTyuii YkpaiHy, Je 3a3Havya€eThbCs, U0
KO>XHOMY rapaHTY€ETbCSl PaBO Ha OCKapXKeHHs B CYyJi pilleHb, Jiid
yd 6e3/is/IbHOCTI OpraHiB Jep»aBHOI BJaJjd, OpTaHiB MicLieBOro
caMOBpslyBaHHs, 0CaJl0BUX i ciyk60BUX 0Cib [7].

[IponecyanbHa dopMa 3HAXOAUTh CBOE BiJJ0GpaXKeHHs yepes
aAMiHiCTpaTUBHO-NIpOLeCyaIbHI BifJHOCUHY, AKi BUHUKAKTh y pasi
3BepHEHHS 0co6U 0 cyay i mepef6avyaloTb Mexi J03BOJIEHOI [TOBe-
JIHKY cy0’€KTIB LUX BiJHOCHH, YCTaHOBJIEHUX 3aKOHOM. [Ipouecya-
JIbHO-TIpaBoBa popMa 3HAXOAUTb CBOE BiloOpakeHHsI B IpaBi Ha
npej’siBJeHHSI aJ]MiHICTPaTUBHOTO MO30BY /0 cyay. MaTepiajibHO-
IIPaBOBY CTOPOHY CTAHOBUTD IIPaBO Ha 3BepPHEHHs aJMIHICTpaTuB-
HOTI'0 [I030BY i 3310BOJIEHHS IPAaBOBHUX BUMOT.

HasiBHiCTh NpUHLUINY [AWCIO3UTHUBHOCTI B aJMiHiCTpaTHUB-
HOMY mpoleci 3yMoBJieHa cnenupikow ny6JivHO-NPaBOBUX CHOPIB,
pe3yJIbTaTU BUPILIEHHS AKUX MOXYTb BIJIMHYTH HE JIMILIE Ha CTO-
pPOHH, ajle ¥ HA WIMpPOKe KoJio 0ci6. Peasizaniss AuCIO3UTHBHUX
npaB B aJMIiHICTpPaTUBHOMY CYJO4YMHCTBI 3aBXJU nepebyBa€ ImiJ
KOHTpOJIEM CyAy. 30KpeMa, Lie MpoLeAypu NpUHHATTA Cy[0M Bij-
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MOBM I03MBaya BiJl a{MiHICTPAaTUBHOI'O [1030By YH BHU3HAHHA Bij-
NoBiJlayeM aZJMiHiCTPaTUBHOTO O30BY; NPUUHATTS CYZIOM BiMOBHU
CTATyBa4da BiJi MPUMYCOBOTO BUKOHAHHS; BU3HAHHS CyZjOM YMOB
MPUMHUPEHHS CTOPiH a60 MUPOBOI YyroH, YKIaZeHoi B poleci BU-
KOHaHHS.

[lizcymMmoByrO4YH, 3a3HAYMMO, 110 aJMiHICTpaTUBHA ClpaBa —
1le CYKYMHicTh MaTepiasiB, GpakKTiB 100 My6JiYHO-TPAaBOBOTO CIIO-
Py, CTOCOBHO fIKOT'O BiJKPUTO NMPOBaJKeHHS B a/IMiHICTPaTUBHOMY
CyZ,0YMHCTBIi. BoHa Bifjirpa€ pojib CUCTEMOYTBOPIOIOYOT0 €JIEMEHTA,
a TAaK0X € BaX/JIUBUM I[PaBOBUM IHCTUTYTOM y rajnaysi ajMiHi-
CTPaTUBHOI'O CYyZJ0YMHCTBA, 110 MAa€E MaTepiaJbHY i NpouecyajbHy
CKJIaZl0BI.

1 HasleXXHOro 3axUCTy IpaB, cBO60J Ta iHTepeciB y cdepi
ny6J1iYHO-NIPaBOBUX BiJHOCHH HEOOXiZJHO 3aKpinKUTH Taki MpaBoBi
MexaHi3MH, gKi Morjik 6 3a6e3NeYrTH MOBHY peaJiisaiito npas ¢i-
3UYHUX | OPUANYHUX OCi6 32 aiMiHICTPAaTUBHUM MO30BOM JI0 CYAY,
a cyZi, y CBOIO yepry, MOBUHEH CTAaTH HaJ[ilHUM rapaHTOM y BUpi-
LIeHH] aAMIHICTpaTUBHHUX CIIOPIB.
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Apuna IlaBs1oBu4-CeHeTa,
KaHAWJATKa I0pUINYHUX HAYK, [OLLEHTKA,
JlolieHTKa Kadeapu
aAMIHICTPaTUBHO-NPAaBOBUX AUCLUILIIH
(/Tvsiscbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

CYB’EKTHUBHI INIYBJIIYHI ITIPABA
INTPUBATHHX OCIb
AJMIHICTPATHUBHOTI'O ITIPABA

KaTeropist «npuBaTHiI 0cO6U» € y3araJbHIOIY0I0 JJIs LIMPO-
KOT0 KO0JIa HeBJIaAHUX (HemyO6JIiYHUX) 32 CBOEI MPUPOA0I0 CyO’eEK-
TiB ajgMiHicTpaTUBHOrO npasa. 0puauM4YHa npupojAa IpPUBATHOI
0cobu fK cy6’eKkTa aJjMiHICTPaTUBHO-NPABOBUX BiJHOCUH CKJIaJIa€
OCHOBY B Uil cdepi, koM npUBaTHA 0coba € PiBHUM y4aCHUKOM
TaKUX BIJIHOCHH: KOXXHOMY Cy0’€KTHUBHOMY MNyOJIiYHOMY IIpaBy
NPUBATHOI 0COOM KOPECTIOHAYETHCSA IOPUAUYHUN 000B’A30K Cy0’€K-
Ta ny6JivyHOl afMiHicTpanii i HaBMaKH.

[IlpuBaTHa oco6a B cUCTeMi Cy6’€KTIB aJMiHICTPaTHUBHOTO
IpaBa XapaKTepU3yETbCS TAKUMU 0COBJIUBOCTAMMU:

— IIe 0co0a, 1110 i€ Bij cebe ocobucTo, HeodiliiHO, HE € MOo-
CaZi0BOI0 YU CJIy:K60BOI 0c06010 a60/Ta He BUKOHYE JieJleroBaHUX
BUKOHABYMX QYHKLIN;

— 3 MOIJISAZYy COPSIMOBAHOCTI ynpaBJiHCBKOT'O BIJIMBY My6JIi-
yHOl ajAMiHicTpauii, il Ha/JeXXUTh NPOBiAHA poJib, aJKe NybJiyHa
ajJMiHicTpalis Mae siKHaWIOBHille 33/lJ0BOJILHSTH NpaBa, CBO60OIU
Ta 3aKOHHI iHTepecu HeBJIaAHUX Pi3UYHUX | OPUJUYHUX OCib;

— 3MICT NOHATTS «IpUBaTHA 0coba» B KOHTEKCTi afMiHiCT-
pPaTHUBHOIO NpaBa MiCTUTb TpiaZly: NpUBaTHA 0coba fIK Cy6'€KT aj-
MiHiCTpaTUBHO-NIPAaBOBUX BiJITHOCHH; NpPHBAaTHa 0coba sK 06’€KT
Myo6JIiYHOTO YNpaBJiHHSA; MPUBAaTHA ocoba K Cy0’€KT aaMiHicTpa-
THUBHO-/IeJIKTHUX BifiHOCHH [1, c. 128].

[IlpuBaTHa oco6a B cUCTeMi Cy6’€KTIB aJMiHICTPaTHUBHOTO
npaea - 1e ¢izuyHa a6o pUJUIHA 0003, 110 Ai€ Bif cebe ocobuc-
TO, HeodililiHO Ta He Ma€ 6Y/Ib-SIKUX BJIaJHUX IOBHOBAXKEHb.
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Jlo ¢iznyHuX 0oci6 Ha/eaTh TPoMajisiHU YKpaiHH, iHO3eMHi
rpoMaZisiHu Ta 0co6U 6e3 rpoMa/isTHCTBaA.

[lix kaTeropito WOpPUAUYHUX OCI6 MifANaAalTbh: HOPUAUYHI
0co6U MPUBATHOIO MpaBa, CTBOpPeHi Ha mifcTaBi moJyioxkeHb LUBi-
JIBHOTO KoJieKcy YKpaiHu, y ¢opMi TOBAapHUCTB, YCTAaHOB Ta IiHIIHX
dopmax, nmepesbayeHUX 3aKOHOM; I'POMAJICbKi 00’€IHAHHS; MOJIi-
THUYHI mapTii; mpodeciiiHi cisiky; peJiriiiHi opraHizarii.

Cy6’eKTUBHI NpaBa NPUBAaTHOI 0COOU € YACTHHOK CTPYKTYpPHU
aJMiHiCTpaTHBHO-NIPaBOBOTO cTaTycy oco6u. Ha aymky B. T'anyHb-
KO, O3HaKaMM HAsABHOCTI B y4YaCHUKIB aJMiHiCTpaTUBHUX IpaBo-
BiZTHOCHH Cy6’€EKTUBHUX NPaB €:

— MOXJIMBICTb NEBHOI NOBeJiHKU 3 METOH 3aJ0BOJIEHHA
CBOIX iHTepeciB;

— HasBHIiCTb aMiHiCTpaTUBHOI NPaBOCy6’ EKTHOCTI;

— MOXJIUBICTh peaJii3anii NoBeJiHKM B aJAMIiHICTPaTUBHUX
NpaBOBiJHOCUHAX;

— 00MeXeHiCTb MOBeAiHKM MeXaMM aJMiHicTpaTUBHO-IIpa-
BOBUX HOPM, BHUXiJ 3a fIKi € MOpYIIEHHSIM MPaBOBUX MPUIHCIB
[1, c. 129].

Cy6’eKTUBHI NIpaBa BCTAHOBJIIIOTb iIHAMBI/lyaJlbHO-KOHKpPET-
Hy BJAaJHy Mipy cBO60OJM NOBEJiHKH, 1110 HAJAETbCSA YIIOBHOBaXeE-
HOMYy Cy6’€KTY 3 MeTOl0 3aJl0BOJIEHHS HOro iHTepeciB i fka 3a6e3-
neyeHa BifjmoBiHUMU 060B’sI3KaMM iHIIKUX CY6G'€KTIB Ta rapaHTis-
MU Jlep>KaBH.

Cy6’eKTUBHI NpaBa BiZjl3HavalOTbCs MyOJIiYHICTIO, 110 O3HA-
ya€e 3MOry NPUBATHUX 0Ci6 BIJIMBAaTH Ha YIpaBJIiHCBKI IMpolecHy,
6paTH y4acTb y JAepaBHiM i cycmisibHO-MOMITUYHIN JisIIBHOCTI,
peasiizoByBaTH MpaBa i cB060AY, HajaHi OCHOBHUM 3aKOHOM
Jlep>KaBH, OCKapKyBaTH pillleHHs, Ail 4M 6e3/is/IbHICTh OpraHiB
Jlep>aBHOI BJIajy, IX OCaA0BUX 0Ci6 0 CyAy YU B [03aCy[0BOMY
NOPAAKY.

Ha aymky M. A. BosipuHLieBoi, «cy6’eKTUBHE aJiMiHiCTpaTUB-
He NIpaBo IPOMa/IsiHMHAa» CTAHOBUTL COG0I0 BCTAHOBJIEHY B aJIMiHi-
CTPaTUBHO-NPAaBOBUX HOPMaX MOXJIMBICTb peasli30ByBaTH, V¥ BCTa-
HOBJIEHUX HMMH MeXXaX, BU3HadeHi [ii, rapaHTOBaHi 3060B’s3aH-
HAMM Cy6’€KTIB, 110 HECYTb BiJHOCHO IpOMajiiH MeBHi 000B’SI3KH,
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a TaKoX MOXJIHMBICTb BHMaraTH BiJ, LUX Cy6’€KTiB BHKOHAHHSA
HeoOXiHUX Ai 3 METO0 KOPHUCTYBAaHHS Pi3HOMAHITHUMM CcoOlliaJb-
HUMHU 6J1aramMu 3ajJs1 3aZl0BOJIEHHSI 0COOMCTUX YU CyCHiJIbHUX iH-
TepeciB [2, ¢. 213].

[ligTpumyemo BuciaiB O. B. TapHOBCbKOTO, SIKMH XapaKTepu-
3yBaB IIi cy6’€eKTHBHI my6JiiyHI mpaBa, 1K «MpaBaMHU Ha y4acCTh
y BJaagi» [3, c. 125].

st cy6’eKTUBHUX NpaB y chepi My6IIivHOTO YIIpaBadiHHS Xa-
paKTepHi Taki 0O3HAaKW: afMiHICTpaTUBHO-NIpaBOBa NPUPOAA, iCHY-
BaHHA B aAMIHICTpaTUBHUX NPABOBIJHOCHHAX, HAABHICTb MeX Yy
NOBe/IiHIl, HaJIEXKHICTb 0c00aM, sIKi MalOThb aJIMiHiCTpaTUBHY INpa-
BO3JaTHICTh Ta aJAMiHICTpaTUBHY JAI€3JaTHICTb, HAABHICTb JepKa-
BHUX TFapaHTIiH.

CucreMa Cy6’€KTMBHUX NYyOGJIYHHUX MHpaB MNPUBATHUX OCi6
CKJIaJlAEThCA:

- 3 paB Ha CcBO6OJy CJI0Ba, 3i6paHb, 06’ €JHaHHS, BipocnoBi-
JlaHHS;

- 3 MpaB, NOB’SI3aHUX 3 yYaCTIO 'POMa/siH B yIpaBJiiHHI my6-
JIIYHUMHU ClipaBaMH (aKTHBHE Ta MacCHBHe BUOOpYe MPaBo, MPaBo Ha
3/jiliCHEHHSI IPOMa/ICbKOT0 KOHTPOJIIO, IPaBO Ha y4yacTh y Bignpas-
JIeHHi npaBocyans);

- 3 IpaB HAa OTPUMAHHSA a/{MiHICTPAaTUBHUX MIOCJIYT;

-3 NpaB Ha KOPUCTYBaHHS MNyOJiYHUM MalHOM (BYyJIULY,
IJIOLL, TApKH TOLIO);

-3 MpaB, NMOB'A3aHUX i3 MOMUJIMBICTIO 3aXHUCTy CBOIX MpaB
i cBO6O/ (IpaBo HA 3BEpHEHHS ).

3riiHO 3 OCHOBHUMHM NpaBaMM Ta 060B’sI3KaMH, 3aKpinJieHu-
MU B HopMax KoHcTuTyuii Ykpainu, noTpi6HO po3pi3HATH:

— IpaBa rpoMa/idH, 3aKpiljieHi B HOpMax aZMiHiCTpaTUBHO-
ro InpaBsa, AKi pO3BUBAIOTbL i KOHKPETU3YIOThb IpaBa, 3aKpilJieHi
B KoHcTtuTynil Ykpainu (mpaBo Ha y4yacTb B yHpaBJiiHHI AepKaB-
HHMMHU CIIpaBaMy, NIpaBO Ha MeJAUYHYy JAONOMOTY, IPaBO HA OCBITYy
TOILO);

— TMpaBa rpoMajsH, nepejbayeHi HOpMaMHU TUIbKUA aJMiHi-
CTPaTUBHOIO NpaBa (HampuKJaj Ti, 110 3yMOBJIeHi HasBHICTIO nac-
MOPTHOI CUCTEMHU).
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Cy6’ekTUBHI nyO6JIiyHI MpaBa NpUBAaTHUX OCi6 MOXXHa BU3HAa-
YUTH [K [paBa, AIKUMHU KOPHUCTYHOTbCS NpPUBATHI ocobu y cdepi
ny6J1iYHOTO YIpaBJiHHSA, BOHU € NiAIPYHTSAM BiZJHOCHH MPUBAaTHHUX
oci6 i3 Jep)kaBolo, CKJ3aJOBUM eJIeMEHTOM aJMiHiCTpaTHUBHO-
IIPaBOBOTO CTATyCy OCTAHHIX i peasi3yl0TbCAd B MeXax aAMiHicTpa-
THBHO-NIPaBOBUX BiZJHOCHH.

Cy6’eKTUBHI MpaBa HEPO3PHBHO MOB’sI3aHi 3 Cy6’€KTUBHUMU
0060B’sI3KaMH Ta He MOXYTb iCHYBaTHU ojJHe 6e3 OJHOIO, OCKIJIbKHU
IpaBo OJiHiel 0co6y, sIK IpaBUJIO, HE MOXe OYTH peasi3oBaHO 1o3a
BUKOHAHHSIM 000B’SI3KY iHILO 0C06010.

Y cdepi ny6siuHOr0 afMiHiCTpyBaHHA A0 O3HaK Cy0’€KTHUB-
HUX aAMiHICTPaTHBHO-NPaBOBUX OOOB’A3KIB HaJieXaTb TaKi: He0O-
Xi/IHa, HaJIeXKHa NMOBeIiHKA; MOK/IaJal0ThCs TIJIbKU Ha IPaBO3JaTHY
Ta Jlie3/JaTHY 0co0y; MOKJaAAlThCcs B iHTepecax iHIMUX 0ci6; icHy-
I0Tb Y NPaBOBiAHOCUHAX; He MOXYTb iCHyBaTH I03a 3B’SI3KOM i3
Cy6’EKTUBHHUMHU NpaBaMu y cdepi my6JiyHOro afiMiHicTpyBaHHSA; IX
peasizanis 3a6e3neyyeTbCcs AepKaBHUM NPUMYCOM; MalOTh OpU-
JAUYHY TPUPOAY, OCKIJIbKM 3aKpileHl aAMiHiCTpaTHBHO-IPaBO-
BMMM HOpMaMH, a iX BUKOHAHHS 3a6e3Me4YyeThbCsl 3aCTOCYBaHHSAM
JlepP>KaBHOI'0 IPUMYCY.

Cy6’eKTUBHI aiMiHiCTpaTUBHO-NIPABOBi 060B’SI3KH — Iie MOK-
JlaZleHa [epiKaBOl0 Ta 3akKpillieHa B aJMiHiCTpaTUBHO-IPaBOBUX
HOpMaxX Mipa HaJiexXHOI MOoBeAiHKU Ccy6’e€KTa B MyO6JIiYHUX MpaBoO-
BiiHOCHHAX, iX peaJizallisi, 3a6e3neyeHa MOK/IUBICTIO 3aCTOCYBaH-
HA Jlep>KaBHOTO MIPUMYCY.

AZMiHICTpaTHBHE NMpPaBO ONOCEpPEJKOBYE 3HA4YHe KOJIO Jep-
»KaBHO-yIPaBJIiHCbKUX BiIHOCHUH, 1110 BUHUKAIOTh, 3MiHIOIOTbCA ab0
NPUNUHAKTBCA y Ppi3HUX cdepax My6JIYHOTO aJMiHICTpyBaHHS.
TomMy cy6’eKTHUBHI aJMiHicTpaTUBHI MpaBa ¢i3MYHUX OCiO, AKi € Ya-
CTUHOIO IX TPaBOBOIO CTATYCy, € y>Ke YUCeJIbHUMHU Ta Pi3HOMaHIT-
HUMH.

Y HaykoBiHl JiTepaTypi HeofHOpPa3o0BO POGUIUCA CHPO6HU
3[iMCHUTH iX kjaacudikaniro. 30kpeMa, BU3HAUHI BiTYM3HAHI BueHi
Hayku afgMiHicTpaTuBHOro npasa B.K. Kosnakos i O. B. KysemeHko
Ha3uBalOTb TPU OCHOBHI Tpynyd aJAMIiHICTPAaTUBHO-IIPAaBOBUX
MpaB rpoMaisiH: MOJIITHYHI, ColiaJibHO-eKOHOMIYHi i Ta oco6ucCTi
[4, c. 185].
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B. b. ABep’siHOB POMNOHYE OiJbI KOHLENTYaJTbHUM TiAXiJ 10
ki1acudikauii agMinicTpaTUBHUX npaB Qi3UYHUX 0Ci6 Ta MoJijase€ ix
Ha Taki rpynu:

1) ocobucTi (rpoMaAsAHCBKI) — NpaBo HA BUGIp Micls IPOXKHU-
BaHHs, 6e31eYHe J0BKIJIJIA, IPaBO Ha KUTJIO TOLLO;

2) MOJIITUYHI — MpaBO CTBOPIOBATH IPOMAIChbKi 06’€THAHHS,
cB060/1a IeMOHCTpaliH i 360piB, mpaBo Ha iHPpopMaIito, mpaBo 6pa-
TH Y4YaCTh y Jep>KaBHOMY yIPaBJIiHHI TOWLO;

3) eKOHOMIuHi - MpaBo Ha BJIACHICTb, Ha MpaIllo, Ha MiJAMPHUE-
MHULBKY JiIJIbHICTB TOLLO;

4) conjanbHi — Ha BUGIp BUAY JisIIbHOCTI, 6e3Me4YHi YMOBU
npali, rapaHTOBaHi MiHiMaJIbHi pO3MipH OIJIaTH Mpali TOLLO;

5) KyJbTYpHI paBa — Ha 36epexeHHs Hal[ioHaJIbHOI caMo0y-
THOCTI, BUKOPUCTaHHS Ta y4acTb y AYXOBHUX HaA0aHHSAX JIIOACTBA
To1ro [5, c. 199].

Ha nymky 10.I1. buTaka, npaBa rpoMa/isiH, AKMMHA BOHH BOJIO-
JII0Th B aJIMiHiCTpaTUBHO-NIPaBOBiH cdepi, MoxxkHa kJacudikyBaTu
Ha TaKi:

1) Ha yvacTb y myO6JiYHOMY YNpaBJiHHI Ta couiasbHO-
MOJIITUYHY aKTUBHICTb: IPaBO Ha AOCTYM J0 ny6/i4Hoi iHpopmauii,
NpaBo Ha Ny6J1iuHy c/1yx0y, Ha NOJAHHSA 3BEPHEHb /10 OpPraHiB 1yo6-
JIiYHO{ BJIa/i¥, HA OTPUMaHHA NOTPi6HOI iHPopMaLil Y1 JOKyMeHTIB
y BCTaHOBJIeHiH popmi, Ha cBoGoAY acoljialnii Ta MUPHUX 3i6paHb —
NpoBeJleHHs 300piB, MITUHTIB, leMOHCTpAIlild, CTBOPEHHSI TpOMa/l-
CbKHMX 06’€/JHaHb 260 BCTYIY Y HUX TOIIO;

2) Ha OTpPUMAaHHS pPi3HOMAHITHUX COIjaJIbHUX MOCJYT, J10M0-
MOT'H Ta 06CJlyTrOBYBaHHS BiJi Bi/[IOBiJHMX KOMIIETEHTHHUX OpraHiB:
IpaB0 Ha MeJUYHYy JAONOMOTY, COLjiaJIbHUM 3aXWCT, CaHiTapHO-
enifeMioJIoriyHy 0MoMOry, Ha BUKOPUCTAaHHA Pi3HOMaHITHUX CyC-
niJibHUX GJiar (6i6sioTek, 3akaaAiB KyJbTypH, HapKiB TOILO), HA
KOPHUCTYBaHHSA TPaHCIIOPTOM;

3) mpaBa fIKi 3aXMLAIOTh: B aJMiHICTPaTUBHOMY NOPSAKY
(mogaHHA ajMiHiCTpaTUBHOI CKapry, MNPOBa/pKEeHHS y CIpaBax
Npo aAMIHICTPaTHBHI NpPaBONOPYIIEHHS), YU CYAOBOMY HOPAJAKY
(mofaHHA ajgMiHICTPAaTHUBHOIO INO30BY), Ha He0OXijHYy 060pOHY
[6, c.321].
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Cy6’ekTuBHI ny6JiyHi MpaBa NpUBaTHUX OCi6 MOXXHa BU3Ha-
YUTH K [IpaBa, AKUMHU KOPUCTYIOTbCS rpoMajssHU y cdepi mybuiy-
HOT'O aAMIHICTPYBaHHA; BOHU € MiAI'PYHTAM BiJJTHOCUH NPUBAaTHUX
oci6 i3 Jep)kaBolo, CKJ3aJOBUM eJIeMEHTOM aJMiHiCTpaTHUBHO-
MPaBOBOTO CTATyCy NPUBATHUX OCi6 i peasi3yloTbcs B Mexax aAMi-
HICTPaTUBHO-NIPAaBOBUX BiTHOCHUH.

OTxe, cy6’eKTUBHI aAMiHICTpaTHBHI IpaBa CKJaAal0Th Iepe-
BaXXHO KOHKpPETHU30BaHi, AeTali30BaHi Ta pO3BUHYTI B aJIMiHiCTpa-
THUBHO-NPAaBOBUX HOPMATHUBHHUX aKTaxX IpaBa 0co6H, y pisHOMa-
HiTHUX cdepax my6yiuHOro aZMiHicTpyBaHHA. IX 3MicT i cucrema
BiZNIOBiAa€ Cy4YaCHHUM 3arajbHOJIIOACBKHM LIHHOCTAM a TaKO0X
BU3HAYE€HOMY 6a30BUMH MiXKHapOJHO-IPABOBHMU aKTaMU CTATYCY
JIIOJVHHU.
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OJ1er IlIaHkeBHY,

KaHJU/JaT IOPUAUYHUX HAYK, JOLEHT,

JIOLeHT KadepH aZiMiHICTPAaTUBHO-IPABOBUX AUCLHUIIIH
(/Tvsiscbkuli depacasuull yHisepcumem eHympiwiHix cnpas)

PIIIEHHA KOHCTUTYIIMHOIO CYAY YKPATHM:
J10 IUTAHHSA KJIACUPIKALIT

3araJpHOBM3HAHO, 110 HAyKoBi KJjacudikauii BifirpaloTb
3HayHYy poJib y Ni3HAHHI, OCKIJIBKU CJIYTYIOTh Ba)X/JIMBUM 33aC060M
TEOPETUYHOr0 BiJITBOPEHHSI BHUJOBUX OCOOGJHUBOCTEW MEBHOrO
00’eKTa mocimkeHHs [1, c. 165].

lle cnpaBeA/MBO i 00 TUX aHAJITUYHHUX CXeM, fIKi JAKOThb
3Mory kjaacudikyBaTu pimeHHs1 KoHctutyniiitHoro Cyay YkpaiHu
(masi - KCY), B kUX MicTATbCS nocuJaHHs Ha KoHBeHIIio npo 3a-
XUCT MpaB JIIOJUHU i 0OCHOBOIIOJIOKHUX cBO60A (Aasi - KoHBeHI1is)
Ta NMPaKTUKYy EBpoNeNcbKoro cyay 3 npas JjwoauHu (mani — ECILI,
Ctpacoyp3bkuil Cyn). Knacudikaniss Takux pilleHb J03BOJISIE, K
BUJAETHCS, KOHKPETU3YBATU YsBJEHHs NPO HUX HACTINbKH, 1106
«BUUTHU» HA MPAKTUYHO 3HAUYLI, eMNipudHO GiKcoBaHi BJaCTUBO-
CTi OCTaHHIX.

OTxe, nmpoaHanizyeMo pimeHHss KCY (B skux BiH 3rajyBaB
KouBeHiiito Ta/a6o npakTuky E€CILJI - ctranoM Ha 01 nunasa 2020
POKY), 3aCTOCOBYI0YH, i3 BpaXyBaHHSM OOMEXeEHOro o6cAry my6.i-
Kauii, 11ile ABa KpUuTepil.

I. 3a craTrTsaMu KoHBeHIIil (BUZaMHU JIIOJCbKHUX MPaB)

[IpoBeieHUI HaMU CTaTUCTUYHUMN aHasli3 MOKa3ye, 110 Hall-
yacrime y npaktuui KCY 3gilicHIOBasocs MOCUJIaHHS Ha CTAaTTIO 6
KonBeHntiii «[IpaBo Ha cnpaBegauBuil cya» — 36 nocuaadb (25 -y
pimeHHsAX Ta 11 - B OKpeMHUX J[yMKax Cy1iB),

Ha ctaTtTio 5 «[IpaBo Ha cBO6GOJY Ta 0COOGUCTY HeAOTOPKaH-
HicTb» — 10 nocusianb (8 - y pillleHHAX, 2 - B OKpEMHUX J[yMKax),

Ha ctaTTa 13 «IIpaBo Ha epeKTUBHUM 3aci6 OPUJUIHOTO 3a-
XUCTY» — 9 nmocusians (5 pilneHsb, 4 okpeMi IyMKH),

Ha ctarTio 1 «3axuct BjacHocTi» [lepmoro nporokosay Ao
KouBeH1iii - 7 nocusiadb (5 pilieHs, 2 0KpeMi AYMKH),
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Ha cTtaTTio 8 «IIpaBo Ha moBary A0 NPUBATHOTO i ciMeilHOTO
KUTTSA» — 4 nocunaHHs (4 pimeHHs), Ha ctaTTio 11 «CBOoGOAA 3i6-
paHb Ta 06’eJHaHHA» — 4 nocuJaHHA (3 pimeHHs, 1 okpeMa AyMKa),
npoTtokoJ Ne 12 o KouBenuii - 4 nocunanus (4 pileHHs),

Ha ctaTTio 10 «CBOGOAA BUpa)KeHHS NMOTJIsAiB» — 3 MOCKJIaH-
Ho (2 pimenHs, 1 Okpema aymKa), Ha ctaTTio 14 «3a6opoHa Juc-
KpuMiHanii» - 3 mocusaHHa (3 pimeHHs), Ha ctaTTiO 2 «CBOGO A
nepecyBaHHs» [IpoTokosy N2 4 - 3 nocusiadHs (3 pillieHHs );

Ha cTaTTio 1 «3060B’s13aHHS NMOBaXXaTU NpaBa JIIOJUHU» — 2
nocuJaHHs (2 pimeHHs), Ha cTaTTio 2 «[IpaBo Ha KUTTSI» — 2 NOCH-
Ja"HsA (1 pimenHs, 1 okpeMa AyMKa), Ha cTaTTO 3 «3abopoHa Ka-
TyBaHHS» — 2 nocuiaHHA (1 pileHHs, 1 okpeMa fyMKa), Ha CTATTIO
7 «Hisskoro nokapaHHs 6e3 3aKOHY» — 2 IIOCUJIaHHs (2 pillleHHs ), Ha
crarTio 9 «CBOGOJA AYMKH, cOBicTi i pesnirii» - 2 nocunanHa (1 pi-
nmeHHs, 1 okpeMa AyMKa), Ha ctaTTio 3 «[IpaBo Ha BijibHI BUGOPHU»
[lepiioro nmpoTokoJy - 2 nocusanHs (1 pimeHHs, 1 okpeMa AyMKa);
Ha cTaTTio 1 «3060B’13aHHSA NOBaXKaTH MpaBa JIOAUHU» — 2 NOCU-
JlaHHA (2 pileHHs),

Ha cTaTTio 2 «[IpaBo Ha ocKapKeHHs B KpUMiHaJbHUX CIIpa-
Bax» [Ipotokosy N2 7 - 1 mocunanus (1 pimenHs); Ha crarTio 16
«06MexXeHHs1 MOoJITHUYHOI AistJIbHOCTI iHO3eMIliB» — 1 mocuaaHHSA
(1 pimenns); Ha crtaTtTio 18 «Mexi 3acTocyBaHHSI O6MeXKeHb
npaB» - 1 nocusanHg (1 pimeHHs); Ha ctaTTi0 32 «lOpUCaUKIIis
Cyany» - 1 nocunanss (1 okpeMa JyMKa).

Ycboro Ha koHKpeTHI ctaTtTi KoHBeHLii Ta NpOTOKOJIIB 10 Hel
€ 99 nocuaans (3 HUX — 73 pasu y pilleHHAX (TaK BUCJTOBUTHUCSA KO-
PEeKTHillle, aJi>)Ke B JleKUX pillleHHsAX 6y/10 NOCUJIaHHS Ha JeKiJbKa
craTteit) Ta 26 KCY - B okpemux aymkax cyaaiB KCY). 3 orsisgay Ha
3a3HavyeHe BUle, CJiJ NOTOLUTUCA 3 MEPLIO YaCTUHOW TBep-
MxeHHs xapkiBcbkoi gocaigHui C. CepboriHoi: «lllupoke 3actocy-
BaHHA €Bponeiicbkoi KoHnBeHIii Ta npeneaentHoro npasa ECILI
3arajioM € MOo3WTHBHOW pucorw PyHkuioHyBaHHsA KCY» [2, c. 42].
A ocb aga Toro, abu nepeBipUTH MiACTaBHICTb Apyroi 4aCTUHU -
«IpOTe AKICTh Ta HpUJUYHA TEXHiIKa TAKOr0 BUKOPUCTAHHSA e
Jajeki BiJl onTUMaNbHUX» [2, C. 42] — BUAAETHCA HEOOXiJHUM ITPO-
JOBXUTH Halll aHaJli3 32 3HAYHO CKJIAJHIIKUM (MOpiBHSAHO 3 MoIe-
peaHiMH) KpUTepieM.

98



II. 3a xapakTepom (dopmoro) BUKOpucTaHHA KoHBeHIii Ta
npaktuku ECIIJI

C. Cepborina y npoueci aHanidy pimens, npuuHatux KCY,
y MOTHUBYBaJIbHIN 4aCTHHI IKUX MiCTUTbCA NOCUJaHHA Ha KoHBeH-
nito yu pimenHs €CILJI, BUpi3Hse TpU OCHOBHI CIIOCOGU 3a/1y4eHHSA
€BPONENCHKUX CTAHAAPTIB MPHU OOIPYHTYBaHHI MPaBOBUX MO3HIIIH
BITUM3HSHOTO OpraHy KOHCTUTYLiHHOI topucaukuii: «Ilepmuii cro-
ci6...moJsiArae y Tomy, mo KCY sunie no6i>kHo 3raJiye nmpo HasiBHICTh
NIeBHUX E€BPOINENCbKUX CTAaHAAPTIB 3 NHUTAHHA, IO € NpeJMeTOM
CHopy, He KOHKPeTU3youH iX. (...) CyTHICTb ApPYyroro ... B TOMY, 110
KCY Ha 06rpyHTyBaHHS CBO€I MO3ULil HABOAUTH KOHKPETHI CTaTTi
KonBeH11il Ta nepeJsiik Halbi/bLI BiJOMUX CIPaB, B IKUX MiCTUTbCS
MPUHLMIIOBA Mo3uIlisi EBponedcbkoro Cyay 3 AaHOr0 MUTaHHS. (...)
TpeTil crnoci6 3ajy4yeHHs MiXKHApPOJHO-NPABOBUX JOKYMEHTIB /10
pimenp KCY...yMOBHO MOXXHa Ha3BaTU Ka3yiCTUYHO-CEHCYaJIbHUM.
Horo cyTHicTh moJsfirae y 3BepHEeHHi He TINbKH [0 KOHKPETHOI
CTaTTi Mi>KHapOJHOI'0 AOrOBOPY YM KOHKPETHOTIO pillleHHA MiXHa-
poAHoOI cyzoBoi iHcTaHLil, @ # J0 HOro iCTUHHOIO, PO3TOPHYTOIO
3MicTy» [2, c. 43].

Bupaetbcq, mo oninka C. CepboriHow 3BepHeHHsa KCY pno
npakTtuku E€CIIJI 9K «3MiCTOBHOTO, TOUHOTO i IOPUJUYHO BUBAXe-
HOTO» [2, c. 43], 30KpeMa y cipaBi npo 3a01a/XKeHHs, € Jel0 3a-
BUllleHOW. ['aflaemo, camo o co6i nutyBaHHs KCY oxHoro i3 pi-
meHb ECILJI (6e3 moBeleHHS HOT0 HaJIeXKHOI pesieBaHTHOCTI [3], Z0
TOTO K irHopyrouu iHuwi pimeHHss CTpac6yp3bKoro cyay, Ha YoMy
HaroJiowyBasiocs B Okpemiit aymui cyaai KCY I1. Esrpadosa [4]) He
Jla€ miAcTaB crniBaTu JudipaMby opraHy KOHCTUTYLiHHOT I0CTHULII

BBakaeMo, 1110 NUTaAHHS I10J0 peJeBaHTHOTO/HepeJeBaHT-
Horo BUKopucTaHHda pimweHb ECILJI B mpaktuui KCY, 3 ornany Ha
Jioro HaZ3BMYallHO BUCOKUH piBeHb HAyKOBOI CKJIaJHOCTI, 3acay-
rOBY€ Ha OKpeMe I'PYHTOBHE JOCJiJKeHHs. BiaTak, 3apa3 o6Mexu-
MocCsl MpeJCTaBJEeHHSIM BJIACHOTO BapiaHTy kiaacudikauii pilmeHb
OopraHy KOHCTUTYLiMHOI rocTulil 3a xapakTepoM (popMo1o) BHUKO-
puctanHa KoHBeH1ii Ta npakTuku CTpacb6yp3bKoro cyay.

3ragka KoHBeHIii (6e3 3a3Ha4YeHHSI KOHKpPETHOI CTaTTi) -
3 mocusadHdA (2 pasu - y pimeHHsax KCY, 1 - B okpemiil aymui
cyaai KCY).
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3ragka KonBenuii a6o/Ta npoTokosy (i3 mocujaHHSIM Ha
KOHKpeTHY cTaTTio) —23 nocunanHs (20 - y pimeHHsAX, 3 - B OKpe-
MHUX J[yMKax).

3raaka npaktuku €CILJI (6e3 3a3HayeHHs KOHKpeTHOI cnpa-
BM) — 7 nocuaaHb (y 7 OKpeMHUX AYMKax).

3ragka npakTuku ECIIJ (i3 3a3HaYeHHSI KOHKPETHOI CipaBH
Ta BUKJIaJI0M IpaBoBoi mo3uiii) - 18 nocusanb (9 - y pimeHHsAx, 9 -
B OKpEMHX AYMKax).

3razika KoHBeH11ii (6€3 mocH/IaHHS Ha KOHKPETHY CTaTTO) Ta
npakTuku ECIIJI (6e3 3a3HavYeHHS KOHKPETHOI cripaBu) — 7 MOCH-
JlaHH4 (3 - y pilleHHsX, 4 - B OKpeMUX AYMKax).

3raaka KoneHluii (6e3 mocuaHHsI Ha KOHKPETHY CTaTTIO) Ta
npakTuku ECIIJ (i3 3a3HaUYeHHSI KOHKPETHOI CpaBU Ta BUKJAA0M
npaBoBoi no3uiii) - 7 nocusadHs (3 - y pilleHHsX, 4 - B OKpeMHUX
JyMKax).

3ragka KonBeHuii (i3 mocu1aHHSIM Ha KOHKPETHY CTaTTIO) Ta
npakTuku ECILJI (6e3 3a3HaueHHsI KOHKPETHOI clipaBu) - 3 MOCH-
Jla"H# (1 B pilreHHi, 2 - B OKpeMHX [yMKax).

3raaka KonBeHunii (i3 mocusaHHAM Ha KOHKPETHY CTaTTIO) Ta
npakTuku ECIIJ (i3 3a3HaYeHHAM KOHKpeTHOI cnpaBu) - 1 mocu-
snanHs ( 1 okpema nymka cyani KCY).

3raaka KonBeHunii (i3 mocusaHHAM Ha KOHKPETHY CTaTTIO) Ta
npakTuku ECIIJ (i3 3a3HaYeHHSA KOHKPETHOI CIPaBH Ta BUKJIAI0M
npaBoBoi no3ullii) - 47 nocusanud (33 - y pimeHHsax, 14 - B okpe-
MHX AYMKaX).

OTXe, CJ1iJ KOHCTAaTyBaTH, 1[0 B MepeBaKHiM GibIIOCTI BU-
nafKiB 3aCTOCYyBaHHs y CBOilM AisiabHOCTi KOHBeHIlii Ta npakTUKHU
€CIIJI gk apryMeHTiB /11 MOTUBYBaHHs BjacHUX pimeHb KCY Bu-
KOpPHUCTOBY€E HaNOI/IbLI NOBHY i, TaK 6M MOBUTH, HAUGIIbLI JOCKO-
Hasny (mpuHaiMHi, 3 popMasibHOrO norJsay) ¢opMy — MoCUIAHHSA
Ha KOHKpeTHY cTtaTTio KoHBeHLil Ta Ha KOHKpeTHe pimeHHa ECILI
i3 BUKJIaJIOM NpPaBOBOI MO3ULii: HA CbOTOJHI iCHY€e 47 TakUX MOCH-
JIaHb: 33 -y pilleHHAX, 14 - B OKpeMUX AyMKaX.

[Mopsag i3 uuM, y nogajbiioMy 6e3yMOBHO NOTpebye OKpeMoi
NpPUCKINIMBOI yBaru He TiJIbKkM popMasbHUH, a ¥ 3MICTOBUM acneKT
BukopuctanHsa KonBenuii i npaktuku €CIIJI B aktax KCY Ta okpe-
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Mux aymkax cygniB KCY. CaMme Takuil aHasi3 J03BOJUTh BUSBUTH,
Tak OM MOBHUTH, «SKiCTb» 3BEpHEHHS [0 3TaZlaHUX MiXKHApPOHHUX
JKepeJ i peJieBaHTHICTb OCUJIaHb HAa HUX.

1. TankeBwuu O. 3. [lo nuTaHHA Npo cy4yacHi kiaacudikaunii corjaapHux
nepaB. [[po6ieMu Aep kaBOTBOPEHHS i 3aXUCTy MPaB JIIOAWHUA B YKpaiHi: Ma-
Tepianu IX perioHasbHOI HaykoBO-MpakTH4YHOI KoHdepeHnii. JIbBiB, 2003.
C. 165-167.

2. Cepporina C. BukopucTaHHa NpakKTUKHU EBPONENCHKOrO Cyy 3 IpaB
JIIAUHU fIK IepCIeKTUBHUM HaNpsAM ONTHUMi3alnii KOHCTUTYLIHHOTO CyJOYMH-
cTBa. Bichuk Koncmumyuyiiinozo Cydy Ykpainu. 2005. Ne 6. C. 41-46.

3. Bba6ansu P., [lymkap II. lo nuTaHHs npo (He)pesieBaHTHE 3aCTOCY-
BaHHS NpPaKTUKU EBPONEHCHKOTO CyJy 3 MpaB JIOAUHU: NPAKTU4YHI Mopaju.
URL: https://sud.ua/ru/news/blog/140972-do-pitannya-pro-ne-relevantne-za
stosuvannya-praktiki-yevropeyskogo-sudu-z-prav-lyudini-praktichni-poradi

4. Oxpema aymka cyaai KoncruryuiiHoro Cyay Ykpainu II. B. €Brpa-
¢doBa crocoBHo PimenHHsa KoucrutynifiHoro Cyay Ykpainu Big 10 >koBTHSA
2001 poky Ne 13-pn/2001 y cnpaBi 3a KOHCTUTYLiHHUM NOJAaHHSIM YNOBHO-
BakeHoro BepxoBHoi Pagu Ykpainu 3 npaB s0uHHU o0 BianosigHocTi Kon-
CcTUTYL] YKpaiHU (KOHCTUTYLiHHOCTI) noJioxkeHb cTaTel 7, 8 3akoHy YKpaiHu
«[Ipo mepxkaBHi rapaHTil BiJHOBJIEHHA 3aollaJpkeHb rpoMajAH YKpalHU», 3a
KOHCTUTYLiMHUM 3BepHeHHAM B. 10. Bopo6iioBa, C. B. JloceBa Ta iHLIKX rpoMa-
JsIH 1o/0 odiniiHOro TJyMayeHHs MoJioXKeHb cTaTed 22, 41, 64 KoHcTtuTynil
Ykpainu (cmpaBa mpo 3aouakeHHs rpomazsH). URL: http://www.ccu.gov.
ua/sites/default/files/docs/visnyk_5_2001.pdf
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JIrogmuiia [IporocasBinbKa,

KaHAUJAT iCTOPUYHUX HayK, AOLEHT,

JIoueHT Kadeapu Teopii Ta icTopii gepkaBu i npaBa
(HayioHanvHull yHisepcumem 6iopecypcie

i npupodokopucmysaHHs Ykpainu)

A0 IIMTAHHA 3ABE3ITEYEHHA
IPAB JIIOJJUHU B YKPAIHI:
HOIHHICTDb BITYU3HAHOTO

TA MIX)KHAPOJZHOTO JOCBIAY

3 MOMEHTy MporoJioUIeHHs He3aJIeXXHOCTI YKpaiHa oGpasia
€BPONENCHKUIN 1IJISAX PO3BUTKY. 3 OIVISIAY Ha Iie B Halliil JeprkaBi
me 3 1991 p. TpuBae npolec NpuBeAeHHS JisJIbHOCTI BCiX OpraHiB
Jlep>kaBHOI BJaJU [0 €BpoleHcbKUX cTaHZapTiB. [IpaBa sroavuHu
i rpoMassiHMHA B EBPOMNENCHKIN CHiJIBHOTI 3HaXOAATHCA Ha 0CO6-
JIUBOMY paxyHKy. 3abe3neyeHHs IpaB JIIOJUHU Ta iX EBponenHchbKUX
cTaHapTiB 3akpimieHo KoHctutynieo Ykpainu (cT. 3 KoHcTuTyii
YkpaiHnu) B pakypci KOHCTUTYILiHHOTO 060B’A3KY JAep:kaBu. Kpim
TOro YKpaiHa Ma€ HU3Ky 3000B’s13aHb, SIKi BIJIMBAIOTh Ha 3HAYHY
KinbpKicTh paTUdikoBaHuX BepxoBHolo Pajioro YkpaiHu MixHapoJj-
HO-TIPaBOBUX aKTiB, Ki CTOCYIOThCS IPaB JIOAUHHU.

JocaipKyodn cTaHZapTHU NpPaB JIOAUHU 3a3HAYUMO, 10 pi-
BeHb PO3BUTKY IIPAaBOCBiJJIOMOCT]I I'PYHTY€ETbCA Ha BU3HAHHI Nepe-
Bary caMe Inpas i cB060/ JIIOJAUHHU, IPABOBOI KyJIbTypH IPOMa/isiH Ta
Ha BU3HaHHI 1lMX mnpaB i cB060J OJHUMHU 3 BaXKJIUBUX NPABOBUX
LiHHOCTeH.

3a6e3nevyeHHs NMpaB i cBOGO JIOJUHU MU MOXKEMO BiZiHECTH
Ha AyMKy A.MeJIbHUKA fIK JI0 TOJITUKO-aAMiHICTpaTUBHUX QYHKIIIH
Jlep>KaBHOT'0 yIpaBJliHHSA, TaK i 1o conianbHOI yHKIT 1epkaBu [1].

3araJjioM ke 3a6e3ne4yeHHs [paB JIIOJUHY | FpoMaJisHUHA MU
HaWyacTillle MOXXeMO pO3rJis/laTH B Mexax J0CaiKeHHs KOHIenjii
NpaBOBOI AepaBH, a caMme ii npuHuuMNiB. Taki MpaBoBi Ta 3arajib-
HOJIIOACBKI L[IHHOCTI CpUsAIOThH 3a6e3neYeHHI0 NpaB i cBo6oA Jto-
JuHu. Cepes HUX MU MOXeMO Ha3BaTH: 'yMaHi3M (npiopuTeT npas
i cBOGOJ JIIOAMHU BiAHOCHO My6JiyHOI BJIaZiM); MopasbHi 3acagu
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3/jilicHeHHs nyO6JsiyHOI B/iagu (CIOAM MU BifjHEeceMo cHpaBeaJIv-
BicTb, piBHICTb Mepej] 3aKOHOM Ta PiBHOMPABHICTb); 06MeXKEHHS
BJIAJU Aep:kaBu (po3noAija MiX riJikaMu BJIaiu, a TAKOXX CTBOPEHHS
i BIpoBa/[P)KeHHs] MeXaHi3My CTPUMYyBaHb i MPOTHUBAru); JeMoKpa-
TUYHICTb (HeBig4YKyBaHICTb OCOOGMCTOCTI Bif Aep:kaBH); a TaKOXK
MOIIMPEHHS 3aKOHO/[aBYOr0 3aKpilJieHHA K COLjia/IbHO-eKOHOMIY-
HUX TaK i KyJIbTYpPHUX NpaB JIIOAWHHU [2].

Taki HaykoBLi sk B. bBakymenko, M. Jleceuenko, C. /ly6eHKo,
B. Kynpiii, 10. [Tonsincbkui, JI. [lpuxoguenko, fA. Pagumi, A. Pauun-
cbkui, B. Pomanos, C. Ceprorin Ta B. TokoBeHKO 3a6e3nedyeHHs
npaB i cBo60/ JIIOAVHU B IOPUAUYHIN Hayli pO3rys/aeTbcsl SIK Ha-
NpsSIMOK Jiep>KaBHOI MoJIiTUKK. 30KkpeMa €. PoMaHeHKO MiAKpecIoE,
1110 Jiep>kaBHa MOJIiTHKA IOBUHHA OYTH CIIpsIMOBaHa SIK Ha 3abe3re-
YyeHHS aBTOHOMII iHAMBi/la, Tak i Ha 3abe3nedyeHHs MpaB i CBO6GO/,
JIIOAVMHU. BueHu HaroJsiollye Ha TOMy, L0 B »KOJAHOMY pasi He CJIif
HaMaraTucs BUDIWIUTH 3a JOAUHY 1 KUTTEBI NMpob6seMy, Jdlle
CTBOPUTH YMOBHU [iJIsl TOTO 11106 JIIOJJUHA OCOGHUCTO TBOpPUJIA CBOE
BJIACHE >KUTTSA Ta HecJa 3a Lie CBOI0 BJIACHY YaCTKY COLiaJIbHOI Bij-
noBiganbHOCTI [3].

[ToctanoBor BepxoBHoi Pagu Ykpainu «Ilpo 3acapgu nepxa-
BHOI OJIITUKY YKpaiHU B rajiysi npas JIOAWHY BiJ 17 4yepBHa 1999
p. Ne35» 6yJio 3aTBepkeHO 3acaZjd [Aep>KaBHOI MOJIITUKU B raaysi
npas JIIOAUHU. Tak cepesl OCHOBHUX HAIPSAMIB Jep>KaBHOI MOJITUKHU
B Tajy3i NnpaB JIIOAUHU BCTAaHOBJIEHO: CTBOPEHHS He3aJIeXXHUX
yMOB, BUPOOJIEHHSI MeXaHi3MiB i mpoleAyp /i MOBHOI i 6e3neper-
KOJiHOI peastizalii Ko>kKHOI0 0C06010 CBOIX MpaB Ta 3aKOHHHUX iHTe-
peciB; BLOCKOHAJ/IeHHs Nap/laMeHTCbKOI0 KOHTPOJIIO 32 JOTPUMaH-
HSIM KOHCTUTYLiMHUX IIpaB i CBO6O/ JIIOAUHU | TpOMaZisiHUHA Yepe3
IHCTUTYT YIOBHOBa)KeHOI'0 BepXxOBHOI Pasu Ykpainu 3 npas Jo4u-
HY; 3a6e3IeyeHHs 3aXUCTY JIIOJAUHU | TpOMaJiiHUHA Bif MocAraHb 3
60Ky iHILIOI JIIDAUHHU Ta NOCATaHb 3 6OKY Jiep>KaBH; yTBOpPeHHS ede-
KTHUBHOI CyZl0BOI BJIaJIU SIK FapaHTa IpaB i 0CHOBHUX CBOOOJ JIIOIU-
HY i rpoMa/isiHMHA BiZIOBiZIHO 10 KOHCTUTYLiI YKpaiHu [4].

Yka3owm [lpesugenTta Ykpainu Ne 212/2012 Big 24.03.2021 p.
«IIpo Ctparerito fepKaBHOI MOJITUKH CIIPUSHHSA PO3BUTKY I'poMa-
JASTHCBKOTO CyCHiJIbCTBa B YKpaiHi Ta nepuoyeprosi 3axoAu o0 il

103



peasizalii: BKasaHo, 11l0 MPiopUTET IpaB i CBOOGO, JIIOJUHU € OCHO-
BHMM IPHUHUHUIIOM /iep>KaBHOI NOJIITUKHU CIHPUSAHHA PO3BUTKY I'po-
Ma/ITHCBKOTO CyCHiJIbCTBa B YKpaiHi. MeTOw Aep>kaBHOI MOJIITUKA
B LKl cdepi € cTBOpeHHS GijibLI CIPUATIUBUX YMOB, CIPSIMOBaHUX
Ha 3a/10BOJIEHHA iHTepeciB, 3aXUCT npaB i cBo60/ JIIOJUHU | rpoMa-
JSHUWHA, NoAaJibllie CTAHOBJIEHHA TPOMaJsIHCbKOrO CyCHiJIbCTBa Ha
3acazax 6e3mocepeHbOI, TPeICTaBHUIIbKOI JeMOKpAaTil, LIUPOKOro
npoBa/KeHHs popM AeMOKpaTUYHOI y4acTi, caMmopeaJisariii Ta ca-
Mopraxisanii rpoMmazsH [5].

[llo cToCy€eThCA CUCTEMU HPUAUIHUX FApaHTIN NpaB i cBO6O],
rpoMa/isii, TO BapTO BiMITUTH, 1[0 BOHA XapaKTepPU3YETbCA CYKY-
MHICTI0 B3a€EMO3B’I3aHUX Ta B3aEMO/il0UNX HOPMATUBHO-IPABOBUX
3aco6iB ix 3a6e3nevyeHHs1. JJo HOpMaTUBHO-NIPAaBOBUX rapaHTi 3a-
6e3neveHHs MpaB i cB060/ rpoMaisiH HajleXXaTb HOPMU MaTtepiasib-
HOTo i mpolecyasnbHOro npaBa IOpPUAUYHI 3aco6u 3a6e3nevyeHHs
peastizaliii, 3aXHUCTy Ta 0XOpPOHU MpaB i cBO6O/I.

BapTo BKkasaTy, 1110 Ha NpPaKTHULi IpaBa i cBo604u rpoMajisiH
peani3yroThbcsl i 3a6e31e4yyr0ThCs 3a YMOBH iX HaJ[iIHHOTO 3aXHUCTY.
KoHCTUTYLiHHMMU rapaHTiIMM IIpaB i CBOGOJ, €: 3arajbHi rapaHTil
npas i cB06O/ JIOAUHU i rpoMajiiHUHA. Tak 3axuCT npaB i cBo6o.
€ 060B’s13KOM Jep:kaBu. CI0AM MM BiJHOCMMO: CaMO3axuUCT IpaB
i cB0GOJ, cyAOBUN 3aXUCT, Mi>KHApPOJAHUN 3aXUCT, BiJIIKOAYBaHHSA
36UTKIB, Ta HEBiJ'€EMHICTb MpaB i cB060/I; KOHCTUTYILiMHI rapaHTil
npaBoCcyAad. 3 MOMiXK HUX MU MOXXEMO Ha3BaTH rapaHTii nicyiHo-
CTi, MpaBO Ha WPUAUYHY [OINOMOTY, Mpe3yMIIisd HEBUHYBATOCTI,
MpaBoO Ha MeperJsj BUPOKY; KOHCTUTYIiHHI 0OOB’SI3KHU JIIOAUHU
i rpoMaZisHAHA cepes AKUX MU MOXXeMO Ha3BaTH [JOTPHUMaHHA
KoHcTuTy1ii Ta 3akoHiB, piBHiCTh 060B’SI3KiB, MOBara npas i CBo60,
iHmwMx oci6 [6].

[Ipo6sieMaTHKa Jiep>KaBHO-TIOJITUYHUX aCHeKTiB mpas i cBo-
60 JIIOJAUHU TJAYMAYUThCA BiZMOBiZHO /10 3MiCTy BaXKJIMBHUX MiX-
HapoAHHUX AoKyMeHTiB. C/1if BKa3aTH Ha Te, U0 MiXKHapoAHi ¢ak-
TOPY 3HAYHO BIJIMBAIOTh HAa HANPSIMOK JlepKaBHOI MOJIITUKY Ta Ha
PO3BUTOK IHCTUTYTY npaB i cBo6ok J0AUHU B YKpaiHi. [IpuHyun
NPIOPUTETHOCTI MIXKHAPOAHOTO MpaBa WLI0J0 BHYTPiZep>XaBHOTO
y cdepi npaB i cBo60/ JIIOJAUHU CTA€E BCe OibII BaroMuM i 3arajb-
HOBH3HaHUM.
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Beayun MoBy mnpo AieBi 3aco6u 3amobiraHHs MOPYILIEHHIO
npaB i cBO6OA JIIOJUHK Ha NPAKTHLi JepP>KaBOTBOPEHHS € Y/A0CKO-
HaJIeHHS CyCHIJIbHO-IPAaBOBMX MeEXaHi3MiB TrapaHTyBaHHA IpaB
JIIOJUHU 3 METOI0 yTBEPPKEHHS HEBiBOPOTHOCTI BiANOBiJa/IbHOC-
Ti BJIaAM 3a iX nopyueHHsl. A6 3a6e3Me4YuTH Lie HeoOXifgHI maHy-
BaHHS MPaBOBOro 3aKOHY Ta peaJibHUN PO3MO/Aia BJAAU.

OTXe, B OpUUYHIN Hayli MUTaHHSA 3a6e3MevYeHHsT EBPOIEe-
CbKUX CTAHJAPTIB NpaB JIJAUHUA € MaJOLOCAI/PKEHUMU X04a caMe
HayKOBi HalpalloBaHHs y [i#i cdepi MOXKyTb HaHIOBHillle 0O6IPYH-
TYBaTH Ta PO3KPUTH 3MICT I[bOTO MUTAHHSA 3 OTJISAY HA OCOOJIMBUI
CTaTyCc MpaB JIIOJUHH, SKOMY KOPECIOH/JYy€E KOHCTUTYLiNHUN
000B’SI30K JIeP?KaBH 111010 3a6e3MevYeHHs X IPaB.

Jep:xkaBHe ynpaBJiiHHS y cepi 3abe3nieyeHHs] EBPONENCHKHUX
CTaHJApTiB MpaB JIIOAWHU 3YMOBJIIOE PO3POOKY B3aEMO 0OYMOB-
JII0YOT0 MexaHi3My peasizallii npaBo3axucHUX QYHKIIHN JepKaBu
Ha piBHI 3aKOHO/IaB40i, BUKOHABYO0I Ta CyAOBOI riJiok Baajau. lin-
HiCTh MI>KHapOJHOTO J0CBiAly B 3a6e3neyeHHi MpaB JIOJUHHA BaXKKO
MepeoLiHUTH, OCKIJIbKH LieH AOCBi/| BIJIMBAa€ Ha 3ab6e3e4eHHs MpaB
JIIDJMHU B YKpaiHi i c/iyrye ocHOBOI0O pOMyBaHHS BJIACHOTO BiTUM3-
HAHOI'O JOCBIiZY 3 IPaB JIIOJAUHMU.
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IBanHa [Ipoup,

KaHAWAaTKa OpUUIHUX HaYK,
JIOLleHTKa KapeapH
aAMIHICTPaTUBHO-NPAaBOBUX AUCLUILIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

IF'EHE3A CTAHOBJIEHHA IHCTUTYTY
ITPAB I CBOBO/L
JIIOAUHU TATPOMAJAHNHA

[cTOpHYHO CKJIA/M0Ch TaK, L0 iIHCTUTYT NpaB i CBO6OJ, JIIOAU-
HU Ta TPOMaJisiHMHA 3aiiMa€ LieHTpaJibHe Micle i OpUJUYHUX Hay-
kax. [IpaBa Ta cB060AM € GaraToacneKTHUM SIBUILEM, MalOTb YHi-
BepCaJIbHUM XapaKTep, MICTATbCA y BCiX MOJITUYHUX JAeK/aapalisx
Ta NPOHUKAIOTh y BCi cpepU CyCHiJIbHOTO Ta FPOMaACbKOI0 KUTTS.
3arasioM $opMyBaHHA NOHATTA NpaB JIIOAUHUA PO3M0Ya/I0Ch 3 HAl-
JaBHILIUX 4YaciB CTAaHOBJIEHHA CYCIiJIbCTBA 1 TPUBA€E A0 CbOTOJHI.
Cnif, 3a3HaYUTH, WO BAXKJIMUBICTIO NUTAHHA LIOA0 CTaHOBJIEHHSA
Ta iCHYBaHHA IHCTUTYT NpaB JIIOJWUHU HA CbOrOJHI € IpeaMeTOM
Ta LIEHTPaJbHOI ifie€l0, AKa MiJAKPeCJI€E JeMOKpPAaTU4YHI OCHOBH
CYyCHiJIbCTBA, a TaKOX IpeJMeTOM [Jd IMOoAAJbIINX HAayKOBUX
JOCJi>KEHb.

Ha cborogHi, npo6ieMu npaB i cBO6OJ JIIOJUHU Ta rpoMajsi-
HHHa NPOJOBXYIOTh iCHyBaTH K Ha BHYTpiZiepKaBHOMY pPiBHIi, TaK
i Ha MiXKHapoZHOMY, IIPO 110 CBifYaTh BeJIMKa KiJIbKICTb 3B€pHEHb
Jlo EBpolelicbKOro cyAy 3 NpaB JIOAWHYU TPOMAJISIH Pi3HUX JepKaB.
[Ilo cTtocyeTbcst 06’eMy KOHcTaTalii EBponelcbKUM Cy[0M 3 NpaB
JIIOJAVHU TOPYILIEHb, AKi JOIMYyCKAalThCA AepaBaMHU CTOCOBHO IIO-
pylleHHS Npas i cBOGOA JIIOJMHU N0 BiiHOIIEHHIO 0 CBOIX rpoMa-
JIsiH, TO BOHU B3arajii HOCAATh 3arpo3/IMBUN XapaKTep, a KUJIbKiCTb
TaKUX MOPYLIEHb MPAaKTUYHO B YCiX KpalHaxX CBITYy 36iJbIIYETbCS
[1, c.139].

AHani3 icTopu4yHUX eTamiB CTaHOBJIEHHS1 Ta (GOpMyBaHHS
npaB i cBo6oj JIOAWHU i rpoMajsiHUHA [JI03BOJISIE JATH NPABOBY
OL[IHKY IX CTaTYCHOCTi B KOXXHHUU OKpeMO B3ATHU iCTOpUYHUU nepi-
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o/ i BCTAHOBUTH NPUYMHU HiBesIlOBaHHS NpaB i cBO6GOA JIIOAUHU
i rpoMaZiiHMHA HA Cy4YacHOMY eTamni pO3BHUTKY CyCHiJIbCTBa Ta J0-
CAAI'TA OCHOBHOI MeTH po6oTH [2, c. 135].

HaiiBaromMimuM kpokoM B ¢popMyBaHHI Ta 3aKpiljieHi OCHOB-
HUX NpaB i cBO60J, JIIOJUHU Oy/10 MIPUMHATTA 3arajbHol JeKJapa-
1isl TpaB JIIOUHU, 0COOJIMBICTIO 3MICTY IKOi CTa€ Ta 06CTABHUHA, 1[0
He JUBJISYUCb HA HEBUKOPUCTAHHS TepPMiHy «BEpXOBEHCTBO Ipa-
Ba», 3 TEKCTY JOKYMEHTAa BOAYAETHCS, L0 el MPUHIUII TPOHUIYE
BeCh Ii 3MICT i CBiJYATh NP0 NOBAXKHICTh, NPIOPUTETHICTDb Ta HENO-
XUTHICTb IHCTUTYTY NpaB JIOJUHU HAJl Cy0’ EKTHUBI3ZMOM Jiep>KaBHOI
BJIaAU 6yAb-siKol KpaHu. [IpyHIMN BepxXOBEHCTBA MpaBa 3aKpime-
HUH i B Aitouiil KonctuTynii Ykpainu: B 4. 1 cT. 8 nmigKpecatoeTbcs,
1110 B YKpaiHi IpHU3HAEThHCA | rapaHTYETbCA NPUHLMII BePXOBEHCTBA
npaaa [3].

[ToBara (a6o JOTpUMaHHs) NpaB i CBOGO/, JIOJAUHU CJAYKUTh
MPUBOJIOM /ISl 3aTBEP/PKEHHS HaWBuULIOI LIiHHOCTI — 0ocobu B Aep-
aBi i cycninbcTsi. JepxaBa, Ail04M B paMKax NPUHHATHUX Helo 3a-
KOHIB, HaJlJfg€ IrpoMajaH LWUPOKUMHU MOXJIUBOCTAMHU peasisaliil
CBOIX iHTepeciB i noTpeb, peasi3oBYyIOYU BiJOMUH NPUHLHUI: «J0-
3BOJIEHO BCe, 1110 He 3a00pOHEeHe 3aKOHOM». Y JIeMOKpaTU4YHiN npa-
BOBiMl Jiep>kaBi IpaBo 0OMeXye Jep:KaBHY BJajJly i BUCyBae 0coby
JIIDJIJMHY, KOr0 CTAaTyC i NpaBa Ha NepeJHill nyaH [4, c. 92].

IcHyroO4i cborofHi MiXHApOJAHO-NIPAaBOBiI CTaHAAPTU IpaB
i cBO6OJ He OyJIM CTBOpEHI Bifipa3y, iHCTUTYT Ileil CTBOPIOBABCS
IOCTYNOBO, y IMpoLeci TpUBajJUX NOIIYKIB ONTHMaJbHUX MOJe-
Jied CHiJIKyBaHHs, MOBEJIHKHU 1 JiIIbHOCTI J0Jled B iX B3aEMOAIl
3 CYCIJIBCTBOM i JepkaBoio. JIIOACTBO 3aBXAU INparHyJjo 3AiHc-
HeHHS ofHiel BakJUBOI izei, mo6 6ysa «piBHICTb JiOAeH BCix
pac i pesirin».

Kaxy4u npo icTopuyHy 06yMOBJIEHICTb BUHUKHEHHS i po3-
BUTKY {HCTUTYTY IpaB i cBO6GOJ JIIOAUHU i TPOMaAsIHUHA, MAETHCS
Ha yBas3i, nepiu 3a Bce, HEOOXiAHICTb TEOPETUYHOTO i MOPiBHSAJIBHO-
MpaBOBOT0 aHa/li3y nporo sBvua. OfHAK, NoNepeAHbO HEOOXiZHO
3BEpPHYTH yBary Ha ps/j IpaB i cB060/J JIIOAUHH, SIKi HE MOXKYTb 6Y-
THU MOCTABJIEH] B 3aJIEXKHICTH BiJ| IX IPaBOBOr0 peryJil0BaHHS, BOHU
€ IPUPOJSHUM IIPABOM HaA iCHYBaHHS (HAMPHUKJIAJ, IPABO HA KUTTH,
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Ha cB060/ly, Ha 6e3MeKy, Ha BJIACHICTb, HA PO3BUTOK i piiHY MOBY
iT.n)[5 c119].

[li npaBa i cB060¥ BUHUKAIOTh Pa30M 3 HapO/KEHHSIM JIIO-
JIMHY, He3aJIeXXHO B AKiN KpaiHi i skiil Aep>xaBi BOHa Hapojuacs,
icHye B LI} Aep>kaBi IpaBoBa CUCTeMA 10 3abe3MeyeHHI0 Ta rapaH-
Till MpaB i cBO6O/ JIOJWHU W rpoMajisHUHA YU Hi. [IpaBa i cBo60H,
1[0 CTAaHOBJISATH NPUPOJHE MPABO, Mepe/lyloTh BUHUKHEHHIO Jiep-
»KaBU i 3aKOHOJIABCTBA, BOHU He MOXYTh OYTH BiZiiGpaHi y JtoAuHH,
He MOXYTb OyTH ob6MexxeHi abo ckacoBaHi. Taki mpaBa i cBo6oau
€ HacJiAKOM caMol [0BM JIIOJUHU Ha CBIT, iCHYIOTb 3aBX/JHU 3 JIIO-
JHUHOI0, CKJIaZal0Th OCHOBY ii KUTTEAIA/IBHOCTI, QyHJAaMeHT icHY-
BaHH{A B3araJi. 3 HaBeJi,eHMX BHUIIE Mi/[CTaB 3a3Ha4veHi npasa i cBo-
6011 Ha3UBAIOTbHCSA MPUPOJHUM TPABOM JIIOJUHU i TpOMaJiTHUHA.

YBaru BUMarae i yToYHeHHS NUTAHHA CIIiBBIJHOLIEHHH I10-
HATh «JIIOJWHA» i «rpoMaAssHUH». Kol BUKOPHUCTOBYIOTh TEPMiH
«IIJMHAa», 3a3BUYal MaloTh Ha yBasi 0coby, nepcoHny, iHAUBIA, iH-
JUBIyyM. A fIKIIO 3BEPHYTUCH [0 TEePMiHY «TPOMaJIIHUH», TO K
CHHOHIM 3BUYaWHO BUKOPHUCTOBYETHCSA «MiAAaHUN». TaKUM YMHOM,
BiZICYyTHICTb CMHCJIOBOI TOTOXKHOCTI, pi3He eMolliiiHe ix 3abapB.JieH-
He, cneyddika KOHTEKCTHOI'O BXXUBaHHA Jal0Th HaAM MiZicTaBy YHHU-
KHYTH MPOGJEMU CUHOHIMIB IIMX JIBOX CJiB. AJjie IKIIO IIi TepMiHU
He MOXYTb BXXMBATHUCS K TOTOXHi, He06Xi/THO MOKa3aTH ix BiMiH-
HOCTi, 0COGJIMBO, K0 WAEThCS MPO MpaBa i CBOGOHU, 1[0 CTAHOB-
JISITh IPUPO/IHE TTPABO JJUHHU [6, c. 117].

Ak 3asHavyae M. I. Ko3wb6pa, ¢inocodpcbke ocMucaeHHs npa-
BOBOI peasibHOCTI 04aJsjocs 3 pOo3MeXXyBaHHSA NpaBa Ha NMPUPOJAHe
i mo3uTuBHe (MMO3UTUBHE) — 3 TOTO, 1[0 CAMe e PO3MEXYBaHHS 30-
PIEHTYBaAJIO Ha MOLIYK OCHOB MpaBa B MPUPOJHOMY KUTTI JI0/eH, B
WIKJACBKIHN cyTi» iX 6yTTs». | gani BiH Bil3HaYaE, 1110 «OCHOBHA I[iH-
HICTb NiX04y [0 NMPaBOBHUX fIBUIL] 3 MO3UIil NPUPOJHOrO MpaBa
NOJISITAE B TOMY, 1[0 TAKUM LIJSIXOM MOXHA BUUTHU i3 3aMKHYTOTrO
KoJIa OJHHUX JHlIe IPUAAYHUX sBUL] i 6e3nocepeAHbO 3 HUMU
NnoB’s13aHuX (Lie 3 «<elIOXM MOHOHOPM») GeHOMEHIB — eTHUKH, peJlirii,
i mo6ayuMTH OCHOBHM, TOYHille, MabyTb, MiJOCHOBM MpaBa, MpPH-
YoMy TaKi OCHOBHU ab0 MiZOCHOBH, AiMCHO MalwTb [JIs 3aKOHIB,
NMpaBoOCYAAsA, BCiX WOPUAUYHUX SBUIL BHU3HA4YaJbHe, 6Ga3HCHe
3Ha4YeHHsA» [7, c. 28].
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Illo  mo 3arasbHOI Jeksaparii nmpas i cBo60/ JIOJUHH, TO
B LIbOMY [IPaBOBOMY JOKYMEHTI U/ieThCs TIJIbKHU NPO NpaBa JIOLU-
HU | paKTHYHO He BXKUBAETHCS TEPMiH «IIpaBa rpoMajsgHHHa». 3a-
rajibHa Jlekjapalisi npaB JIIOAMHU BUCYBAa€ Ha MepIIUH MJaH 3ara-
JIbHOJIIOJCHKI LIiHHOCTI, BBaXkalouM IX HaWBaXKJIMUBIIIMMHU i 3HAUy-
LIIMMH, SKi 3aBXO1 MOBUHHI 3HAXOAUTHUCA MiJ HAaAiMHUM 3aXUCTOM
nepkaBu. ToMmy BCi JiloAu, He3aJIeXXHO BiJ 06CTaBHUH, He MOXYTb
OyTH 10306aBJIeHi 0CHOBOTIOJIOXKHUX MPaB i CB060/] 6€3 3aKOHHUX Ha
Te nifgcras. [I[paBa rpoMaZiiHMHA, TAKKUM YMHOM, BBXKAJIMCS I104aT-
KOBUMMH BiJ IpaB JIIOJWHY, pO3r/Ajanucs sK npaBoBa ¢opmMma 3a-
KpillJIeHHS NpaB JIOAWHU. | Ay>Ke 4yacTo y KOHCTUTYLisX 6araTbox
KpalH He MPOBOAMUTBHCA YITKOTO PO3MEXYBAaHHA MK LUMU MO-
HATTSIMH, BOHHM 4YacTO NiAMIiHSIOTb OJHE OJHOro abo MIPOCTO
3MILIYIOTHCA.

3arasbHa JekJapalis npaB JwoAuHy Bif 10 pyaHs 1948 p., gk
cnenudiyHUM 36ipHUI Mi>KHApO/IHO-TIPAaBOBUM JJOKYMEHT yBibpasa
B cebe BCi locArHeHHs CBiTOBOI muBijizanii y chepi npaB o uHHY,
BKJ/IIOYA€E BECh KOMILJIEKC IIpaBa i cB060/1 y UUBIJIbHIN, NOJMITUYHIH,
collia/IbHO-eKOHOMIUHIH i1 Ky/IbTypHUX cdepax [8].

Cepes, UMBIJIBHUX INpaBa MPOTOJIOLIEHI: MPaBO Ha KUTTH,
cB060JIy i 0COGUCTY HeOTOpPKaHHIiCcTh. llIMpoko mpejcTaBeHi Mo-
JIITUYHI mpaBa: cBo60/a NMepeKoHaHb, CBOOOJA COBiCTi, mpaBo Ha
y4acTh B MUPHHUX 360pax i acollialjisx, mpaBo Ha yNnpaBJiiHHS CBOEID
KpaiHolo, Bubopyi npaBa, cBo60/Ja nepecyBaHHs, IPaBO NPUTYJIKY,
rpoMajisiHCTBa, NpPaBO BOJIOAIHHSA MallHOM, MpPaBO OJPYKYyBaTHCS
i 3acHoByBaTHU ciM'10 6e3 KOJHUX 0OMexeHb. Barome Micie B f10-
KYMEHTI 3aiiMaloTh COljiaJIbHO-eKOHOMIi4Hi IpaBa i cBo6o1: NTpPaBo
Ha Ipalilo, Ha CIpaBeAJIUBY i 3aZj0BUIbHY BUHAropoAy i Ha piBHY
OIJIaTy 3a PiBHY mpaljto, IpaBo Ha CTBOpPeHHs MpodcCmisiok, TpaBo
Ha BiJIMOYMHOK, NpaBO Ha coljiajibHe 3abe3neyeHHs i 0cO6JIUBUI
3axXMCT MaTepUHCTBA i AUTUHCTBA. B okpeMux crarTtax Big 10 pya-
HA 1948 p. nporosionlyeTbcs NpaBoO Ha OCBITY i y4acTb B KyJbTYyp-
HOMY XUTTi [8].

3araJsibHa JekJapalis npaB JIIOJAUHU «3HaHLLJIa CBOE BU3HA-
YyeHHs B YKpaiHi Jjvile micas mporoJiolleHHA il He3asleXHOCTI.
YkpaiHa BHUC/lI0BUJIa CBOXO NOBary [0 IibOTO JOKYMEHTa Mepef yCiM
y KoHcTuTyuii, 3ano3u4uBIIN HOPMHU ii IPyroro po3fiay 3 TEKCTY
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3araJibHOI Jlek/aapauil npo npasa JIOAUHU». ToMy, c/1if, KOHCTATY-
BaTH, L0 iCHYE BiAMIHHICTb Mi>K IOHATTAMU IIpaBa JIIOAWHU i IpaBa
rpoMaZisiHuHa i, MabyThb, IpaBa JIIOJAUHH i IpaBa rpoMa/issHUHA 3aB-
KU 3HAXOJUTHUMYTbCSl B TICHOMY B3a€EMO3B’SI3Ky i B3aEMO3aJiex-
HOCTi, a mpolec po3lMUpeHHs 06cAry mpaB rpoMajsHuHa i fgasi
MpPOJ0BXKYBAaTUMETbCH.

Ha nuigxy cTtaHoOBJ/IeHHS 1 pO3BUTKY IHCTUTYTY NpPaBOBOTO
CTaTyCy JIOAWHU i TpoMajisHUHA NpUKAMasocs 6araTo MpaBOBUX
aKTiB, IKMM HaJ/Ie)KUTb BarOMMH BHECOK y PO3BHUTOK L|bOTO IHCTH-
TyTy. Cepep Hux: [leTuuis npo npaBa 1628 p. Habeas Corpus Act
(1679 p.). Binap npo npasa (1689 p.), Jeknapalis He3aaeXHOCTI
Cnony4denux llltaTiB AMepuku (1776 p.), dpaHuy3bka Jlekaapaunisa
npaB JIIOJAUHM i rpomMaasgHuHa (1789p.), i, 3BUYaiiHO », 3arajibHa
Jlekjlapalis npaB JIIOAWHH, NpUiiHATa ['eHepasibHOlO AcaMbJieero
OOH B 1948 p. Kpim Toro, B 1966 p. OOH npuiiHsia JBa BaXKJIUBUX
JOKYMeHTHU: MiXKHapoJHUN MaKT NpO TPOMaAsSHCbKI i moJiTHU4HI
npaBa Ta Mi>kHapoZJHUU MaKT NP0 eKOHOMIi4Hi, coljia/ibHi i Ky/JbTy-
pHI NpaBa, fAKi cHiJibHO i3 3arajbHOIO JleKJapali€o Npo npasa i
CBOGOIU JIIOJJUHU CKJIa[Al0Th TaK 3BaHy XapTito npaB JioAguHH. [o-
pedHo 3raZilaTH i Npo iHi Mi>KHAapOJHO-IIPABOBI aKTH, 1[0 CTBOPUJIU
OCHOBY JJ1f1 TIOJaJ/IbLIOT0 3aKpinJieHHs1 1 po3BUTKY mpaB i cBOGOS
JIDJVHY i rpoMajisHMHA: 3aK/I0YHUN aKT Hapaau 3 6e3nekH i criB-
pob6iTHUITBA B €Bpomni (1975 p.), MlincymkoBuil mokymeHT BimeH-
CbKOI 3yCTpiui Npe/cCTaBHUKIB Ziep>KaB-y4yacHUKiB Hapaau 3 6e3ne-
KU Ta cniBpob6iTHULTBA B €Bponi (1989 p.), KonBeH1isa npo BcTaHo-
BJIEHHSI MI>)KHapOAHOI cUCTEMU 36epeKeHHs NpaB y rajaysi coujianab-
Horo 3a6e3nedeHHs (1982 p.), [lapusbka XapTis A/ HOBOI EBponu
(1990 p.)Tain [9, c. 173].

[loganbmiM KPpOKOM Ha LLJIAXY [0 3aKpilJieHHA NpaB i CBO-
60/ JIDJMHU CTaJI0 yXBaJleHHs B IIiH »ke KpaiHi B 1679 p. BxKe Ha-
3BaHoro HabeasCorpusAct. LluM aKTOM BCTaHOBJIIOBAJIUCS NpolLe-
JAypHi rapaHTii 0co6UCTOI HEJOTOPKAHHOCTI 0COOGHM, BBOAUBCSA iH-
CTUTYT MOPYKH i 3aCTaBH, a TaKOXK BCTAHOBJIIOBAJIMCS 0OMeEKEHHS
TepMiHIB TPUMaHHA Mij, BapTOI0.

B 1689 p. B AHrjii 6yB npudHsATU# bisib npo nmpapa, akui
CTaB IOPUJUYHOI0 MiJICTABOK KOHCTUTYIIMHOI MapJ/laMeHTCbKOI
MOHapxii, AKM{A rapaHTyBaB NpaBoO MiJJaHUX 3BepPTATUCA 3 NETU-
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I[i€l0 10 KOpoJisi, 0OMEXUB PO3Mip CYJOBHUX CTATHEHb i mTpadis,
IPOroJIOCUB CBOOOAY BUOGOPIB B mapsaMeHTy, CBOGoAY c/oBa i y-
MOK B HOro CTiHax.

[TapajsiesibHO 3 UMM, mifg BIUIMBOM [IpocBiTHUILITBA, BCe Gijib-
110i CUJIM HaGUpPaloTh iflel CBO6OAH, MPUPOJHUX MTPaB JIIOAUHH, CyC-
MiJIBHOTO JOrOBOpPY, po3mnoainy Baaau. HeoljiHeHHUM npaBOBUM
JOKYMEHTOM, IKMH PO3BUHYB | KOHKPETU3yBaB i MOJIOXKEHHS, €
Jexnapanisa HesanexHocti CIHIA 1776 p., ka nporoJiowyBaJa, o0
BCI JIIOAW CTBOPEHI PIBHMMU i BCi BOHU HAAJAKOTHCA CBOIM TBOp-
IleM NeBHUMU He BiJi'EMHUMU NpaBaMH, [0 IKUX HaJIeXKaTb XUTTS,
cB0060/a, NparHeHHs Ha WacTs, i o ypsaau GopMyoThCs AJs TOTO,
106 3abe3ne4yuTH Li NpaBa, a BJaJa BUBOJUTHLCA 3 YroAud THUMH,
KHMM BOHM yIpaBJAOThb. Y nboMy fokyMeHTi i B Konctutynii CIHA
1787 p. 6ysv 3akjajieHi He TiJIbKK 3acaZid aMepUKaHCbKOI'0 KOH-
CTUTYIiOHAJi3My, ajie ¥ OCHOBM TyMaHICTUYHOI KOHIeMNIii Mmpas
awaunu [10, c. 22].

[IpoTe, MOBOPOTHUM IYHKTOM B icTOpii JitofcTBa B Horo 60-
poTh6i 3a yTBep/>KeHHs NpaB JJAWHH, 6ysa Bennka ¢paHiy3bka
peBOJIIOLf, IKa CTBOpPUJA JOKYMEHT iCTOPUYHOI Baru - Jlekaapa-
1[iI0 MpaB JWOAWHYU i rpoMaAsgsHuHa 1789 p. Jleknapaljis Boepiie Ha
3aKOHO/IaBYOMY piBHi 3akpinuia npuHUMn ¢opmasibHOI piBHOCTI
BCiX IrpoMajiiH Iepes, 3aKOHOM, 3aKJ/ajJla OCHOBHM YHiBepCa/bHOI
KOHLenujii npaBs JioAuHU. Bysia nporoJsioueHa cBo6o/a CoBicTi, CBO-
60Jla C/I0Ba, MPe3yMIILisi HEBUHHOCTI, HeIOTOPKAHHICTh 0cO6U Ta
MaiiHa, a TaKOK BCTAHOBJIIOBAJIMCS 000B'I30K Jep:KaBU 3abe3meuy-
BaTH ¥ rapaHTyBaTH NpaBa i cBo60H JIOAWHY, i TpaBo rpoMajsaH
Ha omnip npurHo6JieHHIo [11, c. 14].

[lopanbiie popMyBaHHSA CTAaHAAPTIB y rajaysi npas JIIOJUHU
akTuBizyBasiocs micas [Jlpyroi cBiToBoi BiliHU. CaMe TO/Ai NUTaHHSA
3axXMCTy IpaB JIIOJYWHU LKMPOKO BUWIJIO 33 BY3bKOHAliOHaJIbHI
MexXi i cTas10 06’€EKTOM peryJitoBaHHS Mi>XKHapoAHoro npasa. B 1948
p. FenepanbHoOo Acambseeto Opranizanii O6’eqHanux Hauiil 6ysa
NpuiiHATaA 3arajbHa Jekjapalis npas i cBO60 JIIOAUHU — NepLIni
JOKYMEHT yHiBepCaJIbHOI'O XapaKTepy, Ha Mi>KHapOAHOMY DiBHI, 10
IPOroJIOCUB OCHOBHM TpPOMaJAHCBbKHUX, MOJITUYHHUX, COLiaJbHO-
€KOHOMIYHHUX | Ky/JIbTYpHUX IIpaB i TUM CaMMM BCTaHOBHWJIA CTaH-
JapTH Ta ifieany, sAKi 40 CbOTOJIHI € OPIEHTUPOM [JIs BCiX KpaiH Ha-
uoi myiaHeTH [12, c. 116].
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3 BUlIe HaBeJeHO BapTO 3ayBaXKMTH, 1|0 BU3HAYEHHH Ta 3a-
TBep/JyKeHHsl IHCTUTYTY HpaB i cBOOOJ, JIOAUHU NPOMILIO JOBIUH
Ta BaXKHM m1ax. CaMme 60poTh6a 3a paBa JIOAWHY, 3a HOBI cTyme-
Hi CBOGO/M CTa€ KaTa/li3aTOPOM LIMPOKOMACIITA6HUX 3MiH B CycHi-
JIbHO-TIOJIITUMHOMY KUTTI Ti€el abo iHIIOI KpaiHH, Befie O HOBOIO
OCMHCJIEHHS poJii JIIAUHM Y 11 BiJHOCMHAX 3 CYCHIJIbCTBOM i Jiep-
»KaBol0. BaxK/IMBicTb 3aKpinJieHHS OCHOBHUX MpaB i CBOOO IIAUHHU
B MDXXHApO/JHUX Ta BHYTPIIIHBO/JepKaBHUX HOPMATHUBHO-IIPaBOBUX
HaJla€ MIMPILe KOJIO FapaHTik Ta MeXaHi3My iX 3aXUCTY.
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Mupocaasa CipaHr,

KaHAWJATKa I0PUJNYHUX HAYK, JOLLEHTKA,
3aBiJlyBayKa MaricrpaTypu
HaByasbHO-HayKOBOTO iIHCTUTYTY NpaBa,
IICUXO0JIOTil Ta iIHHOBaIiMHOI OCBiTH
(HayioHanvHull yHigepcumem

«/Ibgiscbka nosaimexHika»)

OCOBJIMBOCTI PEAJII3ALIII IPABA
HA CITIPUAT/IMBE HABKOJIMIIHE CEPEJOBUILE

JltoayHa Ma€e OCHOBHe IIpaBO Ha CBOOOJyY, PiBHICTH i cipuaT-
JIUBl YMOBH KHUTTA Yy HaBKOJIMIIHbBOMY CepeJlOBUILi, Hece rOJ0BHY
BiIOBIJAJIBHICTh 32 OXOPOHY Ta MOJIINUIEeHHS HaBKOJIMIIHbLOTO Ce-
peloBHUINa Ha 6J1aro HUHIIIHBOTO i Mal6yTHIX MOKoJIiHb. (/lekapa-
i Kondepennii Opranizanii O6’ejHanux Hariiii 3 mpo6JieM HaBKO-
JIMIIHbOTO cepenoBulla, CTokrosbM, 1972 pik). Yke 6arato aecs-
THJITb GOPMYETHCSA YV CBiIOMOCTI Jito/iel HEOOXiIHICTh 36eperkeH-
Hfl HaBKOJIMUIHbOTO cepefioBUIlA. YuMM rynblie po3yMiHHA Liel
HeOoOXiJHOCTi, TUM »KOPCTKillle MIPOTUCTOSIHHS €KOHOMIYHUX iHTe-
pECIB i eK0JIOTIYHUX BUMOT.

B VkpaiHi cycninbHi BiiHOCUHM y cdepi ekoJiorii peryJito-
I0TbCS HOPMaMM €KOJIOTIYHOIo IpaBa Ta HOPMaMH, 1[0 MiCTATbCA
B IHIIMX rajyssx, BKJIOYal4u MixHapogHe npaBo. OcHOBHe 3ara-
JIbHEe NpaBO KOXXHOTO Ha CIPUAT/IMBE HAaBKOJIMIIHE CepesOBHUILE,
3akpimsieHe B KoHcTuTynil YKpalHy, € OCHOBHHUM IOCTYJ/IaTOM, 110
BU3HA4a€ 3MiCT ycbOT0 eKOJIOT{YHOr0 3aKOHOAaBCTBa YKpainu [1].

Jep:kaBHe pery/oBaHHa y cdepi ekoJsiorii 3a LijlbOBOIO
03HAaKOK0 MOXXHAa YMOBHO PO3JIJIMTH Ha NPUPOAOKOPUCTYBAHHA Ta
NPUPOLOOXOPOHHI HanpaMHU. BiAnoBiAHO eKOJIOTIYHI MpaBa JIIAU-
HU i rpoMajissHUHA CTAHOBJIATD LM KOMILJIEKC B3aEMOIIOB I3aHUX
npas, sKi, 3 0JHOr'0 60Ky, AAIOTb MOKJIUBICTh 3/1ilICHIOBAaTU TeBHUM
BIJIMB Ha HAaBKOJIMIIHE CepeJlOBHIe, a 3 iHIIOro, IJIAXOM BCTAaHOB-
JIeHHs1 06MeXXeHb TaKOr'o BIJIMBY, 3a6e3MeyyloTb y NepCcneKTUBi
0XOPOHY HABKOJIMIIHBOTO CepelOBUIIA.

Peanizalnisi /iep>kaBHOTO peryJiloBaHHsS 3/1iHCHIOETbCS 4yepes
JiSJIBHICTD BiZIOBIAHUX Aep:KaBHUX CTPYKTyp. MiHicTepcTBO npu-
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poaHUX pecypciB i ekosiorii Ykpainu (gani - MiHZ0BKi/IA YKpaiHu)
3/ilicHI0E QYHKIiI 3 BUPOOGJIEHHS Jlep>KaBHOI MOJITUKK Ta HOpMa-
THUBHO-IIPaBOBOI'0 PeryJloBaHHA y cdepi BUBYEHHS, BAKOPUCTAHHS,
BiATBOpEHHSI Ta OXOPOHU NMPUPOJHUX PeCypciB, y chepi 0XopoHU
HaBKOJIUIIHBOTO CepefloBUILA. BaxK/JMBUM IHCTpyMeHTOM, L0 3a-
0e3rneuyye BUKOHAHHS BUMOT 3aKOHOJABCTBA, OTXKE, 3aXUCT €KO0JIO-
riYHUX MpaB POMA/ISH, € AiJIbHICTb OPraHiB Jep>KaBHOTO €KOJIOTi-
YHOTO HarJsazgy.

3rigHo 3akoHy «[Ipo 0XOpOHY HAaBKOJIMIIHBOI'O IPHUPOJHOTO
cepeZloBHUILA» MiJ, Aep>XKaBHUM €KOJIOTIYHUM HarJgaJ0M pO3yMi€Tb-
cs [JiFAJBHICTD, COPSAMOBaHa Ha Nollepe/KeHH, BUABJIEHHSA Ta NpU-
NMUHEHHS MOpYylLIeHb BUMOT, BCTAaHOBJEHUX 3 METOI0 OXOPOHM Ha-
BKOJIMIIIHBOTO Cepe/loBMILA, 3a JOMOMOT00 OpraHisanii Ta npose-
JEeHHS NepeBIPOK, BXKUTTS 3aXO0/iB I0J0 YCYHEHHS HaCJAiJKIiB MO-
pylLIeHb, AiSJIBHICTb 3 CHCTEMaTUYHOIO CIIOCTEPEKEHH, aHa/Ii3y Ta
NporHo3yBaHHA [2].

BignosigHo fo [losoxxeHHda MiHiCTEpCTBO 3aXUCTY AOBKIJLIA
Ta MPUPOJHUX pecypciB (mani — MiHJOBKI/IJIA) € EHTPAJIbHUM 0Op-
raHoM BMKOHABYOI BJIaJiy, 10 3iMCHIOE QYHKIII KOHTPOJIIO Ta
Harsay y chepi NpUpoJOKOPUCTYBAHHS, Y MeXax KOMIeTeHI{l y
rajysi 0OXopoHH HaBKOJIMIIHbOTO cepesoBuULia [3].

KoHTpo/sibHO-Har/j0Ba AiIbHICTL TpaAuLiiiHO cnpuiiMa-
€TbCA Y CyCHiJIbCTBI B HEraTHUBHOMY KJIOYi, TaK sK nepejbadae
BCTAHOBJIEHHS IEBHUX 0OMeEXeHb AiSJIbHOCTI Ta HACTYI MOX/JIUBUX
HEraTUBHUX HACJIJKIB y BUIJIALI BUHUKHEHHS BiJNOBIJAJIBHOCTI,
BIZIMOBIAHOI NOPYIIEHHIO.

JlolliIbHO BifI3HAYWUTH, IO caMe TaKi 0OMeXXeHHsI 3abe3e-
YyIOTb 3aXUCT IpaB I'POMaZsAH Ha CIPUAT/INBE HaBKOJIMILHE cepe-
JOBHUILE, 0 € JOCUTH MMAapaZlOKCAJbHO. Y BiZIOBIJHOCTI 3 OCTaHHI-
MM TEHJIeHLiIMU NMPAaBOBUI PO3BUTOK OTPUMYIOTh PpyHKIT MiHmo-
BKi/IJIA 3 MpoQiJIakKTUKK Ta 3ano6iraHHs MOpylIeHb MPUPOI00X0-
POHHOTO 3aKOHO/ZABCTBA. Y PO3BUTOK JaHOI'0 HAaNpPsAMKY Ha MiHz0-
BKI/IJISI TOKJIaZieHO QYHKILiI0 3 TPOBe/IEeHHS €KOJIOTiYHOI OCBITH /14
dopMyBaHHS €KOJIOTiYHOI KYJbTYpH y CYyCHiJIbCTBi, BHUXOBaHHS
J6allJIMBOr0 CTaBJEHHS 0 NPUPOJH, PaLlioHaJIbHOI'0 BUKOPHUCTaH-
HA IPUPOJHUX PecypCiB.
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Ha nHamy ayMKy, came eKoJioTiuHa MPaBOCBiOMICTb OKpeMOi
JIIOJJMHU Ma€ CTaTU OCHOBHOIO CKJIAJIOBOIO y 3aXMUCTi €KOJIOTIYHHUX
Npas.

Y faHu# Yyac JOBKi/IA BijuyBa€e KoslocaJbHE aHTPONIOTEHHU N
BIJIUB. [IparHeHHs [0 JOCATHEHHS eKOHOMIYHMX i COLljaJIbHUX MO-
Ka3HUKIB IepeBaXka€ HaJ, NPUPOJLOOXOPOHHUMHU ILiIJIIMH, CTaBJIEH-
Hfl 10 HaBKOJIMIIHBbOTO CepefloBHUILA fK [0 CUPOBUHU Ha piBHI
OKpeMOoro rpoMajissHMHa Ta Ha Jlep>KaBHOMY, JOCUTb TPaAULiiHO.

BuHMKae HarajbHa MoTpe6a 3MiHU CYCIiJIbHUX BiJHOCHUH J10
eKoJIoTiYHUX npobJieM, popMyBaHHS MPABOCBiAOMOCTI, 3aCHOBaHO-
ro Ha pO3yMiHHI BaXXJIMBOCTI paliOHaJIbHOTO IPUPOLOKOPUCTY-
BaHHA. JII0AY MOBHHHI pO3yMiTH, 1Ke Ha JaHUH MOMEHT CTaH Ha-
BKOJIMIIIHBOTO CepefoBUINA | TPUPOAHUX PECYPCiB, siKi BUPOOHUYI
i coniasbHi YMHHUKHU MalOTh HaHGiNbIINHA BIJIMB, AKi KOMIOHEHTH
cepe/lOBHILA He BiANOBIJalOTh BCTAaHOBJIEHUM BUMOTaM, fKi CTaHO-
BJIITh Hebe3MeKy /15 3[J0pOB’sl.

Ha pgaHuii MoMmeHT npo6JieMa iHGOPMOBAHOCTI HaceseHHS
Mpo Te, 110 BiOYBAETbCA 3 HABKOJIUIIHIM cepe/lOBUILEM, 3a/IMIIa-
€TbCS1 He BUpinleHot. TUM 4acoM, rpoMajisiHU MpPH 3AiMCHEHHI 110-
JIeHHOI JisiIbHOCTI He 4YacTo 3aMUCIIOITHCI MPO HeoOXiAHICTh
JA6alnnBOro craBjeHHs A0 npupofu. Cy6’eKTH MiANPUEMHUILBKOI
JISJIBHOCT] He TiJIbKM He 06MeXYIOTb BILJIMB HA HABKOJIMLIHE cepe-
JLOBHILe, ajie irHOPYIOTb BUMOTH €KO0JIOTIYHOI'0 3aKOHO/LaBCTBa.

Heo6xifgHicTb Aep)kaBHOT'O PeryJ/roBaHHSA AiJIbHOCTI y cdepi
NPUPOIOKOPUCTYBAHHS, MOKJI3JaHHA BiJMmoBigasbHOCTI Ha 0Ci6,
AKI TNOpYyLYITb BHUMOIM NPHUPOJOOXOPOHHOIO 3aKOHOJABCTBA,
o4yeBUHA. OCHOBHUM iHCTPYMEHTOM TaKOI'0 PEryJIIOBaHHA € 3.iH-
CHIOBaHa OpraHaM{ BMKOHAaBYOi BJIaZiJd KOHTPOJIbHO-HAIJIAL0BA Ta
J03BiJIbHA JiSIJIBHICTB, [0 peani3yeTbcsd yepe3 MiHOBKIIIA.

Y 3B’I3Ky 3 BUHSITKOBOI BJIACTUBICTIO HaBKOJIMLIHbOIO Ce-
penoBUIa [0 CAaMOCTIMHOI HeWTpasisalil HEeraTUBHOIO aHTPOINO-
reHHOr'0 BIJIMBY, HaHeCeHUH 30UTOK, MOXe INPOSBUTUCA depe3
3HaYHUU NPOMIXKOK Yacy nic/isl BCTaHOBJIEHHS GaKTy NOPYILIEHHS.

Y 3B’I3Ky 3 HEMOXJIMBICTI0O BU3HAUEHHSI MOBHUX HaC/aiJKiB
Bi/l HeJOTPUMAaHHS BUMOT 3aKOHO/IaBCTBa, HEBU3HAYEHICTh TEPMi-
HiB MpOsBY, MHOXXMHHOCTI iHopMalii Ta cierudivyHOCTi BCiX BUIB
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NpsSIMUX BTPAT, HAa YIIOBHOBA)KEHI Jiep:KaBHiI opraHu Jiarae o6oB’s-
30K 3a6e3ne4YuTH 3an06iraHHs HaHeCeHHs TaKoi KO/ U.

®ynkuil gepxaBu y cdepi NpUPOJOKOPUCTYBAHHSA i 0XOPOHHU
HaBKOJIMIIHBOTO CEpPeJlOBHUILA MOBUHHI OYTH Ji€BUMHU, ClipaBeAd-
BUMHU, 06’EKTUBHHUMH, aJleKBATHUMH, ajie PU LIbOMY HOCHUTH Kapa-
JIbHUM XapakTep, OCKIJIbKU caMe InepejbadeHa 3aKOHOJABCTBOM
BiANOBIJAJIBHICTE MOTUBYE MNPUPOJO KOPUCTYBa4diB BUKOHYBaTHU
BUMOTH.

[Ipupona BosioAi€ IiHHICTIO caMa 1o co6i, He3aIeXXHOo Bij Ko-
PUCHOCTI, MapHOCTi a60 MKiAJUBOCTI /s JIOJUHA a60 CYCHiJbCT-
Ba, caMe PO3yMiHHA HaKJaJa€ Ha JIOJUHY J0LaTKOBY BiJOBifanb-
HICTB I10 BiIHOLIEHHIO [0 HaBKOJIMIIHbOI IPUPOLH.

3abe3neyeHHs CIPUATIMBOI €KOJOriYHOI 06CTAHOBKU MOX-
JIUBO TiJIBKU Yepe3 pallioHa/bHe IPUPOJOKOPUCTYBaHHS, 110 NIpeJ-
CTaBJIIE BCTAaHOBJIEHHS MeX BIJIMBY Ha HaBKOJIMILHE Yyepe3 MeXa-
Hi3M MOKJIaZlaHHsI 060B’I3KiB i BCTaHOBJIEHHSI 0OMEXKEHb.

3axuUCT eKOJIOTIYHUX IpaB MOYMHAETHCS 3 JIikl KOXKHOIO0 3 Hac.
Y nuTaHHi 3a6e3ne4eHHs] CIPUSTIMBOTO HABKOJIMIIHBOTO CEpesio-
BHILAa OKpeMa JII0JJMHA Ma€ He MEHIY MOXJIMBICTIO BHECTU BKJA[,
HiX JlepxKaBa.

KoHcTuTyLiliHe NpaBo rpoMa/iiHUHA Ha CIPUSATAMBE HABKO-
JIMIIHE CepeJi0BUIIlE, FTapaHTOBaHeE Jiep>KaBoto, MOXKe 6yTH peasizo-
BAaHO TiJIbKYU LIJISIXOM [IOBHOI'0 JOTPUMaHHA BUMOT 3aKOHO/JaBCTBa
Jlep>KaBol0 Ta TpoMa/isiHaMHU.

1. KoHctuTyuia Ykpainu: 3akoH YkpaiHu Bif 28 yepBHA 1996 p.
Ne 254k/96-BP. URL: https://zakon.rada.gov.ua/laws/show/ 254%D0%BA/
96Text

2. [Ipo 0XOpOHy HaBKOJIMIIHBOTO NPUPOAHOrO CepefoBHINA: 3aKOH
Ykpainu Bif 25 uepBHs 1991 p. Ne 1264-XII. URL: https://zakon.rada.gov.ua/
laws/show/1264-12#Text

3. Jleski nutanHa MiHicTepcTBa 3aXUCTy JOBKIJLIS Ta MPUPOJHUX pe-
cypciB: [locranoBa Ka6inety MiHicTpiB Ykpainu Big 25 uepBHs 2020 p. Ne 614.
URL. https://zakon.rada.gov.ua/laws/show/614-2020-%D0%BF#Text
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OkcaHna Cracis,

KaHJM/JaTKa IPUJUYHUX HayK,
JI0LleHTKa KadeApH coLiaJIbHOTo IIpaBa
(/Ibgiscobkutl HayioHabHUlL yHIGEpcUmMem
imeHni Ieana ®Pparka)

OCOBJIMBOCTI AOTPUMAHHA
€BPOIEMCHEKOI0 BEKTOPY PEOOPMYBAHHA
HAIIIOHAJIBHOT'O 3AKOHOJABCTBA
IOA0 IMPAIEBJIALUTYBAHHA
OCIb 3 IHBAJIIAHICTIO

Hama geprkaBa patudikyBasa Yroay npo acoiiariito Ykpainu
Ta €C, 1UM caMUM B3sij1a Ha cebe HU3KY 3060B’s13aHb 1110/10 IpHBe-
JleHHs HalliloHaJIbHOT'0 3aKOHO/IaBCTBA Y BiITOBiZJHICTL €EBPONENCH-
KUM cTaHZapTaM. lle cTocyeTbcsi, 30KkpeMa, coujaabHOI cdepy, a
caMe 4acTKOBO TapaHTi{ L10/0 NpalneB/aliTYBaHHA J0JeH 3 iHBa-
aigHicTo. [Ipy 1bOMY CTBOPUBIIU /11 HUX CIIPUATJIUBI YMOBHU Ipa-
LieBJIalITyBaHHS.

CnpusaT/AMBI YMOBM NpaleBJalITyBaHHA AJs oci6 3 iHBasif-
HICTIO Iepul 3a BCe NMOJIATAIOTh Y BHECEHHI 3MiH [0 Ail0YUX Ta IpU-
WHATTI HOBUX HOPMAaTHMBHO-NPAaBOBUX aKTiB, ki 6 Oy/iM Hampas-
JIeHHI Ha 3MeHIIeHHS 4YacTKU 6e3pob6iTHUX cepef, Li€el KaTeropii
0ci6, MM caMHMM CTBOPUBILM PiBHi YMOBH i3 mpane3faTHUM Hace-
JIEHHSIM.

Pa3oM 3 TUM BapTO 3a3HA4YMTH, L0 XO04a EBPONENCHKI CTaH-
JapTHy, SIKi 3aKpinJieHHi y MicTaTbcsa y EBponeicbKil cTpaTerii 1j0-
Jo iHBasigHocTi Ha 2010-2020 pp. Ta € 6a30BUMHU NPHU TPUUHATTI
3akoHo/aBcTBa €C, npoTe AepkaBu EC BUKOPUCTOBYIOTh Pi3Hi mif-
XOU J10 Tpo6JIeMH IpalleBJalITyBaHHs oci6 3 iHBasigHicTIo. [Ipu
1JbOMY BCi BOHU CIPSMOBYIOTb CBOE 3aKOHOJABCTBO Ha NOJ0JIaHHA
6e3pobiTTA cepef 1€l kKaTeropii oci6, WJISXOM 36i/blIeHHS IXHbOI
YaCTKU cepe/; IpaLiiBHUKIB Ha BiKPUTUX PUHKAX Ipalli.

3rilHO CTaTUCTUYHUX AaHUX, B €EC Ha pUHKY npayi 3afiaHi
B cepefHbOMy 57% oci6 3 iHBasifjHiCcTIO, a cepeJ mpaue3faTHUX
oci6 ueit nokasHUK ckagae 80%. Takox y eBponelcbKUX KpaiHax
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3aCTOCOBYETHCSI HOPMATUB JJIs1 NpaleB/allTyBaHHA oci6 3 iHBaJi-
JHiCTIO BUIMH, aHX y Hac. Hanpukiaaz y ®@paHiii 3aKoHO1aBCTBO
3000B’s13y€ mignpueMcTBA i3 YMcesbHiCTIO MOHaJ 20 nmpauiBHUKIB
NpaLeBJalITOBYBaTH — 6% o0ci6 3 iHBaJiJHicTI0, HaToMicTb Himeu-
YHHa Lied MOoKa3HUK 36iibye Bij 5 g0 10% 3asexHo Bij eKoHOMi-
YyHOI cuTyalii Ha puHKY mnpaui. Pazom 3 TuMm y cycigdiii [Tosbii,
a TakoX B ABcTpii Ta Icmanii BiICOTOK mpaleBJsialITyBaHHS 0Ci6
3 iHBaJliHICTIO, fIK i B Halill AepkaBi, craHOBUTH 4%, aJjie 3acTo-
COBYETBCA BiH JI0 HMiANPUEMCTB, Jie 06JIIKOBA YHCEJbHICTb IpalliB-
HUKIB nepeBuinye 25, 25 i 50 oci6 BignosigHo [1].

[likaBo, 1110 BUCOKOPO3BUHEHI KpalHU He BCi BCTAHOBJIIOIOTh
KBOTH JiJId MpaleBJallTyBaHHA 0ci6 3 iHBaJjigHicTI0. Hanmpukiag,
BenukobpuTaHis, fika BUXOAUTDH i3 ckaagy €C, y CBOEMY 3aKOHO-
JaBCTBI TaKMWX KBOT B3araJli He MiTATb. Ajle [lep>KaBol0 BCAKO 3a0-
XOYYEThCS NPUUHATTS Ha poOOTY 0Ci6 3 iHBaJiIHICTIO, IJISAIXOM 3a-
0X04eHb pOo60TOAABIB, IPH LIbOMY NPHUAIMSAETHCA 0COGJMBA yBara
MPUCTOCYBAHHIO pOo60YOro Micls /10 MoTpeb TaKOoro npaliBHUKA.

Kpim Toro, eBponelicbKi kpaiHu AUepeHLil0I0Th CBOE 3aK0-
HOJIaBCTBO 3 OIVIAYy Ha CTYNiHb BTpaTHU Npawue3faTHOCTi, ToO6TO
YUM O/IBLIOK0 € BTpaTa Npale3faTHOCTI TUM BaXK/IMBIIIMM € MOX-
JIUBICTBb MpaL0oBaTH HEMOBHUM pobouui yac. Hanpuknag, y €C yac-
THHA 0Ci0, 1[0 NPaL0ITh HEMOBHUN Po6OYUIl Yac cTaHOBUTb 32%
3 BUCOKOIO BTPATOO Npane3jaTHOCTI, a 3 cepegHboto — 27% [1].

B ycix nepkaBax €C piBeHb NpalleBJAITYBaHHS 0Ci6 3 iHBa-
JiiHICTIO € pi3HUM. AJie 3arajioM BCi BOHU OPIiEHTYIOThCSI Ha nepe-
xig Bij migxoay pea6isiTanii oci6 3 iHBasiiHICTIO /10 MirOTOBKHU
TaKHX 0Ci6 710 mpalli 3 orJisgy Ha MeJIMYHi peKoMeH/jallil Ta MOXKJIU-
BOCTi Takoro npaniBHuKa. Takui miaxiJ CTBOPUB GiJibIl CIPUATIIH-
Bi YMOBH /151 IpaLeBJIALITyBaHHs LIUX 0Ci6, 3BUYallHO OCTOPOHB He
3aJMLIAEThCA U JleprkaBHaA c1y:06a 3aHATOCTI, a TAKOXK HeJlep>KaBHi
areHTCTBa 3aHATOCTI.

Jlitoye 3aKOHOAABCTBO YKpaiHU TeX BCTAHOBJIIOE PAJ rapaH-
Til U151 0ci6 3 iHBa/TiAHICTIO, MpOTeE He BCi 11i rapaHTii BigmoBigaoTh
ctaHgapTtaM €C, a iHKoJM U cynepedaTb IM. Y 3B’SI3Ky 3 LUM lie
2016 poky 6yJs10 NOAAHO XK TPU 3aKOHONPOEKTH, AKI MaJIh YCYHYTH
1Ii HeJl0JIiKU.
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Tak, 6yJi1 oJaHi HaCTYIHi 3aKOHOMPOEKTHU:

ypsagosui Ne 4578 Big 04.05.2015 «IIpo BHeceHHsI 3MiH 0
JlesIKUX 3aKOHOJIaBUMX aKTiB YKpaiHU 11010 3aHHATOCTI iHBaJIijiB»
[2]; 3a ouinkamu MiHicTepcTBa conjaJbHOI MOJITUKY NPUNHATTA
MPOeKTY 3aKOHY PO BHECEHHS 3MiH |0 JesKUX 3aKOHOLABYMX aK-
TiB YKpaiHU 100 3alHATOCTI iHBaMiZiB cCOpUSATHME 306iJbIIEHHIO
KiJbKOoCTi mpaiforouux iHBasiiZiB A0 1 MJIH. 0ci6, 30KpeMa, 0
35 TwHc. iHBai/iB 3 BaXKKOIO GOPMOIO Ta NCUXIYHUMHU pO3JaZilaMHu

Ta /iBa JleNyTaTChKUX

— Ne 2322a-1 Big 28.07.2015 «IIpo BHeceHHs1 3MiH /0 Je-
SIKMX 3aKOHOJABYMUX aKTiB YKpalHU I110J0 CIPUSHHS 3allHATOCTI
inBanifiB» [3];

— Ne 2299a Big 06.07.2015 «IIpo BHeceHHS 3MiH [0 JeIKUX
3aKOHO/IaBUMX aKTiB YKpaiHU 1100 NOCUJIEHHS BiANOBiJalbHOCTI
B YAaCTHHI NpaleBJallTyBaHHs JIOeN 3 iHBaJiIHICTIO»[4].

Bci 11i 3aKkoHONpoeKTH 6y/M NOJaHi 3 MeTO pepOopMyBaHHS
MeXaHi3My MoKapaHHSI poGOTO/ABIiB UIJISIXOM HaKJ/IaJeHHSI CaHK-
Lid 32 HEBUKOHAaHHA KBOT 1L0/10 NpalieBJIalITyBaHHs 0cib 3 iHBasi-
JHicTIO (4% HalMaHMX NMpaliBHUKIB AJIs MiIMPUEMCTB 3 YHCEJIbHi-
cTI0 IOHAJ, 25 0ci6). Amke v pa3i HeBUKOHAHHSA I[i€i 3aKOHO1aBYOi
BUMOTU Ha po60TOaBLsA HaK/IaJa€EThCs WITpad y piuHOMY po3Mipi
cepeaHboi 3apo6iTHOI maTu. [Ipy LbOMYy €BpONENCbKUM MPUHIU-
NIOM TO/I0JIaHHSI 6e3po6ITTs cepeJ oci6 3 iHBaJIIHICTIO € He TIOKa-
paHHS$, 2 320X0YEHHSI.

Jna npuknaagy y cyciadiil [loabui fie MexaHi3M JepkaBHOI
NiITPUMKH, IKUH JOCTYNHUM JJIsT KOXKHOT'O pOO6OTO/aBlsl. 3aKOHO-
JlaBelb 3000B’I3y€ KOXKHOIO CIJIATUTU IPOIIOBUM BHECOK A0 PoH-
Iy peab6initanii iHBasiiB. [10TiM BCTAaHOBJIOETHCA KBOTA IpalieB-
JIAWITYBaHHA 0Ci6 3 iHBaJIiiHICTIO i Ti XTO il BUKOHAB 3BiJIbHAIOTHCS
Bi/| CllJIaTHU BHECKY.

HaTtoMicTh B YkpaiHi noZibHy Aep:kaHy MiATPUMKY MOXKYThb
oJiep>KaTHy TiJIbKM BUHATKOBO MiANPHUEMCTBA 3aCHOBaHi rpoMa/iCh-
KMMHU OpraHi3alifiMU iHBaJdiZiB y BUIJAAI NOJAATKOBUX HiJbI Ta
0I0/PKEeTHHUX IMO3UK, He3BaXKalo4d Ha Te 10 000B’SI30K I0J0 BUKO-
HaHHSA KBOTH y po3Mipi 4% noknajaeTbcs GakTUYHO Ha BCiX pobo-
ToAaBIiB. Po60oToMaBIi MOXyTh OTpPUMAaTH JAep:KaBHi AoTallii Ha
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CTBOpEHHS cleljaJIbHUX po60YMX Miclpb AJs ocib 3 iHBaJiAHICTIO.
[IpoTe 3ayBaxkuMo, 10 Y HUX NOTpeba HAa PUHKY Hpali € 3HAYHO
MeHIla, HiXXK y 3BMYalHUX po6oYUX MicusAx. TOMy 3aKOHONPOEKTHU
TaKOX HampasJieHi, 1106 Taky JONOMOry po60ToJAaBLi MOTJIH
OTPHMATH i Ha HUX.

PazoM 3 TUM NPUHLMI 3aCTOCYBAHHSA CAaHKIN 3a/MIIAETHCA
y BCiX 3aKOHONPOEKTAX, L0 € OJHUM 3 HeJoJIiKiB. TakokK He BCTa-
HOBJIIOETbCS TNepeJsiiKk OCHOBHUX BUTPAT, AKi NiAJATalOTb 4aCTKO-
BOMY a60 MOBHOMY BiJIIIKO/IyBaHHIO 32 PaXyHOK JiepKaBHU.

JlonisibHO 6y/10 6 TaK0XX BCTAaHOBUTH JIOTallil0 Ha JlodiHAH-
CyBaHHS 3apo6iTHOI miaTH oci6 3 iHBasigHicTIO (Hampukaan, y
[Tonbii Taka AoTalis BUIJIAYYETbCA YIPOLOBXK TEPMiHY Npales-
JIALITYBaHHSA 0co6U 3 iHBasiAHicTIO i cTaHOBUTH 180% MiHiMasbHOI
3apo6iTHOI IJIaTH — i 0ci6b 3 BUCOKMM CTyleHeM iHBasiZHOCTI,
100% - auis oci6 i3 cepegnim ctyneHeM, Ta 40% - JJis 0ci6 3 HU3b-
KUM cTyneHeM iHBasigHocTi) [5]. KpiM Toro Baxk/iMBUM € 3alpoBa-
JDKeHHS MOXJIMBOCTI /i po6OTOJAaBLIB JOTalliii Ha YacTKOBY
OmJIaTy nparlii NOMiYHHUKIB AJ151 Npall00YUX 0Cib 3 iHBasliAHICTIO.

1. Jpo6otyH B. Ctpareris €C mo/0 npaueBaliTyBaHHA JIOAeH 3 iH-
BasigHicTio. URL: https://www.prostir.ua/?news=stratehiya-es-schodo-pratse
vlashtuvannya-lyudej-z-invalidnistyu

2. Ilpo BHeceHHd 3MiH 10 AeKUX 3aKOHO/JAaBYMX aKTiB YKpalHU 110710
3aiiHATOCTi iHBanifiB: 3akoHompoekT No 4578 Big 04.05.2015. URL:
http://w1.cl.rada.gov.ua/pls/zweb2 /webproc4_1?7pf3511=58963

3. Ilpo BHeceHHd 3MiH /10 AeSIKUX 3aKOHOJABYMX aKTiB YKpalHU 1110/10
CIpUSHHA 3alHATOCTI iHBaniAiB: 3akoHonpoekT Ne 2322a-1 Bijg 28.07.2015.
URL: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_2?id=&pf3516=2322%
D0%B0-1&skl=9

4. TIlpo BHeceHHS 3MiH 0 JeKHUX 3aKOHO/JIaBUYMUX aKTiB YKpaiHU L10/0
MOCUJIEHHS BiANOBiJa/JbHOCTI B YAaCTHHI MpaleBJallTyBaHHS JJel 3 iHBa-
JgifHicTio: 3akoHonpoekT Bifg 06.07.2015 Ne 2299a. URL: http://wl.cl.rada.
gov.ua/pls/zweb2 /webproc4_2?id=&pf3516=2299%D0%B0&skl=9

5. Yepnikos JI. [lifTpuMKa 6€3 NpUMyCy: YOMY iTHOPYIOTbCS €EBpOINEN-
CbKi NMpUHIMNM HpaneBjgamTyBaHHs iHBanifiB. URL: https://www.eurointe
gration.com.ua/experts/2016/06/14/7050599/
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Irop TapumvH,
KaHAUAAaT PpUANIHUX HayK, JOLEHT,
aZIBOKarT,

AHjgpiana Masyp,

KaHZUJaTKa eKOHOMIYHUX HayK, JOLleHTKa,
foueHTKa Kadeapu dpiHaHciB
HaB4yasibHO-HayKOBOIO IHCTUTYTY
€KOHOMIKH | MeHEe/PKMEHTY
(HayioHanvHuil yHigepcumem

«/Ibgigcbka nosimexHika»)

ITPAKTHUKA IIOBEPHEHHA 3BOPY
HA OBOB’I3KOBE JEPXXABHE
MEHCIMHE CTPAXYBAHHA 3 OIEPALIIA
KYIIBJII-MIPOJIAXKY HEPYXOMOI'O MAMHA
B AAMIHICTPATUBHHUX CIIPABAX:
®IHAHCOBO-ITPABOBI ACIIEKTH

BiznosigHo o nyHkTy 9 cTarTi 1 3akoHy Ykpainu «IIpo 36ip
Ha 060B’sSI3K0OBe Jiep>KaBHe NeHCiliHe cTpaxyBaHHA» BiJ 26.06.1997
Ne 400/97-BP niaTHukaMu 360py Ha 060B’sI3KOBe IeHCiliHe cTpa-
XyBaHHA € NIANPUEMCTBA, YCTAaHOBU Ta OpraHisanii He3aJIeXKHO Bif,
dopmM BiaacHocTi Ta ¢i3uyHi ocobH, fiKi NpUAGABAIOTh HepyxXoMe
MaliHO, 3aBUHATKOM IPOMa/isiH, IKi IpHUA6aBaOTh *KUTJI0 BIEpLUE.

3rigHo 3 nynktoM 15-1 [lopsaaky crjiaTu 360py Ha 060B’s3-
KOBe Jlep>KaBHe [eHCiliHe CTpaxyBaHHs 3 OKpeMUX BH/IB rocnojap-
CbKHUX omepariil 36ip Ha 060B’sI3KOBe JiepKaBHe MeHCiliHe CTpaxy-
BaHHS 3 olepanii KymiBjai-nmpoja)Ky HepyXoMoro MaiiHa crJjavy-
€Tbcsl Qi3BMYHUMU ocobaMy, sIKi MpuA6aBalOTh HepyxoMe MaiHO,
y po3wmipi 1 BifcoTka BiJf BAPTOCTi HEPYXOMOro MaiiHa, 3a3Ha4YeHOoi
B ZIOTOBOPI KyMiBJIi-NIpoJaXy TaKOro MaiHa, 3a BUHATKOM TrpoMa-
Js1H, IKi TpuA6aBaloTh XKUTJIO BIIEPILE.

Ockinbky, BiAnoBigHO #o crtaTTi 49 3akoHy Ykpainu «Ilpo
HOTapiaT» OJHI€EO 3 MiACTaB AJid BiAMOBU Y BUNHEHHI HOTapiaJlbHOI
Jlii € HeBHeCeHHS1 BCTAHOBJIEHUX 3aKOHO/JaBCTBOM IJIaTeXiB, OB’s-
3aHUX 3 il BUMHEHHSM 0C00010, SIKa 3BepHYJacs 3 NMPOXaHHSAM PO
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BUMHEHHSI HOTapiasibHOI Aii, a Takox nyHKkToM 15-3 [lopsaky Bu-
3HAuyeHo, L0 HoTapiajJbHe MOCBiYeHHA [JOTOBOpPIiB KyIiBJi-
MpOJla’Ky HEPYXOMOI'0 MaliHa 3/1iCHIOETHCS 3a HAsABHOCTI JlOKyMe-
HTaJIbHOTO NiJITBEPKEHHS CIJIaTH 360py Ha 060B’sI3KOBE JieprKa-
BHe NEeHCiliHe cTpaxXyBaHHS 3 olepalii KymiBJi-npoja)Ky Hepyxo-
MOro MailHa, TO s 6yB 3MyIIeHUH CIJIATUTHU 36ip HA 060B’sI3KOBE
Jlep>kaBHe NeHCiliHe cTpaxyBaHHS.

3rigHo 3 yacTuHO 2 cTaTTi 45 BropkeTHOTO KOoJleKkcy YKpai-
HU LleHTpaJIbHUI opraH BUKOHABYOI BJIaZy, L0 peasli3ye AepKaBHY
HOJITUKY y chepi KaszHAUeHCHKOro 06GCAYrOBYBaHHS OIOJKETHUX
KOIIITIiB, BeJle 6yXraJTepCbKUN 00JIiK yciXx HaaxoakeHb /ep:kaBHO-
ro 610/pKeTy YKpaiHU Ta 3a NOJAaHHAM OpraHiB, 110 KOHTPOJOITh
COpaBJ/IsiHHA HaAXOJKeHb O0KeTy, 3[iMCHIOE MOBEpHEHHS KOoll-
TiB, HIOMUJIKOBO a60 HaAMipy 3apaxOBaHUX [0 OI0KETY.

BignoBigHo fo nyHkTy 5 Ilops/Ky noBepHeHHS KOLUTIB, MO-
MUJIKOBO ab0 HaAMipy 3apaXOBaHUX [0 Jep>KaBHOro Ta MicleBUX
610/KeTiB, 3aTBepJkeHoro HakazoM MiHginy Bixg 03.09.2013
Ne 787, nmoBepHeHHsI NOMUJKOBO abo HaJMipy 3apaxOBaHHUX [0
610/PKeTy MoJaTKiB, 360piB, MeHi, MJaTeXiB Ta iHIIMX JOX0/iB 610-
JPKeTiB 3iMCHIOETHCA 3a MOJAHHSAM OPraHiB, H0 KOHTPOJIKIOTh
CHpaBJITHHS HAZX0/P)KEHb OI0/PKETY.

[lofaHHS Ha NOBEpPHEHHS NMOMUJIKOBO abo HajAMipy 3apaxo-
BaHUX /10 OI0/PKeTY 300piB, MJIaTEXiB Ta iHIINX AOXOMiB OI0/KETIiB
(kpim 360piB Ta MaTeXiB, KOHTPOJIb 32 CIIPABJISIHHAM SIKUX IOKJIa-
JleHo Ha opraHu /Jlep>kaBHOi dickaabHOI cayx6u YKpaiHU NOJAETh-
cs o BiAnoBizHoro oprany KasHaueiicTBa 3a ¢opMolo 3TiiHO 3 J0-
JatkoM 1 no uboro Iopagky.

3rigHo m.o. 7 n. 4 [osioxxeHHs npo /lep>kaBHY Ka3HAYeUCbKY
cay0y Ykpainu, 3aTBep/»keHoro YKa3oM [Ipe3suseHTa YKpainu Bij
13.04.2011 poky Ne 460/2011, KasHauelicTBO YKpaiHu 3[ilCHIOE
NIOBEpPHEHHS KOIUTiB, MOMUJIKOBO ab0 HaJMipy 3apaxOBaHHX [0
610/PKeTy, 3a MOJAHHSAM OpraHiB, 1[0 KOHTPOJIIOIOTh CIPaBJISIHHSA
HaJX0/PKEHb OI0JKETY.

3rigHo fopaTky fo noctaHoBu KabineTy miHicTpiB Ykpainu
Big 16.02.2011 poky Ne106 «/lesiki nuTaHHs BeZeHHs 06JiKy noja-
TKiB i 300piB (060B’AI3KOBUX IJIATEXKIB) Ta iHIIUX AOXOAIB GlO/IXKe-
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TY», KOHTPOJIb 3a CIIPaBJISHHAM (CTATCHEHHSIM) [0 OI0KeTy HaJlX0-
JDKeHb, 1[0 06JIIKOBYIOThCS 3a KOJAOM J10X0/iB 610/keTy 24140500
«36ip 3 onepauiii npuab6aHHa (KyHiBJi-IpoJa)ky) HepPyxoMoro
MaiiHa» nokJyafeHnH Ha [leHciiiHul GoHA YKpaiHu.

3rizno 3 nyHkToM 7.2 [lopsaKy BeZeHHs1 opraHamu lleHciii-
Horo ¢poHAy YKpaiHu 001Ky HAJXOPKEHHSI CyM EAMHOI0 BHECKY Ha
3araJibHOOGOB’SI3KOBe Jiep:KaBHe ColjiajibHe CTpaxyBaHHS Ta iHLIIUX
IJIATEXIB, 3aTBEep/PKEHOr0 MocTaHoBoIo [leHciliHoro ¢pouay Ykpai-
HM Big 27.09.2010 Ne21-2, sKMM yCTaHOBJIEHO MeXaHi3M 3/iicHeH-
Ha opraHamu IleHciiiHoro ¢onHJy YKpaiHM 06JiKy HaAXOKeHHS
cyM 360py Ha 060B’sI3KOBe Jlep>KaBHe MeHCiliHe cTpaxyBaHHs, CYMU
NOMUJIKOBO CIJIAYE€HUX IJIaTeXiB 3apaxOBYIOThCH B PaxyHOK Mai-
OYTHIX MJIaTeXiB ab0 MOBEPTAIOThHCS IJIATHUKAM Ha MiJicTaBi 3asBU.

OTxe, 3aKOHOJABCTBOM BH3HA4Y€HO IOPAJOK IOBEpPHEHHHA
KOLITIB, IOMHUJIKOBO a60 HaJIMipy 3apaXx0BaHHUX /10 010/ KETiB, AKUN
nepejbayae HassBHICTb MOJAHHS BiANOBIAHOro OpraHy, L0 KOHT-
POJIIOE CHpaBJISIHHS HaAXO/JKEHb OHJ/PKETY, 3 METOI BHECEHHS
HWOro IJaTHUKOM [0 opraHy /Jlep»kaBHOI Ka3HaueHCbKOI CIyK6U
Ykpainu, ockisibkd caMe opraHu IleHciiiHoro ¢oHay YkpaiHu, sKi
KOHTPOJIIOIOTh CHpPaBJISSHHS HaAXO/pKeHb Ol0KeTy MO0 JaHOMY
360py, IOBUHHI, y pa3i iHiliaTuBYU NMJIaTHUKA, cpopMyBaTH Ta Noja-
TH BiJNOBiZlHE TOJAHHS [0 OpraHiB JiepKaBHOI Ka3HayelCbKol
cayx6u. B Ykpaini BifcyTHiH MexaHisMu mnepeBipkd iHdopmariii
PO Te, YU BIleplie 0co6a Npu6asa HePyXOMICTb.

BkasaHe nuTaHHsA 6yJio mpegMeTOM 3BepHeHHs [leHciiiHoro
donay Ykpainu g0 KoncrtutyuiiHoro Cyy YkpaiHy Mpo HaJlaHHS
TJyMaueHHsl TepMiHy NpUA6aBalOTh XKUTJIO BIeplle, 110 MiCTUTbCSA
y IyHKTi 9 yacTuHH nepioi ctaTti 1 3akoHy Ykpainu «IIpo 36ip Ha
000B I3KOBe Jlep>KaBHe NeHCiliHe CTpaxyBaHHMA», BUSHAYMBILU KO-
JIO 0Cib, IKMX He0o6XiZJHO BBaXKAaTU TaKUMHU, 1110 IPUA6aBAIOTh KUT-
JIO BIlepuie.

YxBanow KoncrutyniiHoro Cyny Ykpainu Big 23 GepesHs
2000 poky Ne 29-y/2000 BiZAMOBJIEHO Y BiIKPUTTI KOHCTUTYLIIHO-
ro NpOBa/)KeHHS Yy ClpaBi yepes BiAcyTHIicTb y [leHciiiHOro poHay
YkpaiHu mpaBa Ha KOHCTUTYLilHe MOJAHHS Ta HeMNiJBiOMYicTb
KonctutyuiitHomy Cyny YKpaiHU NMTaHHSA, IOPYLIEHOT0 y NOJaHHI.
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3a BiACYTHOCTI BiZIIOBiAHOr0 MPaBOBOTO MeXaHi3My NepeBi-
pku iHdopmalii npo ¢akT NpuAGaHHSA HEPYXOMOCTi BIeplle caMme
Jlep>kaBa B 0co6i [leHciiiHOro ¢poHAy YKpalHU fIK yIOBHOBAXEHOI'0
Cy6 €KTa BJIAJIHUX TOBHOBaXKeHb 3060B s13aHa JOBOAUTH TOH (akKT,
0 Y KOXXKHOMY KOHKPETHOMY BHIAJIKy 0c00a, 1o 3000B s3aHa
cr1adyyBaTH 36ip Ha 000B sI3KOBe Jiep>KaBHe IMeHCiHHe CcTpaxXyBaH-
Hf, pyb6aia XXKUTJI0 He BHepiue. /lepxaBa, 3alpOB/KYI0OUH TEB-
HUH MexXaHi3M NpaBOBOrO peryJiloBaHHS BiJIHOCHH, 3060B si3aHa
3a6e3neyruTH HOro peasisalii. B mpoTuiexxHOMy BUMAJKy BCi He-
raTUBHI HaCJIiAKUA BiZCYTHOCTI HaJIeXKHOTO IPaBOBOI'0 PeryJilOBaH-
HA MOKJIaZalThCA cCaMe Ha JiepKaBy.

BigcyTHicTh B YKpaiHi €quHOI cUCTeMU peecTpalii npaB Ha
HepyxoMe MailHo Ta no36aBJieHHs1 MOJIUBOCTI [leHciliHoro doHAy
YKpaiHu Ta WOro TepUTOpiaJbHUX Bifii/leHb BCTAHOBUTH NpU/J-
6aHHS KBapTUP KOHKPETHOI 0COOOI0 BIepIle He MOXKe CTaBUTHUCh
B MPOBUHY 0C06i, OCKiIJIbKK He BU3HAUYEHHS MOPSJIKYy BUKOHAHHS
3aKOHO/IaBYO 3aKpillJIEHUX HOPM He MOXXe NMPU3BOJAUTH [0 NOpy-
UIeHHsI 4d OOMeXeHHsI MpaB TpoMajisaH, sKi HajileHi TakuMu
MpaBaMHU.

[Ipy upoMy, npu BUpilleHHI AaHOI KaTeropil cmpas, Cyau
BPaxoOBYIOTb NPABOBY M03HILil0 EBpONEeNCcbKOro CyAy 3 npaB JIOAHU-
HU, BUKJIaJIEHY B pillleHHAX y cnipaBax Jlesac npotu Xopsartii (Lelas
v. Croatia), Ilinkoa Ta IliHk mnpotu Yecbkoi Pecny6siku
(PincovdandPine v. The Czech Republic), l'ami npotu Xopsatii
(Gashiv. Croatia), Tpro npotu Xopsarii (Trgo v. Croatia) wozo 3a-
CTOCYBaHHA MPUHLMIY HaJeXXHOTO YpAAYBaHHA, 3TiJHO fAKOro
Jlep>kaBHi opraHy, fIKi He BIPOBA/KYIOTb ab0 He JOTPUMYIOTbCSA
CBOIX BJIaCHUX NpOLieAyp, He NOBUHHI MaTU MOXJIHBICTb OTPUMY-
BaTH BUTOAy BiJj CBOIX IPOTUNPABHUX [Jiil a60 YHUKAaTH BUKOHAHHSA
CBOIX 000Bs3KiB. PU3uK 6y b-s1KOi MOMUJIKU JepKaBHOTO OpPraHy
NIOBMHEH IOKJIAaJaTHUCA Ha caMy JepiKaBy, a IOMUJIKHA He MOXYTb
BUIPABJATHUCSA 3a PaXyHOK 0Cib, AKUX BOHU CTOCYHOThCS.

3 orisgAy Ha Te, L0 caMe Jep)kaBa He BHUKOHaJsa CBiH
000B 130K 3aMpPOBaJIUTH BHYTPIIIHIO HPOLEAYpPYy BCTAHOBJIEHHS
dakTy npuabGaHHA HepyxOMOro MalHa BIleplle, IO COPUAJO 6
IOPUAWYHIA BU3HAYEHOCTI Yy LMBIJIbHUX NpPaBOBiAHOCHUHAX, SIKi
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3ayinarTb MalHOBi iHTepecu ocobu, TO HeraTUBHI HaCHiZKU BKa-
3aHoi 6e3/iJIbHOCT]I MalOTh OK/IaZATUCS caMe Ha JlepKaBy.

HaBegneHe Bulle fa€ MifACTaBy CTBEPXKYBATH, 1110 IpoLieAypa
cns1aTv 360py Ha 060B’AA3KOBeE Jlep>KaBHe IeHCiliHe CTpaxyBaHHS 3
omnepalii KyniBji-poJaxXy HepyXoMOro MaiiHa NoTpebye Herau-
Horo pepopMyBaHHSI Ta PO3POOKY i 3ampoBaKeHHS MyGJIiYHOIO
PEeECTpy, 10 AaB 6M MOMXJIMBICTb HOTapiycaM Ta IocaZloBUM 0CO6aM
[leHciiiHoro ¢oHay YkpaiHu mpudMaTH OOIPYHTOBAHI Ta 3aKOHHI
pillleHHS PU KYMiBJIi )KUTJIa TpOMaJsHaMU BIeplle.

1. [Ipo 36ip Ha 060B’sI3KOBe JepaBHe MeHCiliHe cTpaxyBaHHS: 3aKOH
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Tapac TUMYULIMH,

KaHZUJaT IPUANYHHX HayK,

CTapLIMH BUK/IaJa4d Kadespu
aAMIHICTPaTUBHO-NPAaBOBUX AUCLUILIIH
(/Ivgiscobkutl depacasHull yHisepcumem
8HympiuwHix cnpas)

OKPEMI TEOPETHKO-ITPABOBI 30650B’I3AHHA
YKPAIHHU 3A €BPOIIEMChKOIO
COLIAJIBHOIO XAPTIEIO (ITIEPETJIAHYTOIO)

YkpaiHa paTudikyBaBIIMEBPONENCbKY COLia/IbHY XapTiio
(nepersnsnyty) (mani - Xaprtis), 1996 poky y M. CTpac6ypsi Ta
nignucany BiJ iMeHi Ykpainu 7 TpaBHA 1999 p. y m. CTpac6ypsi,
B3slJla Ha cebGe 3000B’i3aHHS1 BBaxkaTW 4dacTuHy | Xapril gekja-
paui€ro wisied, A0 3JiMiCHEHHS SKUX BOHA [parHyTuMe BciMa
BignmoBiAHUMHU 3aco6aMy, SIK 3a3HAaY€HO Yy BCTYNMHOMY MYHKTI yac-
ThuHU | Xaprii [1].

Bnepmie Xapris 6ysa Bigkputa B TypuHi Jis mignvcaHHsA
18 xoBTHA 1961 p. BoHa 3amucatoBanaca Pagoto €Bpomnu sk cre-
nudiyHe fonoBHeHHs Lo KoHBeHLii Npo 3aXUCT MpaB JIIOAUHU.

PazoM 3 €BponelcbkOl0 KOHBEHIIE NpPO 3aXMCT Npas JiIo-
JUHU Ta OCHOBONOJIOXKHUX CB060J ColjiasbHa XapTisi CTAaHOBUTH
6a3uc CUCTEMHU 3aXUCTy NpaB JIIOAUHU B EBponelicbkoMy Corosi. Ha
cboro/iHi ii paTudikyBad NOBHICTIO 260 YaCTKOBO 44 feprKaBy.

Hamararouuch HaZiaTu Gijibll JIiEBOrO 3aXUCTy COILjiaJibHUM
Ta €KOHOMIYHHMM MpaBaM i cTBOpUTU ePEeKTUBHUHN HOPUAUYHUI
MexaHi3M Takoro 3axucty, Paja €Bponu y nojanbluioMy npuiHsaa
HU3KYy [JOJAaTKOBUX NpPOTOKOJIB A0 Xaptil 1961 p. mo 3Ha4HO
PO3LINPUIM NepesiK COLia/IbHUX NpaB i yAOCKOHAJIWINA CUCTEMY
KOHTPOJIIO.

Tak, 5 TpaBHa 1988 p., 1eB’ATh JepxkaB mignucanu JogaTko-
BUU poTOKOJ J10 XapTii [2], 3a JonoMoroo skoro 6y/id 3anioBHeHi
JesKi IPOTraJIMHU B CUCTEMIi 3aXUCTY COL{ia/IbHO-eKOHOMIYHUX NpaB
JIIOAWHY, cepeli HUX NpaBO NpauiBHUKIB Ha PiBHI MOXJIUBOCTI Ta
piBHe cTaBJIeHHA NPHW BUPIilIeHH]I NUTaHb 1100 IpaleBallTyBaH-
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Hs Ta npodecii 6e3 AUcKkpuMiHaLii 3a 03HAKOW cTaTi; MpaBo npa-
I[iBHUKIB OTpUMyBaTH iHopMaliito i KoHcybTallil Ha OiIPUEMCT-
Bi; MpaBo NpauiBHUKIB 6paTH y4yacTb y BU3HAYEHHI Ta MOJIiNIIeHH]
yMOB MIpali Ta BAPOGHUYOr0 cepef0OBUIA Ha MiANPUEMCTBI; paBo
KO>XHOI 0COOM OXMJIOTO BiKYy Ha COLlia/IbHUH 3aXUCT .

21 >xoBTHsa 1991 p. 6yB npuHHATUU TypHUHCBKUU MPOTOKOJI
[3], «[IpoTokos mMpo MonpaBKU», IKUM 6yJIM BHeCeHi MOMpPaBKU 10
XapTii, mo crocyBasvucsa pepopMyBaHHSI MPOILEAYPH KOHTPOJIIO
3a 3JiliCHeHHSM mpaB, NepeabdbadyeHux XapTi€w. 3a pimeHHsaM Ko-
MiTeTy MiHicTpiB BiH BcTynuB y cuay B rpyAHi 1991 p. 9 nucronaja
1995 p. 6yB BiAKpUTHH A4 mianyMcaHHS /[0/JaTKOBUH NMPOTOKOJ /10
€Bpomneicbkol corjiasibHOl XapTii [5], AKMHA BCTAaHOBUB NPOILEAYPY
KOJIEKTUBHUX cKapr. Jlanui [IpoTokos HabpaB YMHHOCTI 3 1 yepB-
Hda 1998 p.

3a BHpOBa/pPKeHUWM KOHTPOJIbHMUM MeXaHi3MOM, y paMKax
SIKOTO INepesibayeHO JABi OCHOBHI NMpoLleAypH: 3arajbHa [ BCix
y4aCHUKIB - pO3IJIsAf AONOBieH AepkaB Ta ¢aKyJIbTaTUBHA — PO3-
[JIs1/] KOJIEKTUBHUX CKapr, yYaCHUKaMHU sIKOi € 27 aepkaB [2]

3a pe3y/sbTaTOM pPO3IJSy AONOBiJlell AepaB MOXKYTb OYTH
NPUHAHATI BUCHOBKM EBPONENCbKHMM KOMITETOM 3 COLlia/IbHUX NPaB.
Y Bunajkax 6e3/iJIbHOCTI AepkaB 1[0/10 NPUNUHATUX HEraTUBHUX
BUCHOBKIB KoMiTeT MiHicTpiB Moxke npuiiMaTH peKoMeHalii, BKa-
3y104U Ha BcTaHOBJeHi KomiTeToM 3 coljiabHUX NMpaB HEBiMOBiA-
HOCTi HaLiOHAJIbHOTO 3aKOHOJABCTBA YW NPAKTHUKU IOJIOXKEHHAM
XaprTii [4].

3a pe3yJibTaTaMHU PO3TJAAAY KOJEKTUBHUX CKapr EBponench-
KHUU KOMITET 3 collia/IbHUX MPaB MOXXe BUHOCUTHU pillleHHs MO CYTi,
a Kowmiter MinicTpiB y pesoJtonii pekoMeHJAyBaTHU JepiKaBi-
Bi/iNOBiZa4y NpUBECTH CBOE 3aKOHOAABCTBO Ta/4U NPAKTHUKY Y Bij-
NOBIZIHICTD 3 MOJI0KEHHAMU XapTii.

Yyacte Kowmitety MinicTtpiB Pagu €Bponu € HaA3BUYAMHO
Ba)XK/IMBHMM €JIEMEHTOM, W10 CIIPUSE MiABUILEHHIO aBTOPUTETY Ta
epeKTUBHOCTI MexaHi3My.

Y Bunazgky BusHaHHA KomiTeToM 3 couliajibHUX NpaB MoOpy-
LIeHb Jlep:KaBol0 CBOiX 3000B’s13aHb 3a XapTieto KomiteT MiHicTpiB
MOX€e B Pe30JIILIl 3alpOoCUTU JepKaBy-BiOBijaya BU3HAYUTU
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3ax0/H, 10 BXXUBAaTUMYTbCA 3 MeTOI0 NPUBEJIeHHs CBOTO 3aKOHO-
JaBCTBa Ta NPaKTHUKW y BIANOBIAHICTb 3 MOJI0KEHHAMHU XapTil.
Y Bunaaky norpe6u Komiter MiHicTpiB MOXe peKOMeHAyBaTH Bi-
JNOBiAHIN epaBi BXXUTH KOHKpPETHHUX 3aXOJiB [JI PO3B’sI3aHHA
cUTYyaril.

Y nopiBHAHHI 3 KOHTPOJIbHUM MeXaHi3MOM EBponeHncbKoi
KOHBEHIIil PO 3aXWCT MpaB JIJAWHU Ta OCHOBOIIOJIOXXHUX CB0OOO
Ta 000B’SI3KOBICTIO /ISl CTOPiH Y ClipaBaX pillleHb EBPONEHCbKOro
CyAy 3 NpaB JIIOAWHU, B paMKaX KOHTPOJIbHOTO MexaHi3My Coljiajib-
Hoi XapTii BUHeCeHHsI 060B’I3KOBOT0 pillleHHS He Mepe/[6a4yaeThCs.
He3Baxarouu Ha oKpeMi NpOmo3ULil PO NOUIKWPEHH HPUCAUKLIT
E€BpOMNENCHKOro CyAy Ha CKaprd 3a EBPOMNENCHbKOK COIiaJbHOI0
xapTi€elo Ta okpeMi pekoMeHaalii [lapsaMeHTChKOI acambJ1ei 3 1bo-
ro NpUBOAY, Lie NIUTAaHHA He BXOAWJIO B NPAaKTUYHY IVIOIIUHY AJA
pO3r/aAAy 3 MOMEHTY NpUHHATTA XapTil.

BoaHovac KoMiTeT 3 conjiaibHUX NMpaB, pO3IJ/sAfalyd KoJeK-
THBHI CKapry, noji6Ho EBponeicbKOMYy Cyly 3 NpaB JIOAUHU TJY-
Ma4uTh, AeTaNi3y€ Ti 4M iHIII NOJIoKeHHsA XapTil, Ha/lalouu CBOIM
pillleHHSIM piBEHb BaXKJIMBOCTI, 38 AKUM BU3HAYAETbHCS BHECOK BiJ-
MOBiJIHOT'0O pillleHHS B MPOSICHEHHA Ta 3MiHy INPAKTHKH, L0 BXe
chopmyBasacs.

BoaHouac KomiTeT 3 conjiabHUX MpaB, pO3T/SJal04YU KOJIEK-
TUBHI cKapry, nosi6Ho EBpomneiicbKOMy CyAy 3 MpaB JIOAUHU TIY-
Ma4yuTh, AeTaJli3y€ Ti YU iHIII Mos0XKeHHd XapTil, HaZlalouu CBOIM
pillleHHSAM piBeHb BaXKJIMBOCTI, 32 IKUM BU3HA4YAEThCS BHECOK Bij-
NOBIHOIO pillleHHA B NMPOACHEHHA Ta 3MIiHy NpPaKTHUKH, L0 BXKe
cdopmyBasacs.

Tomy came 3aBAsikv npakTuli KomiTeTy 3 couiajibHUX npaB
dopMy€eTbCa AeTaslbHe CydyacHe TJyMadeHHs 6araThbOX I0JIOKEHb
Xaprii, Aki JAepaBU y4yacHHUIi MOXYTb BHUKOPHUCTOBYBAaTH [JJIs
3’CyBaHHSA THUX UM iHIIUX [10JI0’KEHD.

OpHak NoOCUJIaHHA Ha NPaKTUKY PO3TAAAY KOJIEKTHBHHX
CKapr siK Ha OKpeMe JpKepeJio MpaBa HaBpsAJ Y4 MOXKJIHUBO B HaM-
6/1M>K40MY MalOyTHBOMY.

Pasom 3 TWM HauioHaJBHI CyJU JAesAKHUX JAepKaB, 30KpeMma
Yexil, HOYMHAIOTBL yce GiJibllle 3aCTOCOBYBATH TaKy MPAKTHKY, K
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JloJaTKOBI JpkepeJsia npaBa, Ta/abo 6e3nocepeHbO NOCUNIATUCH HA
Ti 3 HUX, SIKi OYJIM IPUHHATI CTOCOBHO BJIACHUX JIEP>KaB.

3rigHo «BucHoBkiB 2019» KomiTeTy 3 conjiapHUX MpaB HOP-
mu Kogekcy 3akoHiB mpo mpauo, a came cr. 188 K3IIII, ct. 192
K3IIII, ct. 197 K3IIII, ct. 199 K3IIII, nopy1uyoTs HOpMHU: CT. 7 4.4. 4,
6, cT.8 4.4 Tact. 17 4. 2 [lepersignyToi XapTil.

HactynHuii 3BiT npo Ykpainy B 2020 poui cTocyBaTUMeTbCS
NPUHHATHUX [MOJIOXKEHb HACTYIMHUX CTaTedl L0 HajaeXaTb [0
TeMaTU4HOI rpynu «llpaneByaliTyBaHHs, HaB4YaHHA Ta piBHI
MOXJIUBOCTI»:

— nmpaBo Ha npaijto (cT. 1),

— nmpaBo Ha npodopienTaniw (ct. 9),

— nmpaBo Ha npodeciiine HaByaHH#A (cT. 10),

— IIpaBo iHBaJiZiB Ha He3aJIeXKHICTh, coLlia/IbHY iHTerparito
Ta y4acTb Y KUTTi rpomagu (cT. 15),

— TMpaBo 3alMaTHCs NPUOYTKOBOIO OKYTMalli€Elo Ha TepUTOPil
iHIIMX AepxaB-yyacHUIb (cT. 18),

— MpaBo 40JIOBIKIB i )KiHOK Ha piBHI MoxJKMBOCTi (cT. 20),

— IpaBO Ha 3aXUCT y BUNAJKaxX NPUIIMHEHHS TPYJOBUX BiJ-
HOCHH (CT. 24),

— IpaBO MNpaliBHUKIB Ha 3aXUCT I0O30BIiB y pasi HemJjaTo-
CIPOMOXKHOCTI po6oToAaBs (cT. 25) [7].

0co6/MBICTh PUANYHOTO MeXaHi3My XapTii y chepi KOHT-
poJito noJssirae B ToMy, o KoMiTeT npu po3sr/saji fonoBifeill BU-
3HavaE, K 3/[iNCHIOIOTbCA NPaBa, Nepe/ibadeHi XapTi€lo, B 3aKOHO-
JaBcTBi i Ha nmpakTuli. To6To KpiM HaliOHAJILHOTO 3aKOHO/IAaBCTBA,
npeJMeTOM JOCJi/PKeHHA NIPU 3BiTax € NpaKTUKa peaJbHOro 31i1-
CHeHH4 npaB. Heo6Xi/lHO Ha/laBaTH BiJJOMOCTI i Mpo MpaB0o3acToCy-
BaHH$, PO peaJibHe 3abe3nedyeHHs KOHKPETHOTO NpaBa.

BuchHoBku. €BponelcbKa coljajbHa xapTis (nmeperJyisHyTa)
Ma€ Ba)k/IMBe 3Ha4YeHHA JJIA PUJUYHOI IPAaKTUKU YKpaiHu. [lepe-
JyciM Lie TPOsIBJSIETbCS B HEOOXiAHOCTI LOPIiYHOT0 3BiTYBaHHS Ile-
pen Pamoro EBpomnu Mpo BUKOHAHHS B3SITUX Ha cebOe 3000B'sI3aHb 3a
XapTi€lo, a BiATak CTUMYJIIOE NPOBECTU HEBiJKJIaAHY W KpPOHITKY
po06OTYy Ha/Jl HaLliOHAJIbHUM 3aKOHO/JJaBCTBOM, — Y TOMY YMCJIi, BHEC-
TH CYTTEBI 3MiHU [0 TPYAOBOI0 3aKOHO/JJaBCTBA Ta 3aKOHOLABCTBA
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y cdepi couiasbHOro 3aXxuUCTy, Ha HpeAMeT BiAMOBiAHOCTI Horo
HOpM XapTii.
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Tapac Typ,

acnipaHT Kadeapu
aAMIHICTPAaTUBHO-NIPABOBUX AUCLHUILIIH
(/Tesiscbkuli depacasHutl yHigepcumem
8HympiuwHix cnpas)

KOHCTUTYLIHHO-ITPABOBI OCHOBH
CYAO0BOI'0 3AXUCTY IIPAB 1 CBOBO/J,
JIIOAUHU TATPOMAJAHNHA

[Ipo6seMaTHKa NpaB JIIOAUHU B YMOBAxX Cy4acHOIO Jlep>KaBo-
TBOpPEHHS TiCHO MOB’SI3aHAa 3 TaKUMHU NMpobJeMaMy, IK MirpauiiHi
NpOLIeCH, TEPOPU3M, 3POCTAHHA 3JIOYMHHOCTI, 3JI0BXXUBAHHA MOX-
JIUBOCTAMM iHQopMaLilHOro cycnisibcTBa. [InabHa yBara A0 npas
JIIOJMHHU | IX 3aXUCTy 6araTo B 4OMy 06YMOBJIEHO BUCOKUM piBHEM
COLiaJIbHOTO Ta MPaBOBOrO PO3BUTKY Jep:aB i MiDXHapoJHOTrO
CHiBTOBapUCTBa.

CTBOpeHO NeBHi COLliaIbHO-eKOHOMIYHI Ta NOJIITUYHI YMOBHY,
cbopmyBasacst Mi>XkHapo/iHO-IpaBoBa 6a3a, obopMuUIIOCA BiANOBiA-
He HalliOHa/IbHe 3aKOHO/JaBCTBO.

Jlo TenepillHBLOr0 Yacy CTBOpPeHa CUCTeMa [ep>KaBHOT0 3axu-
CTy npaB JoAUHU. CUCTeMa BKJYAKTh pPi3HI MexaHi3MH, aje
HNpiopUTEeT 3a/JUILAETLCA Y NapJaMeHTCbKUX GOpM 3aXUCTY, V Npa-
BOOXOPOHHHUX OpraHiB, IPOKypaTypHu Ta CyZ,0BOi BaaJH.

Kpainu €Bponeiicbkoro Corwo3sy y 3axuCTi NpaB JIOJUHU BU-
KOPHUCTOBYIOTh MeXaHi3MHU MiXXHapoJiHOro chiBpo6iTHUITBA. [Joc-
Bii HAYKOBOI po3p0o6KM NpobJieM NpaB JIOAUHU Ta IX 3aXUCTY, Aep-
»KaBHOI NOJIITUKU y cdepi npaB JIIOJAUHH, CTBOPUB OCHOBY JJIs MiJi-
BUILleHHsI e(peKTUBHOCTI MeXaHi3MiB 3axXUCTy NpaB JIOAWUHHY, NOIIY-
Ky HOBUX MiAXOAiB.

Cepen mxepes 3 BUBYEHHS 3aXWUCTy IpaB JIIOJWHHA MOXHa
BU/JIJIMTU OCHOBHI: HalliOHaJIbHe 3aKOHOJABCTBO TAa aKTH MiXHa-
poaHoro npasa. B YkpaiHi 3HauHy poJib BiZirparoTb npaBoBi 03U-
nii KoncruryniitHoro Cyay Ykpainy, 1o J0N0BHIOIOTE HOpMU KoH-
CTUTYLil YKpalHW; 3aKOHM YKpalHU. 3aKOHH, 10 MICTATb HOPMHU
3axMCTy NpaB JIIOJAUHU 3a3BUYail NPUUMAOTBCA Y CUY TOrO, 10 €
npsiMa BkaziBka y Korcrutyuii Ykpainu [1].
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Hanpurksiaz, Konctutynil Ykpainu nepezioayae, 1o B yMOBax
Ha/JI3BUYaWHOTrO CTaHy JJ15 3abe3neyeHHs1 6e3neKy rpoMajsH i 3a-
XUCTY KOHCTUTYLIMHOIO JIaly MOXYTb BCTaHOBJIIOBAaTHUCA OKpeMi
06Me)xeHHd IpaB i cBOOOJ i3 3a3HaUYeHHAM MeX i TepMiHy Ail, KOH-
cratyeThbcd B [loctanoBi KoHctuTyniiiHoro Cyny Ykpainu.

CynoBUil MexaHi3M - iHTerpaJjibHe YTBOPEHHS, 1110 KOPEeJIoE
B IpoLeci peasizalii npouecyajJbHUX MpaB 3 IHIIMUMH BaXJIU-
BUMHU HeCyJOBUMHU MeXaHi3MaMH: [li3HAHHS, JOCY[0BOTO CJiJCTBa,
JislJIBHOCTI MpOKypaTypH (AepxaBHe 06BHHYBaueHHs], MiATpHUMaH-
Hsl IMBIJIbHUX M030BiB), a/lBOKaTypHu (KOHCYJbTallii, MpeJcTaBHUIL-
TBO iHTepeciB AOBipUTeiB y MBIJIBHOMY Ipoleci, 3aXUCT 0OBHUHY-
BauyeHHUX Y KpUMiHa/JbHOMY npoueci).

Y KoHcTuTyuii YkpaiHu ckasaHo, 110 CyZ0BUM 3aXUCT IpaB
i cB0GOJ, TrapaHTYeTbCSA KOXXHOMY. OJHUM 3 OCHOBHUX OOOB’sI3KiB
Jlep>aBu € 3axUCT npasB i cBo6oj. Cyau BiIHOCATHCS A0 HAMOi/IbII
JiEBMX MeXaHi3MiB 3axWCTy mpaB JiwoAuHU. [IpaBocynas, Hepigko
OTOTOXKHIOETHCS 3 CYyZ0OBUM 3axUCTOM, 06€3yMOBHO € HaMbijibll
epeKTHBHUM 3HapAAASAM OXOPOHM INpaB i CBOGOA JIIOAUHU Ta I'po-
MaZisHMHA. PasoM 3 THUM, XapakKTep CyZOBOIO 3axMUCTy [JO03BOJISE
BBQ)KAaTU HaNO6IIbII epeKTUBHUM CIOCOGOM 3aXUCTy MOPYIIEHUX
npaB i cBo6o/I.

[IpaBo Ha CyZj0BUH 3aXUCT mepefdOavyae HassBHICTb KOHKpeT-
HUX FapaHTiH, AKi /03BOJISAIMN peasizyBaTH HOro y MOBHOMY 06csA3i
Ta 3a6e3ne4uTH ePpeKTHUBHE OHOBJEHHS 3a JONOMOI0OI NMPaBOCY-
A, 100 BiilOBijae BUMOraM clipaBe/JIMBOCTI.

CepeJ, BHYTpilIHbOAEpKaBHUX 3aC00iB 3aXUCTy NpaB NpOBi-
JHY poOJib NMOKJMKAaHI BiJirpaBaTh OopraHu CyAoBol Biagu. KoxeH
CYyIOBUU opraH 3/[iHCHIOE JisIJIbHICTb 3 OXOPOHHU IpaB i CBO6OA 3a
JIOIOMOTOI0 BJIACTUBOT'O BUAY CYJOYMHCTBA (KOHCTUTYLiHHOTO,
I[MBIJILHOTO, a/IMiHICTPAaTUBHOTO Ta iH.).

3nificHeHHs1 MpaBOCYAJsl € BUK/IOYHOIO QYHKIi€E CyA0BOi
BJIajy, 10 3akpinieHo B KoHctutyuii Ykpainu. [lpaBocynnsa Haine-
>KUTb BUpIIIaJbHE CJI0BO Y BU3HA4YEHHI IPAaBOBUX HACJIJKIB MOpy-
LIEHHS MOJITUYHUX, TPYAOBUX, aBTOPCbKUX, BUOOPYHX, XKUTJIOBHUX,
iHIIMX MallHOBUX i HEMaWHOBUX MpaB. be3 BUKOPUCTAHHS MOXKJIU-
BOCTeH Cy/A0BOi BJaAM iHLI HOPUAUYHI IHCTUTYTH, METOAH, WIO0
BIIMBAIOTh Ha peasisaliio npas, € Masio eGeKTUBHUMU.
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YkpaiHa fK npaBoBa Jep:xaBa Oepe 000B’I30K rapaHTa
)KUTTEBUX I[IHHOCTEH i 6Jlar 0co6U, BUpPAKEHUX Y CYO EKTUBHHUX
LUBIJIbHUX MpaBax i 0cobucTux cBo6oJax, BiANOBIJHO, CTAaE Bce
6i/bII OYEBUAHOK TeHJEHLis TMOCUJEHHSI 3HAYeHHS CYJ0BOI
dbopmu 3axucTy.

[Ipu peanizanii cyzoBoi ¢opMH 3aXHUCTy NpaB JOJAHUHHU Ta
rpoMaZiiHiHa YKpaiHa MOBUHHA 6paTH [0 yBaru BCIO NPAKTHKY
€BpoleiicbKOro CyJly 3 IpaB JIIOJAWHH, B TOMYy YHCIAL Ty, Ka OyJa
cbopMoBaHa y crpaBax, pO3IJITHYTHUX 10 PUEAHAHHSA YKpaiHU A0
KoHBeHIIil mpo 3aXuUCT MpaB i 0CHOBHUX cB0O6OJ, [2; 3]. Tinbku Ta-
KUU MiAXiJ JOTOMOXe YHUKHYTH YKpaiHU BU3HAHHS HOBUX NOpPY-
nmeHb KoHBeHIIi{ Mpo 3aXUCT npaB i OCHOBHUX CBOOO/I,

1. KonctuTyuis Ykpainu: 3akoH Ykpainu Bif 28.06.1996 p. Ne 254k /96-
BP. URL: https://zakon.rada.gov.ua/laws/show/254%D0%BA /96 Text

2. [Ipo patudikanito KonBeHuii npo 3axucT npas JIIOJWHUA i OCHOBOIIO-
JIOXKHUX cBo6oz 1950 poky, [lepioro npoTokosy Ta mpotokosiB N 2, 4, 7 ta 11
no KoneHnii: 3akoH Ykpainu Big 17 sunua 1997 p. Ne 475/97-BP. URL:
https://zakon.rada.gov.ua/laws/card/475/97-%D0%B2%D1%80

3. [Ipo BUKOHaHHS pillleHb Ta 3aCTOCYBAHHA NPaKTUKU EBPONENCbKOT0O
CyAy 3 npaB JIOAUHU: 3aK0oH YKpainu Bij 23 stotoro 2006 p. Ne 3477-1V. URL:
https://zakon.rada.gov.ua/laws/card/3477-15
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Ipuna llloniHa,

JIOKTOpPKa I0PUAUYHHUX HAYK, Tpodecopka,
npodecopka kadpeapu
aAMIHICTPaTUBHO-NPAaBOBUX AUCLUILIIH
(/TvsigcbKull depocasHull yHisepcumem
8HympiuwHix cnpas)

PO3BUTOK ITPABOBOTI'O 3ABE3IIEYEHHA
AKAJIEMIYHOI IOBPOYECHOCTI
Y COEPI YIIPABJIIHHA OCBITOIO

P03BUTOK CycniZIbHUX BiHOCUH y Oyb-aKil cdepi :KUTTEAI-
SIJIBHOCTI CYCIiJIbCTBA BiJ0YBA€ETHCA O OPIEHTHUPIB, 3aK/1aJJeHUX B
OcHoBHOMy 3akoHi AepxaBU. He € Buk/toueHHAM i cdepa akazemi-
YHOI 06pPOYECHOCTi, PO3BUTOK NMpPaBOBOTO 3abe3neyeHHs SKoi 6a-
3y€TbCA Ha noJioxkeHHAX KoHctuTynil Ykpainy, y 4. 1, 2 cT. 54 axoi
BU3HAY€HO, 1110 TPOMA/IIHAM rapaHTY€ETbCA CBO6OJA JiTepaTypHOI,
XY[,0’)KHbOI, HAQYKOBOI 1 TeXHIYHOI TBOPUYOCTi, 3aXUCT iHTeJIeKTyaJb-
HOI BJIACHOCTI, IXHIX aBTOPCbKUX NIpaB, MOPaJIbHUX | MaTepiaJbHUX
iHTepeciB, 110 BUHUKAIOTh Y 3B’I3KY 3 Pi3HUMH BUJIaMHU iHTEJIEKTY-
aJbHOI AifgabHOCTI. KOXXKHUM rpOMaZisHUH Ma€ NIpaBo Ha pe3yJ/bTa-
TU CBOE]I iIHTEJIEKTYa/IbHOI, TBOPYOI AiAJIbHOCTI; HIXTO He MOXe BU-
KOpPUCTOBYBATH ab0 MOIIMUPIOBATH IX 6e3 Horo 3roju, 3a BUHATKA-
MH, BCTAaHOBJIEHUMH 3aK0HOM [1]. Xoya B OcHOBHOMY 3aKOHi Tep-
MiH «akKajeMiuHa A06poYeCcHICTb» He 3yCTpidaeThCs, OJHAK IMOJIO-
»KEHHA PO 3aXUCT iHTeJIeKTyaIbHOI BJIACHOCTI 1 aBTOPChKUX IIPaB €
nigrpyHTAM GOpPMyBaHHA clelliaJIbHUX BUMOT JI0 SIKOCTi OCBiTHBO-
ro NpoLecy Ta HAyKOBOI AifibHOCTI. BKazaHe [103B0JIsIE BUOKpEMHU-
TH NEepLIUi eTan PO3BUTKY NPaBOBOro 3abe3neyeHHs akajeMiyHoi
Jlo6poyecHocTi B YKpaiHi sk 3akpimieHHs B KoHcTuTyuii Ykpainu
6a30BUX BHMOT JI0 3aXUCTy aBTOPCbKHUX NPaB Ta iHTeJeKTyaJIbHOI
BJIACHOCT!I.

Jlpyruil eTan po3BUTKY IPABOBOro 3abe3nevyeHHs aKajieMiy-
HOI 106poYeCcHOCTI NOB’I3aHUH i3 3araJIbHOEBPONENRCHKUMU NIPOLie-
caMH MiJIBUILIEHHS POJIi YHIBEPCUTETIB y CYyCNiIbCTBI Ta TpaHchop-
Malii BUMoOr sik Jo NnpodecopcbKo-BUK/IAJALBKOr0 CKAaZy, Tak
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i ang 3006yBaviB 0CBiTH, @ TaKOXK 00YMOBJIEHUH 3MiHaMU y PoO3y-
MiHHi KaTeropii «lpaBoBe 3abe3neYeHHs», XapaKTePHUMHU JJIs1 Ha-
LiOHaJIbHOI TPAaBHUYOI HayKH [2, c. 142].

ByxapecTcbKa JiekJ1apalis 3 eTHYHUX LIHHOCTEeN | IPUHLMIIB
BMILOi OCBITU B €BpomneiicbkoMy perioHi (2004 p.) BU3Ha4YMWIa, 110
YHIBEpCUTETH Ta IHIII BUILI HaBYaJbHI 3ak/JajUd BiJirparwTb
LleHTpaJIbHY POJib ¥ PO3BUTKY CYCHUJIbCTBA €KOHOMIKH i KyJIbTYypU
Ha BCiX piBHSX - IVI06aJIbHOMY, PerioHaJIbHOMY, HallioHAJIbHOMY Ta
MicueBoMy. Oco6JiMBe 3HaYEeHHS JIJIsl pO3yMiHHSI I'eHe3U IIPaBOBOro
3abe3neyeHHs akaJieMiuHol Jo6podyecHocTi Mae Po3ain 4 BkasaHo-
ro JIOKyMeHTY, IKMH Ma€ Ha3By «AKajieMidyHa J06pOYeCHICTh i coIri-
aJlbHa BiAINOBIAAJIBHICTD HAYKOBUX JOCAIJPKEeHb». Y HbOMY, 30Kpe-
Ma, BU3HA4yeHO, 1[0 HeoOXiJHO MOoBaXkaTH i JOTPUMYBATUCH OCHO-
BOIOJIOXKHUX MPUHLMIIB AOCAiIAHUIIBKOI pO6OTH, IKUMH € iHTeJeK-
TyaJbHa cBO6OJZia 1 coriasbHa BifgnoBifasbHicTh. [Ipu 1OMY
i okpeMi JOCAIAHUKY, I JOCHIAHUNBKI TPYNIH HECYTb MOpPa/bHY Bij-
MOBiZja/IbHICTh He TiJIbKK 3a JOCAIAHUIBKI Mpolecu — 3a BUOIp
TeM i MeTOAiB [AOCJi[PKeHHs, 32 A0OpOYecHICTb AOCHiAHUIBKO]
poboTH - a ¥ 3a pe3yJbTaTU AoCaimxeHb. JOCHiIHUKY NOBUHHI
NPUNAHATH €TUYHI CTAHAAPTH, L0 PETYJIII0Th IX HAYKOBO-A0CIiJHY
JISJIBHICTB, 1 cyBOpO JoTpUMyBaTHCe ix. Byib-akuil Kojekc nose-
JiHKM B JOCHIIHUIbKIA po6GOTI MOBUHEH BKJIWYATH SK E€THUYHI
CTaHJapTH, TaK i NpoLeAypu IX 3acTOCyBaHHS, WO [J03BOJUTh
YHUKHYTH TOBEPXOBOCTi, 6€33MiCTOBHOCTi, HEUECHOCTI, KOpymIIii
i 6e3kapHocri [3].

@dopMyBaHHS CYTHOCTI akajieMiyHoi J06podyecHOCTi i BUMOT
[0 Hel Ha piBHI M>)XHapOJHOTr'0 AOKYMEHTY CIPUSAJIO PO3BUTKY ZOC-
JIi/IPKeHb, MOB’I3aHUX 3 CYTHICTIO JJaHOTO ¢peHOMeHa Ta KpHUTepiiB
BU3HAayeHHd II piBHA, OJHAK CJiJ 3a3HAYMTH, 10 BKas3aHi JOcCJi-
JOKeHHA aKTHBHO 3[iMCHIOBAJINCA NEpeBAXKHO y JAepxaBax EBpo-
neicbkoro Coro3y, Xxo4a, 6e3yMOBHO, B KOHTEKCTi CHiBBiHOIIEHHSA
indpopmMarniiiHoi i mpaBoBOiI Ky/JbTYpH NEBHi acnekTH Liel nmpobJie-
MaTHUKHU JocCaipKyBasucs i B Ykpaini [4, c. 82-85]. Pe3ysbraTamMmu
LUX AOCHi/pKeHb OYyJI0O CTBOPEHHSI 3araJbHOEBPONENCHKOr0 JHC-
Kypcy akaJieMiyHOro A06po4yecHOCTi, IKMH BKJ/IOYaB NeJaroriyHi,
eTUYHI Ta IpaBOBi acleKTU AOCAiJPKyBaHOTr O ABUIIA.
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HactynHuil eTan npaBoBoro 3abe3sneyeHHsl akajeMiuHoi jo-
6pouyecHOCTi B Halliil Jiep>kaBi 6yJi0 MOB’sI3aHO i3 3aKpinJieHHIM
y 2011 poui y HanjoHanbHil pamui kBanidikanii JoTpuMaHHS Ha-
JIEXKHOI akaZileMiuHOoI J06pOoYeCHOCTI IK HeoOXiHOro [J/1s1 3amoyar-
KyBaHHs, IJIaHYBaHHS, peaJsizalil Ta KOPUTYBaHHS NOCJIiLOBHOIO
Mpollecy TI'PYHTOBHOI'O HAyKOBOrO JOC/HiIKEHHSI pPiBHSA 6a30BHX
BMiHb Ta HaBUYOK [5].

3 1bOr0 MOMEHTY PO3MOYUHAETHCS aKTUBHUU PO3BUTOK Te-
PMiHOJIOTIYHOTO amapaTy Mpo6JieMaTHKU aKajaeMidyHoi mob6pouec-
HOCTi, BiIOYBA€TbCA MiJIrOTOBKA MPONO3UIIM Z10 3aKOHOJABCTBA
PO OCBITY.

HacTynHuil eTanm po3BUTKY NpaBOBOro 3abe3NnevyeHHs aKa-
JeMiyHoi 106poYecHOCTi MOB'sI3aHUM i3 KapJUHAJIbHUM OHOBJIEH-
HaM y 2017 poni 3aKOHOZABCTBa NpO OCBiTy. 3aKOH YKpaiHu «IIpo
ocBiTy» BiJi 5 BepecHs1 2017 poky Ne 2145-VIII Bu3HauuB akaje-
MiYHy OGPOYECHICTDb fIK OAHY i3 3acaj, Aep>kaBHOI NOMITUKHU y che-
pi OCBITM Ta NPUHLMIN OCBITHBOI JislAbHOCTI (4.1 cT.6), 3aKpinus
JlerajibHe BU3HaueHHs aKaJeMidyHOI J06POYECHOCTI K CYKYNHOCT]
€TUYHUX NPUHLMUIIB Ta BU3HAYEHUX 3aKOHOM INpaBUJ, AKUMHU Ma-
I0Tb KepyBaTHUCs YYaCHUKU OCBITHBOTO NpOLeCy i/l 4ac HaBYaHH4,
BUKJAJJaHHSI Ta NMPOBa/PKEHHsS HAyKoBOi (TBOpUOi) AifsbHOCTI 3
MeTOl 3abe3neyeHHs [JOBiIpU A0 pe3y/ibTaTiB HaB4YaHHsA Ta/abo
HayKOBUX (TBOPYMX) AOCATHEHDb (4. 1 cT. 42), a TaKOXX OCHOBHi BH-
MOTH JI0 IOTPUMaHHSA aKaZieMiyHOI 106p0YeCHOCT meJaroriayHuMH,
HayKOBO-IleJaroriYyHMMH, HAYKOBUMHU MpaliBHUKAaMHU Ta 3700yBa-
YaMH OCBiTH (4. 2, 3 cT. 42) i BUiM nopyllleHb aKkaZieMiyHoi J06po-
yecHocTi (4. 4 cT. 42), opMu Ta BUJU aKaJeMiuHOI BiiMOBiJaIbHO-
cTi (4. 5, 6 cT. 42) [6].

Bkaszani nosioxkeHHs1 3akoHy Ykpainu «IIpo ocBiTy» 6yJs0
KOHKpeTH30BaHo y 3akoHi Ykpainu «[lpo Bumy ocsity». Tak, 3ako-
HoM Ykpainu Ne 2145-VIII Big 05.09.2017 poky 3abe3nedyeHHs [0-
TpPUMaHHSI aKaZleMiuHol J06pOYecHOCTI NpaliBHUKAMHU 3aKJ/ajliB
BHULIOI OCBITH Ta 374,00yBayaMu BHILO0I OCBITH, Y TOMYy YHCJi CTBO-
peHHs i 3a6e3neyeHHs1 PYHKIiOHYyBaHHA ePeKTUBHOI CUCTEMHU 3a-
nob6iraHHs Ta BUSIBJIEHHS aKajleMiyHOro mJjariaty, 6yJ/io BiHeceHO
Jlo 3axX0/iB i mpoleayp CUCTeMH 3abe3levyeHHs 3aKJaaJaMyd BUINO]
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OCBiTH SIKOCTi OCBITHBOI AisiibHOCTI Ta siKocTi BULOI ocBiTH (m. 8
4y, 2 cT. 16), a AOTpUMAHHSA aKajeMiyHOi JJ06GPOYECHOCTI - [0
000B’sI3KiB HAyKOBO-NEJaroriyHuxX, HayKOBUX 1 MeJaroriyHux
npauiBHUKIB (1. 3-1 cT. 58) Ta ocib, Aki HaBYalOTbCA y 3aKaajax
Buioi ocBiTh (m. 3 cT. 63). 3akoHoM Ykpainu Ne¢ 392-1X Big
18.12.2019 poky 4. 2 cT. 6 3akoHy YkpaiHu «[Ipo Buiy ocsiTy»
OyJio JOMOBHEHO a63aloM YeTBEPTHUM IMOJIOXKEHHSM Mpo Te, 110
pillleHHS MPO MNPHUCYAKEHHS CTyINeHS BUILOI OCBITU Ta HPUCBO-
€HHs BifmoBigHOI KBasidikamii CKacOBYETBHCA 3aKJaJOM BHILOI
OCBiTH y pasi BUSBJIeHHS QaKTIiB MopylleHHs 37j00yBayeM BHIIO1
OCBiTH aKajieMiyHOi JI06pOYecCHOCTi, 30KpeMa HasiBHOCTi y KBa-
JidgikaniiHii po6oTi akazeMiyHoro mjariaty, ¢abpukanii, dpasb-
cudikauii, y nopsiaky, BcTaHoBjeHoMy Kab6iHeTom MiHicTpiB
Ykpainu [7].

Oco6JIMBOCTSIMM LIbOTO eTally PO3BUTKY NIPaBOBOTrO 3abesre-
YeHHS BHUILOI OCBITH, IKUW TPUBAE W HUHI, € aKTUBHE 3aKpilJIeHHS
eTUYHUX BUMOI I[0JI0 aKaJeMiuHol J06podyecHOCTi BHUKJIaZAyiB,
HaYKOBIiB Ta 3/100yBayiB OCBiTH B KOJleKcax aKkaJileMiuHol fob6poye-
CHOCTi, yxBajJleHUX 360paMu TPYJLOBHX KOJIEKTUBIB a60 BYEHUMHU
paZilaMy YHiBEpCHUTETIB.

Y BKka3zaHUX JJOKyMeHTax 3HaHIIJIM CBO€E 3aKpillJieHHS NIpaBu-
Jla i HOpMM akajieMiyHOi A06POYECHOCTI Y4YaCHHUKIB OCBITHBOIO
npolecy, 0COGJMBOCTI MOJITUKH 3aKJaJiB BUINOI OCBITH y BKasa-
Hil cdepi, mpoueaypu po3rysjy HUTaHb MPO akKaJeMiuHy HeJo-
OpoyecHiCTh Ta NMPABOBUM CTATyC OpraHiB, fKi Taki mpoleaypu
3/1iCHIOIOTh.
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OkcaHa flpema,

KaHAuJaTKa OPUJUYHUX HayK, JOLEeHTKa,
JIoLleHTKa Kadeapu
aAMIHICTPAaTUBHO-NIPABOBUX AUCLHUILIIH
(/TvsigcbKull depocasHull yHisepcumem
8HympiwHix cnpas),

Mapis 'epacumuyk,

3406yBavKa CTyneHs1 6aKajaBpa
(/Tvsiscbkuli depacasHutl yHigepcumem
8HympiuwHix cnpas)

3AXUCT ITIPABIT'POMA/ZAH HA CBOBOAY C/IOBA
3A MI>)KHAPOAHUMMU CTAHAAPTAMHU

CrtaH cnpaB y cdepi 3abe3nedyeHHs1 IpaB i CBOOOJ 0cobH, iX
NPaKTUYHOI peasisanil € TUM KpUTepieM, 3a AKUM OLIHIOETbCA pi-
BeHb JIeMOKPAaTUYHOrO PO3BUTKY Oy b-s1KOi JjlepaBU Ta CyCIHijibC-
TBa B L{IJIOMY.

[IuTaHHA 3aXUCTy NpaB i cBOGOJ JIOJUHUA Ta rPOMajssHUHA
Ha CbOTOJiHI € HAaBaXK/IMBIlIOI NP06/IeMOI0 BHYTPILIHBOI Ta 30B-
HIITHBOI OJIITUKH YCiX iepKaB CBITOBOI CHIJILHOTH.

[IpaBa JIIOJUHU € CKJIAAHUM, GAraTOBUMIPHUM SIBUIIEM.
Y Bci enoxu mnpobGseMa 3axWMCTy IpaB JIOAUHA OyJja akKTyaslb-
HOW, HE3MIHHO 3a/IMIIAlYUCh MNOJITHUKO-NPAaBOBOI0, PeJirikHo
Ta ¢isocodcbKolo.

Y AeMOKpaTH4YHHUX Jep)KaBaX Cy4aCHOIO CBITY BU3HAETbCA
i 3aKOHOJZJaBYO 3aKpIiMJIETHCA MpPaBO JIJWHU Ha CBOOOJY CJOBa.
Cepej, noiTUYHUX IPaB i CBO6GOA rpoMa/isiH CBOOO/1a CJI0BA 3aiiMae
oco6siMBe Micle, OyAy4d OJHUM 3 HAWBAXJIMBILIUX MPUPOAHUX
npaB JIIOJUHHU.

CucreMa MixkHapoJHUX (MiKAepKaBHUX) OpraHiB i opranisza-
L[il, 110 AiI0Th 3 METOI0 3/iICHEHHS MiI>)KHAPOAHUX CTaHAApTIB NpaB
i cBO6OJ JIIOAMHY YH iX BiJHOBJIEHHS Y BUMAJKY MOPYLIEHHS, CKJa-
Jla€ MexXaHi3M Mi>)KHapOJHOI0 3aXMCTY NpaB JAWHHU [1].

Mi>kHapoJHMUM NpaBOM po3po6JeHa HH3Ka CTaHJAPTIB,
CIpsIMOBAHMX Ha 3axUCT CBOGOJM CJIOBa, iHpopMaril, BUpaKeHHs
CBOEI AyMKU. B mepuiy 4depry, BOHU 3aJiekyiapoBaHi B craTTi 19
3ara/spHOI fgekJapauii npaB 0A4uHU [2]. CBOE IPOJOBXKEHHS IPaBo
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Ha cBo6OJy cjioBa Ta iHpopMaliro oTpuMaso B Mi>kHapoJHOMY ma-
KTi PO rpoMaZiTHChKI Ta moJiiTh4Hi npasa [3] i ®akyibTaTUBHOMY
IPOTOKOJIi 0 HbOrO [4]. MixkHapOAHUH MaKT Npo TPOMaAsHChKI Ta
MOJIITUYHI MpaBa NpPOroJollye NpaBO KOXXHOTO Ha CBOGOAY AYMKHU
(cT. 18) Ta BM3HAE 32 KOXXHUM IIpaBo OGe3nepelIKoJHO AOTPUMYBa-
THChb Ta BiJIbHO BUpPaXaTH cBoi norysaau (ct. 19) [3].

Ile mpaBo BKJIIOYA€E CBOGOAY HIYKATH, OJEPKYBaTH i MOMIK-
ploBaTu OyAb-AKY iHpopMalliro Ta ifiei, He3aseXxHo Bij AeprkaBHUX
KOp/IOHIB, yCHO, TUCbMOBO YU 3a J0NOMOI0I0 APYKY ab0 Xy 0XHiX
¢$opM BHpakeHHS Y iHIIMMU cioco6aMu Ha CBill BUGIp.

Y 2006 poui 3amicTe firovyoi Kowmicii 3 mpaB JwoguHY, gKa
¢dyHkuionyBana 3 1946 p., 6ysno cTBopeHo Pajy 3 mpaB JIIOAUHHU
OOH, mwo € NOJITUYHUM OpPraHoOM [Ji PO3IJSAAY KJOYOBUX IPO-
6J1eM y 1iil coepi. Paga cknamaeTbes i3 47 4yieHiB, ki 06MparOThCs
3a perioHaJIbHMMM KBOTaMHM CTPOKOM Ha TpU PoKU ['eHepasbHOM0
Acambsieeto OOH. Pasma mnpoBOAMTH MOHITOPUHT JOTPUMaHHSA
Jlep>kaBaMM TPOTOJIOLIEHUX TPOMaAAHCbKUX i NOJITUYHUX IpasB.
Po3po6J/ieHa npoueaypa BUpilIeHHS CKapr A03BOJISIE pearyBaTH Ha
TUNOBI BUNAJKU MiATBEpP/PKEHUX MOpylleHb NpaB i ¢yHaMeH-
TaJbHUX CBOOO/I IO UHHU.

KoHTposib 3a OTpMMaHHAM NpPOroJOlIeHUX CBITOBHUM CIHiB-
TOBAapUCTBOM IIpaB Ta CBOOOJ, JIIOJJUHH, COPUSIHHS PO3BUTKY MiX-
HapO/HOTO CNiBPOGITHUIITBA V 1[Ik chepi 3ailicHIOE BepXoBHUH KO-
Micap OOH 3 npaB sirogunu. 3 1993 p. y cucteMi opraniB OOH Takox
Jie CneuianbHuil gonosizay OOH i3 nuTaHb 3aXMCTy ¥ NOMIUPEHHS
npaBa Ha cBO60Ay AYMKHU Ta Ii BUpaxkeHHs [5, ¢. 22].

Besnuke 3HaueHHs y PO3BUTKY CBOOOJM CJIOBAa Ta NpaBa Ha
iHpopmMariito Mae Jisg/bHICTD cnenianizoBaHux opraHiB OOH, 30k-
pema, FOHECKO. fIk BusHaueHo y [lporpami aistabHocti FOHECKO
y chepi komyHikauii Ta iHdopmanii, komyHikanisd, iHpopmanis
i 3HaHHA — pyWiHHI CU/IU NpOTrpecy, SAKi COPUSIOTb MiJIBUILEHHIO
PiBHA Ta AKOCTI XKUTTH.

FOHECKO cToiTh Ha BapTi cBO6GOAM MpecH i mybJiiuHO 3acy-
JOKye HalicyBopimi mopylueHHsl Ljiei cBo60AM, Taki K yOUBCTBa
i ¢isuyHa posnpaBa HaJ npejcTaBHUKaMu 3MI. OgHUM i3 Hamps-
MiB TaKoi AiIBHOCTI, CIpsIMOBAaHUX Ha 3aXHUCT CBOGOJM CJOBA
ta 3MI, € npuitnarta Coodilicbkoil aekaaparii y 1997 poui. Y Hi#
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BU3HAYalOThCS OCHOBHI NPUHLMNMN PeryaBaHHA JisabHOCTI 3MI:
CTBOPEHHS Ta 3MilJHEHHS KOHCTUTYL[IMHUX | MpPaBOBUX TrapaHTIH
CcB06O/U BUpaXKeHHA NOT/AJIB i cBO60J APYKY; Neperisj, 3MiHa Ta
(a60) ckacyBaHHS THX 3aKOHIB, IpaBWJI Ta 3aX0/iB, 110 0OMEXKYIOTh
L[}I0 OCHOBHY CBO0OOJy; 3abe3nedyeHHS OpraHaMM BJIaAU JAOCTYIY
o iHpopMariii s KypHaJIicTiB; 3a60poHa MPUMYCY >KYpPHAJICTiB
Jlo Po3ToJIolleHHs mxepes iHpopmalii; pepopMyBaHHS AepKaBOIO
OopraHiB MOBJIEHHS ¥ iHpopManiiHUX areHTCTB Ta HaJlJaHHA iM cTa-
TYyCy BiIKpDUTHUX CYCHiJIbHUX YCTAHOB, 110 KOPUCTYIOTbCA XypHaJli-
CTCbKOIO Ta BUJJaBHUYOI0 He3aJIeXKHICTI0; HaZlaHHA MOBHOI He3aJle-
)KHOCTI CTBOpPEHHUM OpraHaM peryJoBaHHA B Tajy3i pafio- Ta
TeJeMOBJIEHHS.

OkpiM CBITOBUX, /1 HAILLOI KpalHU Ba>KJIMBUMMU € perioHasib-
Hi, 30KpeMa, eBpONeNCchbKi CTaHAApTU CBOOOJAU CJI0BA Ta CUCTEMHU
KOHTPOJIIO 3a iX JOTpUMMaHHAM. ['0/10BHMM EBpONENCHKUM JKepe-
JIOM, 1[0 BU3HAYa€ CTaHAAPTHU CBOOGOAU C/0OBa Ta AisibHOCTiI 3M],
€ KoHBeHIisl Npo 3aXUCT NpaB JIIOJUHU i OCHOBOMOJIOXKHUX CBOGO/,
(EBpomneiicbka KOHBEeHIisl 3 NpaB JIIOJUHU) [6, c. 44]. EBpomneiicbka
KOHBEHIIisl 3 IpaB JIIJUHU - 1ie OPUJUYHO 000B’I3KOBA yroAa, sKa
B 6i/bLIOCTI JAep>KaB KOHTUHEHTY Ma€ Maibke KOHCTUTYLIMHUN
CTaTyC.

JieBU KOHTpOJIb 32 BUKOHAaHHAM I10JI0’)KeHb EBpONEeHChbKOI
KOHBEHIiI 3 MpaB JIIOJAUHU 3/iMCHIOEThCS CIeljialbHO CTBOPEHUM
€BpONEeNCbKUM CyZlOM 3 MpaB JIOAUHU. PimeHHsa €BpomneiicbKkoro
cyZly € 060B’I3KOBUMM [ BCiX KpaiH Pagu €Bponu.

Ille opHi€E0D MiXXHAPOAHOI OpraHis3ali€lo, 10 OMIKYETbCA
npo6JjieMaMu 3aXUCTY MpaB i cBO6OJ, y TOMY YMCJIi CBOGOJHU C/10BA
Ta iHpopmarii, € Opranisanis 3 6e3neKH i cniBpo6GiTHUIITBA B EBPO-
mi. 3akI0YHUE akT Hapasu 3 6e3neku Ta cniBpo6iTHUITBA B EBpPO-
ni 1975 p. MicTUTb NOJIOXKEHHS, SIKi MiAKPECTIOITh BaXK/IMBe 3Ha-
YeHHs MolUpeHHs1 iHPpopMaril iHIKUX AeprKaB-y4acHUIb Ta CTaB-
JIATb 3a METy IOJIETIyBaTU Bi/ibHe | IIMpOKe pPO3MOBCIOJKEHHA
Bcix ¢opmM iHpopmauii, cnpusaTH cniBpobIiTHULTBY B cdepi iHPOp-
Mauii Ta o6MiHy iHpopMaui€eto 3 iHIIMMU KpaiHaMmu. Y 1997 p. 3a
pimenHaM IloctiiiHoi pagu OBCE 6yna 3anpoBajpkeHa Mmocazaa
[IpeacraBuuka OBCE 3 nuTaHb cBO60AM 3aco06iB MacoBoi iHpopMa-
1ii, AKMHA CTEXUTh 3a CUTYyalli€l0 B il obJsacTi B ycix JeprkaBax-
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y4aCHUILAX, a TaKOX MiATPUMYE i 3a0X04Yy€E TNOBHE JOTPUMAHHA
npuHuuniB i 30608’s13aHb OBCE, 1m0 cTocyloTbcs CBOOOAM BUpa-
»KeHHs TOTJIAAIB Ta CBo60/ 11 3aco6iB MacoBoi iHpopmallii.

OTxe, Ik 6a4YKMMO y CBIiTi iCHYE NOTY>KHa CUCTeMa PaBOBOT0O
3abe3neyeHHs CBOGO/AM CJI0BA, Ta BiIMOBiJIHI MexaHi3MHU 3aXUCTy il
Bify mopymeHb. baraTo MiXXHapoJHO-NpPaBOBUX HOPM y Iik cdepi
3HAUILJIU CBOE BiloGpakeHHS i B yKpalHCbKOMY 3aKOHOJABCTBI.
Tak, ct. 34 KoHcTuTy1ii YkpaiHu neBHOO Mipolo BiATBOPIOE 3MiCT
cTaTel 3arajibHOI AekJapanil 3 npaB JoAWHYA, Mi>XkHapoJAHOro Mak-
Ty PO rPOMaJITHCHKI Ta MOJIITUYHI TpaBa, EBponercbKol KOHBEHIIiT
3 IIpaB JIJWHU.

[IpoTe, He 3BaKar04YM Ha MO3UTHUBHY NPAKTUKY 3aCTOCYyBaHHA
YkpaiHoto €BponeicbKOro 3aKOHOZABCTBA, B HalliOHAJIbHIA Mpak-
THULi 3aXUCTY NpaB JIOJAUHU Ha CBOGO/Y CJI0OBA CIIOCTEPIraeThcs He-
JOCKOHAJIICTh JAaHOr0 MexaHi3My. barato 3akoHOZaBYMX aKTIiB y
JaHiit cdepi noTpebyOTh OHOBJIEHHS Ta BAOCKOHAJIEHHS, YaCTHHA
HODM € 3acTapijiuMu i He epeKTUBHUMHU. Bce 11e 6e3 cyMHiBY BHMa-
ra€ mifBUILleHOl yBaru NpaBOTBOPYMX Ta MPAaBO3aCTOCOBHUX CTPY-
KTYp L0/0 NMOLIYKY HOBUX CIIOCOGIB Ta MeTO/|iB paBOperyJar0BaH-
HS Ta MPaBO3acTOCYBaHHS, 3 BUKOPHUCTAHHAM epeKTHUBHOI MixkHa-
POZIHOI NPAKTHUKHU Yy JaHiHl cdepi.

1. MixxHapozHi MexaHi3MU 3axucCTy NpaB JiOJUHU. [IpaBo rpomajsH
YkpaiHu Ha 3BepHEHHS [0 KOHBEHIIMHUX OPTaHiB 3 3aXHUCTy NpaB JIOAUHU.
Bceykpaincokuii  muoswcdewb  npasa. 12 rpymua 2019 p. URL:
https://pl.dsns.gov.ua/ua/Tizhden-prava/17041.html

2. 3arajibHa JekJjapalia npas JoguHu: npuiiHaTa Ha 'A OOH 10 rpya-
Hs 1948 p. URL: http:// zakon.rada.gov.ua /laws/show/995_015

3. MixkHapoJHUH MaKT Npo rPOMaZAHCHKI i mosiTh4yHi npaBa 1966 p.
URL: http://. zakon.rada. gov.ua/go/995_043

4. ®akynbTaTUBHUH NPOTOKOI 0 MiXKHapoAHOro HmakTy Mpo rpoma-
ASHCbKI Ta moJsitTuyHi mpaBa 1991 p. URL: http://zakon.rada.gov.ua/go/
995_086

5. Puxtep A. I'. MexxyHapo/jHble CTaHAAPTHI U 3apy6exkHast MpaKTHUKa
peryJnpoBaHUs )KyPHAJIUCTUKU: y4eb. moco6. OHECKO, 2011. 245 c.

6. EBponelicbka KOHBEHLisl 3 paB JI0AUHU. CB060/a BUPaXKEHHS MOT-
JAsAiB: IoBiAHUK 3 yKpaiHCBKOTO Ta €Bpornelcbkoro iHpopManiiiHoro 3akoHo-
faBctBa / ynopsj. B. ®.IBanos, 10.€. 3aiiues. KuiB: lleHTp BisbHOI mpecy,
2002. C. 44-48.
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Cekuyisa 2

ITPOBJIEMH ITPABOBOT'O PET'YJIIOBAHHA
roCroJIAPCbKOI AIAJIBHOCTI
HA 3ACAZAX CTAJIOI'O PO3BUTKY

IBaH boliueHIOK,

acnipaHT KadeApy KOHCTUTYLIHHOTO,
afMiHicTpaTUBHOTO Ta GiHAHCOBOTO NpaBa
(XmeavHuybkull yHisepcumem ynpagaiHHs
ma npasa imeri Jleonida F03vkosa)

3AXHUCT 3EMEJIbHUX ITPAB T'POMA/ISIH
Y CIIOPAX 13 BEPXOBHOIO PA/IOI0 YKPAIHU

BepxoBHa Paza YkpaiHu HasexuTb [0 Cy6’€KTIB BJaJHUX
INOBHOBAXX€Hb Y rajy3i 3eMeJIbHUX BiZJHOCHUH, 1110 XapaKTepU3yTh-
¢ KoJleriaJibHOI CTPYyKTyporo. Ha Taky 03HaKy KoJieriaJlbHOCTI K
KoJleriaJibHUM CIoci6 BUpillleHHS MUTaHb YiTKO BKa3aHO y 3aKOHO-
JaBCTBI IpY BU3HAa4YeHHI npaBoBol npupoau BepxosHoi Pagu Ykpa-
iHM K cy6’eKTa BIaZJHUX NOBHOBaXXeHb. O/JHAK, HaBiTh HOPMATHUB-
HO BCTAaHOBJIEHWU PaBOBUM MeXaHi3M KoJieriaJbHOr0 NPUUHATTA
pimenb BepxoBHow Pajioro YkpaiHu Ta HabpaHHSA HUMH YUHHOCTI
He BUKJIIOYAE BUIA/KIB NPUNHATTA pillleHb, 10 MOPYIIYIOTh 3eMe-
JIbHI TpaBa rpoMafdH. [[ieBUM MeXaHi3MOM 3aXWUCTy 3eMeJIbHUX
IpaB IrpoOMaJfAH Y TAKOMY BHUINAJKy € 3BepHEHHd /0 aJMiHicTpaTH-
BHOTO cyAy. BianosigHo go ct. 266 KACY, sika BU3Ha4ya€ 0c06JIMBO-
CTi IpOBa/PKEHHS Yy ClpaBax L0A0 OCKapXKeHHs aKTiB, Ail uu 6e3-
JiAJIbHOCTI BCTAHOBJIEHO, 10 Il MpaBHUJ/a NMOLIUPIOITHCA HA PO3r-
JI], afAMiHICTpAaTUBHUX CNpaB IOJ0 3aKOHHOCTI (KpiM KOHCTHUTY-
niiHoCTi) moctaHoB BepxoBHoi Pagu Ykpainu (1. 1 4. 1), 3akoHHOC-
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Ti Aif yu Ge3nisyibHOCTi BepxoBHoi Pagu Ykpainu (m.2 4.1). Taki
aJMIHICTpaTUBHI CIpaBy PO3TJIALAIOTHCH y MOPALKY CIPOILEHOIO0
[I030BHOrO0 NpoBaxeHHA BepxoBHuM CyzoM y ckiazi koseril Ka-
calilHOro afAMiHICTPAaTUBHOTIO CyAly He MeHIIe HiX 3 I'ATHU CYJiB.

BepxoBHuil CyA 3a HacaijKaMU po3risjy TakWxX ajMiHicTpa-
TUBHHUX CIIpaB MOXe: BU3HATHU aKT BepxoBHoi Pagu Ykpainu npo-
THUIPAaBHUM Ta HEYHHHUM IOBHICTIO a60 B OKpeMill HOro 4yacTuHi;
BU3HATHU Ail uu 6e3/isbHicTh BepxoBHoi Pasu Ykpainu npoTtunpa-
BHUMH, 3000B’s13aTu BepxoBHy Pagy YkpaiHu BUMHUTH IeBHi Ai;
a60 > 3aCTOCYBaTH iHIII HACAIJKA MPOTUIIPABHOCTI TAKUX pillleHb,
Jil uu 6e3/1is1bHOCTi, BU3HaveHi cT. 245 KAC Ykpainu (4. 4 cT. 266
KAC).

[Ipu oMy cJif BU3HAYUTH 000B’I3KOBI KpuUTepii po3rasaay
CIpaB 1[0/I0 3aKOHHOCTI (kpiM koHcmumyyiliHocmi) noctaHoB Bep-
xoBHOI Pasin Ykpainu, 3aKOHHOCTI [1ill uu 6e3/is/ibHOCTI BepxoBHOI
Panu Ykpainu. [lo HUX HaJleKaThb:

1) s3pificHenHss BepxoBHowo Pazorw VYkpaiHu mny6.idHo-
BJIaZJHUX YIPaBJiHCbKUX MOBHOBa)XEHb. TaK, CAYUIHOK € MO3ULiA
BepxoBHoro Cyay, BupaxkeHa y noctaHoBi Bif 15 TpaBHsa 2018 p. y
cnpaBi Ne 9901/435/18. [locunatounch Ha 4. 2 cT. 1 PernameHnTy
BPY, akuil BU3Hauya€ 3aKOHOJABYy MNpoLeaypy, i BigmosigHOo A0
AKOT0 CTBOPEHI 3 YMUC/A HAPOAHUX [JlenyTaTiB YKpaiHU KOMiTeTH
BPY, o6paHi Heto 'osioBa BPY Ta #ioro 3acTynmHuKH, HapoJHi Jeny-
TaTU YKpaiHU B NMOPAJAKY i CTPOKU, BU3HA4YeHI uuM PersameHToM,
peani3yTsb Aii 3 po3rjfaAy 3aKOHOIPOEKTIB, Ki 3a 3MiCTOM, CII0CO-
6aMy, NpyuiioMaMy, 3aBJaHHAMU i IOPUAUYHOIO NPUPOJOI0 € MpPO-
siBaMU (BUpaKeHHSIM, BJIACTUBOCTSAMU) PyHKLii 3aKOHOTBOpEHHH,
CynoM 3po6JsieHO BHCHOBOK, 10 Taki Ail BepxoBHoi Paau Ykpainu
He BBQ)KAlOThCHA YIPABJIHCBKUMH, 2 TOMY He NiJNaZaloThb MiJ KOH-
TPOJIb CyAy aAMiHiCTpaTUBHOI WOPUCAUKIII; TOOGTO A0 HUX MaKTh
3aCTOCOBYBATHCA NOJIOKEHHS, 110 [03BOJIAKTh BAATUCA L0 IHIIKUX
IOPUCAUKLINHUX GOpPM 3aXUCTy BiJ MOpPYLIEHb MpPaB 4YM iHTepeciB.
To6To 3axucTy afMiHICTpPaTUBHUM CYyJOM HiAIAraloTb GakTHUYHO
nopyuleHi npaBa 0co6u y ny6Ji4HO-IpaBOBUX BijHOCUHAx 3 Bepxo-
BHO0 Pasioro YkpaiHu came npu 3jilicCHeHHI Hel0 4iTKO BUSHAUYEHUX
YHHHUM 3aKOHO/IaBCTBOM BJIA/JHUX YIIPABJiHCbKUX QYHKIIIH.

144


http://search.ligazakon.ua/l_doc2.nsf/link1/an_15/ed_2018_02_28/pravo1/T101861.html?pravo=1#15
http://search.ligazakon.ua/l_doc2.nsf/link1/an_15/ed_2018_02_28/pravo1/T101861.html?pravo=1#15

Bax/IMBMM acneKTOM € BHM3HA4YeHHs KoJia NUTaHb, L0 MO-
’KYTb OYTH BperyJibOBaHi JiMlle Ha 3aKOHOJaB4oMy piBHi. Buxoas-
4yu 3i 3MicTy cT.92 KoHctuTynii Ta cT.6 3K YkpaiHy, y ranysi seme-
JIbHUX BIJHOCUH BHUKJIOYHO 3aKOHAaMHM YKpaiHW BHU3HA4YaKOThCSH:
3eMeJibHI MpaBa i cBOOOAM JIAWHU i TpOMajisiHUHA, rapaHTil Lux
npas i cBo60/; OCHOBHI 060B’sI3KH I'pOMaiiHUHA V 1iK ranysi; 3aca-
U BUKOPUCTAHHS 3eMeJib; IPAaBOBUM peXHUM BJIACHOCTI Ha 3eMe-
JbHI AingHKU. ToxK, JIOridyHO, 10 MUTAHHS 3aKOHHOCTI IOJIOXKEHb
noctaHoBU BepxoBHoi Pagu Ykpainu «Ilpo 3emesbHYy pedopmy»
Bim 18 rpyansa 1990 p. Ne 563-XII B yacTuHi 110710 BTpaTH rpoMa-
AfHaM¥, NiANPUEMCTBAMY, YCTAaHOBaMU 1 opradiszauigMu micas
3aKkiHYeHHs1 CTPOKY odopMJIeHHs IMpaBa BJIACHOCTI abo mpaBa Ko-
PUCTYBaHHA 3eMJIEl0 paHillle HaZ@HOTO IM IIpaBa KOPHUCTYBaHHA
3eMeJIbHOIO JIITHKOI0, PO3IVIAAAJNI0CA Y NOPAAKY KOHCTUTYLIMHOIO
Cyno4YuMHCTBa. BigmoBigHo, pimeHHsAM KouctutynitHoro Cyay
Ykpainu Bix 22 BepecHsa 2005 p. Ne 5-pn/2005 ui mosioxxkeHHS
[locTaHOBM BU3HAHO TaKUMH, 110 He BignosigaroTb KoHcTuTynii
YkpaiHu (€ HEKOHCTUTYLiIHHUMHU).

2) mopyuieHHsl Ma€ OYTH peasibHUM, CTOCYBATHCA (3adinaTH)
3a3BUYall iHAUBiZya/lbHO BUpaXKeHUX MpaB YU iHTepeciB ocoby,
a 6e3AiANbHICTD BifNOBiZjlaya COPUYUHATHU NOPYLUIEHHS iHAUBiAya-
JIbHO BUpaX€HUX IpaB 4M iHTepeciB 0cO6U y MyO6/IiYHO-NPAaBOBUX
BilHOCMHAX NMpH 3JiACHEHHI BiANOBifaueM ymnpaBJiHCbKUX QYHK-
1[if, BU3HAYEeHUX y 3aKOHoAaBCTBi (nmocranoBa BC Bix 15 TpaBHs
2018 p.y cripaBi N2 9901/435/18).

B3sBuiM A0 yBaru MipKyBaHHs B. ABep’sHOBa 110/10 MOsC-
HeHHS BHHHUKHEHHSI MyO6JIiYHO-MPABOBOTO CIOpPY K BiANOBiAHOI
npaBoBoi peaklii Ha KOHQJIIKTHY CUTYyallilo, B AKil CTOpoHa MpaBo-
BUX BifIHOCHH, 110 BUHUKJIU y cdepi BUKOHABYOI Bjaaau abo Micue-
BOT'O CaMOBPAAYBaHHs, IPU JOCATHEHHI [IOCTaBJIeHOI MeTH, 3AiHc-
HIOE BTOPTHEHHS B peaJiidanilo cy6’€KTUBHUX NIPaB iHIIOI CTOPOHU
YU K CTBOPIOE YMOBHY, 32 IKMX CTA€E HEMOKJIMBOIO peasliszalis TaKux
npaB [1, c. 215], jioriyHUM € aHaJi3 TPAKTUKH aJIMiHiICTPAaTUBHUX
cyziB, mwo chopMyBasiacsi y pe3yJsbTaTi MOpYyLIEHHS 3eMeJIbHUX
NpaB rpOMaJiiH B pe3yJibTaTi 3aCTOCYyBaHHA N0JI0KeHb [locTaHOBH
BepxoBHoi Pagu Ykpainu Ne 563-XIL
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Tak, bepma/icbkuid pailoHHUM cyj BiHHUIbKOI 06J1acTi po3-
ISHYBLIK crpaBy Ne 2-a-1926\2009p. 3a mo3oBom OCOBA_1 g0
Jlep>KaBHOI'0 IHCIIeKTOpa 3 KOHTPOJIIO 33 BUKOPUCTAHHAM Ta 0XO-
poHoO10 3eMesb y BiHHUIbKIN o6JacTi II. npo ckacyBaHHS MOCTaHO-
BU NP0 HaKJaJleHHS aJMiHICTPaTUBHOrO CTATHEHHS], BCTAaHOBUB,
1[0 JIep>KaBHUM iHCIEKTOpP NpPU CKJIaJleHH]I MOCTaHOBU KEPYHYUCh
noJsioxkeHHAMU [loctaHoBu Ne 563-XII, BBakaB KOPHUCTYBaHHS IO-
3¥BayeM BHKOPUCTAHHA 3eMeJIbHOI AIAHKMU Ha NiJCTaBi JepKaB-
HOI'0 aKTy Ha NPaBo NMOCTIHHOTO KOPHUCTYBAaHHA 3eMJIe0 TaKUM, 10
3AiACHIOETbCA «6e3 OyAb-IKUX JOKYMEHTIB Ha 3eMeJIbHY AIIAHKY»
(mocranoBa Big 5 TpaBHs 2009 p.). [lo30B 6yJs10 3a/l0BJIEHO, IOCTA-
HOBY PO HaKJIaJleHHS CTATHEHHS CKaCOBaHO.

3 mpuitHaTTaM [locranoBu BepxoBHoi Pagu Ykpainu Ne 563-XII
Jil Jep>KaBHUX OpPraHiB 1100 HaZJaHHA 3eMeJIbHUX LiJITHOK rpoMa-
JdHaM y TOCTiHe KOPUCTYyBaHHA Ta JOBiYHe ycllaJJKOByBaHe BO-
JIOJIiHHSA OyJIM MPUIIMHEHi, aje Ti oco6H, fIKi HaOyJH 1ie MPaBo y
BCTAaHOBJIEHOMY 3aKOHOM INOpsJKy, 306epersiu Horo sik TOJi, Tak
i mo gaHui yac. Tox y cBoix pimeHHsX BC npuiiioB 1o BUCHOBKY,
10 Take npaBo € AidcHuM (11.80 moctaHoBu BII BC Big 20 sivctona-
Ja 2019 p. y cipasi Ne 368/54/17).

OckibKM B aAMiHICTpaTUBHOMY CYJOYMHCTBI NepejbadeHa
MOXKJIMBICTb IIOHOBJIEHHSI 0COOU y MpaBax, TO [JIs IPaB0O3acTOCOB-
4ol NPaKTUKU JOCUTb BAXK/JIMBUM € 3'sICyBaHHS NMTAHHS pPeTpoak-
THBHOTO 3aCTOCyBaHHSl HACJiJKIB BU3HAaHHA HOPMaTUBHO-NIIPaBo-
BOTO aKTy HEKOHCTUTYLiMHUM. Sk 3a3Hauvae C. JI. BgjoBiueHko, BiJ-
HOBJIEHHA [iil M0JI0’KE€Hb 3aKOHY BHACJ/iJIOK BU3HAaHHSA KOHCTHUTY-
LiMHUM CYy[JOM HEKOHCTUTYLIMHUMH MOXXHa BBa)KaTHU OCOOJHUBUM
croco6oM Horo peTpoakTHUBHOI Ail [2, ¢. 95].

OTXe, 32 TaKUX YMOB BiZiIOYBAa€TbCS HOBUH CyZIOBHUI PO3TJIsi/]T
crpaBu. Aste, sik 3a3Havae M. Binak, «peasisallisi Takoro MexaHiamy
$aKTUYHO 06YMOBJIIOE MPOGJIEMY JOTPUMAHHS NPUHLIUIY OPUAU-
YyHOI BU3Ha4YeHoCTi i mpuHIuny res judicata (ocTaToOYHOCTI Cy0BUX
pimenn)» [3]. YacTKOBO 3 TaKUM MipKyBaHHSIM CJIiJi HOTOJAUTUCH,
aJKe y TaKOMy BUIIaZIKy MOXXHa OYiKyBaTH Ha HeraTHBHI HaCJiAKH
y BUTJISI AecTabisizanil mpaBoBOro nmopsKy, BiICYyTHOCTI cTa/I0CTi
CYZOBOI NPAaKTHUKH, 110 3PELITOI0 MOXe 3yMOBUTH MOPYLIEHHS fK
IPUBATHUX, TaK CYCHIJIbHUX IHTepeciB.
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OpHak e NUTaHHA NOTpebye JOCIiAXKeHHS i iHLIOro acnek-
Ty. AIXe cy[i, 34iHCHIOI0YY 33 TaKUX 06CTaBUH PO3IJIAJ cpaBu da-
KTUYHO BUIIPABJSIE HEJOMIKU CBO€El po6oTu. OcKinbky 4.4. 3, 4 cT. 7
KAC Ykpainu nepenbauae, 10 y pasi BUsIBJIEHHS CyZ,0M Cylepe4yHo-
CTi 3aKOHY 4H IHIIOr0 NPaBOBOro akTy KoHCcTUTYyLIl YKpaiHHy, «Cy[,
Mic/is1 BUHECEHHs pillleHHd y CIpaBi 3BepTaeTbCca A0 BepxoBHOTO
Cyay A5 BUpILEeHHS NUTAaHHA CTOCOBHO BHeceHHA A0 KoHcTUTy-
nifinoro Cyay YkpaiHu NOJJaHHS 1[0JI0 KOHCTUTYLiHHOCTI 3aKOHY
YU IHLIOrO MPaBOBOrO aKTa, L0 BifjHECEHO [0 pucaukLii KoHCTuU-
TynifiHoro Cyay YkpaiHu». Ajie TOBHUM Ta epeKTUBHUM Iied MeXa-
Hi3M CTaHe JiMllle IPYU 3aKOHOJABYOMY 3aKpimsieHi 060B’SI3Ky CyAy
Oyb-KOi iHCTaHIii, AKUHA BUABUB TaKy CylepedyHiCTh, 11010 3Bep-
HeHHs A0 KoHctutyuiriHoro Cyny YkpaiHy, a TakoX 3al03U4y04YU
3apyOiKHUM AocBij, 30kpeMa Himewunnu [4], mepenbayuTu Npu
I1bOMY 3yNIMHEHHS IPOBa/KeHHS B CIIPaBI.

1. /leMoKpaTHU4HI 3acai Jep>kaBHOTO YIPaBJIiHHSA Ta aZiMiHiCTpaTUBHE
npaBo: MoHorpadis / 3a 3ar. pen. B. B. ABep’aHoBa. Kuis: HOpua. gymka,
2010. 496 c.

2. Bpogivenko C. JI. JlokTpyHa BilHOBJIEHHA [iii monepeaHbOI peAakLii
HOpPM 3aKoHIB y fisgabHocTi KoHctutyuniinoro Cyay Ykpainu. Bichuk Koncmu-
myuyitiHozo Cydy Ykpainu. 2013. Ne 6. C. 93-101.

3. bisak M. BusHaHH# 3aKOHY HEKOHCTUTYL[iHHUM: IK IOHOBUTH 0COBY
B ITpaBax i He ZlecTabisni3yBaTH NpaBOBUH NopsoK y Aepkasi. URL: https://pra
vo.ua/viznannja-zakonu-nekonstitucijnim-jak-ponoviti-osobu-v-pravah-i-ne-de
stabilizuvati-pravovij-porjadok-u-derzhavi/

4. Jlis pienb KonctutynitHoro Cyay B yaci: ;yMku ¢axiBuiB po3ainu-
sucst. Cyde6Ho-topuduyeckas 2azema. 2019. 8 Hos16ps1.
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https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80

Bosiogumup Bypsk,

KaHJU/JaT IOPUAUYHUX HAYK, JJOLEHT,
JloLleHT KadepH colliaJbHOrO IpaBa
(/Ibgiscobkutl HayioHabHULL yHIGEpCUMemM
imeHni Ieana ®Pparka)

HOBI TEH/JEHIIIi HA PUHKY MPAL:
BUKJIMKHU AJIF TPYZI0BOT0 3AKOHO/JJABCTBA

Cy4acHMM cTaH COLiaJIbHO-eKOHOMIYHOTO PO3BUTKY CBITY
XapaKTepU3Y€ETbCS JUHAMi3MOM i 6araTOBEKTOPHICTIO. 3a TaKUX
yMOB, BiJI0yBalOTbCA CYyTTEeBI TpaHcpopmaluii pUHKY Mpaui, 3Mmi-
HIOIOTbCA GOPMHU i BUAM 32l HATOCTI.

BrnuB cTpiMKOTO pO3BUTKY TeXHIKHM i TexHOJOTiH, abo Tak
3BaHOT0 TEXHOJIOTIYHOIO IPOPUBY, Ha chepy 3alHATOCTI € 0O4eBUJ-
HUM. BiH 3yMOBJIIO€E CyTTEBI 3MiHM B opraHisanii BUpoOHUITBA TO-
BapiB, HaJlaHHA MOCJYT, N0SIBY HOBUX cdep AiJIbHOCTI Ta TpaHC-
dbopmaliro icHy104HuX, a TAaKOX 3MiHy eKOHOMIYHUX BiJHOCHH i dop-
MyBaHHSl HOBUX PHUHKIB. 3MIHIOETbCA PUHOK Npalli, BUHUKAE NOT-
peba y HOBHX KOMIIETeHILisgx: ojAHi nmpodecil 3HUKaOTDb, iHIII —
3’ABJAAIOTbCSA. PUHOK AMKTYe HOBi BUMOIHM [J10 0Cib, siKi peTeHy-
I0Th Ha 3aUHSATTS THX YU iHIIWX MOcaj, 3MiHa KBaJidikaliiHUX BU-
MOT Ta KOMIIETEHTHOCTEHN.

KitouoBMMU TeHAeHLisIMU GOpPMYBaHHS PUHKY Npalli MoKHa
Ha3BaTH:

— PpO3BUTOK IMPPOBUX TEXHOJIOTIM, MOsSIBa HOBUX CePBiciB
i TexHoJsioriM HaZjlae 6araTo MOXJUBOCTEH, IKUMX He OYJIO JeKijJbKa
POKiB TOMY.

— rJio6asisaniiHi Ta iHTerpaniiHi npouecu.

— 3pOCTaHHA KJIEHTOOPIEHTOBAHOCTI, 3aBJSKHA BUKOPHUC-
TAaHHI0 KOTO KOMIIaHifl JiCTae MOMXJIUBICTb OTPUMaHHA [JOAATKO-
BOTO NMPUOYTKY 3a paXyHOK IJIMO0KOTO PO3yMiHHSA Ta epEeKTHBHOIO
33/I0BOJIEHHS MOTPe6 KIIEHTIB.

— ekoJioriyHa 6esneka.

— MporpaMyBaHH$l, aBTOMaTH3alis BUPOOGHUYUX INPOLECIB,
siKi, 3 0JJHOTO GOKY, MPU3BOAATH [0 BUTICHEHHS JIIOJICbKOI mpalli Ta
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3aMiHH Ii MallMHHOIO, 3 APYroro — NOLUUPEHHd NIPOLeCciB aBTOMAaTU-
3anii 0O6yMOBJIIOE YCKJIaJHEHHsI CUCTEM YIpaBJiHHS Ta BUMarae
BiAMOBiAHOTO CynpoBOAY ¥ aAMiHICTpyBaHHA, a TOMY NOTpebye mi-
JATCOTOBKHU BifinoBigHUX paxiBLiB.

YrHHe TpyJo0Be 3aKOHOAABCTBO PAJAHCBKOTO 3pa3Ka, sKe
TaK i He 6yJsio pedopMoOBaHe, BUSIBUJIOCS abCOJIIOTHO He 3/1aTHe pe-
TyJIIOBAaTU TPYAOBi BIJTHOCUHY B YMOBaX HOBHUX BUKJIMKIB HAa PUHKY
npar.

bisHec nocTiiiHO 3HaXOAUTHCS B NMOMYKaX ePpeKTUBHUX GOPM
3aJly4eHHs Ta ynpaBJliHHA NepCOHAJIOM Ta HaMaraeTbCsd BUKOPHUC-
TOBYBAaTH iHO3eMHUM JocBif. Oco6JMBO Lie Haby/s0 aKTyaJbHOCTI
iJ yac naHzemii Ta KpU30BUX ABULL B eKOHOMILi. baraTo nigmnpue-
MLIB y»e 3HalloMi 3 HecTaHJapTHUMU GopMaMHU 3a/y4eHHs [epco-
HaJly, cepes fIKUX, 30KpeMa, € ayTCOPCUHT, ayTcTadiHr Ta JIi3UHT
(openza). AKTHBHO BUKOPUCTOBYIOThCA U iHIII Mogesni: po6oTta 3a
BUKJIMKOM, Bifj/jlajieHa po60Ta, NIPOEKTHA po60Ta 3a KOPOTKOCTPO-
KOBUMHU [JIOTOBOpaMH, poboTa 3 THy4KUM rpadikom, aucTaHuiiiHa
pob6oTa TolO.

PuHok npaui ¢opMye Tpy OCHOBHI TeH/AeHLii, AKi YHUHHE Tpy-
Jl0Be 3aKOHO/ZaBCTBO TIOBUHHO BpaxoBYyBaTH. [lepioto TeHAeHIli€0
€ HeobOXiJHICTb 3anpoBaKeHHs [UPPOBUX TEXHOJIOTIH Yy BperyJito-
BaHHA TPYAOBUX BiJHOCHH.

HactynHa TeH/JeH1is e 3anpoBa/PKeHHs1 HOBUX GpopM opra-
Hizaril mpari, HectaHAapTHux popMm 3alHATOCTI. TyT HEo6XiAHO
BIIMITUTH MOJIUBICTDb 3a/Jly4eHHS NpaliBHUKIB HA YMOBax ayTCop-
CUHTY, ayTcTadiHry Ta aisuHry (openzu). Lo  cTocyeTbcss HOBUX
dopmM opranizanii npani To Heob6XiHO BiA3ZHAYUTU MOMKJIUBICTH
3aMpoBa/PKEHHS iHJUBiAyaJbHUX rpadikiB poO6OTH MpaliBHUKIB,
JUCTaHLiMHOI po60TH, THYYKUX rpadikiB po6OTH.

TpeTbo10 TEHJEHLIEI0 PO3BUTKY PUHKY NpaLi CJIiJ BiAMITUTH
BCTaHOBJIEHHS] HOBUX BUMOT JI0 0Ci6, IKi NpeTeHyI0Thb CTAaTH Npa-
niBHuKaMu. TyT HOBi BUMOTrH J1o KBasidikallii, BMiHHS KOMyHiKyBa-
TH, 3HaHHS MOB, Ta iHIIIeE.

Y Hawi#l kpaiHi eJleKTPOHHUM JJOKYMEHTOO0OIr perjiaMeHTy-
€TbCA TpPbOMa 3aKOHaMU: «IIpo esleKTpOHHI JOBipYi MOCAyru»,
«IIpo eseKTpPOHHI [JOKYMEHTHU Ta eJEKTPOHHUH JOKYMEHTOO0O6ir»
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i «[Ipo 6yxrantTepcbkuil 06Jik Ta PpiHaHCOBY 3BiTHICTH B YKpaiHi».
BianosigHo o 3akoHy YkpaiHu «IIpo esieKTpOHHI JOKYMEHTH Ta
€JIEKTPOHHUU JOKYMEHTOO0OIr» eJIeKTpPOHHUM JJOKYMEeHT Ma€ OJjHa-
KOBY IOPUJHUYHY CHUJY SIK i JOKYMEHT Ha Namepi, 3a BUHATKaMH,
BCTAaHOBJIEHUMH 3aKOHO/IABCTBOM.

Ils Bak/IMBa 3acajZia MOKH L0 He 3HaMWIJIA CBOro Bigo6pa-
»KeHH{ Y TPYAO0BOMY 3aKOHOJABCTBI.

3anpoBa/)KeHHS1 eJIEKTPOHHOT'O JOKyMEHTOO0GIry B TPYAOBHUX
NpPaBOBiAHOCHUHAX CTPUMYE BiZICYTHICTh HOT0 3aKOHOZABYOI perJia-
MeHTalii. € HeoOXiAHICTh BHECeHHs 3MiH f0 ynuHHoro K3IIII B yac-
THHI 3anpoBa/i)XeHHsl eJIeKTPOHHOI GOpPMU TPYAOBOr0O J0TOBOpY,
eJIeKTPOHHUX HaKasiB Ta 3BITIB MpO IX BUKOHAHHA, eJIeKTPOHHOI
TPY/Z0BOI KHIKKH, a TAaKOX 3alpoBa/KEHHSI eJIeKTPOHHOro Lud-
pOBOrO MigNUCY AJid IpaliBHUKIB.

Illo >k cTOCy€eETbCA 06JIIKY TPY/0BOI AiSJbHOCTI MpaljiBHUKA,
TO NMEPUIMA KPOK 3p06JieHO, OcKiJbKY NpuiiHAaTa [locTtaHoBa Kabi-
HeTy MiHicTpiB Ykpainu «[Ipo 3ampoBajxkeHHS 06JIiKy TPyI0BOI
JisJIbHOCT] mpaniBHUKa, $i3UyHOI 0cobu - mianpuemus, ¢pisudyHol
ocoby, sika 3abe3neyye cebe pob6OTOI0 CaMOCTiIMHO, B eJIEKTPOHHIHN
dopmi» Big 27 nuctonaga 2019 p. Ne 1084, sikoro nepenbdaveHo, LU0
el 06JIiK MoXe BECTUCS SIK CTpaxyBaJbHUKOM, TOGTO po6OTO/AB-
I1eM, TaK i 3aCTpaxoBaHO 0C06010, TOGTO 0COGUCTO MPALiBHUKOM.
[Ipu oMy Ha caiiTi [leHciiHOTO GOHAY YKpaiHU NOBUHEH CTBOPIO-
BaTHUCsl eJIeKTPOHHUH KabiHeT 3acTpaxoBaHoi oco6u. [locTaHOBOIO
He CKacoBaHa IalnepoBa TPyAOBa KHMXKa. BigomocTi, aki 3aHO-
CATbCA 10 eJIEKTPOHHOTO KabiHeTy 3acTpaxoBaHOI 0co6HM, MOXXKHa
BBa)KaTH eJIEKTPOHHOIO TPYZ0BOI0 KHHXKKOI0. Y TOH Ke yac aHaJo-
riYHUi eJIeKTPOHHUHN KabiHeT MoXKe CTBOPIOBATH PO6GOTOJABELD 3
MeTOl 06JIIKYy TPyZ0BOi AisiIbHOCTI NMpamiBHUKA Ha JaHOMY Mijm-
PUEMCTBI.

Mox/1MBiCTh 3a/y4eHHS NpaniBHUKIB HA YMOBAax ayTCOPCUH-
ry, ayTctadiHry Ta Jii3uHry (OpeHJH) TaKoX obMexeHe yepes 3a-
KOHO/|JaBYy HEeBperyJ/bOBaHiCTb. Ajle 3aKOH He 3a0OpOHSIE Bpery-
JIIOBATH Lie B JOTOBIpHOMY MOPAAKY LLJISAXOM yKJIaJeHHA BiANOBiJ-
HUX JI0rOBODIB. Y To# e yac MeTow 3a6e3nedyeHHs MpaB MpaLiBHU-
KiB BIJMNOBiJHI IOJIOXKEHHSI MOXHa BKJIYATH [0 KOJEKTHBHOI'O
JlOr0BOPY Ta NpaBUJI BHYTPILIHBOI'0 TPYAOBOI0 PO3NOPALKY.
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Illo *x cTocyeThcsa HOBUX GOpM opraHiszariii npariyi, To He0O-
XiIHO BiJ3HAYUTHU MOXJIUBICTb 3allpOBaJKE€HHA IHJAUBIAYa/JbHUX
rpadikiB po6OTH MpaliBHUKIB, AUCTAHLiHAHOI pPOGOTH, THYYKHX
rpa¢ikiB po6oTH.

[TowrroBxoM 0 aganTanii TPyA0BOro 3aKOHOZABCTBA 10 HO-
BUX peasiii ctasio NpudHATTS BepxoBHOI0 pagoro Ykpainu 30 Gepe-
3Hsa 2020 poky 3akoHy «[Ipo BHeCeHHS 3MiH [0 AesIKUX 3aKOHO/1aB-
YHX aKTiB, CIIPSIMOBAHUX Ha 3abe3MeyeHHs JO4ATKOBUX COLliaIbHUX
Ta €eKOHOMIYHUX rapaHTill y 3B’I3Ky 3 NOLUMPEHHSIM KOpOHaBipyc-
Hoi xBopo6u (COVID-2019)».

BpaxoByrouu peaJiii 06MexyBaJlbHUX 3aX0/iB B YMOBax eri-
JeMil kopoHoBipycy 6ysi1 BHeceHi 3MiHu fo K3IIII Ykpainu B yac-
THHI y3aKOHEeHHS JUCTaHIIHOI npali i THyuykoro rpadiky po6oTH.
OfHak Ha NpaKTHULi Lje CTUKAETbCA 3 BiZICYTHICTIO JIOKaJIbHUX HOP-
MaTHUBHO-NPAaBOBUX aKTiB, sIKi 6 yperyJboByBaly 3alpoBa/XKEHHS
HOBUX $opM opraHizalii mparyi, a TakoX 3aKOHO/JJaBYMMH KOJ1i3is-
Mmu. [pukaazoM Moxke GyTH HEBiANOBiAHICTH H. 2 cT. 6 3aKOHY
Ykpainu «lIpo HayKoBy i HayKOBO-TexHIYHy AifJbHICTB» 1 cT. 60
K3IIII Ykpainu po MOXJIMBICTb 3allpOBa/>KeHHS THYYKUX rpadikiB
po60TH Ta AUCTAHIIMHO]I npalli.

3anpoBa/KeHHs JUCTAHIIMHOI Mpalli J03B0JIsI€ MPalliBHUKY
BUKOHYBAaTU CBOIO TPYZOBY GYHKIIiI0 mepebyBarOyM 1033 MeXaMu
npuMilieHb pob6oTozaBLs. lle f03BoJsisie mpaliBHUKY CaMOCTiHHO
IJIaHyBaTH CBifl po60uMil yac, 3MeHIIye 3aTpaTH pobOTOAABLS Ha
yTprMaHHA odicy.

BopHo4yac HeBUpILIEHWM 3ajJMIIAETHCA NUTAHHA NPO iCHY-
BaHHA IPaBUJI BHYTPILIHbOTO TPYAOBOr'0 PO3NOPAAKY, KO Mpa-
I[iBHUK BUKOHYE POGOTY Mo3a MpUMillleHHAMH pob6oTojaBus. Ta-
KOX NOTpPeOYy€E NMPaBOBOTO PETYJIIOBAHHS MOPSJIOK 06JIiKY po6OTH
NpaliBHUKA, IPUMHATTA | 3/la4a BUKOHAHUX 3aB/JaHb IPALliBHUKOM,
BUMOTH 10 p060YOT0 Miclisi, OXOPOHHU IpalLii.

PuHOK npaui AUKTy€e HOBI BUMOTH [0 KaHAU/JATiB Ha NMpaliB-
HUKIB. Y nepiuy 4epry, 1je CTOCy€TbCS BMiHHSI po60TH 3 IUGPOBUMHU
miaTpopmMamMu, NOMWIYK pPobGOTH y eseKTpoHHOMY ¢opmMari. Le,
y CBOIO 4epry, 3MiHIOE CTPYKTYpy PHHKY INpalli, J03BOJISE OiIbII
FHYYKO peryJiloBaTU PpPHHOK IOpali 1 BYacHO pearyBaTH Ha
KOH'IOHKTYPY PUHKY.
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YuHHe TpyA0Be 3aKOHOJABCTBO Jly>Ke B'slJI0 pearye Ha Lii BU-
KJIWKH{, OCKIJIbKM Ha LEeHTpali30BaHOMY DpiBHI BOHO He 3aBXAH
BCTHUra€ Ha 3MiHaMM Ha pUHKY Mpalli, a Ha JIOKaJbHOMY piBHi y po-
60TO/JaBLsl HEMA€E MOBHOBa)KEHb BYACHO pearyBaTH Ha Lli BUKJIUKHU.
MoBa #je, 110 He3Ba)XalUM Ha JeKJIapoBaHy JelleHTpaJsisaliro
MPaBOBOTO PETYJIIOBAHHSA TPYAOBHUX BiIHOCUH i po3lIMpeHHs chepu
JIOrOBipHOI0 peryJitoBaHHS po60TO/aBellb Ha JIOKAaJbHOMY PiBHI He
MO’Ke BCTAHOBJIIOBATH J10JaTKOBi kBasidikaniiHi BUMOry To mpe-
TeHJEeHTIB Ha [0cajly, He 3aBX/AU MOXe 3 JOTPMMaHHSM Ipas i ra-
paHTiI¥ mpaliBHUKIB 3ampoBa/pKyBaTH HOBiI GopMu opranizariil
npani. Yacto 3ampoBajpkeHHsS HOBUX ¢opM opranizanii mpani
CTPUMYE He TiJIbKU TPy 0Be 3aKOHOJABCTBO, ajie i N0JaTKoBe, Ta
¢diHaHCOBe 3aKOHOAABCTBO.

LleHTpai30BaHO Lie TAKOX POGUTH BaXKKO OCKIJIbKU 6yAb-AKi
cnpo6u BHeceHHSI 3MiH Jo yuHHOro K3IIIl YkpaiHu noTpe6GyrOTh
yacy, a TakoX B 6araTbOx BHUIAJKaX HAIITOBXYHTbCS Ha CIPOTHB
Y4aCHUKIB coLjia/IbHOTO AiaJory.

i Ta iH1Wi Npo6eMy BUMaraloTb KOMIIJIEKCHOT'O 3aKOHO/aB-
yoro 3abe3nevyeHHsI 3 METOI NPUBEJEHHS 3aKOHOLaBCTBa Y BiAmo-
BifiHicTh 3 HOBUMHU popMaMu opraHisauii npani i ajekBaTHO peary-
BaTH Ha BUKJHWKHU PUHKY Ipali.
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Pokcosiana ByTUHCBKA,
KaHAUJAT IPUANYHUX HaYK,
CTaplIni BUKJIaJad Kadeapu
rocrno/iapcbKo-NpaBOBUX AUCLHUIIIIH
(/TvsigcbKull depocasHull yHigepcumem
8HympiuwHix cnpas)

A0 IIMTAHHA ITPO KOAUPIKALIIIO HOPM
MIXXHAPOZITHOT'O IIPUBATHOTI O ITPABA:
YKPATHCBEKA MOJIE/Ib TA 3APYBIXKHUM JOCBIJ

CyyacHUH CBIT HEMOXJIMBO ySIBUTH 6€3 MIXKHApOJHOTO CIIiB-
pob6iTHUITBA. [Iponec riobaniszauii 3ayinae npakTU4YHO Bci chepu
KUTTSA CYyCIiJIbCTBA. Po3lmMpeHHs1 Tpy/oBoi Mirpariii, 36isbleHHs
KIJIBKOCT] 30BHIIIHBOCKOHOMIYHUX KOHTPAKTIB COPUAKTb PO3BUT-
Ky MDXXKHapOJHUX BiITHOCHH y IJUMX rany3ax. Came ToMy BYeHi fefanti
6isbllle yBarv npuzijiisioTb HOpMaM NpaBa, 110 peryJioe 1i BigHO-
cvHHU. /Isg MOBHOI i rpaMOTHOI perJiaMeHTalil 3a3Ha4eHUX BiHO-
CUH NOTpi6HA CTPYHKa cUCTeMa MPaBOBUX HOPM. Y 3B’SI3KY i3 I[UM
npo6JieMa BiICYTHOCTI €JUHOr0 KoAMGIiKOBAHOrO aKTa B JEeSKUX
3apyOiKHUX KpaiHax B Tajysi Mi)KHapoJHOTro MPUBATHOrO MpaBa
(manti — MIIIT) € 0co6/1MBO aKTya/IbHOIO 3apas.

BapTo 3ayBaxkuTy, o kogudikanisa Hopm MIII yxe 3aiic-
HIOBaJlacs paHille B JesKUX KpaiHax i BiAOyBaeTbca Tenep ABOMa
miaxaMu. [lepmui 3 HUX — NPUHRHATTA clieliaJIbHUX 3aKOHIB PO
MIIII (a B nesakux kpaiHax 3akoHiB npo MIIII i Mi>kHapoAHUH 1UBI-
JIbHUH TIpollec), Vv paMKaxX SIKMX BifioyBaeTbcs koaudikallis koui-
3IlHUX HOPM, 1110 CTOCYIOTbCS HE TiJIbKM OKPEMHUX BU/IiB LIUBIJIbHUX
(v wMpokoMy ceHci) NpaBOBiJHOCUH 3 iHO3eMHUM eJIeMeHTOM, a U
3arajsbHux nutanb MIIIL Takui miax koaudikalii BUKOPUCTOBY-
BaJIM, 30KpeMa, Taki KpaiHu ABctpis (1978), Azep6aitgxan (2000),
Benbria (2004), Yropuiuna (1979), Itania (1995), Kurait (2010),
[Mosbma (2011), Typewyumna (2007), Yexia (2012), IllIBednapis
(1987), Ectonis (2002) Ta iH.

[HIUH tIAX nossirae y BBeJeHHI BiAOBIJHUX NPHUIKCIB JI0
rajy3eBuUx akTiB, 30KpeMa [0 LUBIJIBHUX KOJEKCiB, LMBUIBHO-
npoluecyaJbHUX KOJEKCIB, 3aKOHIB y rajysi ciMmelHOro, TpyA0BOro
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npaBa, apbiTpaxky, cTaTycy iHO3eMIIiB ToIo. Llel IIsSX NOKH 6ijbIl
nomupenu. Tak, cepes; OCHOBHUX apryMeHTIB W0J0 NPUWHATTA
OKpeMOro 3aKOHy NpO MDKHapoJHe NpUBaTHe IpPaBO BUIAUIAITH
Taki: 1) y Takui croci6é cCTBOPIOETBCA NMpaBOBa OCHOBA MIXKHApO[-
HOT'O NIPUBATHOIO [IpaBa Ta BU3HAYAEThCA MO3ULiA 3aKOHOAABLA 3
MUTaHb il KOJIi3iliHOI HOpMH; 2) OpraHi3oBYETbCH €IMHA CUCTEMa
KOJIi3iHHMX HOPM, 1[0 JIa€ 3MOTY VHUKHYTHU CylepeyHOoCTel: 3anoB-
HUTH NPOTAJIMHU Y IPAaBOBOMY peryJiloBaHHi; 3) HOpMU MiXKHapoJ-
HOTO NIPUBATHOrO IpaBa, 3i6paHi B €AUHUN aKT, CTalOTb JOCTYIIHI-
MMM AJ151 BCiX 3alikaBjeHUX 0cCib, X 3acTocyBaHHS 6yJsio 6 copo-
LIeHO, BiANOBIAHO MiABUILMU/IACHE OU IXHA edEeKTHUBHICTb; 4) NMpUH-
HATTS HOBOT'O €MHOr0 3aKOHY PO MiXKHapoJHe NMpUBATHE MpPaBo
COPUYUHUTL 3MEHLIEHHS 3aKOHOJABUYOr0 MacUBY 3arajioM, OCKiJib-
KU Tpeba 6yAe BUJIYYUTH KOJIi3iHHI HOpMU 3 6araTbox rajgy3eBux
aKTiB, fKi iX MicTATB; 5) cuTyallis, KoJu HopMH GopMu Koaudikarrii
posnopolieHi B 6araTboX aKTax, YCKJIaJHIOE Po6OTy i3 BJOCKOHa-
JIeHHsI 3aKOHO/IaBCTBa; 6) 1ie ClipUsie pO3BUTKOBI HAyKU Mi>KHapoJ-
HOTO0 MpUBaTHOro npasa [1, c. 85].

Y pagsaHcbkud nepion koaudikalis MiXKHapoJHOrO NMpUBaT-
HOrO IpaBa IepeBaXKHO MaJla rajiy3eBUM XapakTep, i BiANOBiAHI
NpaBOBi HOpPMH, 1110 peryJilBa/v BiIHOCUHU 3 iIHO3EMHHUM eJleMeH-
TOM, MITHUJIACS, 9K IIPAaBUJIO, B OKPEMHUX po3/isax KoAeKciB. Y Llusi-
abHOMYy Kogekci YPCP Big 18 iunua 1963 poky po3gia VII perysto-
BaB MUTaHHs NpPaBO3/JaTHOCTI iHO3eMHUX IpOMaZsH Ta oci6 6e3
rpoMaZiIiHCTBA, 3aCTOCYyBaHHS LIMBIJIbHUX 3aKOHIB iHO3eMHUX Jep-
’KaB Ta MIDKHApOJHUX JAOTOBOpPIB. Y HbOMY MICTHUJIMCA KOJIi3iHHI
HOpPMHM 1110/10 NpPaBOCY6’€EKTHOCTI, yroJ, MO30BHOI JABHOCTI, peyo-
BUX IIpaB, AeJIKTIiB Ta cnaJKyBaHHA [2].

I3 mporoJsionieHHAM He3aJIeXKHOCTI B YKpaiHi poanodasnacd
KpoliTka po6oTa 1040 ¢opMyBaHHS BiTUU3HSAHOI CUCTEMU NPUBa-
THOTO Mpaga. [lepuoto kpaiHoto kosumHboro CPCP, mo npuiiHsaa
cneniasbHUM 3akoH, 6ysa [pysis, Ae B 3akoHi mpo MixkHapojHe
MpUBaTHE MPaBO MiCTATbCA He TIJIbKU MaTepia/ibHi K KoJ1i3ilHI HO-
pMH, a ¥ 3HAYHy yBary NpuAiJieHo HOpMaM MDXHApOAHOTO Ipolie-
cyasibHOTO MpaBa [3]. Y npoMy HanpsAMKY ciaiaye i YkpaiHa, sfika wje
2005 poky npuiiHsa 3akoH «[Ipo Mi>XkHapo/iHe MpUBaTHE MPaABO»
[4]. 3akoH 1€l 3aCTOCOBYETHCS [10 NUTaHb, 1110 BUHUKAKOTh Y chepi
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NpPHUBAaTHONPABOBUX BiJHOCUH 3 iHO3eMHHUM eJIeMeHTOM: BHU3Ha-
YeHHA 3aCTOCOBYBAHOIO IpaBa; MpoLecyaJ]bHa NpPaBO34aTHICTb
i giespaTHicTh iHO3eMIiB, 0ci6 6e3 rpoMajssHCTBA Ta iHO3eMHHUX
IOpUANYHUX 0Ci6; NifcyaHICTh cyAaM YKpaiHM clipaB 3 iHO3eMHUM
eJIeMeHTOM; BUKOHAaHHS CyJOBUX JOpPy4YeHb; BU3HAHHA Ta BUKO-
HaHHA B YKpaiHi pimeHp iHo3zemHux cyniB [4]. 3a nmepiog 2000-
2012 pp. nofi6HI 3akoHU 6yJIM MPUHHATI B A3epb6aiimkaHi, EcToHii,
[linenniit Kopei, Bensrii, boarapii, Makenonii, Typeuuuni, Kurai,
[osbii i Ha TaiBaHi [5].

Y BITYM3HAHIM [JOKTPUHI HEOJHOPa30BO HAroJOIIyBaJOCh,
1110 BUllle3a3HaYeHUM 3aKOH 3a0e3MeUYuTb MOXKJIUBICTb JeTalbHO i,
110 1lle BaXKJIMBillle, CHCTEMHO peasisyBaTH Kojudikallito, OCKiJIbKU
MpU LIbOMY [0 CHeLiaJbHOTO HOPMAaTUBHOIO aKTa BBOJATBCS IO-
JIOXKEHHS], fIKi CTOCYIOThCSI OKpEMUX KaTeropiil mpaBoBiAHOCHUH (SIK
y BUMAJKy rajayseBoi kogaudikarii), i 3arajbHi HOpMH, SKi B I[bOMY
BUIIA/IKY He JyOJII0I0ThCS 6arato pasiB B pisHUX akTax [6]. YTiM mij
yac NpUUHATTSA po3r/siAyBaHOro 3aKOHY BapTo 6yJi0 BpaxOBYyBaTH
JlOCBiJ| 3apy6ixkHOr0 3akoHOAaBCTBa. Tak, 0c06/1MBO BAAIUM BU/JA-
eTbcs 3akoH llBelnapii 1987 poky npo MixHapoaHe NpHBaTHe
npaBo. lledd HOpMaTUBHO-NMPAaBOBUH aKT € CBOEPIJHUM 3pa3KoOM
HaimnoBHimoOI persaMeHTanii BisHocuH y cdepi MIIII. KoxkeH 3 Hioro
niJIpo3/iJiiB MiCTUTh maparpadu, 10 PeryJjrioTb TPU OCHOBOIO-
JIOXKHI MUTAaHHA: IOPUCAUKILIIO, 3aCTOCOBHE NNPABO i BUKOHAHHA iHO-
3eMHUX pillleHb, W0 POO6UTH HOro MoCJaiJOBHUM i sicHUM. Y cT. 15
bOTO 3aKOHY, fIK i B aBCTpiiCbKOMY 3aKOHI, nepeabadyeHa KoJisin-
Ha NpHUB’sI3Ka [0 NpaBa, 3 SKUM OGCTaBMHM CIpaBU MOB’sA3aHi fK-
Ha#TicHile [7].

[lIBefiapCbKUM 3aKOH MiCTUTb, OKPIM 3arajbHUX MOJIOXKEHD Y
rajysi MiKHapoJHOr0 MPUBATHOrO MpaBa, lile ¥ HOPMHU Mpo Micle
NPOXXUBAHHA 1 Micile MmepebyBaHHS Qi3WYHUX 1 IOPUAUYHUX OCIO,
rpOMaZiiHCTBO, BUSHAHHA | BUKOHAHHA pillleHb CyZiB Ta IHIIUX Op-
raHiB iHO3eMHUX JepaB. CneniasbHi po3JiiM NPUCBAYEH] CTAaTyCy
$isnyHUX 0cib, ciMeliHOMY NpaBy, IpaBaM AiTel, CaJKyBaHHs, Omi-
K{, PEeYOBOMY IpaBy, NpaBy Ha IHTeJEKTyaJbHY BJIACHICTb, 30-
60B’s13aJIbHOMY IpaBy, IpaBy TOBApPHUCTB, Mi>kHAapPOAHOI ap6iTpaKHOI
nificyaHocTi Toio. Tox y mBeliapcbKOMy 3aKOHI MiCTATbCSI HOPMH,
SIKUX, SIK IPaBUJIO, He BHOCATD [JI0 NOi6HUX 3aKOHOJAaBYMX aKTiB.
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3akoH EcTtonii npo MixkHapogHe npuBaTHe npaBo 2002 poky
6yB CTBOPEHUH 3a JI0ONIOMOI010 HiMelbKHUX BYEHUX i TAKOX € MPUK-
JIaZIoM A0CUTh BAajsol kogudikanil HopM MiXKHApPOAHOTO NMPUBAT-
Horo mpasa. /o HbOrO BBeJeHO KOJIi3iMHI HOpMH npo (isudHuX
i IOpUAUYHUX OCib, CMaZiKOoBe NpPaBo, peyoBi NpaBa, N03aJ0roBipHIi
BiJHOCHHH, 30KpeMa Mpo JeJiKTHI 3000B’13aHHA. OCOOJIMBOIO Xa-
PaKTEpPUCTUKOI ECTOHCbKOIO 3aKOHY € Te, 110 BiH MICTUTH cHe-
LjaJbHi npaBua PO TPYAOBUH JLOTOBIp, JOCOBOPU CTPaxyBaHHH,
ciMelHe MpaBo.

C. BuuiHoBelnbKa Tak 0GI'PYHTOBYE JOLiJbHICTb BUK/IaJEeHHS
HopM MIIIl B 3akoHi YkpaiHu: 1) Mk 3arajJlbHUMU IOJIOKEHHSIMU
MIIII, kosi3iiHMMHU HOpMaMHU | HOpMaMU MiXKHAPOAHOTO LIUBIJIbHO-
ro Nnpolecy iCHy€e TiCHUM npeAMeTHUH i GYHKI[iOHAJIbHUH 3B’S130K;
pO3MeKyBaHHS LIUX [0JIOKEHDb Y PI3HUX 3aKOHOJaBYHX aKTaX MOXe
NpPU3BECTH JI0 AMCOAJIAaHCYy Ha cTaAil mpaBo3acTtocyBaHHs; 2) MIIII
XapaKTepU3yeThbCs crneludiuHUM npeaMeToM i METOJLOM peryJio-
BaHHS#; 3) icTopis po3BUTKY mxkepes MIIII i kogudikaniiHui g0CBij
6araTbox KpaiH y Lji{ rajaysi cBijuaTh, 110 TakKW¥ BapiaHT Kogudi-
kaujii MIIII € 6inbi npuiiHaTHUM [1, c. 87].

OpHak, mompu HHU3KYy CXBa/JbHUX BiATYKiB HayKOBLIB Ta
NPAKTHKIB 00 AOCKOHaJIOCTi KoAudikalii Mi>KHapoJHOTO NpH-
BaTHOTO NpaBa B YKpaiHi, y cdepi Mi>kHapogHOTO MpaBa (IIUBiJIbHO-
ro, TpyAOBOTO, CiMEHHOr0) € HU3Ka CHipHUX NUTAaHb Ta HeBpery-
JIbOBAHUX CYCHiJIbHUX BiJTHOCUH. AJpKe 3[iiICHEHHS Hal[iOHaJbHOI
koAudikaLii Mi>kHapoAHOTO NPUBATHOrO NpaBa TiCHO NMOB’sA3aHe 3 ii
yHidikali€elo [0 cUCTeMH MiXHApoAHOro NpaBa, a 0COGJUBO [0
npaBa €C, ockisibku B npoueci koaudikanii BogHoyac BUPIIyeETbCS
NUTAHHSA NIPO IMIJIEMEHTALLif0 B HallioHa/IbHe 3aKOHOJABCTBO MiX-
HapoJHUX YHipiKoBaHUX HOPM. Y 3B’SI3Ky i3 LIUM Hif, 4ac nojasib-
1IOT0 BJOCKOHaJIEHHS KOJIi3IIHOr0 peryJiloBaHHA TPUBATHOIO
npaBa YKpaiHu BapTO BpaXOBYBaTH HEOOXiJHICTh iMIyieMeHTallii B
3aKOHO/ZIaBCTBO YKpaiHU moJsiokeHb ['aa3bkol KOHBeHLII 3 MiXHa-
pPOZHOr0 MPUBATHOrO NpaBa Ta BTOpUHHOrO npasa €C. 30kpema,
Waetbcs npo PersameHT Pum [, PernamenTt Pum Il Ta PernamenTt
Pum III. Pernament Pum I € HacinigkoM TpaHcopmanii PuMcbkoi
koHBeH1il 1980 poky npo npago, 1[0 3aCTOCOBYEThCS /10 AOTOBip-
HUX 3000B’si3aHb. BiH HabyB 4yuHHOCTI 24 sunHga 2008 poky Ta €
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YAaCTUHOK MAacHITa6HOIr0 NMPOEKTY 10A0 BIOPSAAKYBaHHSI MUTAaHb
BUOOpPY HOpPM IpaBa L0/0 30060B’s13aHb y LIUBIJIbHUX | TOProBeJ/ib-
HUX cripaBax. JlonoBHeHHaM Pumy | € PernamenT Pum II, axkuii 3a-
crocoByeTbca B €C 3 11 ciuna 2009 poky i MicTUTB HOpMH, 1O pe-
TYJII0I0Th BUGIp IpaBa B HeJAOTOBipHUX 3060B’I3aHHSIX.

OcHoBHa MeTa 060X BHUILleBKa3aHHUX PErJlaMeHTIB — lie y3ro-
JDKeHHSI peryJiloBaHHsI 3000B’s13aJIbHUX MPABOBITHOCHH y cdepi
eauHoro puHkKy €C. ¥ niii cutyallii 1oOCUTh MOKAa30BUM € MPHUKJIA]
MakegoHil, sika B iumnHi 2007-ro yxBanua 3akoH «[Ipo MixkHapo-
He NpUBATHE MpaBo», a Bxke B Jjuctonaai 2010-ro 3MyuieHa 6yJia
JOro [ONOBHIOBAaTHM HHU3KOIO KOJII3IHHUX HOPM INpPO HeJOrOoBipHI
3000B’s13aHH4, 3 ypaxyBaHHAM Persamenty Pum I [5, c. 3].

OTxXe, MOXKHA CTBEPKYBATH, 1[0 HASABHICTb €EAUHOr0 3aKOHY
npo MIIII 3Ha4yHO cnpolye BUpillleHHA NUTaHb, 0 BUHUKAKOTh Y
il cdepi, i cnpuse po3BUTKY MiKHAPOJHHUX MPUBATHOINPABOBUX
BiZIHOCHH 3a y4yacTio Qi3MYHUX i OPUJUYHUX 0Ci6 B YKpaini. Amxke
kogudikalis HOpM MiXXHApOJHOr0 NMPUBATHOIrO NpaBa Ja€ 3MOry
6yAyBaTH 3aKOHOJAABCTBO, 110 peryJilo€ NPUBATHONpPABOBI BifgHO-
CHHMY 3 IHO3eMHUM eJIeMeHTOM, Ha €UHUX 3acafiax.
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Mapia Bamumms,

KaHJU/JaT IOPUAUYHUX HAYK, JJOLEHT,
JloLleHT KadepH colliaJbHOrO IpaBa
(/Ibgiscobkutl HayioHabHULL yHIGEpcUMem
imeHni Ieana ®Pparka)

PEAJII3AIIA KOHLIENIIT CTAJIOT'O PO3BUTKY
B ITPOLECI ®OPMYBAHHA
HAIIIOHA/IbHOI EKOMEPEXI

Ba)k/IMBUM NPUHLUIIOM Jlep:KaBHOI NOJIITUKHU Yy cdepax Halli-
OHaJ/IbHOI 6e3neKH i 060poHM € ii cipsIMOBaHICTh HAa 3aXUCT: JIIOAHU-
HM | rpoMaisHUHA — IXHIX )KUTTH i FiIHOCTI, KOHCTUTYI[IMHUX MPaB i
cB060/JI, 6e3MeYHUX YMOB >KHUTTEMISAJBHOCTI; CycmiibcTBa - HOro
JleMOKpaTUYHUX L[iHHOCTeH, J0OpOo6YyTy Ta YMOB /il CTAJIOr0 PO3-
BUTKY; Jilep>KaBu — iI KOHCTUTYLiIHOTO JIafly, CYBEPEHITEeTY, TEPU-
TOpiaJIbHOI LiIICHOCTI Ta HEJOTOPKAHHOCTI; TepUTOPii, HABKOJIUILI-
HbOT0 NIPUPOJHOTO CEpeOBUILA — BiJf HA/[3BUYAaHHUX cUTYyaLiil [1].

Ctasmuil po3BUTOK (sustainable development) TpakTyeTbcs
SIK PO3BUTOK, L0 JA€ 3MOTYy 3aJl0BOJIbHUTH NOTpebU TenepiliHix
NOKOJIiHb i 3aJIMIIa€E MOXJMUBICTh MalOyTHIM MOKOJIIHHAM 3aJ10-
BOJIBHUTH ixHi noTpeOu. Lle 36aaHcOBaHUN PO3BHUTOK KpaiHHU i pe-
rioHiB, Npu IKOMy eKOHOMiUHe 3pOCTaHHs, MaTepiaJbHe BUPOOGHU-
LITBO I CIOXKUBAHHSA, a TAaKOX IHIII BUAMU AiAJBHOCTI CyCHiJIbCTBA
BiZi0OyBalOThCSA B MeXax, sIKi BU3HAYalOThCS 3J]aTHICTIO €KOCUCTEM
BiZJHOBJIIOBATHCS, NOTJIMHATH 3a0py/HEHHS Ta MiATPUMYBATH XKUT-
TEZIAJIbHICTD TeNepillHbOTo i MalOyTHIX NOKOJiHb [2].

OpHiero 3 popM peanizauii KoHLeNUii cTajoro po3BUTKY €
3arasibHOJlep)KaBHA NporpamMa GopMyBaHHSI Hal[iOHAJIbHOI €KoJIo-
riyHoi Mepexi Ykpainu. BignoBigHicTe mili koHnenmii Bigo6paxa-
€TbCA y 3aBJAaHHAX Ta NPUHIUIIAX eKOMepeKeBOoro 3aKOHOLaBCTBA.
3aB/JlaHHSAM 3aKOHOJABCTBA IIPO EKOMEPEeXY € peryJIlOBaHHA CycCIHi-
JIbHUX BigHocuH y cdepi dopmyBaHHS, 36epexkeHHs Ta palio-
Ha/IbHOT'O, HEBUCHAXXJ/IMBOI'O BUKOPUCTAHHSA eKOoMepexi AK ofHiel
3 HaWBaKJIMBIIIUX NepeyMOB 3ab6e3neYeHHs CTaJ0ro, eK0JOriuHO
36a/1aHCOBAaHOTO PO3BUTKY YKpalHH, OXOPOHM HaBKOJMIIHBOIO
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NPUPOJHOTO CepeslOBHUILA, 3al0BOJIEHHS Cy4YacHUX Ta NepPCHeKTUB-
HUX €KOHOMIYHUX, COLia/IbHUX, eKOJIOTIYHUX Ta iHIIUX iHTepeciB
cycnisibctBa [3]. Came ¢opMyBaHHSI HaliOHaJbHOI eKOMepexi
cnpusie 30epeXeHHI0 eKOCHCTeM Ta [l03BOJISIE 3abe3NeYuTH iX
3JIaTHICTb [0 CaMOBIJHOBJIEHHS, 1110, CBOEK Yeprorw, € OCHOBOIO
OXOPOHH JIaHAMAPTHOTO Ta 6i0JIOTIYHOTO Pi3HOMAHITTS.

@®opmyBaHHS, 36epeXeHHsI Ta BUKOPHUCTAHHS eKOMepexi
3JIiIHCHIOETBCS BiJIMOBIIHO 10 TAKUX OCHOBHUX MPUHIMIIB: 3a6€3-
MeyeHHs IiJIiCHOCTI eKOCUCTEeMHUX QYHKIIIA CKIaJJ0OBUX €JIEMEHTIB
ekoMmepexi; 36epekeHHs] Ta eKOJIOTiYHO 30a/laHCOBaHE BUKOPUC-
TaHHA NPUPOJLHUX PeCypCiB Ha TepuUTOpil eKoMepexi; CUCTEMHE
BpaxyBaHHA €KOJIOTIYHUX, COLjia/IbHUX Ta €KOHOMIYHUX iHTepeciB
cycnisibeTBa [3], 10 y3ropKyIThCsl 3 KOHLEMNLI€ CTaJ0r0 PO3BUT-
Ky. OuikyBaHi pesysbTaTu Bif ebekTHBHOI peasisanii nmporpamu
dbopMyBaHHs1 HalioHaJbHOI ekoMepexi mNependadyalOTh CYTTEBE
MOKpalleHHs MPUPOA0-PECYPCHOr0 MOTeHLialy, COL[ia/IbHO-eKOHO-
MIiYHHUX YMOB XUTTS TPOMaZsAH Yepe3 NOKpalleHHs SKOCTI JOBKiJI-
JIsl Ta MOXKJIMBOCTEN KOPUCTYBaHHS €KOCUCTEMHUMMU MOCJYTaMHU.

3 MeTol0 3abe3nevyeHHs HalliOHaJIbHUX iHTepeciB YkpaiHu
[0/10 CTAJIOTO PO3BUTKY €KOHOMIKH, TPOMAaZIIHCbKOTO CYCIiJIbCTBA
i mep>aBu i LOCATHEHHS 3pOCTAaHHA PiBHA Ta AKOCTI XKUTTHA Ha-
ceJieHHsl, JoJlepKaHHSl KOHCTUTYLiHHUX MpaB i cBO6GOJ JIIOJAUHU
i rpomagsgHuHa Yka3om IlIpe3ugenHta Ykpainu Big 30 BepecHs
2019 poxky Ne 722/2019 «Ilpo Ilini cramoro po3BUTKY YKpaiHU Ha
nepion 10 2030 poky» 6yJ10 BU3HaYeHO 17 1ijiel cTasoro po3BHUT-
Ky. Cepen HUX nyHKTOM 14 Ykasy [Ipe3uieHTa okpeMo nepeabade-
HO «306epeXeHHs Ta paljioHa/JlbHe BHKOPHUCTAaHHsI OKeaHiB, MOpiB
i MOpcbKUX pecypciB B iHTepecax CTaJIoro po3BUTKY», a 1. 15 — «3a-
XUCT Ta BiJHOBJIEHHA €KOCUCTEM Cylli Ta CNIPUAHHA IX payioHallb-
HOMY BUKOPUCTAHHIO, paljioHa/IbHe JIiCOKOPUCTYBaHHs, 60poThba 3
ONyCTeJIIOBAaHHAM, IpPUIIMHEHHA IpoLecy JAerpajauii seMesb Ta
3yNMHKa Npouecy BTpaTHU GiopizHoMaHiTTA» [4]. Ui uini Haibinb-
11010 Mipoto Bifjo6paxaoTh NPUPOLOOXOPOHHI aCeKTH Jep:KaBHOI
MOJIITUKYA YKpaiHU HAa HaWOJMKYe AeCATHJITTS, OCKIJIbKU mepes-
6avyaloThb BXUTTS HEBiJKJIaAHUX 3ax0AiB y cdepi oxopoHu, 36epe-
>KEHHS Ta peHaTypaJisalii BOJHUX, 3eMeJIbHUX, JICOBUX PecypciB,
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TBAapUHHOI'0 Ta POCJWHHOTO CBITY IK KOMIIOHEHTIB JlaHALA(THOTO
Ta 6ioJIOriYHOr0 pi3HOMAHITTS.

[lixTpuMyrodun nporoJoleHi pesoswonieto 'enepanbHol Aca-
MbJiel Opranisanii 06’egHanux Hauiil Big 25 BepecHst 2015 poky Ne
70/1 rnob6anbHi wisni cranoro po3BUTKy Ao 2030 poky Ta pe3yJibTa-
TH ix aganranii 3 ypaxyBaHHAM cneludiku po3BUTKY YKpaiHU, BU-
kaazeHi y HanioHanbHi# gonosizgi «Llisi ctasnoro po3BuTky: Ykpai-
Ha», [Ipe3upeHT YkpaiHu BU3HauuB Ly cTasoro po3sBUTKy YKpai-
HU Ha nepioj 10 2030 poKy, 110 € OpiEHTHpPAMHU JJIsI po3pOOJIeHHS
MPOEKTIB IPOrHO3HUX i IPOrpaMHUX LOKYMEHTIB, IPOEKTIB HOpMa-
THUBHO-NIPABOBUX aKTiB 3 MeTOl0 3abe3leyeHHs 36a7aHCOBAHOCTI
€KOHOMIYHOr0, COIiaJIbHOI'0 TA €KOJIOTIYHOI'0 BUMIpIiB cTasoro po-
3BUTKY YKpaiHu [4].

Y OcHoBHUX 3acajax (cTparerii) AepaBHOI eKOJIOTi4HO] Mo-
JiTukY Ykpainu Ha nepiof 0 2030 poKy KOHCTaTOBAHO, 1110 NPOTS-
roM TPHUBAJIOr0 4acy eKOHOMIYHMN PO3BUTOK JAepaBH CyIpOBO-
JOKyBaBCsS He36a/aHCOBAHOK eKCIlJlyaTalli€lo MPUPOJHUX pecypcis,
HU3bKOIO MPIOPUTETHICTIO MUTAaHb 3aXUCTy JOBKIJJISA, IO YHEMOX-
JIUBJIIOBAJIO JOCATHEHHS 30a/IJaHCOBAHOTO (CTAJoro) PO3BUTKY.
BigTak, npouecu riob6anizauii Ta cycniibHUX TpaHcpopmaliil B
YkpaiHi niBULUIN NPIOPUTETHICTL 36epekeHHsl AOBKiJIfA, a OT-
Ke, IOTPEOYIOTh BiJi HAILOI AepXaBy BXXUTTS TEPMiHOBUX 3aXO0/iB.
[5] CTpaTeriyHuM 3aBJaHHAM JJI JOCATHEHHS €KOJIOTiYHOI 36aJ1a-
HCOBaHOCTI TepuTopii YKpaiHM, 30KpeMa, BH3HAHO 3G6iJbIIEHHS
niouyi 3eMesib eKoMepexi, 10 NOBUHHO CHPUATH NPUINHEHHIO
NpoLeCiB MOriplUleHHs CTaHy HABKOJIMIIHBOIO NPUPOJHOIO cepe-
JoBuia. [IporHo3oBaHe 36iJblIeHHS TJIOINI HAI[iOHAJBHOI eKOMe-
pexi 10 41 % TepuTopil Ykpainu Mae€, Hacamnepe[, Bii6yBaTucs B
pe3yJibTaTi PO3IIMPEHHS iICHYIOUYUX Ta CTBOPEHHSA HOBUX TePUTOPIN
Ta 06’€KTIB MPUPOJHO-3aM0BiAHOTO $OHAY [5], 110 € KJIHOUYOBUMHU
TEPUTOPIAMHU HaLiOHAJIBHOI eKOMepexi, a TaK0XK BilHeCeHHAM [0 11
CKJIaJy IHIIWX 3eMeJIbHUX JIJIAHOK IPUPOJ00XOPOHHOI0 3Ha4eHHH
y MeXax CINoJIyYHUX, 6ypepHUX Ta BifHOBIIOBAHUX TEPUTOPIN eKo-
JIOTI4HOI Mepexi.

Y Ananituuniit ponosini «Crparteris cTajsoro po3BUTKY:
MOXJIMBOCTI i mpo6JyieMH 3ampoBa/KeHHs B YKpaiHi», sika OyJia
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NiATOTOBJIEHA [0 KKPYTrJI0TOo cToay» 8 )KOBTHA 2013 poKy Ha TeMy:
«Orsiaz MoJIiTUKKA YKpaiHu cIpsSAMOBaHOI Ha 3MeHIeHHS BUKOPHUC-
TaHHs pecypciB Ha BUPOOHUITBAX Ta iX BIJIMBY Ha JOBKIi/IA y MO-
pIBHSIHHI 3 NOJITHKAaMU iHIIMX KpaiH», 6y/10 BUSHAHO, 110 peasisa-
Lisi cTpaTeril cTas0ro po3BUTKY B peaJbHUX IHCTUTYLIMHHUX YMOBax
YkpaiHu Ma€ BifOyBaTHCA MOCTYNOBO, CIUPAYUCh HA MPUHIHUI
€KOHOMI4YHOI epeKTUBHOCTI, COIiaJIbHOI CITpaBeAJIMBOCTI Ta €KOJIO-
riyHoi 6e31meKH, MapTHEPCTBA MiXK MPOMHCJIOBUM 6i3HECOM Ta Aep-
»KaBolo, 110 BiZiMOBiZTa€ BUMOraM HallioHaJIbHOI 6e3nekHu [6].

CBoe€lo yeproto, 3akoHOM YKpainu «IIpo HallioHa/IbHY Ge3Ie-
Ky Ykpainu» BiJ 21 yepBHsa 2018 p. HarjioHa/sibHA Ge3neka YKpaiHu
BU3HAYAETbCA AK 3axUILEHICTb JepKaBHOI'O CyBepeHiTeTy, Tepu-
TOpiaJbHOI LiTiCHOCTI, IEMOKPAaTUYHOTO KOHCTUTYLiHHOTO JIafly Ta
IHIIMX HalLliOHaJIbHUX iHTepeciB YKpaiHU Bij peaslbHHUX Ta NMOTEH-
[[iHUX 3arpo3. Y ilbOMy 3aKOHi HaljioOHaJ/bHi iHTepecHu YKpaiHu po-
3yMIIOTBCA AK XUTTEBO BaXKJIMBi IHTepecUu JIOJWHH, CYyCHiJIbCTBA
i gepxxaBH, peasizaliis SKUx 3abe3nedyye Jep>KaBHUM CyBepeHiTeT
Ykpainy, il nporpecMBHUN [JAeMOKpPAaTHUYHUNA PO3BUTOK, a TaAKOX
6e3MeyHi YMOBHU XUTTELIAJIBHOCTI i 06po6yT 1i rpomMagsH. Cepes
dyHAaMeHTa/bHUX HaLliOHAJIbHUX iHTepeciB YKpalHU BUOKPEMJIIO-
€TbCSl CTAJIMHA PO3BUTOK HAIiOHAJIbHOT EKOHOMIKH, TPOMaISTHChKO-
ro cycnizibcTBa i Aep:kaBu AJis 3abe3NedyeHHs] 3pOCTaHHSA piBHSA Ta
SIKOCTI >KUTTS HacesieHHd [1].

CTpareriuHe 6auyeHHsI CTaJOr0 PO3BUTKY YKpalHU I'PYHTY-
€TbCSl Ha 3abe3NedyeHHi HalliOHaJbHUX iHTepeciB Ta BHUKOHAHHI
MDKHapoJHUX 3060B’A3aHb YKpaiHU 110Jl0 Mepexoy A0 CTaJoro
po3BUTKY. Takuil po3BUTOK Nepenbayae, 30KpeMa, MOJOJIAHHSA
JucOasIaHCiB B eKOHOMIYHIMN, collia/ibHINA Ta eKoJIoTiuHil cdepax, a
TaKOX MiJATPUMaHHS JOBKIJJIsS B HaJIe)XHOMY CTaHi, iKUK 3a6e3ne-
yyBaTHMe SIKiCHe XUTTS Ta 6J1aronoJsy4ys TenepiliHboro i Mainoy-
THIX OKOJIiHb [2].

[IpuiHATTSA Ha r06a4bHOMY piBHI Llijiell cTasoro po3BUTKY
y 2015 poui Ta 3ailicHeHa ix ajanTauis [0 KOHTEKCTYy YKpaiHH,
00yMOBUJIM NOTPeOY 3abe3neYrTH iX ypaxyBaHHS y Ipolecax cTpa-
TErivyHOro IJIaHYBaHHS, MAaKpPOEKOHOMIYHOrO NpPOrHO3YBAaHHA Ta
OporpaMyBaHHSI PO3BUTKY, a TaKOX y mporeci pebopmyBaHHSA
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BITYM3HSAHOI CTaTUCTUKH, KA J03BOJUTb po36yAyBaTU HOBY CHUC-
TeMy MOHITOPUHIY cychijibHOro nporpecy [2]. BiaTak, cepen 3axo-
JiB, BU3HaueHux [Ipe3ugeHToM Ykpainu 0 BxuTTs KabineTom Mi-
HiCcTpiB YKpaiHy, nepef6adeHo yNpoBaJKeHHS Ji€BOi CUCTEMH MO-
HiTOpUHTY peasizanii Lliselt cTasoro po3BUTKy YKpaiHU Ha nepiof,
1o 2030 poky [4].

Y paMKax LbOro 3arajJlbHOro MOHITOPUHIY aKTyaJIbHUM €
CTBOPEHHS HOBOI CHUCTEMHU €KOJIOTIYHOr0 MOHITOPUHTY 3a CTaHOM
HaBKOJIMIIHBOTO NPUPOJHOTO CEpeflOBUILA Ha OCHOBI CTaHJApPTIB
€C i3 3acTocyBaHHAIM METOJIB AUCTAHLIMHOrO KOHTPOJIIO Ta CHO-
CTepeXkeHHs, MOJlepHi3alil0o CUCTeEMHU KOHTPOJIIO Ta MOHITOPUHTY
3a CTAaHOM HAaBKOJIMIIHBOTO NMPUPOJHOr0 CepefioBUILA HAa OCHOBI
€BPONENCHKUX IHAMKATOPIB Ta CTaHAAPTIB i3 BOIPOBA/XKEHHSAM [JIU-
CTaHLiHHUX MeToJiB crnocTepexeHHs [2]. [lepcieKTUBHUM Hanpsi-
MOM B/IJOCKOHaJIEeHHAl CUCTEMU €KOJIOTIYHOTO MOHITOPUHIY € MiJT-
Bep/i>KeHa JI0CBiZjoM eBpomnelcbKUX KpaiH epeKTUBHICTb MOro mo-
€/IHAaHHS i3 HaNpPsSIMOM €KOJIOTIYHOTO KOHTPOJIIO SIK QYHKIi€0 Aep-
»KaBHOI'0 €KO0JIOTIYHOTO0 yIpaBJIiHHA.

Y nponeci peaniszanii cTparTerii cTasoro po3BUTKYy €eKOHOMIiKa
YkpaiHu OBUHHA OpPi€EHTYBATHUCs Ha pecypcoePpeKTUBHEe Ta Oiabli
YHUCTe BUPOOHULTBO. BaxkyiuBy poJsib B 3abe3nedyeHHi JOCATHEHHS
LIUX aMOITHUX LiiJiel MOBUHEH BiZjirpaBaTH €KOJIOTIYHUN ayJUT Ta
cydacHi MoJiesii 3ano6iraHHs HEraTUBHOIO BIJIMBY Ha JOBKIJJIA Y
¢dopmi oLiHKK BIJIMBY Ha JOBKIJJI Ta CTpaTeriyHoi eKoJiorigyHol
oninku. ¥ OCHOBHHUX 3acajiax (cTparterii) AepKaBHOI eKOJIOTi4HOI
NOJIITUKY YKpaiHu Ha nepiof A0 2030 poKy HaroJouyeTbCs Ha TO-
My, 1110 3aNPOBa/>KeHHA MDKHApOJHUX CTaHAAPTIB CUCTEM €KOJIOTi-
YHOTrO yNpaBJiHHA Ha MNiNPUEMCTBAX I B KOMIIAHIAX CHpUATUME
PO3BUTKY CHCTE€MM yIpaBJIiHHA HAaBKOJIMIIHIM IPUPOJHUM cepe-
JOBUILIEM Ta peasisalii B YkpaiHi Mi>kHapoJHUX NPUPOJ00XOPOH-
HUX iHiniaTus [5].

BpaxoBywouu 3arasibHi TeHJeHLII peasizanil kKoHLenuii cra-
JIOTO PO3BUTKY B KOHTeKCTi ¢pOpMyBaHHS HalliOHAJbHOI eKoMepe-
i, 1151 OCAATHEHHS Ljijiell 30epexxeHHs JlaHAwadpTHOTO Ta 6iosori-
YHOrO pi3HOMAaHITTS HEOOXiJTHUM € BU3HAYeHHS MPaBOBHUX 3aca/
3/1iiCHEHHS €KOJIOTIYHOTO MOHITOPHHTY 06’€KTIiB Ta BCi€l TepUTO-
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piaJbHOI CUCTeMU HalliOHaJIbHOI eKoMepexi LIJIAXOM JOIOBHEHHA
BiZOBIAHUMU NpUNIKMCAMU 3aKOH YKpaiHu «IIpo ekosoriyHy mepe-
Ky YKpaiHu» Ta po3pobJieHHs BifnoBigHoro IlosoxkeHHs npo Mo-
HITOPUHT €eKOMepexXi, a TAKOX 3alpoBa/PKeHHs MPOLeAYPU OLIHKU
BIJIMBY Ha JJOBKIJIJIA 100 IJIAHOBAHOI rOCNOJAPChKOI AiIBHOCTI
y MeXaX CTPYKTYPHUX eJIeMEeHTIB HalliOHaJIbHOI eKOMepexi.
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boraan 'amaamwk,

KaH/JMJAT HayK 3 JIep’KaBHOTO yIIpaBJ/IiHHA,
JoueHT Kadeapu

rocrno/iapCbKo-NpaBOBUX AUCLHUIUIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

OCOBJIUBOCTI KJIACUPIKALII
TPYAOBHUX CIIOPIB

CioBo «kiaacudikauis» (Big aat. classis - po3psn i facio - po-
6J110) O3HAYa€ CUCTEMY PO3MOAiINYy NpeaMeTiB, ABUIL abo MOHATH
Ha KJIaCH, TPyNH TOLIO 3a CHiJIbHUMHU O3HAaKaMH, BJIACTUBOCTSMHU
[1, c. 432]. 3arasiomM, kiaacudikaliss TpyAOBUX CIOPIB — Le iX mozia
Ha pi3Hi KaTeropii, BUAH, 3aJI€3KHO BiJ| CIIJIBHUX 1M ClIOpaM O3Ha-
KaM, BJIaCTUBOCTSIM.

AHaJsli3 HayKOBUX Ta 3aKOHO/[aBUMX JKepeJl HaJla€E HaM 3MOry
3p0OOMTH BUCHOBOK, 1110 HAa CbOTOJHILIHIN AeHb B YKpaiHi B OCHOBY
KkJ1acudikalii TpyA0BUX CIOPIB MOXKYTh OyTH NOKJIa/ieHi pi3Hi Kpu-
Tepii. 30kpeMa, TPYAOBi clOpU MOXYTb OYTH KJacudikoBaHi: 3a
npegMeTOM abo XapaKTEpPOM CIOpY, 3a Cy6'€EKTOM CIOPY, 3aJIEKHO
BiZi BUZy BiJHOCHH, 1110 CTBOPIOIOTH NIpeJMeT TPyZ0BOro CIOpy, Ta
iH. [lo Toro > Halbi/nblIOro NMOLIKMpPEHHS, HAa Hallly AyMKY, HabyJa
kiacudikalis TPyAOBHX CIOpPIB 3a cy6’eKTOM cnopy. 3a UM KpHU-
TepieM BCi TPYyZOBi CLIOPU PO3AIIAITLCA Ha IHAUBIAyaNbHI TPYA0BI
CIIOpH Ta KOJIEKTHUBHI TPY/I0Bi criopu

KOHCTUTYTUBHUMU 11010 pETYJIOBaHHA iHJAUBiAyaJbHUX
TPYAOBHUX CIIOPIiB € noJioxkeHHs I1. XV Kozekcy 3aK0oHIB Ipo npano
Ykpainu (gasi - K3nll Ykpainu), a cTopoHaMu LIUMX CIOPIB 3aBXK/HU €
poboToJaBelb i OKpeMHUil HaMaHUM NpaliBHUK. B iHAWUBIAya bHUX
TPYAOBHUX CIIOpaX MpeAMeTOM OCIOPEHHS Ta 3aXUCTY € Cy6'€KTUBHI
NpaBa KOHKPETHOrO MpaliBHUKA, HOro 3akoHHUN iHTepec. [lpu
1IbOMY MpaliBHUKIB MOKe OYTH i KiJibKa, OHAK B iHAWUBiIyaJbHOMY
TPYZ,0BOMY CIOPi KOXKEH 3 [[UX MPal[iBHUKIB BUCJOBJIIOE CAMOCTilHI
BUMOTH /10 pOo60OTO/AaBLS 3 LIJIJII0 3aXHUCTY CBOIX MOPYIIEHUX, HEBU-
3HaHUX ab0 OCMOPIOBAHUX TPYLOBUX NpaB uU iHTepeciB. Po6oToaa-
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Bellb B IHAWBIlyaJIbHOMY TPyZOBOMY CIIOPi TaKOK MOXXe BHCJIOBU-
TU CBOI BUMOTH [0 JeKiJIbKOX NpaliBHUKIB, ajle 0 KOXKHOI'0 3 LIUX
NpaliBHUKIB MOXKHa Npej’siBUTU BUMOTH, 0OCAT SIKUX iHAUBiAya-
JIbHO BU3HayeHUH. |HAMBiAyanbHI TPYyJOBi CIOpU HajlexaTb [0
IPYIIN «CIOPIiB NPo NpaBo» abo «KOHQJIIKTIB NpaBa». 3BaKal04yM Ha
Te BiJj NOPAAKY BUpILLIEHHS CIOPY BCi iIHAUBIAyaJIbHI TPyA0BI ciopu
pO3AINAITECA Ha Ti, 9Ki pO3rasaroTbCd B NOPAAKY JOCYLOBOTO
po3rsaay (B KoMicii mo Tpy0BUX criopax), Ta iHAUBiAyalbHi TPy-
JIOBi CIIOpH, SIKi po3rJIAJal0ThCs B 0COBJIMBOMY MOPAAKY, Ti, AKi po-
3rJIAJAITBCA B CYyJOBOMYy NOPAAKY, BU3SHAYeHOMY cClieljiaJlbHUMU
HOpMaMH 3aKOHO/IaBCTBa.

Ha BigMiHy Bif iHAMBiAyaJbHUX TPYLOBHUX CIOPIB, Y KOJIEK-
THBHOMY TpPyZ0BoMYy crnopi (koHoJiKTi) pob6oTohaBio abo pob6o-
TOJAABLSAM CTAlOTh IPOTH KOJIEKTUB MpaLiBHUKIB a60 yIOBHOBaXe-
HUM KOJIEKTUBOM NpeCTaBHUK/TIpeACTaBHUKHU. [IpU 1jbOMy OCHOB-
HUMH 11010 BUPILIEHHS KOJIEKTHUBHUX TPYAOBUX CIOpPIiB (KOHQJIiK-
TiB) € nepenycim HopMu He K3nll Ykpainy, a 3akoHy Ykpainu «Ilpo
MOPS/0K BUpILIeHHS] KOJIEKTUBHUX TPYAOBUX CHOpPiB (KOHQJIiK-
TiB)» Ta 3aKoHiB YKpainu «IIpo mpodeciiini cmisky, ix mpasa Ta ra-
paHTii AissbHOCTI», «[Ipo KOJIeKTHMBHI JoroBopu i yroau», «IIpo
colia/IbHUM Jliasior B YKpaiHi» Toio.

KosileKTUBHUI TPyA0BUH CHip ONPUAINSAETbCA TUM, 110, IPU-
HaiMi, O/IHi€I0 3 MOTO CTOPiH € KOJIEKTUBHUH cy0’eKT. lllomo iHmI01
CTOPOHU CIOpPYy - po6GOTOAABI, TO GijblIa YaCTHHA KOJIEKTUBHUX
TPYAOBHUX CIIOPiB YTBOPIETHCS B MeXi ofHiel opraHisariii, To6To Ha
BUPOGHUYOMY PiBHI - L[0A0 YKJIaJeHHS, 3MiHU Ta BUKOHAHHS KO-
JIEKTUBHOTO J0r0BODPY, BiIMOBM pOGOTOJABL ypaxyBaTH AYMKY
TPYZAOBOI'O KOJIEKTUBY NpPH 3aTBep/PKEeHHI aKTiB, 110 BKJIOYAKOThb
HOPMH TPYyZOBOro IpaBa Toulo (Hanpuk/aaj, npoTsaroM 11 pokis
JissibHocTi HanjioHanbHa ciyx6a nocepeJHULTBA Ta NIPUMHUPEHHS
(HCIIII) cnpusiia BupilieHHIO 1543 KOJIEKTUBHUX TPYAO0BUX CIIOPIB,
i3 HUX: Ha HaljiOHaJIbHOMY piBHI — 3 cnopy, Ha rajy3eBoMy — 12, Ha
TepUTOpiasibHOMY — 64, a Ha BUPDOOHUYOMY - 1464).

3a iHIIMMHU BUMOraMH - 3a IpeAMeTOM/xXapakTepoM CIOopY,
BCl TpyZ0BI CIIOpU MOXHa NOAIJUTH HA JBi OCHOBHI Irpynu: mo-
nepile, Lie CIOPU NPO 3aCTOCYBaHHA 3aKOHOJAABCTBAa NP0 MpaLio
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(y mimpokoMy po3yMiHHI TepMiHa «3aKOHOJIaBCTBO») ab0 « TPy 0Bi
CIIOpY MO30BHOTO XapaKTepy» 4M «KOHQJIKTH mpaBax». [o apyroi
rpyny TPyZOBHUX CHOPIB, 110 MOAIIAIOTECA 38 TAKUMUA BUMOTAaMH, 1K
npeAMeT/xapakTep CHOpPY, BiJHOCATbH CHOPU MPO BCTAHOBJEHHS
HOBHUX YMOB IIpalli 44 3MiHYy iCHYIOUMX YMOB IIpalli, fKi LleHTpaJi3o-
BaHO He BperyJibOBaHi 3aKOHOJJABCTBOM (CIOpPH HENO30BHOTO Xa-
pakTepy). Lli cmopu micTasu HUHI U iHIIY Ha3BY — «€KOHOMIYHi cIo-
pu» abo «CIOPH PO 3a7I0BOJIEHHS iHTEpecCiB».

TpaguiiiHo Tpy/Zi0Bi criopy, MOB’sA3aHi i3 3acTOCyBaHHAM 3a-
KOHOJ,aBCTBa PO Mpalo, BK/IYalOUU CIOPU NP0 3aCTOCYyBaHHA
KOJIEKTUBHOI'O, TPYAOBOIr'O [0r0OBOPY, BU3HAYalOTb K «TPYZOBi
CIIOpHY [030BHOTO XapakTepy». Ha BigMiHy BiZi HUX, TPYZLOBI cliopH,
NOB’sI3aHi 31 BCTAaHOBJIEHHSIM HOBHUX YM 3MIiHOIO iCHYIOUHUX yMOB
npani, BU3HA4YalTb K «TPYAOBi CIIOPU HEIIO30BHOI'O XapaKTepy» .
TpyZi0Bi cnopy MO30BHOT0 XapaKTepy MOXYTb PO3IJIAAaTUCA ILJIA-
XOM MOJaHHS MO30BY 0 CYAY, TOAi K TPYAOBI ClIOPY HEMMO30BHOT'O
XapaKTepy pO3rJafaAalTbCsd B IHIIOMY, YCTAaHOBJIEHOMY 3aKOHOM
MOPAAKY, IK IPaBUJIO, 3a JJ0NIOMOT0I0 IPUMUPHUX NIPOLEAYP.

Y 6inbmocti BuMaAkiB MiZicTaBOI0 BUHUKHEHHS TPYAOBHUX
CHopiB 1[0J0 3aCTOCYBaHHS 3aKOHOJABCTBA Mpo mnpauio (cnopis
M030BHOT'0 XapaKTepy) € MopylleHHs Ge3mnocepejHbO BCTAaHOBJIE-
HUX Ta rapaHtoBaHux KoHcTuTyIi€0 YKpaiHu, Tpy0BUM 3aKOHO-
JIaBCTBOM YKpaiHM NpaB HalMaHUX MpaliBHUKIB. Y 3B’I3Ky 3 LIUM,
CIOpH PO 3aCTOCYBaHHSI 3aKOHOJABCTBA MpPO Mpalio B 6araTbox
3axiIHUX KpaiHax, 3a BUca0BoM l. fl. KucenboBa, npuilHATO Ha3uBa-
TH «KOHGJiKTaMHU npaBa». KoHJIKTU npaBa TOpPKalOThCs TJayMa-
yeHHs1 a60 BXXKMBAHHSI HOPM, YCTAaHOBJIEHUX 3aKOHAaMHU, KOJIEKTHB-
HUMMU JOTOBOpaMH abo iHaKIIMMU IPaBOBMMHU aKTaMH, Ta BUHUKa-
I0Tb NIPY NOpylIeHHi (AiicHOMY a60 ysIBHOMY) IpaB, yCTAaHOBJIEHUX
IOpUAMYHUMU aKTAMHU.

Jlo TPyLOBHX CIIOPIiB CTOCOBHO 3aCTOCYBaHHA 3aKOHOJABCTBA
NP0 Npanio BiHOCATHCA CIOPHU ILOJO0 YKAaJeHHsS TPYJOBUX AOro-
BODIB, a caMe CIIOpPH LIOJ0 He 3r0JU B YKJIaJleHHI TPy[0BOro J0ro-
BODY, IKILO NpaLiBHUK BBaXKAE, L0 1Ii€I0 BiZIMOBOIO MOPYILIEHO HOT0
MpaBo Ha Npalo; OIJIaTH Mpali, rapaHTii Ta KOMIeHcalil (BUILIa-
TH 3apo6iTHOI MJIaTH, BUHArOPOM 32 BUCIYTY POKiB, BHHAropoau
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3a mificyMKaMu poGOTH MiANPHUEMCTBA 3a piK, rapaHTIHHUX CyM,
KOMIIeHcalil, IOBepHEHHS I'POILIOBUX CYM, BiJipaxyBaHHA 3 3apobi-
THOI IJIaTH TOLLO0); 040 NPUIMHEHHS TPYA0BOr0 JOrOBOPY; Pery-
JIIDBaHHSI po6040ro 4acy, yacy BilIOYHHKY (3aCTOCYBaHHsI HEHOP-
MOBaHOT0 po6040To Yyacy, HeHaJJaHHS BiIYCTKU TOIL0); BUAAYi Ta
BUKOPHCTAHHS CHELOAATY, CIelB3yTTs, iIHIMUX 3ac06iB iHaUBiAya-
JIBHOTO 3aXUCTY; HaKJaJeHHA JUCLUIIIHAPHOTO CTATHEHHS; MaTe-
piaJibHOI BiANOBiIAJIBHOCTI CTOPiH TPYAO0BHUX NPaBOBIJHOCUH; 0XO0-
pOHU mpayi TouUo.

[lepenyMoOBOIO NMOABU TPYLOBUX CIOPIB CTOCOBHO NPUBOAY
3aCTOCYBaHHA 3aKOHO/JABCTBA PO Mpallo YacTillle 3a yce € TpyL0-
Be MPaBOINOpYILIeHHs. YTIM TPYAOBUHN clip Moxe 3'IBUTHUCS HeE JIU-
11e y pasi yYMHeHHS TPy 0BOro npaBonopyleHHd. TpyZoBi criopu 3
NPpUBOJY BCTAaHOBJIEHHA HOBUX YMOB IIpalli He YacTO BUHHUKAIOTh i
6e3 MPUCYTHOCTI NpaBonopylleHHA. KIMoBipHa cuTyalis, KoM
Cy6’EKT TPY/OBHX IPABOBIIHOCUH MMOYHMHAE TPYOBUM ciip, 6e3mij-
CTaBHO BBaXKaro4u il Jpyroi CTOpOHU HENNPAaBOMIpHUMHU.

3apy6ixkHi gocaiHUKY YacTillle 3a BCe CTaBJISAITh 3HAK PiBHO-
CTi M MOHATTSIMHM «eKOHOMiYHMH cmip» (To6To cmip mpo iHTe-
pecH) Ta «cmip mpo ykJaJleHHsI KOJIEKTUBHOTO JIOTOBOPY», TaK SIK
criopu 11iel kaTeropii 3a3Bryail BUHUKAIOTh BHACAI0K HE3/JaTHOCTI
CTOpiH (MpeACTaBHUKIB MpaliBHUKIB i po60TOAaBIiB) JJOMOBUTHCS
B Ipoleci 06roBOpeHHs1 KOJIEKTHBHOTO JOTOBOpPY IPO BCTAHOB-
JIeHHsI HOBUX ab0 Mpo meperJisif, icHyro4ux ymoB npaii. OueBUiHO,
CBIIUMTB NPO 3HAYHY POJIb KOJEKTUBHOIO JOrOBOPY, AKY BiH Bifi-
rpae Ha 3axofji, e CWJbHI Tpajuliii cOLiaJbHOTO MapTHEPCTBa.
OpHak cropu npo iHTepecH - Lie 6i/blI LIMPOKe NOHATTH, i criopy,
110 BUHUKAIOTb NPU po3pob1i Ta NPpUUHATTI KOJEKTUBHOIO J0r0-
BOPY, € MPOCTO YaCTUHOO CNOPIB PO iIHTEpEeCH.

Yci TpyZoBi ciopu MOXKHA PO3LIJIMTH | 3aJIe)KHO BiJ, BUALY Bi-
JHOCHH, 1110 YTBOPIOKTH NpeAMeT TPYL0BOro CIOpy, Ha: Mo-neplie,
cropy, sKi 3’ABJSIOTBCA 3 TPYAOBUX BiJHOCHH — lie CHOPU LIOAO0
yKJIaJleHHs, 3MiHU a60 NPUIMHEHHS TPYJOBUX BiJJTHOCUH, MPUMi-
pOM, CIIOpH PO pO3ipBaHHA TPYZO0BOTO JOr0OBOPY 3 iHilliaTUBU po-
60TOo/aBLs, PO NepeMillleHHs], TepeBe/ieHHs, HEBUILJIATY 3apIljia-
TH, BCTAaHOBJIEHHSI HOBOTO CTPOKY BiZIMyCTKU 3a rpadikoM Bigmyc-
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TOK TOIIO (3Ba)Karo4yM Ha NpeAMeT TPYAOBOTO NIpaBa, Li CHOpU €
Halbi/blI YKCceJbHOIO TPYIOI0 TPYLOBUX CIOPIB); NO-ApYTe, CIOPH,
sIKi BUHUKAIOTh 3 BiIHOCHH, 10 TiCHO MOB’sI3aHi 3 TPyAOBUMHU - Iie
MOXYTb OYTH CIOPH 100 Y4acTi npodeciiiHUX CNiJIOK B opraHisa-
Lii mpani, BCTAaHOBJIEHHI Ta 3aCTOCYBaHHI YMOB Ipalli; MiiroOTOBKH
KaJIpiB Ta MiABUIIEHHA KBasidikanil; KOHTPOJIIO Ta HAarJAAy 3a J0-
TPUMaHHSIM TPYZO0BOT0 3aKOHO/JAaBCTBA Ta NMPaBUJl OXOPOHU NpaLi
TOILL0; MO-TPETE, CIIOPH, AKi BUHUKAIOTh 3 NOXiAHUX OXOPOHHUX Bi-
JHOCHH, 3BaXalo4y, L0 iHOJAI HAayKOBLi BUOKPEMJIIOIOTb KpPiM Tpy-
JIOBHX BiJJHOCHH Ta Bi/JHOCHH, 1110 6e3mocepeHbO (TiCHO) MOB’sI3aHi
3 TPYAOBUMH, Lie i T. 3B. «IOXiZHi OXOPOHHI BiAHOCUHU», Y MeXKax
npejMeTa TPyAOBOTO Nnpasa [2, c. 12-14].

OkpiM BHIlle 3a3HAYEHOTO PO3NO/iNY TPYAOBUX CHOPIB, 3/i1-
CHIOEThCSA Kiacudikallig iX 3a iHCTUTyTaMHU i HaBiTb 3a CyOIHCTUTY-
TaMM TPYZLOBOI0 IIpaBa Ha CIIOPHU: i3 3aCTOCYBaHHS 3aKOHOAABCTBa
II0 YMOBAax JJOTOBOPIB PO Npaljo; B OCHOBI SIKUX JieXaTb PO36ixKHO-
CTi 3 TPUBO/JY 3aCTOCyBaHHSA 3aKOHO/ABCTBa NP0 3aMHATICTD; 10/0
3aCcTOCyBaHHSI 3aKOHOJABCTBA Npo pob6o4yri yac; mop’s3aHi i3 3a-
CTOCYBaHHSIM 3aKOHO/J@aBCTBa NP0 4ac BiZIOYUHKY; IOAO0 3aCTOCY-
BaHHS HOPM, 1110 BXOJASITh B iIHCTUTYT 3apo6iTHOI IJ1aTH, BKJIIOYAl0-
YU HOPMHU Ipali i BiApAAHI pO3LiHKY; WOA40 3aCTOCYBAaHHSA 3aKOHO-
JaBCTBa IPO rapaHTii i KOMIleHcalil; 0 BUIIMBAIOTh i3 3aCTOCY-
BaHHA 3aKOHOJaBCTBa MNP0 MaTepiajJbHy BiANOBIiJAJBHICTE CTOPiH
TPYAOBHUX NPaBOBiJHOCHH; 3 MUTaHb 3aCTOCYBaHHSA AMUCLUILIiHAP-
HOI BifnoBifanbHOCTI; y cdepi 0xopoHM npalyi; no’si3aHi i3 3acTo-
CyBaHHSIM 3aKOHO/IaBCTBa Npo Mpalto XiHOK; NoB’s13aHi i3 3acTocy-
BaHHAM 3aKOHOJABCTBAa NpO MpaLi0 MOJIOAI; 3 NMUTAaHb HaJaHHA
HiJbr npaliBHUKAM, 1[0 TOEAHYIOTh POOOTY 3 HABYAHHSAM; B OCHOBI
AKUX JIEXKUTDb JiFJIbHICTh 3 HarJisAAy 1 KOHTPOJIIO 3a JOTPUMaHHAM
3aKOHO/IaBCTBa Mpo mnpario [4, c. 328-332].

Ha ocHOBI BuUllle 3a3HaUY€HOTr0, AYMaEMO, MOXKHA 3pOOGUTH Ta-
Ki BUCHOBKU:

1) knacudikanis TpyAOBUX CHOPIB € HEOAMIHHOI YMOBOIO,
fAKa CIpUA€E BU3HAYEHHIO MOPALKY Ta MeXaHi3My BUpIILIEHHS LUX
CIIOpIB;

2) B ocHOBY kJacudikanii Tpys0BHUX CIIOPiB MOXKYTh GYTH I0-
KJIaJleHi pi3Hi kpuTepii Ta HAKOGIIBIIOr0 MOMIMPEHHS HAa CbOTO/HI
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B Ykpaini Habysaa kjaacudikamisi TpyAoBHUX CIOpiB 3a Cy6’€KTOM
cropy. 3a MM KpUTEpPIiEM BCi TPy 0Bi CIOPU pO3AINATHLCA HaA iH-
JUBiAyabHI TPYZ0BI CIIOPY, B IKUX OCHOPIOIOTHCA U 3aXUIAI0THCA
Cy6’eKTUBHI IpaBa KOHKPeTHOTO NpaliBHUKA, M0ro 3aKOHHUH iH-
Tepec Ta KOJEKTHUBHI TPyZ0Bi CIIOPU — B HUX OCNIOPIOKTHCA 1 3aXU-
IAI0THCS MPaBa Ta iIHTePeCcH BCbOTO TPYA0BOT0 KOJEKTUBY abo io-
ro YaCTHUHHY;

3) TpyA0Bi ciopu MOXKYTb 6YTH po3iJeHi 1 3a iIHINUMU KpH-
TepiAMM, [0 HaNpUKIaZy, 3a TaKUM KpUTepieM, fAK Ipej-
MeT/XapaKTep CIopy, BCi TPy 0Bi ciopy po3AiiA0ThbCca Ha ABi oc-
HOBHI I'pyIlY, NO-Teplie, — Lie CIIOPH NP0 3aCTOCYBaHHA 3aKOHO/aB-
CTBa NpO Npawuip abo «TPyAOBi CIOPHM MO30BHOIO XapaKTepy» 4u
«KOHQJIIKTH mpaBa» Ta, MO-ApPYyre, — e CIIOPU NMPO BCTAHOBJIEHHS
HOBHUX YU 3MiHY iCHYIOUMX YMOB Ipaly, Ki [JeHTpaJli30BaHO He Bpe-
ryJbOBaHi 3aKOHOJaBCTBOM, ab0 «TPYOBi CIOPU HEMO30BHOTO Xa-
paKTepy» Y4 «EKOHOMIYHi cnopu»/»Clopu Mpo 3aZ,0BOJIEHHS iHTe-
peciB». A 3a TakUM KpUTepieM, K BUJ BiJHOCHH, 110 CKJIaJal0Th
npeiMeT TPYZLOBOTO CIOPY, BCi TPYAOBI CIIOPU HacaMIlepes MOXHa
PO3AIJIMTH HaA Ti, 110 BAHUKAIOTD i3 TPYAOBUX BIJHOCUH; Ti, L]0 BU-
HUKAIOTh 3 BiIHOCHUH, 1[0 6e3nocepeiHbo (TicHO) MOB’sA3aHi 3 Tpy-
JOBHMMHY; Ti, 10 BUHHUKAIOTh 3 IOXiJHUX OXOPOHHHUX BiJJHOCHH.
MoxHa ksacudikyBaTH TPYAOBi CIOPH U 3a iHIIUMHU KpUTEPiAMHU
Ta 03HAaKaMH, L0 MalTb He JIMIEe TEOpPeTHYHe, a U MpaKTUYHE
3HaYeHHS.
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I0aia l'ogoBaHelb,

BUKJIa/a4 Kadeapu
rocrnoJapcbKo-NpaBoOBUX AUCLHUIIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

IIPABOBE 3HAYEHHS POBOYOTI'0 YACY
Y CPEPI AU CLIMIIITHAPHOI
TA MATEPIAJIBHOI BIIIOBIZIAJTbHOCTI
MPALIIBHUKIB

OpHi€eo i3 yMOB 3aCTOCYBaHHA AUCLMILJIIHAPHOI BiANOBizAa-
JILHOCTI /10 MpaliBHUKA € Yac MOoro BUMHEHHs. 3a 3arajbHUM Ipa-
BUJIOM, HEBHKOHAaHHf 4YM HeHaJle)kHe BHUKOHAHHA TPYLOBUX
000B’A3KIB - 1Lle Take MPOTUIIPABHE JisSHHS, sIKe BYMHEeHe B po6o-
YU 4Yac, NPOTAroM SIKOro MpaliBHUK BiANOBIJHO A0 TPyZLOBOrO,
KOJIEKTUBHOI'O JI0OTOBOPIB, NpaBWUJ/ BHYTPIIIHbOIO TPYyZO0BOrO pO3-
NopsIZIKY, 3000B’AI3aHUHN NepebyBaTH HA pOOOYOMY Miclli i BUKOHY-
BaTH CBOI TPY/10Bi 060B’I3KHU.

Kpim Toro, 10 po6040ro HaJIEXXUTh TAaKOXK 4ac po6OTH, BUKO-
HyBaHO{ 3a po3nops/KeHHsAM abo 3 BijloMa po6OTOAABLS MOHAJ
BCTAHOBJIEHY TPHUBaJiCTh po604yoro yacy (HaZypouHa po6oTa, po-
60Ta B Jilep>kaBHi CBATa, CBATKOBI Ta BUXiJHI AHi). [loTpi6HO MaTu
Ha yBas3i, 1110 /iJis NpaliBHUKIB 3 HEHOPMOBaHHUM pO60YMM JIHEM Yac
nmic/isi 3aKiHYeHHS POOOTH TeX BBAXKAETHCS PO6OYHUM. 30KpeMma,
nporys a6o nosiBa Ha poboTi B HETBepe30My CTaHi XxapaKTepusy-
I0TbCSl TAKUMHU 06CTaBUHAMM fIK BUMHEHHS BiZINOBiJHUX NOpYILIEeHb
He JiMIle Ha po60oYoMy Miclli, a Ha TepuTOopil NmiMpUEMCTBa, yCcTa-
HOBH, opranisanii y po6ouunii yac [1].

Ax cnymno 3ayBaxye B.B. ’KepHakoB, nporysioM cjiJi BU3Ha-
TH BiZICYyTHICTb Ha po06OTi, HEBUXiZ HA po6GOTy 6€3 MOBaXKHOI MpHU-
YHMHU TPHUBAJICTIO HE MeHLIe HiX po6ounil AeHb abo 3MiHa (He3a-
JIeXXHO Bif ii TpuBasiocTi). BiH He MoXXe BU3HAYaTUCH LILJISIXOM Cy-
MapHOro MmijpaxyHKy /[eKiJIbKOX IepioAiB BifCyTHOCTI B OJUH
4yd pi3Hi AHI; BiACcyTHICTD came HA po6OTi, a HE Ha po6o4YoMy Micli
[2,c. 177].
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Pa3zoM 3 TuM, HUM3Ka NPOTUINIPAaBHUX AiHb NpaLiBHUKA, 30K-
peMa, po3roJIolleHHs YM HellpaBOMipHe BUKOPHUCTAaHHSA IpaliBHU-
KOM KOMepLiHOI TaEMHUI, pO3KpaZlaHHs MaiHa 3a MicieM po6o-
TH MOXe BifidbyBaTHcea i B Hepoboduil 4yac. Bisble Toro posroJio-
LIeHHsI KoMepLiliHOl TaEMHULI HalyacTille BYUHSAETHCSA NpaLiBHU-
KOM y HEpOOOYHH Yac Ta mo3a MicieM poooTH.

SKI10 3BEpHYTHCSA 10 3apyOiXKHOTO AOCBily, TO, HANPHUKJIA, Y
cynoBil npaktuni ®@paHiiii, AKI0 TPOCTYNOK MpalliBHUKA IIKOJUTH
iMipKy KoMmaHii, po60TO/jaBenb MOXKe MPUTATHYTH HOTO 10 JHC-
LUIJIIHApHOI BiANOBIAAJBHOCTI, HABITh, KOJIM TaKi JiAHHA BYMHe-
HeHi 1103a po60To10, aJie y 3B’3Ky i3 mpodeciiiHow JisibHICTIO (1O0-
ctaHoBa Kacaniiinoro Cyny ®pannii Big 26.06.2013 Ne 12-16.564)
[3]. MlepenyciM, A0 TSKKUX NPOCTYNKIB Ha/leXaTh [lii npaliBHUKA,
BUMHEHI 3 METOI HALIKOAUTHU poOOTOAABLI0, 30KpeMa, AUCKpeaU-
Tallisg Horo nepeJ; KJieHTaMu KomnaHii (mocrtaHoBa KacariiHoro
Cyny ®panuii Big 04.11.1987 Ne 85-41.347) [4].

Y 3B’s13Ky i3 HaBeJeHUM HeOOXiHO JeTaJbHO perjaMeHTy-
BaTH OGOB’SI3KM NpaliBHUKA y TpyAoBoMy pgoroBopi, [IpaBuax
BHYTPILIHbOIO TPYAOBOr0 pO3MOPSAAKY, NOCafoBill iHCTpyKUil,
LIJIIXOM BKa3iBKM Ha BMMOTH, IKUMX BiH NOBUHEH JOTPUMYBAaTUCH,
sIK Ha po06oTi, Tak i mo3a Helo, ajie MOB'I3aHUX 3 BUKOHAHHSAM L€l
po6oTu. BoHM MOXYTb CTOCYBaTUCS 3a00POHHU BUKOPUCTAHHS CTO-
piHOK po60TO/IaBIsl ¥ COIMepexKax, eJIEeKTPOHHOI OLITH B 0COOUC-
THX I[IJIIX UM 3 METOI0 3aB/JlaTy IKOAHU Ai/0BiH penyTalii koMnaHii,
TOIL0.

Y BigHOCHMHaxX MaTepiajibHOI BiJiMOBiJjajibHOCTI pOOUMIN Yac
TaKOX CJIiJ pO3TJ/IS/iaTH, sIK He0bXiIHY YMOBY, fIKa BU3HA4Ya€ HasB-
HICTh YU BiACYTHICTb NPOTUIIPABHOI MOBEJAIHKMU IpaliBHUKA. Tak,
B y3arajJbHeHHAX «[Ipo NpaKTUKy 3acTOCYBaHHSA CyJaMH 3aKOHO-
JaBCTBa, L0 peryJje MaTepiaJbHy BiiNOBiAAJbHICTh NpaLiBHUKIB
3a IKOJAy, 3ano/issHy po6oTojaBuio» Biag 11 rpyaus 2015 p., Bu-
MM CleliaJi30oBaHUM CyZioM YKpaiHU 3 pO3rJsAAy LUBIJIBHUX Ta
KPUMIiHaJIbHUX CIIPaB HaroJIOWY€ETbCA Ha TOMY, 1110 32 MeXaMH po-
6040ro yacy npauiBHUK 3BIJIbHSETBHCSA BijJi BUKOHAHHS He TiJIbKU
TPY/Z0BOro 060B’I3Ky BUKOHYBaTH po60TY BiJIIOBIAHO 0 TPy 0BO-
ro JIOroBopy, a ¥ BiJj BUKOHaHHS ab6COJIIOTHOI Oi/bIIOCTI iHIIMX
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TPY/Z0BUX 0060B’AI3KiB, NOKJIaJleHUX Ha HbOT'0 NpaBUJaMU BHYTpill-
HbOTO TPYZOBOIO pO3NOpAAKY. TOMy, NpaLiBHUK He MOXXe HEeCTH
BiZiOBiZla/IbHICTh 32 HECXOPOHHICTh MalHa, siKke HOMy mnepejasu
JUIs1 36epiraHHs, BUKOPUCTAaHHA B Ipoleci po6oTyu abo 3 iHmo0
MeToO10, y Nepio mic/isg 3aKiHYeHHs pob60o4yoro yacy i jo iioro noyar-
ky (. 5) [5].

[To3a MexxaMu po60YOro Yyacy nparniBHUK 3BiJIbHEHUH BiJ BU-
KOHAHHI TPyA0BHX 06OB’A3KiB, a caMe Mij yac 1[0JleHHOro Bifmo-
YUHKY, Y BUXiHI [HI, B epiof BignycTky, Touo. OgHaK, BiH MOxe
3aMoAifATH WKOAY poOOTOAABLIO ¥ BiIbHUM Biji BUKOHAHHS TPYZ0-
BUX 060B’sI3KiB 4yac, TOGTO HEpPOOOUMH Yac, 1110, Ha JyMKy H. M. Xy-
TOPSAH, CJiJi TPaKTyBaTU $SK «HE IPH BHUKOHAHHI TPYyJ0OBUX
000B’s13KiB» [6, ¢. 210]. BiAnoBiAHO /0 YUHHOTO TPYAOBOr0O 3aKO-
HOJZIABCTBA, 3alOJiAHHA WIKOAW He IpPH BHUKOHAHHI TPYLOBHX
000B’SI3KiB € BUIAJKOM MOBHOI MaTepiajibHOI BiJMOBiJaIbHOCTI
(n. 7 ct. 134 Kanll). Jocaigpxyodyu 3MiCT NOHATTA «He NPU BUKO-
HaHHI TPyA0BUX 060B’sA3KiB», II. P. CTaBUCChKUU BBaXKag, 110 HOro
CJIiZ, PO3YMITH K 3an0iAHHA LIKOAW NiANPUEMCTBY He B Ipolueci
npali, a Npy NopylleHHi IHIUX 060B’A3KIB y TPy 0BUX NPaBOBij-
HOCHUHax [7, c. 145].

fAK110 3BepHYTHUCH [0 CYZOBOI MPAaKTUKHY, TO y 1. 18 [locTaHo-
Bu Ilnenymy BepxoBnoro Cyny Ykpainu «IIpo cynoBy NpakTHUKY
B CIIpaBaxX IpO BIiJIIKOAYBaHHA IIKOJAM, 3alOAiAHOI MiAIPUEMCT-
BaM, YCTaHOBaM, OpraHizaljisiMm iX npauiBHUKaMu» Bif, 29 rpyqHs
1992 p. N2 14 3a3HaveHo, 1110 NP1 BU3HAYeHHi po3Mipy MaTepiaib-
HOI IIKO/JH, 3all0fiAHO0I NpaniBHUKAaMU CaMOBIJIbBHUM BUKOPUCTAH-
HSIM B OCOGUCTHUX IIiJIAX TEXHIYHUX 3ac06iB (aBTOMOOGI/IIB, TpaKToO-
piB, aBTOKpaHiB), 1110 HajJeXaThb MiJIPUEMCTBAM, YCTAaHOBAM, Opra-
Hi3alisiM, 3 IKUM BOHHU NepebyBalOTh ¥ TPYAOBUX BiAHOCHHAX, CJiJ
BUXOJIUTH 3 TOTO, 1|0 TaKa IIKO/a, K 3al0AifAHa He IPpY BUKOHAHHI
TPYAOBUX 060B’SI3KIB, MiAJATra€ BiAIIKOAyBaHHIO i3 3aCTOCYBaHHSAM
HOPM LUBiJIbHOro 3akoHojaBcTBa [8]. IIpoTe, Take po3’sicHEHHSA
CylepeyruThb TPYAOBOMY 3aKOHOJAABCTBY, OCKIJIBKY IIPU NOKJIaJleHHI
MaTepiaJIbHOI BiZiIOBiAaJIBHOCTI IIpaBa i 3aKOHHI iHTepecu npariB-
HUKIB TapaHTYIOTbCA ILIJISAXOM BCTAHOBJIEHHS BiANOBIZAJIBHOCTI
TiJIbKU 32 NpsAMY AiMCHY LIKOAY, JIUIIe B MeXaX i mopsiAKy, nepej-
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6adyeHHX 3aKOHOAABCTBOM. HaBiTb, ToH ¢akT, 1110 KO3, 3aN0AigHa
NpaliBHUKOM He NMpPU BUKOHAHHI TPyJ0BUX 000B’sI3KiB, He 3MiHIOE
XapaKTepy NpaBOBiJJHOCMH MDX NpaLiBHUKOM i po60TOJaBLeM Ta
MOBWHHA BiJIIKOJOBYBAaTHUCH i3 3aCTOCYBaHHSAM HOPM Tajy3€BOro
3aKOHOJaBCTBa.

AHaJii3z HaBeZleHMX HAYKOBUX MO3MUIIiH Ta Po3’siCHeHb OpraHiB
CyZ0BOI BJIaiv, JJO3BOJISIE CTBEPPKYBATH, 110 «IIKOJA 3aMojisiHa He
MpY BUKOHAHHI TPYAOBUX 060B’SI3KiB» — Ile IIIKO/a 3alo/lisiHa B He-
po6oYMH Yac, a TaKOX i B pOOOYMH Yac 3a YMOBH, KOJIU MpPalliBHUK
BUKOHYBaB BUKOPUCTOBYBAaB MalHO po60OTOaBLs B CBOIX 0COOUC-
THUX iHTepecax, 6e3 3roJ1 OCTaHHbOTO.
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boraaH /lepeBsHKO,

JIOKTOD IOpUUYHHUX HayK, Tpodecop,

npodecop kadeJpH LIUBIIBHOIO Ta FOCNOAAPCHKOro IIpaBa
(Kpusopizbkuli Hag4aabHO-HAYKo8Ull iHcmumym
/JloHeywbkozo ropuduuHozo iHcmumymy MBC Ykpainu)

A0 IIMTAHHA [TPO ®OPMYBAHHA
TA 3MICT TAK 3BAHOT'O «IIPUBATHOTI'O» IIPABA
B YMOBAX €BPOIHTEIPALIIMHUX ITPOLIECIB
B YKPAIHI

HamaranHg YkpaiHu miATBepAUTHU CBOE NIPAaBO HA YijJibHe Mi-
Clle y pOAYHI EKOHOMIYHO Ta J€EMOKPAaTUYHO PO3BHHEHUX JlepKaB
€Bponu CTaBUTH 3aBAAHHSA 3 iMIJeMeHTallii JJOCATHEHb KpaiH -
wieHiB €C Ta 36epeXeHHs BJIACHUX JOCSATHEHb. Y 1IbOMY 3B’SI3KYy
BUeproBe IOCTA€ NMUTAHHSA NpPO NpUpoAay, GOpMyBaHHS Ta 3MiCT
«IpUBATHOrO» MpaBa i BiANOBIAHICTh MoOAiNy rasy3ed npaBa Ha ra-
JIy3i «[IpUBAaTHOIO» Ta «IIy6JIiYHOr0» paBa Cy4acHUM peaJsisiM.

Cuify 3a3HaYUTY, 1O NUTAHHA NP0 YMOBHHUU MOJIJI rajaysei
MpaBa Ha rajay3si «IpyuBaTHOTrO» IpaBa Ta rajysi «myo6jidyHoro» npa-
Ba B YMOBax NoTpe6 iHTerpauii ykpaiHCbKOi cHcTeMu npaBa /0 CUC-
TeM IpaBa EBPONENCHKUX AepKaB Ta npaBa €C K MiXK/Jep>KaBHOTO
YTBOPEHHS OCTAHHIM 4acOM aKTyaJi3yBaJINC.

[lepBicHO moAin ranysed nmpaBa Ha raaysi «IpUBaTHOTO» Ta
raaysi «my6JiiuHOro» mnpaBa Bif6yBcsA 3a 4aciB JlaBHboro Pumy
y HpaBoOBi#l cucTeMi Li€l Hagaep>xaBU cBoro yacy. Tofi Takui nogin
OYB NMPOTrpeCUBHUM i € BUCOKO OlliHeHUM i cboro/iHi. [IpoTe Bij ya-
ciB icHyBaHH# Ta po3kBiTy /laBHboro Pumy i #ioro npaBoBoi cucre-
MM IPOHUILIO 6JIM3bKO JIBOX TUCAY POKIB. 3a 1l Yyac npaBo Ta Horo
cycTeMa y CBITi Ta GiJbIIOCTI AepKaB 3HAYHO 3MiHUJIMCS i PO3BH-
HyJIMCA Y NOPIBHAHHI i3 PUMCBKHMH, CUCTeMa JaBHbOPHUMCBKOIO
npaBa TpaHcpopMyBasacsl y poMaHO-repMaHCbKy IPaBOBY POJHHY,
3'ABUJIMCA | PO3BUHYJIMCA CUCTEMM aHIJIO-CAKCOHCBKOTO (KOHTHU-
HEHTaJIbHOT'0), MyCy/JIbMaHCbKOTO, iHAYiCTCbKOI0 Ta iHLIOro npasa.

Y cepennboBiuHiM €Bpomi, y ckiazi skoi reorpadiyHo Ta
MeHTaJIbHO 3Haxojusacsad i VYKpaiHa, paBO YacTKOBO 6yJ0
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3BUYAEBUM | CMpasiocsl Ha BJaCHi aBTEHTUYHI 0COGJIMBOCTI KOX-
HOT'0 HapoAy i Ziep»KaBH, a 4aCTKOBO HacJaiAyBaso npaso JaBHbOIO
PumMy i3 noainoM Horo rajnyseil Ha raaysi «puBaTHOro» i «my6.1iy-
HOTO» MPaBa, PO TOYHICTb YA HETOYHICTh KOI'0 MaJIO XTO 3aMHUC-
JroBaBcd. binspko 200 pokiB TOMy i3 pPO3BUTKOM €KOHOMIKH Ta
MiABUILIEHHSIM PiBHS KUTTSI HaceJeHHs Ha BUIIMU piBeHb BUUIIOB
i po3BuTOK npaBa. HoBi Besnki koMnaHii Ta Koprnoparnii noTpeoy-
BaJ/IM HOBOTO Cy4acCHOTO 3aKOHOJIABCTBA, sike 6 BUXOJMJIO 33 MeXi
3aKOHO/IaBCTBa, 1110 BperyJab0BYBajO BiJHOCHHU MiX 4J€HaMU po-
JVHY, CyCijaMH, OJHOCeJbLAMU TOWO0. BifHOCUHU MiX Kopnopani-
amu, ki Ha Mexi XIX i XX cTosiTh movyasu HabyBaTH CTATyCy TPaH-
CHaLliOHa/JIbHUX, MDXK KOpIIOpaLiiMU Ta JepKaBaMU peasi3oByBaJIU
6isb1y KibKiCTh NMy6JIiYHUX iHTEpeciB, aHK NpUBaTHUX. [J1s Bpe-
T'yJIIOBaHHS CKJIAJHUX BiAHOCHH MiX Cy6’€KTaMH BeJIMKOTO Ta Haj-
BEJIMKOIr'0 Gi3Hecy y MpOMHUCJI0BOCTI, 6aHKIBCbKOMY CeKTOpi, CiJib-
CbKOTOCHOAAPCbKOMY BUPOOGHUITBI, TPaHCHOPTi, TOpPriBJji TOLIL0
y 6araTbox JeprKaBax CBiTy, i B meplly yepry - 6araTbox €BpoIei-
ChbKUX JlepKaBax MoOpydY i3 LUBIIbHUMU 3'IBUJIMCS TOProBi, rocmo-
JapChbKi, KOMepI[iiHi, MiATPUEMHUIbKI, EKOHOMIYHI TOIO KOJEKCHU.
[ TyT daxiBysaMu y 6inbiiiil Mipi IUBIJILHO-NPaBOBOTO CHIPSIMYyBaH-
HS 3 HOBOIO CUJIOI0 OyB MiJHATHUHI «Ha-ropa» JaBHbOPUMCbKUH MO-
JliJ1 rajiy3ei mpaBa Ha rajiysi «IpuBaTHOIr0» Ta «My06JIiYHOr0» MpaBa
Ta BUTaJlaHUM HOBUH TepMiH - «JlyaJli3aM NPUBATHOTO IMpaBay.
Panime HaMM BKa3yBasioCd HA HEJOPEYHOCTi i HETOYHOCTI 11bOTO
TepMiHy [1]. Tomy He 6yJeMo NMOBTOpIOBATUCA 3apas. Jluile 3a3Ha-
YHUMO, 1110 TaKUM NIOBEPHEHHSAM JJaBHbOPUMCBKOTO NOJiJNy peasni3o-
BYBaJIOCsl HAMaraHHs NPUXUJIbHUKIB yce6iuHOr0 peryJ/iloBaHHs LiU-
BIJIbHUMU KOJIeKCaMH i BiIIOBIJHUM 3aKOHOJABCTBOM BUIIpaBaTHU
nosiBy 1 QyHKLiOHyBaHHS NMOPsAJA i3 LUUBIIbHUMHU TOProBUX, IOCHO-
JapCbKUX, EKOHOMIYHUX TOILO KOJeKciB. CUTyalis i3 NpUUHATTAM
BeJIMKUX 3a 06CcAroM KoAu(iKOBaHUX aKTiB, 1[0 CHPSMOBYBaIUCS
Ha OJIHOYaCHe JOCATHEHHS NMPUBATHHUX 1 my6JsiuHUX iHTepeciB, Ta-
KHX SIK B KpalHax npeLeAeHTHOro npasa — Besukiit bpurtanii - Akty
npo kommawii, CIIIA - EauHoo6pa3Horo (3pa3skoBoro) koMepuiiHo-
ro KOJEKCy € BUIPABJAaHUM Ta JIOTIYHUM. fK BKa3yBa/OCAd HaMHU
paHille, He MOXYTb BiJHOCMHU 3a y4acTi BeJMKUX TPaHCHALliOHa-
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JIbHUX KOprnopaliii, 6aHKiB Ta 6ipk, CTpaxOBUKIB Ta NMepeBi3HUKIB
peryJ/ioBaTUCA TUM CaMHMM 3aKOHOJABCTBOM, IO i BiITHOCMHU MIiX
YOJIOBIKOM i ApYy»HHO10, 6aTbKOM Ta CHUHOM, CcycigaMu no mig'isay
TOLO.

BigHocuHM y cdepi eKOHOMIKM MalOTh 3Ha4YHY (AKILO He Ie-
peBaXkaro4y) KiJIbKiCTb MyOJiYHUX iHTEpecCiB, € GBI CKIAJHUMU,
HiXK BiJHOCHHU 3a ydacTi Jitoged (rpoMazsiH, miggaHux abo ¢izuy-
HUX 0Ci6 3a TEpPMiHOJIOTI€EI0 Cy4acHOro IUBiJbHOrO npaBa). Tomy
i 3aKOHO/IAaBCTBO, IKUM BOHHU PETYJIIIOTHCS, MAa€ OYTH CKIAJHILIUM
i 6I/IBII KOMIJIEKCHUM |2, C. 79].

3arajioM B eKOHOMIYHO Ta AeMOKpPaTUYHO PO3BUHEHUX Jep-
»kaBax EBpPOMNHU yKe JaBHO He iCHY€ 4iTKOro Mo/iJy Ha raaysi npasa.
Ti 4yu iHmi BiZHOCMHM BperyJbOByHOThbCA pi3HUMH HIIA 6Ge3
NpUB’'SI3KHM IX Z10 eBHOI ranysi npasa. B Ykpaini foci HasiBHa 1aBHSA
pafdHCbKa 3BHYKa NPOTHUCTABJATU NEBHUH INpeAMEeT 4 fBUILE
iHLIOMY Ta BUILYKyBaTH BoporiB. Ll 3BM4Ka Hal6ib1I po3BUHEHa |
yacTime 3HaxoAUTh NposiB Ha Pocil. Ane Ha Xasab, i B Hac 3
1991 poky BOHA He 3HHMKJIA, a JIMLIe NOWIMPIETHCA. TakK, MOXXHa
3rajzaty, K 3 nodyatky 1990-x pokiB B YkpaiHi npoTUCTaBIsSIUCA
CyMJIIHHI MNpaliBHUKU Ta IepecidyHi rpoMajdHUA «IOTaHUM» OJIi-
rapxaM. Tak caMmo Ha no4yaTky 1990-X pokiB 4epes ITy4YHe XKOPCTKe
N0JIApPHE NPOTHUCTaBJEHHS IJIAHOBOI Ta pUHKOBOI €KOHOMIKH, 30K-
peMa yepes MOCTIHHY KPUTHUKY IeplIoi i 3aCTOCyBaHHSA TaKOIo CJIO-
BOCIIOJIYYEHHS B SIKOCTI JIalKH, 3’ IBUJIOCSA SIBULE PUHKOBOTO QyH-
JaMeHTa/i3My pa3oM i3 HeraTUBHUMM HaACAiKaMU JJi YKpalHChb-
Kol ekoHOMikHU. [lounHatouu i3 cepeaunu 1990-x pokiB YkpaiHa BU-
Halllja 1le oJHe BJaCHe «HOy-Xay» i3 3HaKOM «-» — IPOTHUCTaB-
JIEHHS1 MaJIOTO Ta BeJIMKOro 6i3Hecy. B ychoMy cBiTi HasgBHe po3y-
MiHHS MPO 3aBJIaHHSA BeJIMKOTO 6i3Hecy y 3a6e3neyeHHi eKOHOMIY-
HOI He3aJIeXKHOCTI JiepKaBH i 3aBJJaHHS MaJsloro Gi3Hecy - MMoJ[0J1aH-
Hf pob6JieMHy 3a6e3MeuyeHHs 3aiHATOCTI HaceJleHHS. Y TUX e po3-
BHHEHHUX Jlep:KaBax EBponu Le po3yMieTbcA. B VYkpaini mepen
YeproBMMH BHOOpPAaMM aKTHUBI3yETHCA 3arpaBaHHs i3 cy6’€KTaMH
MaJjioro 6i3Hecy 4yepe3 KpPUTHKY Gi3Hecy BeJIMKOro (Ha 4ac BHUOO-
piB cTaTyc HaceJleHHd B O4YaX MOXKHOBJIQJLB MiZABUILYETbCA 10
piBHSI «eJieKTopaT». A OCKIJIbKH MPEJCTaBHUKIB eJleKTopaTy 6ijb-
e y MajoMmy 6i3Heci, TO BHUrpaAIlHOK KOMGiHALi€ BHUIJSJAE
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HiTpUMKa Ha cJIoBax MaJjioro 6i3Hecy i KpUTHKA BEJIMKOTO Ta 3HO-
By «moraHux» oJjirapxis). lllock cxoxe i3 Ha3BaHUM BHLIEe NOLYKOM
BOPOTiB Ta IITYy4YHE NPOTHUCTABJIEHHA OJHOTO 3 iHIIUM BUJIMJIOCA y
HaMaraHHs HaBiTb B yMOBaX CbOr0JleHHSI 3 GOKY OKpPEMUX BUEHHUX
Ta HAYKOBHUX LIKIJ YiTKO NMOAIJATH CKJIAAHI Cy4yacHi NpaBoOBifjHOCHU-
HU MiX pi3HUMMU Tajy3siMU NpaBa.

3apas Bifi6yBa€ThCA Clpo6a MaKCMMaJbHO CIPOCTUTH Mpa-
BOBY CUCTeMy YKpaiHH, 3MeHIIUBLIN OYKBAJIbHO [0 YOTUPHOX, MaK-
CHMYM JI0 IT'SITH KiJIbKIiCTb rasy3ei mpasa i 4iTko po3ziiuTu ix Mix
rajay3sMy «IPUBATHOrO» Ta «MyO6JiyHOro» IpaBa. | Lie noAaeTbcs
NpaBHUKaM, a TUM OiJjibllle BITYM3HAHOMY MOJITUKYMy Ta Nepeciy-
HUM TpOMajJiiHaM YKpaiHU fIK €BPONENCbKHUM Ta aMepHUKaHCbKUU
MO3UTUBHUMI AOCBif,

3 U1bOro NPUBOAY MOXHA 3pPOOUTHU IOCHUJAHHS HA HaUly
HeJlaBHIO po06OTY 3a Li€l0 TEMOI: B OKpPEMHUX JiepKaBaxX CBITy Ta
€Bpony, 30KpeMa # eKOHOMIYHO PO3BHHEHUX, [IPABOBY Ta €KOHO-
MIiYHY CUCTeMy SIKMX HaMaraeTbCs 3all03W4YyBaTH, a IHKOJHU i KO-
MiroBaTHU YKpaiHa, 3aCTOCOBYIOThCS TEPMiHU «IIPHMBAaTHE NMpPaBO» Ta
«1y6J1i4yHe paBo».

[IpoTe y HUX Lie pO3yMIETHCA CKOpillle K JaHWHA TPaAULiaM,
aHDX 3aKJIMKOM [0 Aii. B3arasi 3a mpeiMeToM Ta 06’€KTOM peryJio-
BaHHS, 00CATOM MpaBOBiJHOCHH rasy3i mHpaBa OiAbIIOCTI eKo-
HOMIYHO PO3BUHEHHUX JepiKaB Bifpi3HAITbCA Mik cobow. Tak
caMoO OJiHa rajysb IpaBa, BU3HAaHA CaMOCTiHHOI abo KOMILJIEKC-
HOI0 B YKpaiHi, Moxe 6yTH po3jijieHa Ha JieKiJbKa rajyseil npasa
y NneBHiN eBponelcbkiil gepxaBi uu CIIA. I ni «eBponeHchbKi»
YU «aMepUKaHCbKi» rajysi npaBa 3HAaXOJUTUMYTbCA IO pi3HI
O0KU - cepes rajy3ed «IpUBATHOrO MpaBa» i cepen ranysei
«Iy6JIIYHOr0 TpaBax.

CuTyauis Moxke 6YTH i IPOTUJIEIKHOIO KOJIU IIeBHA «iXHS» ra-
Jly3b [IpaBa 3HaiiZie Miclie cepe/; pi3HUX rajy3eil npaBa yKpaiHCbKO-
ro. 3arajioM HasBHICTb y NpaBi aHIJIOMOBHUX [lep:KaB TEpPMiHiB
«IpUBaTHe MpPaBO» Ta «MyOJiuHe MpaBO» HaBpsJ YW MOXe OYyTHU
apryMeHTOM /I NPOJOBXEHHA IX 3aCTOCYBaHHA Y TOMY 2K CEHCI,
1110 CbOT'O/IHi.

AHrjiiicbka MoBa Ha BiAMIiHY Bif, yKpalHCbKOI Ta iHIIKUX
CJIOB’STHCbKMX MOB He 3aCTOCOBYE BEJIUKY KiJIbKiCTh cyQikciB Ta
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3aKiHYeHb y CJIOBAax, He Iepeabavyae 3MiHY cjaiB 3a BigMiHKaMmu,
He 3aCTOCOBYE BeJIUKY KIiJIbKICTb NPUKMETHHUKIB, BifJiecJiBHUX
iMEeHHUKIB 1 B3araji HiAXOAUTb A0 TPAaKTyBaHHA NOHATH JOBOJI
cnpolueHo [3, c. 247-248].

Cynepeu/iMBOCTI HasBHI i B 3MiCTi camMol KaTeropii «npuBar-
He» mpaBo. Tak, P. A. MaiijaH1K, MOCUJIalOYUCh Ha LIUMBIJICTIB pi3-
HUX 4YaciB, 30kpema Ha l. [lokpoBcbkoro, A. Jlosrepta ta M. Ci6inbo-
Ba, BKa3ye, 110 MOHATTA «LUBiJIbHE MpPaBO» i «[pUBaTHe MPaBO»
c1if po3yMiTH OJJHAaKOBHMMHU 3a 3MiCTOM, TOOTO MOBHICTIO TOTOX-
HHMMH; BOHU MalOTh OJHAKOBI IpeJiMeT | MeTOAU MPaBOBOTO pery-
JIIDBaHHSA; 6yAb-sKi CKJIaJI0Bi «IpUBaTHOTO MpaBa» (ciMeliHe, 3eMe-
JIbHe, CHaJKOBe, MiJJIPUEMHHULIbKE TOILO) OXOILJIIOITHCS LUBI/Ib-
HUM NpPaBOM, OCKIJIbKM MalwTb CBOIM NpeJMETOM BiJHOCMHHU Mix
IOPUANYHO PIBHUMHU yYaCHUKAMH, PETyJIIOTbCA HAa OCHOBI JUCIO-
3UTUBHOCTI [4, c. 77]. A cam P. A. MaliiaHUK [10 CHCTEMH IPHUBATHO-
ro npaBa YKpaiHu BiJTHOCUTBH I[UBi/ibHe i ciMeliHe MpaBo, a TAKOXK
TPY/ZI0Be, rOCIIOJIapChbKe, 3eMeJibHe, iHII ranaysi mpaBa (3okpema
NpUPOJOPECYPCHE) B YACTHUHI peEryJyiloBaHHS TOPU30HTAJIbHUX
BiJJTHOCHH.

Oco6uiMBe Micue B cucTeMi IpUBATHOrO MpaBa BYEHUH Bij-
BOJIUTh MiXKHApOJHOMY NMpHUBaTHOMY NpaBy [4, c. 73]. LlikaBow TyT
BUIJISIJla€ 0OMOBKA BYEHOI'0 «B YAaCTHHI peryyiroBaHHsI TOPU30HTa-
JIbHUX BiIHOCHHY», 1110 BKa3y€ Ha MOXJIUBICTb YMOBHOTO PO3JiJeH-
Hs OoJiHi€l rajsysi mpaBa (TO6TO YMOBHOIO Bij/liieHHs 1I OKpeMHUX
NpPaBOBUX IHCTUTYTIB) MiXX «IIpUBAaTHHUM IMPABOM» Ta «MyOJiYHUM
npaBoM». | B OKpeMHUX JepikaBax CBITy caMe Tak i BiJiOyBa€eTbcs
[3, c. 248].

OTxe, cboroiHi NoTpi6bHe OHOBJIEHHA 6araTbOX NPaBOBHUX iH-
CTUTYTIB y 6inbLIOCTI rasyseit npaBa YkpaiHu. [IpoTe HaBpsj uu
e caifi poObUTH 4Yepe3 KOPCTKe IX pO3JiJeHHS Ta BiJjHECEHHS
Jl0 «IIPUBATHOrO» YU «MyO6JIiYHOrO» MpaBa, i TUM Oisblle He Ciif
FOBOPUTHU MPO CYYACHUM J0CBiJ; EKOHOMIYHO PO3BUHEHUX JlEPKAB.
AKI0 B OKpeMHUX i3 HUX TaKUN NO/(iJI 3yCTPIiYaEThCA y HAYKOBiH yu
HaBYaJ/IbHIH JiTepaTypi, TO B 3aKOHO/IaBCTBi aOCO/IOTHA GiJIBIIICTh
HOPMaTUBHUX AKTIiB MAa€ KOMIJIEKCHUH XapaKTep i He Moxe 6yTH
BiZiHeceHa /10 NIeBHOI rajsysi NpaBa, BXKe He KaXKy4u Npo CIpsAMOBa-
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HICTh TaKUX aKTiB Ha peasisalito nyo6/iiYHUX i NpUBAaTHUX iHTepeciB
0/ZJHOYACHO.

1. JepeBsnko b. B. lllofo cynepe4/sMBOCTI 3aCTOCyBaHHS y IpaBOBiH
HayIli TepMiHy «Ayasi3M mpuBaTHOrO npasa». [[pobsiemu po3sumky HAyKu 20c-
nodapcbkoz2o npaea i 600CKOHA/IEHHS 20CNOJAPCLKO20 3aKOHOOA8CM8d: Mare-
pianu kpyrisoro croay (M. Kuis, 4 rpyausa 2015 p.). K.: Bug-Bo Jlipa-K, 2015.
C.77-81. URL: http://repo.dli.donetsk.ua/handle/123456789/726

2. JlepeBanko b. B. JlonisnbHicTh pery/itoBaHHS BiJHOCHH B €KOHOMIiLi
['ocioapcbkuM KoAeKcoM: 3apy6ixuHuil pocsig. Popym npasa. 2016. Ne 2.
C. 77-82. URL: http://repo.dli.donetsk.ua/handle/123456789/463

3. [lepeBsinko b. MipkyBaHHSI Ipo HEOOXiAHICTH 3aPOBA/PKEHHST KOH-
Lenuii po3BUTKY «IpPHUBAaTHOrO NpaBa» Ta BHU3HAyeHHA il Ha3BW 1 3MicTy.
Ilionpuemnuymeo, z2ocnodapcmeo i npaso. 2020. Ne4. C.245-250. URL:
http://repo.dli.donetsk.ua/handle/123456789/819

4. Maiipanuk P. TpaxgaHckoe mpaBo Kak cdepa 4yacTHOro mpaBa
YkpauHsbl. YacmHoe npaso. 2013. Ne 1. C. 67-83.
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Mapisa 1o/ IMHCbKa,

JIOKTOD IOpUUYHHUX HayK, Tpodecop,
3aBigyBa4 kadepu
rocrnoJapcbKo-NpaBOBUX AUCLHUIIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

HOBEJIH ITPABOBOTO
PEI'YJIIOBAHHA AIA/IBHOCTI
CI/IbCBbKOI'OCINIOJAPCBKHX KOOIIEPATHBIB

BigHocuHY, MOB’s13aHi i3 CTBOpeHHSM Ta JisJIbHICTIO Ci/IbCh-
KOTOCIOJIapChKUX KOOINEPaTHUBIB, CiIbCbKOrOCNOJAapChbKUX KOOIe-
paTUBHUX 006’€HaHb, pery/jwiTbcd [0cnogapcbKUM KOAEKCOM
Ykpainy, 3akoHoM Ykpainu «Ilpo cibcbKOrocnofapcbKy Koomnepa-
LiI0», @ TAKOX IHIIMMH 3aKOHOJABYMMH Ta HOPMaTUBHO-IIPaBO-
BHMMM aKTaMHU.

15 snucronaza 2020 poky HabyB YHHHOCTI 3aKOH YKpaiHU
«[lpo cinbcbkorocnofapcbKy Koomepanito» [1] Big 21 sunasa
2020 poky, SKUM OyJI0O yHeCeHO BaK/JIHBi Ta HeoOXifHi 3MiHU
y IpaBOBe peryJil0BaHHA [JifJIbHOCTI CiJIbCBKOIOCHOAAPChKHUX
KOONepaTHUBIiB B YKpaiHi.

Ha BigMiny Big 3akony Ykpainu «IIpo cinbcbKorocmnoiapcbKy
koomnepauito», B penakuii Big 20 sucronaga 2012 poky, HOBHUM
3aKOH 6iJbll JileTaJbHO Ta 06'€EMHO peryJe JisJIbHICTh CibCbKO-
rocrnoAapCcbKUX KoolepaTUBiB.

BapTo BkaszaTy, 1110 y 3aKOHO/IJaBYOMY aKTi 3a3HauyeHO 3ara-
JIbHI 3acajiu AiJIbBHOCTI CiJIBCBKOTOCHOJAapCbKUX KOOINEepaTUBHUX
dopMyBaHb: OCHOBHI ILijijli Ta NPUHLMUIU CiIbCBKOTOCNOAAPCHKOI
Kooneparii.

30KpeMa, ;0 OCHOBHUX 3aca/] CiibCbKOr0CI04apChbKoi Koolle-
pauii BifHOCATbCA:

1. 106POBIJILHICTb Ta BiAKPHUTICTb YJIEHCTBA Y CiJIbCHKOTOC-
N0JlapCbKOMY KOOIlepaTHBI, CiIbCbKOr0CNOAAPCbKOMY KOOIepaTH-
BHOMY 00’€/IHAHHI;

2. IeMOKpaTHUYHICTb;
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3. 060B’A3KOBICTb y4acTi 4JeHa CibCbKOTroCnoAapcbKoro
KOOIEepaTUBY, ClIbCbKOrOCHOAAPCHKOTO KOOMEpPAaTUBHOTO O06’€f-
HaHHs y HOro rocnofiapchbKii Ta iHmiN fisJIbHOCTI;

4. aBTOHOMHICTB Ta He3aJIeXKHICTh;

5. CIpUSTHHSA PO3BUTKY CiJIbCbKOT'OCIIOAAPChKOI Koomepallii;

6. ciiBIIpaLs Mi>X KOOIlepaTUBaMy;

7. BpaxyBaHHs iHTepeciB TepuTopiasibHOi rpoMasau [1].

AHani3yo4u BUIeBKa3aHi NPUHLUIHN CiJIbCbBKOTOCIOJApPCh-
KOl opraisalii, Ha Hauly AYMKY, CJIiJi OKpeMO BUJAIJIUTHU NPUHLMUI
BpaxyBaHH# iHTepeciB TepuTopiajabHoi rpoMazu [1].

3akoHogaBelb y ctaTTi 1 3akoHy Ykpainu «lIpo ciibcbkoro-
crojiapcbKy koonepauito» 2020 poky, cepe/, iHIIOro, Ha/la€ BU3Ha-
YEeHHA TPbOX OCHOBHUX TEPMIHIB y Jif/IbHOCTI Pi3HUX CiIbCBKOIOC-
N0/AapChbKUX KOONepaTUBHUX GOPMYBaHb.

CinbcbKoOrocnoZjapcbKUM KOOINEpaTUBOM € I0PUHUYHA 0C003,
110 yTBOopeHa ¢i3MYHUMU Ta/abo IPpUAUYHUMU 0c06aMHU, IKi € BU-
pPOOHMKAMU CiIbCBKOTrOCHOAApPChbKOI MpOAYKIil Ta [J06POBiIBHO
06’eHa/NNCS Ha OCHOBI ujieHCTBa i Ha 3acajax caMOBpsAyBaHHSA
JJisl IPOBaJPKeHHs CIIJIbBHOI rocnojapcbKoi Ta iHIOI AiJIBHOCTI 3
MEeTOI0 33/I0BOJIEHHS eKOHOMIYHUX, COlliaJIbHUX Ta iHIUX MOTPeL.

CinbcbKorocnofapcbKUM KOONepaTUBHUM 06’€JHAHHSAM 3a-
KOHO/IaBellb BU3HAE OPUAUIHY 0CO0Y, KA yTBOpPEHaA CiJIbCbKOTOC-
MO/IapCbKUMHU KOOTepaTUBaMH, 1110 A0OPOBiIbHO 00’€qHANUCA Ha
OCHOBI 4JIEHCTBA Ta Ha 3aca/ZlaX CaMOBPAAYBaHHSA [Jis POBaJKeH-
HA CHIJIBHOI rocnoZapcbKoi Ta iHIO01 AiAJAbHOCTI 3 MeTOX 3aJ0BO-
JIEHHsI EKOHOMIYHUX, COLlia/IbHUX Ta iHIIUX NOTPeD.

Ory/sbHO CiZIBCBKOTOCIIOAapChbKa Koolepalis CTAHOBUTb CHUC-
TeMy CiJIbCbKOTOCIOAapChbKUX KOONEPaTUBIB Ta CiJIbCbKOToCIoap-
CbKHMX KOOIepaTUBHUX 06 €JHAHD.

Y cratTi 5 3akoHy Ykpainu «IIpo ciibCbKOrocnoAapcbKy Ko-
omnepanito» 2020 poKy, 3aKOHOZaBellb BCTAHOBJIIOE TiJILKU JBa OC-
HOBHI BU/IU CiJIbCBKOIOCIOJAPChbKUX KOOIEepaTHUBIB: KOONEPaTUBH,
AKi MalTb MeTy — OJepKaHHSl NPUOYTKY, a TAKOX KOOIepaTUBH,
AKi QyHKIIOHYIOTb 6€3 MeTH OJlep>KaHHs NPUOYTKY.

To6To, 3aKOHO/|aBelb BiIMOBUBCS BiJ MOJiNY CibCbKOTOC-
MOJAPChKUX KOOINEepaTHUBiB 3a OCHOBHUMM THUIIAMU Ha BUPOGHUUI
Ta 06C/IyroByHOYi.
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Y yactuHi nepuiit ctaTTi 5 BUlLIEBKAa3aHOT0 3aKOHY, NepeJi-
YEeHO OCHOBHI BU/JM AiAJIbHOCTI CUIBCBKOIOCIOAApChbKOTO Koolepa-
THBY, a caMe: BUPOOHHUILITBO, MepepobKa, 3aroTiBJjs, 3aKymiBJjis,
36epiraHHs, 36yT, MPOJaX CiJIbCbKOTrOCNOAapChKol NPOAYKIii, moc-
TayaHHA 3ac06iB BUPOGHUITBA i MaTepiaJbHO-TEXHIYHUX pecypcCiB
Ta iHII BUJU CEepBiCHOTO 06CJAYyroByBaHHSI YIEHIB KOOIEpPaTHUBY,
30KpeMa HaJlaHHSl TEXHOJIOMYHUX, TPAHCIOPTHUX, MeJiOpaTUBHUX,
PEMOHTHUX, OY/[iBEeJIbHUX MOCJIYT, IOCJAYT 3 BETEPUHAPHOTO 00CIy-
rOBYBaHHSI TBApHH i MJIEMIHHOT pOGOTH, 3 OYXTraJTEPChKOT0 06Ky
i ayauTy, HAayKOBO-KOHCYJ/bTallilHOr0 0OC/AyroByBaHHs, HaJal4yu
IpaBoO 4JieHaM (3aCHOBHUKAaM) CiJIbCbKOTOCHOAAPChbKOTO Koomepa-
THUBY CaMOCTiiHO 06UpaTHU BUJU [islJIBHOCTi: BUPOOGHUYHUMH, 06Cay-
rOBYIOYHH, NepepoOHUN 4K 6araTodyHKI[iOHATbHUM.

CisibCcbKOrOoCIOAapCbKUM KOOIEepaTuB, L0 3AIMCHIOE Jisjib-
HicTb 6e3 MeTU oJlep:KaHHs NPUOYTKY, € HENPUOYTKOBOIO OpraHi-
3ali€ro y pasi, fKILo Woro Ais/IbHICTb BiANOBiAa€ CYKYIHOCTI TaKUX
03Hak: 1) KoonepaTUB He 3/[iKCHIOE BUPOOHULITBA CiJIbCHKOTOCIO-
JapcbKol NMpOAYKLil i Hafae MOCJAYTrM BUKJIOYHO CBOIM YJieHaM;
2) KoomepaTHB He HaOYBa€E MpaBa BJIACHOCTI Ha CiIbCbKOTOCIOAAP-
CbKy NPOAYKLil0, BUP06JEHY, BUPOILEHY, BiiT0OJJ0BaHY, BUJIOBJIEHY
a6o 3i0paHy (3aroToBJjieHy) HOro 4JeHaMH — BUPOOHUKAMU CiJIbCh-
Korocnozapcokol npoaykuii. [Ipy 1boMy BJIaCHUKaMHM CiJIbCBKOTOC-
H0JapchKoi MPOAYKILi, 1[0 3arOTOBJIIOETHCS, NEPEPOOISAETHCS, MOC-
Ta4a€ThCs, 30YBAEThCA (IPOJAETHCS) TAKUM KOONIEpaTHUBOM, € HOT0
yieHY; 3) KoolepaTUB IOBHUHEH BiJIOBilaTU BUMoraM, siki BcTa-
HoBJieHI nignyHkToM 133.4.1 nynkTty 133.4 ctarTi 133 [logaTkoBo-
ro Koiekcy YKpaiHu JJisi HePUOYTKOBUX OopraHi3aiiiil.

TakyMM 4YMHOM, CiJIBCBKOTOCIOJAPCbKUMI KOONEpaTUB He Ma€
npaBa 3JiliCHIOBaTU BUPOOGHHULTBO CiIbCbKOTOCHOAAPChKOI Mpo-
AYKLiI, OCKIJIbKM BiH HaJa€ IMOCJAYrd JIAIIe 4YJeHaM TaKoro
KOOIlepaTuBy.

CisIbCBKOrOCIOAAapCbKUM KOOIepaTuB, W0 3AIMCHIOE [JifJib-
HICTb 3 METOI OJepaHHs NPUOYTKY, MOXKe HaJlaBaTU MOCJIYTH,
3/ilicHIOBaTH onepalii, 30kpeMa i3 3aKyniBJi CiJibCbKOrocnoiapch-
KOl mpoAykuii, nocTayaHHs 3aco6iB BUpOOGHULTBA i MaTepiajibHO-
TeXHIYHUX PecypciB, 3 oco6aMHu, AKi He € YieHaMu abo acoljiiioBa-
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HHMMHU YJ€HaMM CiIbCbKOIOCIOAAPChKOr0 KOOIlepaTUBY, 32 YMOBHU
110 CyMapHa BapTicTh TAaKHUX IOCJAYr Ta Ollepaliil He MepeBHUIIYE
20 BiACOTKIB BUPpYYKH KOOIIEPATUBY 34 PIK.

[Ipy npoMy, BHUpPYYKa, OTpHUMaHa CiJIbCbKOTOCHOJAPChKUM
KOOIepaTUBOM y pe3yJbTaTi peasisanii iHIIMM 0cob6aM CiIbCbKOTO-
croJlapcbkoi NpOAYKIii, BHpoGJieHOI, BUpOIlIeHOi, BiAromoBaHoi,
BUJIOBJIEHOI a60 3i6paHoi (3aroToBJieHOI) Horo 4jeHaMH — BUPOG-
HUKaMH CiJIbCbKOTOCIOAApChKoi MPOAYKIl, abo oTpuMaHa B pe-
3ysbTaTi il mepepo6KU, He BPaxOBYETHCA MPU PO3PAXYHKY CyMapHOI
BAapTOCTi MOCAYr Ta omepauiil 3 ocobamy, siKi He € WieHaMu abo
acoLifloBaHUMH 4YJIeHaMH CiJIbCbKOT'OCIOAApPChKOr0 KOOINEepaTHUBY,
1110 BU3HAYAETHCS /151 OTPUMaHHS NPUOYTKY.

CTaTyTOM CiJIbCBKOTIOCIOAAPCHKOr0 KOOIepaTHUBY, L0 3iHC-
HIOE JiSJIbHICTD 3 METOIO O/lep>KaHHS NPUOYTKY, MOKe OyTH Iepe-
6adyeHa 060B’A3K0Ba TPY/Z0Ba y4yacThb Yy AiSIbHOCTI CiJIbCbKOTOCIO-
JlapCbKOI'0 KOOIlepaTHUBY HOro 4JjeHiB — pi3UYHUX 0Cib.

Cnif HAroJIOCMTH Ha TOMY, L0 3aKOHOJaBLieM 3000B’I3aHO
CiJIbCbKOTOCNOAapChKi BUPOOHUYI KOONEPATHUBH, CiJIbCBKOTOCIO-
JlapcbKi 006CAyroByloUYi KOoNepaTUBU Ta YTBOPEHi BiAMOBIJHO [0
3akoHy YkpaiHu «lIIpo CiJIbCbKOrOCNOJAapChbKy KoOOIepaLio» BifJ
17 nunusa 1997 poky KoomnepaTUBHI 06’€JHaHHS CiJIbCbKOTOCIO-
JlapCbKHUX O0OC/JYroBYIOYMX KOOINEpaTHMBIB, 10 3apeecTpoBaHi Ha
JleHb HabpaHHS YUHHOCTI 3akoHOM YkpaiHu «IIpo cisibcbkorocmno-
JapcbKy koomneparniwo» (15 aucromaga 2020 poky), mpoBecTH nepe-
peecTpaLilo iX y CiJIbCbKOroCnoapcbKi KOonepaTUBH, CiJIbCbKOI0OC-
HoJapchbKi KooNepaTUBHI 06’€JHaHHS MPOTAroM TPbOX POKIB, TOO-
TO J10 15 siuctonaga 2023 poky.

3ayBaxKyeMo, IO CiJIbCbKOTOCHOAApChbKi BUpPOOGHUYI KooIe-
pPaTHUBH, CiJIbCBKOTOCIOJAPChKI 0OCIYroBylOYi KOONEpPaTHBH Ta
yTBOpeHi BignosigHo fo 3akony Ykpainu «IIpo cinbcekorocnogap-
CbKy KOOIlepallilo» KoolepaTUBHI 00’€JHAaHHS CiIbCbKOTOCHOAAp-
CbKHX 06C/yrOBYIOUMX KOONepaTHUBiB, ki 3apeecTpoBaHi Ha 15 1u-
cronaza 2020 poky, 36epiratoTh BCi paBa Ta 060B’sI3KHU, sIKi BOHU
MaJI1 BiANOBiZHO [0 3aKOHIB YKpaiHu «IIpo koonepanito» ta «IIpo
CiJIbCbKOTOCIOAAPChbKY Koomnepartiito» Bif 17 nunHa 1997 poky Ha
JleHb HabpaHHsI YMHHOCTI TenepimHboro 3akoHy «IIpo cijibcbKoro-
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cnoJapcbKy Koomepanito» (15 nucronaga 2020 poky), ;0 MOMEHTY
ix mepepeecTpaiiii, aje He 6ibllle TPHOX POKIB.

[Tos10’keHHSA CTAaTYTiB TaKUMX KOONEePaTUBIB Ta 06'€AHaHb, 1110
He BiAnoBigarTh 3akoHy YkpaiHu «Ilpo cinbcbkorocmnogapcbKy
koomnepauiro» Bif 21 sunHa 2020 poKy € YUHHMMH B YacCTHHI, 10
BiZINOBiZla€ 3aKOHOJABCTBY, YUHHOMY [0 JHsI HabpaHHS YUHHOCTI
BKa3aHUM 3aKOHOM, 10 MOMEHTY MepepeecTpalii TaKux Koolepa-
THBIB Ta 06’€/]HaHb, ajie He Oi/ibllle TPHOX POKIB.

Ak i B monepeiHbOMY 3aKOHO/ABCTBI PO CIJIbCBKOTOCHOAap-
CbKY KOOIepalilo, CTBOPUTH CiIbCbKOTOCNOAAPCBKUNA KOONepaTUB
MarTb IPAaBO He MeHIlle TPbOX 0Cib.

3aKkOHO/JaBellb BCTAHOBJIKE, IO YJIEHOM CiJIbCbKOI'OCIIO-
JlapCbKOr'0 KOOMEepaTUBY Moxe 6YTH BUPOOHUK CibCbKOTocnoaap-
CbKOi mpoaykiii - popuaudHa a6o ¢ismyHa ocoba, siKka JocAria
16-piyHoro Biky. [Ipu 1bOMy HOpHUAUYHA 0c06a Ai€ y cibCcbKOroc-
[I0JApPCbKOMY KOOIIepaTUBlI 4Yepe3 CBOrO0 yNOBHOBAXXEHOIO IIpeJ-
CTaBHUKa.

3ayBaKyeMO, 110 3aCHOBHMKAaMH CiJIbCbKOTOCHOJApPChKOro
KOOTIepaTUBY MOXYThb TiJIbKH HOTO YJIEHHU.

TakuM uuHOM, NpunHATTA y 2020 poui 3akoHy YkpaiHu
«IIpo cinbCbKOrocCnoAapcbKy KooIepalilo» CTaJl0 HOBUM eTaloM
y PO3BUTKY CiJIbCbKOTOCHOJAPChKUX KOOMepaTUBIB B YKpaiHi,
OCKIJIBKH BiH:

- OTYJIbHO BpEryJI0BaB 3aKOHOJAB4Yi OCHOBH JislJIbHOCTI pi3-
HUX BU/B CIIbCBKOTOCNOAAPChKUX KOONIEPATUBHUX GOPMYBaHb;

- CKacCyBaB IOJIJ CiJIbCBKOTOCIOJAPChbKUX KOOIEpPaTHUBIB 3a
THUIIAMU: Ha BUPOOHUYI Ta 06CAyroByloYi, Ha/jlal0uyd MpaBo YieHaM
CiJIbCBKOTOCNOAapChKUX KOOIMepaTUBiB 00MpaTU BUAM AiJIBHOCTI
TaKHWX KOONepaTUBIB;

- nepenb6avyuB AisJIbHICTb «6€30PHUOYTKOBOI0» CiJIbCHKOTOC-
I0/1apCbKOr0 KOONEPATUBY, y IKOMY BJIACHUKaMHU BUPOGJIeHOI abo
BUPOLLEHOI NPOAYKLIl CLIBCBKOrO rOCNOAApCTBa, € TIIbKHA 4JEeHU
TaKOIo KOOIIepaTHUBY, a He KOONIepaTHB.

1.1lpo cinbCbKOrOCNOAAPCHKY KoOonepalilo: 3akoH YKpaiHu Bij
21.07.2021 p. Ne 819-IX. URL: https://zakon.rada.gov.ua/laws/show/819-20
(maTa 3BepHeHHS: 26.11.2020).
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Boxxena /lociH,

acnipaHT KadeApH coLiaJIbHOTO NpaBa
(/Ivsiscbkull HayioHabHUl yHigepcumem
imeHni Ieana ®Pparka)

YYACTb POBOTO/IABIIIB B PEAJII3ALIIT
JEPKABHOI IOJIITUKH 3ANHATOCTI
B CUCTEMI COLIIAJIbHOT'O JIIAJIOTY

3alHATICTb HaceJieHHs, 10 IPOKUBAE Ha TepUTOpii YKpaiHy,
3a6e3MeYyEThCA JepKaBolo IIJISIXOM MMPOBeJEHHS Jlep>KaBHOI MoJTi-
THUKU 3aiiHATOCTI. [[poAyKTUBHA 3alHATICTh peasi3yeThCcs B Mpolie-
ci 3J1ilicHeHHs TPYIOBHUX BiTHOCHH MiX MpalliBHUKOM i po60TO1aB-
neM. HeobximHol0 yMoBOl peaJizamnii gaHoro mporecy € B3ae-
MO3B’SI30K IMOJIITUKU 3aWHATOCTI Ta EKOHOMIYHOI OJIITUKH AepiKa-
BM, KOHCOJIiJjalisl 3ycu/ib opraHizainiii po6oToJaBIiB Ta iX 06’€j-
HaHb i npodcnisiok 100 CIPUSHHSA BUPIilleHHIO Npo6ieMH 3aiiHs-
TOCTI HaceJIeHHS.

3aKOHOJaBCTBO HA/Ii/IsI€ YYaCHUKIB COLliaJIbHOTO /jia/IoTy LIU-
POKMM CIEKTPOM NpaB Ta 0060B’A3KiB B 4acTHHI ¢$opMyBaHHS
Jlep>KaBHUX Ta perioHaJibHUX NporpaM 3alHATOCTI.

J1s1 miArOTOBKU MOro/pKEHUX pillleHb 1010 3AiHCHEHHS MO-
JIITUKYU 3aMHATOCTI yYacHUKU COLiaJIbHOr'O AiajJory MOXYTb CTBO-
pIOBaTH KOOpPAWHAIIWHI KOMITETH COPUSHHA 3aWHATOCTI, paju
3 npodeciiiHoi opieHTauii Ta iHIII OpraHu couiaJILHOTO JiaJory.
Taki opraHu MOXXyTb CTBOPIOBATHCS SIK Ha IBOCTOPOHHIN OCHOBI 3a
y4acTi mpodcrniJiok Ta po60TOABIIIB, TAK i HA TPUCTOPOHHIK OCHO-
Bi 3a y4acTi opraHiB BUKOHAaBYOi BJIa/IU i OpraHiB MicLieBOr'0 CaMOB-
pAAyBaHHS.

TepuTopiasibHi Ta MicueBi nporpaMu 3allHATOCTI HaceJeHHs
CIIpAAMOBaHi Ha peasi3alilo OCHOBHUX HAIPAMIB Jep>KaBHOI MOJIi-
TUKHU Yy cdepi 3aliHATOCTI Hace/leHHS B perioHax Ta € CKJaJlOBUMHU
Iporpam Ix coliaJIbHO-eKOHOMI4YHOTO PO3BUTKY.

Taki mporpamMu po3po6JSAIOTbCA MiCLleBUMH JepKaBHUMU
aJMiHicTpaLissMM Ta NOJAIOTbCS Ha 3aTBepJ)KeHHS O06JIaCHUM,
KuiBcbkiil Ta CeBacTONOJIbCHKIN MiCBKAM pajiaM.
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Y TepuTOpiaJIBHMX Ta MiCLleBUX IporpaMax 3alHATOCTI Ha-
ceJIeHHA BU3HA4YalOTbhCA OCHOBHI NOKa3HUKU PUHKY Ipali Ta 3axo-
[Y, ClipsiMOBaHi Ha 36a/laHCYBaHHsI MONUTY i HIPONOHYBaHHA Po6o-
40l CUJIM Ha TEPUTOpiaJIbHUX PUHKAxX Mpaly, COLiaJIbHOrO 3aXUCTy
6e3po6iTHHX, 3a6e3MeyeHHs 3alUHATOCTI rpoMajisH, AKi MalThb J0-
JAaTKOBI rapaHTil y CHpUSIHHI paleBIallTyBaHHIO.

O HUM i3 YYaCHHUKIB cOllia/IbHOTO JiaJsiory, iKi 6epyTh y4acTb
B peastizalii mporpaM CNpUsHHS 3aWHATOCTI € pO6OTOAABI, Ta IX
06’€eJHaHHS.

BignoBigHo A0 yacTUHU nepiuoi cT. 22 3akoHy Ykpainu «IIpo
opradisariii po6oToaaBIliB, MpaBa i rapaHTii ix AigaAbHOCTI» opraHi-
3anil po6oToAaBIiB Ta iX 06’€JHAHHA B MOPSJIKY, BCTAHOBJIEHOMY
3aKOHO/IaBCTBOM, 6epyThb y4acTb ¥ GopMyBaHHi Ta peasnisauii gep-
YKaBHOI OJIITUKHY 3aMHATOCTI HaceJIeHH4.

Opranizauii po6oToaaBIiB, iX 06’€JHaHHA Mif, 4ac po3poo6-
JIEHHSl JepKaBHUX Ta perioHaJibHUX NporpaM 3alHATOCTI pa3oM
3 npodcninkamy, ix 06’€JHaHHAMHY, iHIIMMU YCTaHOBAMHU i oprasi-
3alisiMU 6epyThb y4acTb Yy CHiJIbHUX KOHCYJbTAlifX 3 WX NHUTaHb,
110 NPOBOJATHCA BiJANOBIJHUMM OpraHaMHd BUKOHABYOl BJAJU Ta
opraHaMy MiCL[eBOTO CaMOBPsAAYBaHHsA. PeaJsizanisga 3a3HaueHUX
M0JIO’KEHb Ha NPAaKTULI CTUKAEThCA 3 BiANIOBIHUMYU TPYAHOIAMH,
OCKIJIbKM Taka ¢opMa COLia/IbHOTO AiaJory fK KOHCYJbTAaLil
He nepejb6ayvaE BiANOBIAAJbHOCTI YYaCHUKIB COIiaJIbHOTO Jiasiory
3a HEeBpaxyBaHHsA NMO3UILiH Mpu GopMyBaHHI BiZMOBiAHUX Mporpam.
Y4yacHUKaMM cOLiaJIbHOTO JjiaJlory 3a/JMLIA€ThbCAd 3aCTOCOBYBATH
jguile GOopMH BIUIMBY Ha iHLIIMX YYaCHHUKIB B Mexax nepej6aueHUx
3aKOHO/ZaBCTBOM IIPO COLlia/IbHUM AiaJIor.

Opranizanii po6oToaaBIiiB, iX 06’€AHAHHS, IKi MiATBEpAUIN
CBOIO pelpe3eHTaTUBHICTb Ha BiJANIOBIJHOMY piBHIi, HA NApPUTETHUX
3acajax 3 npodeciiHUMU cniJikaMy, ix 06’eJHAaHHSMH, SKi MiATBep-
JWJIY CBOIO pelpe3eHTaTUBHICTb Ha BiANIOBiAHOMY piBHi, OpraHaMu
Jlep>KaBHOI BJaJM Ta OpraHaMH MiCLleBOro CaMOBps/JlyBaHHA Oe-
PYTb y4acTb Y CTBOPEHHI Ta AiJIbHOCTI KOOpPAMHALLIMHUX KOMiTe-
TiB CIpUSAHHSA 3aMHATOCTI HaceJleHHs Ha BiiIMOBiJHOMY piBHI.

[IpaBa i 060B’sI3KK Oopraxisaiiii po60TOAABIIIB, IX 00’ €JHAHD
y 3a6e3neyeHHi 3aHHATOCTI HAaceJeHHS 3aKpilJieHi TakoX y 3akoHi
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Ykpainu «IIpo 3alHATICTb HaceJleHHA», IHIIMX HOPMAaTUBHO- IIpa-
BOBHUX aKTaX, KOJIEKTUBHUX Yro/iax, YKJaJeHUX Ha HalliOHaJIbHOMY,
rajyseBoMy i TepuTopiasbHOMYy piBHAX. BiamosigHo mo ct. 50
3akoHy «IIpo 3aillHATICTH HacesJeHHs» opraHisanii po60ToAaBLiB,
ix ob6’eHaHHSA HaJliJieHi TOBHOBaXXEHHSIMU OpaTH y4acTb y peaui-
3aliii Aiep>kaBHOI MOJIITUKW 3aHATOCT] LIJIIXOM Y4acTi:

1) y popMyBaHHi Ta peasizauii gepkaBHoi i perioHajbHOI
MOJITUKN 3aHHATOCTI Ta 3A4iHCHEHHI 3aX0/iB 100 3a0e31e4YeHHs
3alHATOCTI HaceJeHHs;

2) y po3po6JieHH] MpoeKTi akTiB 3aKOHOJABCTBAa 3 MUTaHb
3allHATOCTI HAaceJIeHHs Ta TPY/A0BOI Mirpatiii;

3) B ympaBJiiHHI 3arajbHO06G0B’I3KOBUM JiepKaBHUM cCollia-
JIbHUM CTpPaxyBaHHAM BiZNIOBIAHO 10 3aKOHO/aBCTBA;

4) po3pobsieHHI Ta OHOBJEHHI mNpodeciiHUX CTaHAAPTIB
(kBastidpikaI[ilHUX XapaKTEePUCTHUK), CIPUSHHI PO3BUTKY CUCTEMU
MiATOTOBKY, MEPEeNniAroTOBKY i MiJiBUILLleHHS KBajidikanii npawis-
HUKIB, 3a6e3IeYeHHi IX Ha/eXHOoi AKOCTi;

5) opranizauii Ta npoBeJieHHi JOCAiKEHD 3 MPO6GJIEM MOTO-
YHOI Ta epCrneKTUBHOI NOTPebU pUHKY Mpalii.

3akoH Hafissge opraxizalii po60ToJaBIiB MPaBOM BHOCUTH
opraHaM BUKOHAaBYOi BJIaZJM Ta OpraHaM MicCLeBOro camMoOBpAAY-
BaHHs O0OOB’A3KOBi A/ poO3rJisAy Npono3ulii 1040 3alHATOCTI
HaceJIeHHS.

Taka HopMa nepes6adae 060B’I3KOBICTb PO3TJIAAY NMPOIMO3U-
il po60oTOAABIIiB, ajie He Mepejbadyae 060OB’sI3Ky OpraHiB BHKO-
HaBYoOl BJIaJIY i OpraHiB MiCLleBOro CaMOBpPAAYBaHHA BPaxOBYBAaTHU
3a3HayveHi npono3uilii npu ¢opMyBaHHI Nporpam 3aHATOCTI.

Ha Moo AyMKy, B&XKJIMBUMU MOMEHTOM € YKpillJIeHHS N103U-
1i opranizanii po6otoAaBIiB Ta iX 06’€JHaHb B MUTAHHIX $op-
MYBaHHA Jiep:KaBHOI MOJIITUKY 3alHATOCTI i cniBnpani 3 /lep>xas-
HOI0 CJIY>K6010 3alHATOCTI.

JepxaBHa cayx6a 3aliHaATOCTI Ta Pefepalis pob6oToAaBLIB
YkpaiHu cniBnpauiooTh y po3pobJieHHi Ta neperJsji npodeciiHux
ctaHgapTiB. CTaHOM Ha kiHeub 2015 poky pob6oTozaBusaMu YKpai-
HU 3aTBepxeHo 18 mpodeciiHUX CTaHAApPTIB, YaCTHUHY 3 SKHUX
6yJ10 po3pobJieHo B pe3ysbTati cniBnpaui 3 MOIL. Y 2014 poui 6ys10
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yTBOpeHo IHcTUTYT npodeciiiHux kBanidpikaLiil Ak MaWgaHYUK A5
CpUsiHHSA po3pobii nmpodeciiHux craHAapTiB i kBanidpikaniit. i
3yCUJLJIA TOTPe6YBaTUMYTh A0JAaTKOBOI NiATPUMKHM 3 60Ky MOIL

[loBHa, epeKkTHBHA Ta NPOJAYKTUBHA 3aUHATICTb € KiHLEBUM
pe3yJIbTaToOM, [0 IKOTO IparHe CUCTeMa Jep:KaBHOr'O peryJiroBaH-
HA 3aWHATOCTI HaceseHHs. [ligBuIneHHs edeKTUBHOCTI peaJtizarliil
perioHaJibHOI MOJIITUKH 3alWHATOCTI HaceJeHHs NMOBUHHO 6a3yBa-
THUCS B NOCWJIEHHI MOTHUBalilHOro MeXaHi3My akTuBi3alii gaHoi
MOJIITUKH, pO3pO6ILi METO/IiB iIHBECTHULIITHOT'O peryJiroBaHHS 3alHA-
TocTi, opMyBaHHI HOPMaTHBHO - NPABOBOTO Cepe/lOBUILA, CIPH-
ATJIMBOTO JJI1 caMopeaJii3anii iHgUBia yepe3 TPyLOBY AifJIbHICTD.

JlolliIbHUM € BIPOBa/>KEHHS MOTHUBAI[IHHOTO MeXaHi3My aK-
THBi3anil perioHasbHOI NOJITUKK 3aHHATOCTI HaceJleHHs, IKUH OU
O6yB B3a€EMOIOB’SI3aHUM 3 yCiMa HalpsiMaMH COljiaJIbHO-eKOHOMIY-
HOI IOJIITUKU B KpaiHi, 10 € aKTUBI3yIOYMMU YUHHUKAMU YCIIIIHOT
Il peanizanil.
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Ipuna /KapoBcbKa,

JIOKTOD IOpUUYHHUX HayK, Tpodecop,

npodecop kapeapu Teopii, icTopii Ta dpisocodii mpaBa
(HayioHanvHull yHigepcumem

«/Ivgigcbka noaimexHika»)

I[0/10 MUTAHHA
JACKPUMIHALI 3A BIKOM

BikoBa AucKpUMiHalisg - e BaroMa npo6J/ieMa cy4yacHoro cy-
CHIJIBCTBA, IKY BXKe MOXKHa KBaslipiKyBaTHU SIK yCTaJleHy JOBrOTPH-
BaJly, IpOTe He po3B’A3aHy NpobyeMy.

MikHapoZiHe CHiBTOBApUCTBO Il 3 NOYaTKy LIbOTO THUCAYO-
JIITTA aKLeHTYE yBary Ha NMTaHHI AMCKpUMIiHaLii 3a BIKOBOIO 03Ha-
Ko10. Bka3zaHe cToCcyeTbhca Hailbisiblle fAiTell Ta oci6 crapuioi Biko-
Bol rpynu. Jlng npuknany, B Asctpauii 3 2004 poky fie cnenjaniso-
BaHe 3aKOHO/IaBCTBO MPOTHUAIl AUCKpUMIiHALil 3 el ku3MoM (Juc-
KpUMiHanil 3a BikoM), cCHCTEMaTUYHO NMPOBOAATHLCA KaMMaHii 3 mo-
KpallleHHsl CTaBJIeHHS JI0 JIITHIX 0ci6 B TOMY 4MCIi y TpyIoBiH che-
pi, icHye njisiecnipssMoBaHa paBoBa IOJITUKA BUKOPEHEHHS CTepe-
OTHUIly 0COGH CTapLIOro BiKy fIK HEHaJIE}KHOTO MpalliBHUKA, HATO-
MiCTb BifjoOpaXkeHHsI NlepeBar Horo ik HaZlilHOTr o, JI0SIJIbHOTO, MYH-
KTYaJIbHOI'0, 10CBilY€HOr0, TOJIEPAHTHOI'O CAY»KOO0BIsl, 3 BArOMUM
TPYZ0OBHM Ta KOMyHIKaTUBHUM [JIOCBiZIoM. /lep>kaBa BXXKMBAa€ TaKOXK
aJIMiHicCTpaTUBHUX 3aX0AiB — QYHKIIOHY€E IHCTUTYT cHeliajJbHOIO
YnoBHOBaxeHOTO 3 BikOBUX MUTaHb. OfHAK, fIKi K pe3y/ibTaTH Ta-
K01, 3/laBajiock 64U cucTeMHOi po6oTH? BikoBa JuUcKpUMiHallis Mpo-
JIOBXXY€E OYTH CyTTEBOIO NMp06/eMol0. 3a pe3y/bTaTaMU 3arajbHO-
Jlep>kaBHOTO ONMUTYyBaHHA 71% mpauiBHUKIB cTapiue 55 pokiB Bij-
YyBalOTb CYTTEBY BIKOBY JAuckpuMiHauilo [1]. Halnomwupenimi
$opmMu BiKOBOI UCKpUMiHallii BKJIIOYAOTh BiJMOBY BiJ| MiABUIIEH-
HA 10 Kap'epHil Apa6GuHi, MpiopUTETHICTh NMPHU 3BiJIbHEHHI, HEmo-
Bary Ta HeJIOpe4Hi »KapTH PO CTapiCTh.

JlocipkeHHA NOJIbCBKUX KOJIeT MOKasye, 10 BiKoBa JMC-
KpUMiHaIlisl Ha PUHKY Npalli Mo)Ke HabyBaTH pisHUX GOPM: KOPCT-
Koi Ta M'SIKOi, ie >)KOPCTKUH THII BiKOBOI AMCKpUMiHaLil BijoGpakae
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3a60pOHEHi 3aKOHOM THIIM MOBEJIHKMU Ta Ti, AKi CTOCYIOTbCS pea-
JIbHUX pillleHb po60TOAABLIB, SKi MOXYTb BIUIMHYTHU Ha Kap €pHUU
PO3BUTOK NpauiBHUKaA. M'sika JUCKpUMiHaALlisl BiANOBiJla€E TUM BH-
najkaM, fIKi He BIIMCaHi B MpaBOBY CUCTeMy fIK Taki, 110 BifgbyBa-
I0TbCSl [lepeBa)KHO B MIXKOCOOUCTICHIM cdepi, ajle TUM He MeHLIe
MOXXYTb MaTHU HeraTHBHI Hacaigku. M'sika AMcKpUMiHallis BigoyBa-
€TbCs 4actime (28,6% pecrnoHIeHTIB), Hi’K )KOPCTKa AUCKpPUMiHa-
uis (15,7%), yacriue cepen xiHOK, 0ci6, siki Hepe6GyBalOTh y HecTa-
6ibHIN pob0Yil cuTyallii, a60 KUTEJIB CiIbCbKUX palioHiB [2].
3BepHeMO yBary, 1o AUCKpUMiHallis y cbepi npani BUCTY-
Ha€ JiMile BUAMMOIO YacTUHOIO aiicbepry mpobGseM. BikoBa puc-
KpPUMiHaIifl MOCUIIOETHCS COIiaIbHO-eKOHOMIYHUM 3y00XKiHHSM.
CBiTOBMUM MOHITOPUHTI cTapiHHA HacesieHHs 3a 2019 pik

BKasye, 1110 JIIOAU NOXUJIOT0 BiKy piHAHCYIOTb CBO€E CHOXUBAHHS 3
YOTUPbOX Pi3Hi Mxepesa: 1) nmy6siuHi mporpaMu Taki siK MeHcii,
0XOpOHa 3/10pOB’sl Ta iHIII collia/ibHi MOCAYTH NIporpaMu; 2) TpaHc-
¢depu BiA yneHiB ciM'T abo iHIII npuUBaTHI Jxepesa. Hanpukaan pe-
cny6uini Kopei Ta Ha TaliBaHi, npoBiHuisg KuTato, Ha B cepejHbOMY,
MaloThb NPUOGJIM3HO OJHY YETBEPTY CHOKMBaAHHS, siKke GiHAHCYETHCS
ixHiMu ciM’siMu; 3) BJIacHI akTUBM Ta 6araTcTBO, Ta 4) BJACHI A0x0-
nu Bif npaui (ExBagopy, Ingii Ta Cinranypy, ne ¢iHaHcyeTbcs 6s1u-
3bKO TPETHHHU CIIOKWBAHHA y Billi IJIIXOM BJIACHOI po6OTH, 110 3y-
MOBJIEHO HU3bKHUM PiBHEM Jlep>kaBHOI neHciiHOI cucTeMu) [3].

OTox 6araTo Jitofelt cTaplioi BikoBoi rpynu He MalTb B3a-
rajii, a6o MalTb HaJiexkHe GiHAaHCYyBaHHSI CBOEI KUTTEMISIJIbHOCTI
3 60Ky JepkaBu. [lonpu Te 3 yacoM NOTPeOYIOTh JOIIALY, KOTPUH,
sIK TIpaBUJIO, JIATAE Ha iXHi ciM'i. Ajle 3HMXKEHHSI HApO/>KYBaHOCTI
Ta MIBU/KA ypbaHizamia 3MiHWJIM TpaJuIilHi ciMeliHi BigHOCHHH,
iHoAl 36i/blIyOYM TArap TpajulidHOl Mepexi MiATPUMKHU CiM'l.
Y mipy 3pocTaHHS KiJIbKOCTI JItoJel MOXUJI0T0 BiKy ciM’sIM moTpi6-
Ha [0aTKOBA MiATPUMKA [IpY LOT/IALI 32 JIITHIMHU JIOJbMHU.

CouiasbHa He3axMIEHICTb NMEepPeTBOPHOE JITHIX JOJAEed Ha
Tarap Aasa ciM’i. Lle cTae NpUYHHOIO 3pOCTaHHS [JOMAaIIHbOTO
HacuJbcTBa. B €Bpomi wmopiyHo 2500 swoged mnoxuaoro Biky
BMHPAIOTh BHACJIOK KOPCTOKOT'O NMOBO/KEHHS BiJ HANMOJIMKINX
Jawaein [4].
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BkasaHe akTuBi3ye npo6JsieMy [JOMAaUIHbOTO HAaCHUJIbCTBA,
oco6sinBo y cBiTsi manaemii COVID-19, ska HenponopuiiHoO BIJIH-
HyJla Ha JIITHE HaceJleHHsl. 3 OAHOro GOKY, 3 J0JaTKOBOI CHJIOH)
aKTHUBi3yBasocs JoMallHE HacuabcTBO (odiniini AaHi no Besuko-
6puTaHii cBigYaTh Mpo Te, W0 KiJbKICTb JIIOAEH MOXWUJOrO BIKY,
SIKUX OPCTOKO CTaBJSTBHCSA poAWYaMH abo OmiKyHaMH, 3pocjia Ha
37 BigcoTKiB [4]), 3 iHIIOro — iHCTUTYL{I COIiaJIbHOTO JIepP>KaBHOT'O
3axXUCTy MOCTa/IU Mepe]; HOBITHBOIO MPOGJIEMOI0 i He 3MOTJIM 3 HEH
BIOPATHUCS HAJIEXXHUM YUHOM.

Taka cuTyalia 3yMOBJieHa HeHaJIeXKHO [epKaBHOW MOJi-
THUKO0. /loMalllHA 13041414 — Ile NPaKTUYHO €JUHUI MeTOo[, AKUHN
NpPOMOHYBaBCs JIJId M€l rpynu oci6. Xo4a 3 caMoro no4yaTky mnaHje-
Mii 6ysio J06pe BifOoMO, L0 JIIOJAA MOXUJIOTO BiKy B iHTepHAaTHHUX
3aK/1ajilax MalTb 6i/bll BUCOKUN PU3UK 3apaKeHHs. Y psAAi KpaiH
nojioBUHa cMmepTeit yepe3s COVID-19 Tpanuiacsa B GyAMHKaX [0-
Ay AJis el noxusaoro Biky [5], 4acTo dyepes BiACyTHICTb Ha-
JIEXKHUX 3aXMCHHUX 3ax0[iB Ta o6JiaZjHaHHA. Y 6araTbox KpaiHax
cTapuii »xuTesi HaBiTh He MasiM JOCTYNy [0 HeobxifHoi Aiar-
HOCTHUYHOI Ta MeJU4HOI JJOOMOTH, BiACyTHicTh KBasidikoBaHOrO
rnepcoHaly.

[Tangemis auvie nocuauiaa icHyrodi npobsiemu. Bignosiai He
MOXYTb 6YTU KOHTEKCTYaJIbHUMHU | IOBUHHI yCyBaTH OCHOBHI NpU-
YHUHU XKOPCTOKOTO MOBOJKEHHS 3 JIIOAbMM IOXWUJOro BiKy. Byzb-
dAKa MOJIITHKA, 110 He MAa€ eKOHOMIYHOIo Ta COLiaJIbHO-KYJbTYP-
HOT0 MiArpyHTS 6y/ie HeebeKTUBHOW. TiJIbKM CYKYIHICTb conia/ib-
HUX, €EKOHOMIYHUX, MPAaBOBUX, OpraHi3allilHUX, iZjle0JOriyHUX Ba-
XKeJIiB MOXe CIIPUATH PO3BUTKY CYCHIJIBHUX BiJHOCHUH, NpPaBOBOI
OCBiTH HaceJieHH, MiZBUIIEHHS] TOJIEPAaTHOCTI coliyMmy 1100 oci6
IIOXUJIOTO BiKy.
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HartaJia InbkKiB,

KaHAWJAT IOPUAUYHUX HayK, AOLEHT,
JoueHT Kadeapu
rocrno/iapCbKo-NpaBOBUX AUCLHUIUIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

OLIHKA BIVIMBY HA JOBKL/IJIA
AIK OBOB’I3KOBA YMOBA PYBOK JIICY

Ouinka BIJIMBY Ha AoBKiag (gani - OB/l) Bnepiue 6yJa 3a-
npoBazxeHa y CIIIA Hanpukinni 60-x pokiB XX ctosiTTd. [HIi fep-
’KaBH, OoLiHMBIIM NepeBard OB/l, mepelHA/IM NO3UTUBHUHI AOCBIiA
Biz il npoBefeHHs, 30KpeMa, 3 80-x poKiB BOHa cTaJ1a 060B’I3KOBOIO
y AeprkaBax-ujieHax E€Bpomneicbkoro Coto3y. OcHoBoio MeTow OB/]
€ OLjiHKa BIUJIMBY IEBHOI JiAJIbHOCTI Ha JOBKULIA A0 IOYaTKY
Takol AiIBHOCTI; yCyHeHHs, YM NPUHAUMHI MiHiMi3auisa ovikysa-
HUX HeraTUBHUX BILJIUBIB.

3 npudHATTAM 3aKoHy Ykpainu «IIpo OBJ» [1] (mausi - 3a-
KOH) 3aKJaZleHO NMPaBOBi NepefyMOBH JJisl 3alpOBa/KEHHS €BpPO-
neiicbKOI Mo/ieJli OI[iHKM BIUIMBY Ha JIOBKiJIA B YKpaiHi. [IpoTe, sk
3ayBaxkye B. Cuziop, Bce 1ie 3a/MIIAETHCSI HU3KA Mpo6JeM, NMoB's-
3aHUX i3 QyHKI[iOHYyBaHHAM EauHOTO peectpy 3 OB/, po3noaiiom
coepu 3actocyBanHs OB/ [2, ¢.143]

3aKOH MICTUTbh BUYEPNHUU NepesiK BU/IB MJIaHOBAHOI Jisl/ib-
HocTi Ta 06’ekTiB, ki migasaratore OB/l (4.2 i 3 ct. 3). Tak, OB/]
€ 000B’3KOBOI0 YMOBOIO NPOBEJlEHHS] OKPeMHUX PYOOK JIiCy, 30K-
peMa ycix CyLiJIbHUX Ta MOCTYNOBUX PYGOK TOJIOBHOI'O KOPHUCTY-
BaHHA Ta CYLiJIbHUX CaHITapHUX pyOOK Ha IJIolli NoHaz 1 rektap;
yCiX CyuiIbHUX caHiTapHUX PYyOOK Ha TEPUTOPIAX Ta 06’ €KTaX MpU-
poAHO-3anoBiHOro GOHAY.

Cy6’exT rocnosaproBaHHs 3abe3nedyye NiArOTOBKY 3BiTy 3
OB/l [IpryoMy po3po6GHHUKAMM LIbOTO 3BiTY MOXYTb BUCTYIIATH fK
6e3rmocepeHbO JIICOKOPUCTYBAYi, Tak i iHIi oco6u yu opranizamii
Ha J10ToBipHi# ocHoBi. Xoua JiepKaBHi Ta KOMYyHaJ/bHi Jiicrocnu goci
He BUKJIaZaTh B cucteMy «I[Ipo3oppo» 3BiTH npo yk/aaZeHi Aoro-
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BOpU i He MpPOBOAATH TeHJepU OHJAMH, ToMy iHopmalisa mpo
peasibHUX po3poOHUKIB 3BiTiB 3 OB/l o6MexeHa.

3akoH nepezabavyae 060B’sI3KOBUM 3MicT 3BiTy i3 OB/, Bigxu-
JIEHHsI BiJi IKOTO He J0NMyCKa€eThCs (4. 2 cT. 6 3akoHy). AHai3 €Eau-
Horo peectpy OB/l nae nigcraBu [/ BUCHOBKY IIPO HU3BKY fAKICTb
HasiBHUX 3BiTiB 3 OB/] py6ok Jicy Ta ¢popMasibHy OI[iHKY BILJIHBY.
[lepeBarkHa GiJbINICTb MpOaHaJi30BaHUX 3BiTiB He MiCTHJIA Ti€l UM
iHmoi nepen6adyeHoi 3akoHOM iH$opMaliii. [[pyYrHO0 1IBOTO €, MO-
neplle, 3aKpilyieHHs y 3aKOHI JiMlle 3arajJlbHUX BUMOT [0 3MiCTy
3BiTy 3 OB/] Ta BiACYyTHICTb ZeTali30BaHUX BUMOT 10 IPOBEJeHHA
OB/l. MinekoeHepro 3aTBepxeHi «MeTogu4HI peKkoMeHzarii 3 po-
3poOKH 3BITY 3 OLIiHKM BIVIMBY Ha JOBKI/IJIA B rajysi JicOBOro roc-
nojapcrea» (maji - MetoaudHi pekoMmeHpanii) [3], aki BcTaHOB-
JIDIOTb KOHKpeTHi BUMoru J1o OB/l py6oK Ha JI0BKiJJIs, 0lHAK BOHH
MaloThb JIMLIe peKOMeHAalilHUU XapaKTep 1 4acTO He BpaxOBYIOTh-
csl po3poOHMKAMU 3BiTiB; MO-ApyTre, y HAYKOBO-NPAKTUYHUX JpKe-
pesiax 3HaxoAuMoO iHdopMmalil BiJ JiCOKOpPHUCTYBa4iB Mpo
«HaB’sI3yBaHHS» IM MOCIYT TUX YM {HIIMX opraHisaniil 3 miroTOBKU
3BiTiB 3 OB/l 41 npoBeieHHA NiC/IANIPOEKTHOIO MOHITOPHUHTY. | X0-
ya BiZcyTHi BijoMOCTi npo 3B’A30K Mix «ycnimHicTio» OB/l Ta pos-
pPOOHMKAMH 3BiTiB, ajie KOPYIIiiHI pU3UKU BCe OJTHO iCHYIOTh. Tak,
BapTiCTb MOCAYT 3 po3po6Ku 3BiTiB 3 OB/] Ta mpoBeieHHs micasam-
POEKTHOIO MOHITOPHHIY 4acTO 3aBHUILEHA, TaKi NOCJAYyryd HaJalTh-
cs1 oprasisaljisiMmy, siki MaloTh 6e3nocepeiHii 38’130k 3 MiHnpupo-
Au. flK HacliJIoK, JIICOKOPUCTYBadi 4aCTO BBaXKalOTh, 110 OTPUMaH-
HS BUCHOBKY 3 OB/ 3a/1exUTh Bij MpaBUJIbHO 06paHOTO PO3p06-
HHMKa 3BIiTy, a He Bif akocTi nposegeHoi OB/l. lyiga nifrotoBku 3Bi-
TiB 3 OB/l He 3any4atoTb npodisbHUX QaxiBiiB-60TaHiKiB, 300/10-
riB, rigpoJioriB, JICIiBHUKIB TOIIO, TOX po3pobJsieHi 3BiTH 3 OB/]
He Jal0Th 3MOTrM OLiHUTH HeraTHBHI BIVIMBM MalbyTHIX py6oOK
Ha JI0BKiJg.

BucnoBok 3 OB/l € k/11040BUM JJOKyMEHTOM /J|03BIJILHOTO Xa-
pakTepy. loro 3Ha4eHHs M0JIAra€e y TOMy, IO B NPOLECi MPUHHATTA
pillleHHS PO NMPOBAaJPKEHHS MJIAHOBAHO] JiJIBHOCTI LIUM JJOKYMEH-
TOM BU3HAYa€TbCA 1i €KOJIOriYHa JAONYCTHUMICTb YU HEAONYCTH-
MiCTb, @ TAaKOX B pasi JJONYCTUMOCTI BCTAHOBJIKOIOTHCS 000B’I3KOBI
€KOJIOTIYHI yMOBU IIPOBAa/PKEHHA TAKO]I AisJIbHOCTI.
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1 po3po6KK BUCHOBKY YINOBHOBaXKEHUM TepuUTOpiaJbHUU
YU LleHTpaJbHUU opraH aHaJsi3ye 3BiT 3 OB/l Ta nponosuuii i 3a-
yBaKeHHsI IrpoMajcbkocTi. OHAK, 3a OKpeMUMM BHUHATKAaMH, BU-
cHOBKHY 3 OB/] py6ok Jiicy a6 10HHI, He 3ajexatsb Bij 3BiTy 3 OB/]
YU 3ayBaKeHb I'POMAJICbKOCTI, a FOJIOBHE — HE YCyBalOTh HeraTHB-
HUH BIUIMB PyOOK Ha JOBKIJLISA, IK TOTO BUMAarae npoueaypa. lle,
y CBOIO Yepry, He CTUMYJIIOE pO3pO6HUKIB 3BiTiB 3 OB/] mpoBOAWTH
OiJIbII AKICHI JOCTiKeHHS.

Tox pe3ysbTaTH 6i/bII Hi*K TPbOX POKiB BIpoBaixkeHHs1 OB/l
BKa3ylOTb Ha Te, 110 NOTeHLiaJ NpoLeAypH 1L0L0 OLIHKH BIIUBY
pyOOK JIicy peasli3oBaHUM He y MOBHIM Mipi.

3aBepmasbHuM eTanoM OB/l € BpaxyBaHHA ii pe3y/bTaTiB
niJl 4ac NpUUHATTS BiANOBIHMM OpPraHOM pillleHHs Npo NpoBa-
JPKEHHs MJIaHOBaHOI AislJIbHOCTI. 3TiJHO 3aKOHY pillleHHs NMpo Npo-
Ba/I>KeHHH IJIAHOBAHOI JiAJIbHOCTI € JJOKYMEHTOM [03BIJILHOIO Xa-
pakTepy a6o iHIIUM aKTOM OpTaHy JepKaBHOI BJaJAu YU MiCLLEBOTO
CaMOBPSAYBaHHs, fIKe € MiJCTaBOI0 AJs MOYaTKy il NpoBa/pKeHHS
Ta BCTAHOBJIIOE (3aTBEP/AKY€) NapaMeTpU Ta YMOBU NMPOBA/KEHHS
MJIAHOBAHOI AisyibHOCTI (4. 1 cT. 11 3akoHy). OxHak 3aK0oH He BKa-
3y€, AKi caMe JOKYMEHTHU BBaXKAIOTbCA pilleHHAMHU NpO MpoBa-
JOKEHHS IJIAHOBAHOI AiJIbBHOCTI Yy BUNAAKY PYy6oK Jiicy. Byab-akiii
pyb1ui mepeaye JaHLIOT OTPUMaHHS Pi3HUX [ 03BIJIBHUX JOKYMEH-
TiB. SIK Hac/MiAOK, AJis Cy6’€KTa roCoJaplOBaHHS 3a/MLIAETHCA He-
3p03yMiJIMM, Ha IKOMY 3 eTalliB OTPMMaHHA [03BIJIbHUX JOKYMEH-
TiB HeoOXi/iHO npoxoauTh OB/l. 3rilHO 3 YUHHUM 3aKOHO/IaBCTBOM,
6e3nocepesHiM 03BIIBHUM JOKYMEHTOM Ha NPOBeJEHHS PYOKU €
Jlicopy6HUM KBUTOK (cT.69 JIK YKkpainu), ajie oKpeMi JIiCOKOPUCTY-
Badi MOXYTb I[OPIiYHO OTPUMYBATH JECATKH i COTHi JIiCOpyOHHUX
KBUTKIB Ha pybKH, siki migisaratote OB/. [IpoBefeHHs nmpoueaypu
OB/l 1040 KOXKHOI 3 TakKUX PyOGOK OKpeMo - Iie TUCS4i npoueayp
11070 Py6OK Jicy 1opidyHO. 3 MeTOH YHUKHEHHS 6I0pOKPAaTUYHOTO
nepeBaHTakeHHs1 MiHnpupoau OyB HaJJaHUM JIMCT-PO3’sICHEHHSA
[4], 3riZHO 3 AKKMM pillEeHHSAMHU NPO NPOBA/PKEHHS MJIaHOBAHOI Aisi-
JIBHOCTI /151 pybOK rOJIOBHOTO KOPUCTYBAaHHS € MaTepiasu JicoB-
NMOPAAKYBaHHSA Ta pO3pPaxyHKOBa JICOCiKa, JJIF CYyLiJIbHUX CaHiTap-
HUX pyOOK — IJIaH 3aXO/[iB 3 MOJIIMIIeHHS CaHiTapHOrO CTaHYy JICiB.

195



BignosigHo, OB/] mifisiratoTh oJHO4YacHO yci pyOKH, mepeJivyeHi
B JlaHUX JOKYMeHTaxX. fKIo Taki JOKYMeHTH Jisnd A0 BBeJeHHH
OB/l B gito, To HeobxiAHICTE NpoBoAUTH npoueaypy OB/l BincyTHS.
OpHak JAaHUM JIMCT HOCUTH JIMIe peKOMeHJalilHUM xapakTep
i He BCTAHOBJIKOE NPABOBUX HOPM.

Y P. IV-1 MetoanuHux pekoMmeHJaniil [3] pekoMeHAY€ETbCs
3 MeTOK CKOpOYeHHd KijbKocTi npouenyp OB/l aisg oTpuMaHHA
KOXXHOTO JIiICOPyOHOTO KBUTKA Ta 3MeHIUIEeHHs aJIMiHiCTPaTUBHOIO
HaBaHTaKeHHs i 3a6e3neyeHHs npoBeZeHHs OB/l Ha Tomy eTari,
KOJIM 1lle pO3IJ/IAAAITHCA ajJlbTePHATUBU JIiCOrOCNOAAPCHKUX 3aX0-
AiB, npoBoguTu OB/l 1o moroa:keHHs i 3aTBep/PKeHHs1 MaTepiasiB
JIICOBNOPSZIKYBaHHS, pPO3PaxXyHKOBOI JIiCOCIKM abo MJaHy 3axo/liB
3 MOJIINLIEHHS CaHITapHOTrO CTaHy JiciB. lle f03BoIUTE B moJajb-
1IOMY a) MpeTeHAYyBaTU Ha OTPHMMaHHS JicCOPyOHUX KBUTKIB Ha Ji-
COTOCIOJIAapChKi 3aX0/M, 10 MepejbadeHi BiMOBiAHUMU MaTepia-
Jlamy, i 6) BpaxyBaTH eKOJIOTiUHi yMOBU NMPOBAa/XKeHHS AiIbBHOCTI,
BU3HaveHi y BUCHOBKY 3 OB/, y JiicorocnoijapcbKii JOKyMeHTalLlii.

OfHaK BiACYTHICTh YiTKOTO 3aKOHO/ABYOI'0 PETyJII0BaHHA Ta
peKoMeHJaliMHUU XapaKTep aKTiB MiHICTEPCTB 3yMOBJIIOE HACTYII-
Hy cuTyalito: 1) okpeMi JyicokopuctyBadi npoBogsaTb OB/] HaBiTh
3a HasIBHOCTI 3aTBep/pKeHUX MaTepiasiB JicoBHOpsKyBaHHS (Ha-
npukaj, YepHiBelbka 06/1acTh); 2) OKpeMi JIiCOKOpUCTYBadi mpo-
BOJIATH MPOIEAYPY JIUIIIE Micjas po3po06KH (a iHoAi i 3aTBepHKEHHS
Ha JIICOBNOPSAAHUX HapaJax) HOBUX MaTepiaJsiB JlicOBMOPsAKYBaH-
Hs Ta po3paxyHKoBoi Jicociku (Hampukiaz, »KuTtoMupcbka 06-
JlacTb); 3) iHWII He 3Ba)KalOThb HA JIUCT-PO3’SICHEHHS i KepyroThbcs
BUKJIIOUHO 3aKOHOM, a TOMY i He POBOJSAThL PyOKU I'OJIOBHOTO KO-
pPUCTYyBaHHS ILIOLIEe0 MOHAJ OAWH rektap (AJs npukjiaany, JIbBiB-
CbKa 006J1acTh); 4) JicOKOpUCTYyBadi OKpeMHUX 06JsacTell (30KpeMa,
3akapnaTcbka, IBaHo-®PpaHkiBcbka, BosimHcbka, TepHomijibcbka
o6sacti) He npoBoAsATb OB/I, OCKiJIbKM KOPUCTYIOTBCA YMHHUMU
MaTepiasiaMu JlicoBNopsiiKyBaHHs; 5) y psaai Bunagkis OB/l mpoBo-
JUTbCSA LOA0 YCix pyOOK, MepesiyeHUMX Yy MaTepiajax JiiCOBMO-
PAAKYBaHHA 4M IepeJiiKkax 3axO0JiB 3 IMOJINLIEHHS CaHITapHOIO
cTaHy JiciB [5].
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Xou BrnpoBamxeHHs npoueaypu OB/l py6ok Jiicy miiBUILMIO
IIp030PiCTb BeJeHHd JIICOBOTO roCnoAapcTBa, CTBOPUJIO CIPUATIIH-
Bi yMOBHU /151 36epeKeHHs JlicoBOro 6iopisHOMaHITTs, 360py fKic-
HUX HayKOBHUX JJaHUX PO YKPaAIHCBKI JIiCH, TOILO, OJAHAK HiIBUILLEH-
HA edekTUBHOCTI npoueaypu OB/l py6ok Jiicy noTpebye BnpoBa-
JDKeHHS psAay KpokiB. EQeKTHUBHOCTI crnpusiTUMe 3aTBepKeHHS
MeTtonuku npoBefeHHs OB/l y rasysi JiicoBoro rocnojapcTBa B
SIKOCTi 060B’SI3KOBOTO /IS BUKOHAHHS JOKYMEHTA, 1[0 /103BOJIUTh
CTBOPUTHU NEBHUHN CTAaHAAPT NPOBeJEHHS OL[iHKU BILIMBY Py6OK Ha
JOBKIJIJISA, MiABUIYIOUYH SIKICTb 3BiTiB 3 OB/] i BiANOBiJHMX BUCHOB-
KiB 3 OB/I.
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Ouier JIbHUMIIBKU,

KaHAUAAT IPUJUYHUX HayK, IOLeHT,
JoueHT Kadeapu

aAMiHicTpaTuBHOrO i $iHaHCOBOTrO NMpaBa
(/Ibgiscobkutl HayioHabHUlL yHIGEpcUmMem
imeni I. ®paHka)

IPOBJIEMHU 3ACTOCYBAHHA
IOPUAMYHOI BIMOBIJAAJIBHOCTI
3A IOPYIIIEHHSA 3AKOHO/JIABCTBA

PO NMPALI0 ®I3UYHUMU

OCOBAMHU-NIANPUEMLIAMU

3rigHo 3 m 22 4. 1 cT. 92 KoHcTuTyuii YkpaiHu BUKJIIOYHO
3aKOHaMU YKpaiHU BU3HAYAKTHCA 3acaZy LIMBIJIbBHO-NIPABOBOI Bif-
NOBiANbHOCTI; AiAHHA AKi € 3JI0YHMHAMHU, a/IMiHICTPAaTUBHUMH a60
JUCLUIIIHAPHUMHU IPaBONOPYLLIEHHAMHY, Ta BiZIIOBIJa/IbHICTb 33 HUX.

Y mexax odililiHOro HOpMaTUBHOIO TJyMadyeHHs BKa3aHOI0
KOHCTUTYyLiMHOro npunucy, Koucruryuintaui Cyg Ykpainu y o. 1.1
pe3osoTUBHOI yacTuHU PimenHsa Big 30.05.2001 p. Ne 7-pn/2001
BKa3aB, 1[0 HUM Oe3nocepeHbO He BCTAHOBJIIOIOTHCS BUAM HOPH-
JAUYHOI BiAnoBigaabHOCTI [1]. 32 UM MOJIOXKEHHSM BUKJIIOUHO 3a-
KOHaMM YKpaiHU BU3HA4YalOThCA 3acajid [JUBIJIbHO-NIPaBOBOI BiAMO-
BiIaJIBHOCTI, a TaKOX JiIHHS, 1[0 € 3JIOYMHAMH, a/IMIHICTPATUBHHU-
MU ab0 JUCLUIIIHAPHMMM NPAaBONOPYLIEHHSAMHU SIK MiJICTaBU KpH-
MiHaJIbHOI, aIMIHICTPAaTUBHOI, AUCUUIIIHAPHOI BiANOBIAAJIBbHOCTI,
Ta BiAnoBigasbHOCTI 3a Taki AisHHSA. 3a3HadyeHi MUTaHHSI He MO-
»KyTb OYTH NpeaMeTOM peryJiloBaHHS MMiI3aKOHHUMU HOPMaTHUBHO-
NIPaBOBUMH aKTaMHU.

TakMM 4YHMHOM, Ha KOHCTUTYLiHHOMY piBHi BificyTHi o6Mme-
>)KEHH CyBepeHHUX IIOBHOBaXKEHb Jlep>KaBU 1100 OpraHisanii cuc-
TeMU JepKaBHOr0 MPUMYCYy 3 MeTOH 3abe3NedyeHHS BUKOHAHHS
NOCTAHOBJIEHUX Tepe], Helo 3aBJaHb i PyHKIiN (B yacTUHI 3ampo-
BaJ>KeHHA Ha PIiBHI 3aKOHY fAK pillleHHA BUILOI IOPUAUYHOI CUIU
HOBMX BU/IB BiJANIOBiJa/JbHOCTI, BiANOBiAHUX IM CKJIaJiB IpaBoIIo-
pylleHb i CaHKLiH 32 iXHE BYNHEHHS ).
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Taka mo3unisa BiAmoBifae i mpakTULi EBPONENCHKOro CyAy
3 MpaB JIIOJWHH, 3a KO0 Jep:KaBy MOBUHHI MaTU MOXJIHUBICTh 3a-
KOHHO 06paTH A0JaTKOBI WPUANYHI 3aX044 Y BiZNOBiAb Ha colia-
JIbHO Hebe3MeyHy NOBeJiHKy (HampukJ/aj, HeJoTPUMaHHS paBUJ
JLOPOXKHBOTO PYXy / YXUJIEHHS BiJl CIJIaTH NOAATKIB) 3a J0NIOMOT 00
pi3HUX IpoIeayp, 0 YTBOPIOKTh €NHE IliJie 3 THM, 1106 BUpilIy-
BaTH Pi3Hi acmeKTH coliaibHOI Tpo6JIeMH, 1[0 BUHHKJIA, 32 YMOBH,
10 3aCTOCOBaHI IPUANYHI 3aCOO6U B CYKYIHOCTI He € HaJMipHUM
TATapeM JJisl TAKOi 0COOH.

Y Tux cnpaBax, /e IOCTa€ NUTAaHHA BiANOBiHO [0 cTaTTi 4
[IpoTokouy N2 7 [2], 3aBJlaHHS Cy/ly MOJISITA€E Y TOMY, 11106 BUSHAYH-
TH, Y4 Hece 3a c06010 KOHKPETHUH HallioHaJbHHUH 3axij, 110 ocKap-
’KYETbCS, 32 CBOEI CYTTIO, 260 3a HACJIi/IKaMHU, MO/IBiliHe 3acyKeH-
HA Ha LWIKOAY JIOJWHI, Y4 Ha BiAMIHY BiJi |bOr0, BiH € IPOAYKTOM
iHTerpoBaHoi CUCTEeMH, L0 J03BOJISAE PO3IJIAHYTU pi3HI aclneKkTH
MPOTUNPABHOI MOBEAIHKH HaJIe)KHUM YUHOM, CTBOPHOIOYHU €JUHE
1iJie; ocob6a Npu LibOMY He MiAJA€ThCS HeclpaBeAJInBOCTI.

He mMoxHa TiiymayuTu ctarTio 4 [IpoTokosy N2 7 TakuM 4u-
HOM, 1o JloroBipHHUM /Jiep>kaBaM 3a60pPOHEHO OpraHi3oByBaTH iX
MpaBOBi CUCTEMH TakK, 1106 3a6e3neYUTH 3aCTOCYBaHHSA CTaHAAPT-
HOro ajMiHicTpaTuBHOro mwrTpady 3a HenpaBOMIpHO CIJIaYeHUU
MOJATOK (X04a TaKa CaHKIis KBaTIQiKYETbCA K «KpUMiHaJbHa»
JJIs1 LjiJiell rapaHTiil cnipaBeJJIMBOTO CyZl0BOTO PO3TJIsIAY B paMKax
KoHBeHI1ii) i B TUX 6iJIbII CEpHO3HUX BUIAJIKAX, KOJIU € AOIIJIbHUM
NPUTATHYTH [0 BiANOBiIaJIbHOCTI NOPYIIHUKA 32 HAasABHOCTI Joja-
TKOBOTO eJIEMEHTA, MIPUCYTHbOTO B HeCIJaTi, 30KpeMa LIaXpanchb-
KOl IIOBeJjiHKH, 9Ka He pO3IJIAJAEThCA B aMiHICTpaTUBHUX NIPOBa-
JPKEHHSX 3 BiflIKoAyBaHHA noJaTkiB. MeTot ctatTi 4 [IpoTokoay
Ne 7 € 3amo6iraHHsi HeclipaBeJ/JIMBOMy 0GBHHYBaYyeHHIO abo MoKa-
paHHIO 0co6H ABivi 3a 0/He KpUMiHaJi3oBaHe JisiHHA. Lle, ogHaK, He
CTaBUTh N103a MeXaMU 3aKOHY MIPaBOBi CUCTEMH, B IKUX 3aCTOCOBY-
€TbCA KKOMIIJIEKCHUU» MiJXiJ A0 cOLiaJbHOTO MPOCTYIKY i, 30Kpe-
Ma, HiJXij, 10 BKJ/IOYA€E NapasesbHi eTanyd NpaBOBOr0 pearyBaHHA
Ha NIpaBONOpPYLIEHHS 3 60Ky Pi3HUX OPraHiB i 151 pisHUX LiNeH.

HesBaxatrouu Ha Te, o crarTd 4 [IpoTokosy N2 7 crocyeTbcsa
rapaHTid mpaB ocobu y cpepi KpUMiHAJIBHUX JiHb Ta BiAIOBi-
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JaJIBHOCTI 33 HUX, 3Ba)Kal0YM Ha aBTOHOMHICTb IPaKTUKU TJyMa-
YeHH i 3aCTOCYBaHHA NoJoxeHb KoHBeH1ii EBpONENCbKUM CyZ0M
3 paB JIIOJWHU (B TOMY 4YMCJIi, HarojoueHoro caMmuM CysoM o3Ha-
YeHHS1 «KPUMIiHAJbHOTO» JUJIA LiiJlell rapaHTild cnpaBeAJMBOroO Cy-
JlOBOTO po3r/siay B paMmkax KoHBeH11ii), 3 ypaxyBaHHSM 3arajbHOro
3aCTOCYyBaHHSI IPHUHIUITY IOPUJUYHOI BiiMOBiJasibHOCTI «non bis in
idem» 3rigHo 3 4. 1 cT. 61 KoHctuTy1il YkpaiHu, 0CHOBOMOJIOXKHI
cbopmoBaHi BUCHOBKH Cyay 11010 HOTO HOPMATHBHOI XapaKTepHc-
THUKU € peJIeBAaHTHUMHU [0 JJaHUX IPaBOBiJHOCHUH.

A63am 2 4. 2 cT. 265 K3nll Ykpainu (B peaakiii 3akoHy
Ne 77-VIII) BcTaHOBUB BiZiNOBiAANbHICTD IPUANIHUX TA Qi3UUHUX
oci6 - mianpueMIliB, SKi BUKOPUCTOBYIOTh HallMaHy Npaliio, y BU-
rasafi wrpady B pasi pakTUYHOrO AONYCKYy NpaliBHUKA 0 po6OTH
6e3 opopMJIeHHS TPYAOBOro AOTrOBOpPY (KOHTpPAKTY), 0dOpMIeHHS
npaniBHHMKa Ha HEMOBHUH po6o4yHi yac y pasi ¢aKTHUYHOro BUKO-
HaHHs po60TH MOBHUH po60OYMI Yac, yCTAHOBJEHUH Ha MiJIpUEM-
CTBI, Ta BUILJIATH 3apo6iTHOI myaTu (BUHAropox) 6e3 HapaxyBaH-
HA Ta CIJIaTH €JUHOTO BHECKY Ha 3arajJbHO0O0B’SI3KOBe Jlep>KaBHe
coljjaJibHe CTpaxyBaHHS Ta NOJATKIB — y TPUALUATUKPATHOMY pO3-
Mipi MiHiMaJbHOI 3apo6iTHOI MJaTH, BCTAaHOBJEHOI 3aKOHOM Ha
MOMEHT BUSIBJIEHHSI MOPYLIEHHS, 32 KOXXHOTO MpaLiBHUKA, L0J0
AKOT0 CKOEHO NOPYIIEHHS.

JlomaTkoBo 4.4. 3, 4 cT. 265 K3nll YkpaiHu KOHKpeTH3yBaJa,
mo mwrpadu, HaKIaLEHHS SKUX MepelbaueHO YacCTUHOIO JPYTrolo
i€l craTTi, € PiHAHCOBUMM CaHKIIiAMHU i He HaJIeXKaTh JI0 aAMIHICT-
PaTHUBHO-TOCNOAAPCHKUX CAaHKLiM, BU3HAUYeHHUX IJaBolo ['ocnoznap-
cbKoOro Kojiekcy Ykpainu. lllTpadu, 3a3HaueHi y yacTuli Apyriit miei
CTaTTi, HAK/JIaJalTbhCAd LeHTPaJIbHUM OpraHOM BHUKOHAaBYOl BJajHy,
110 peasi3ye JepKaBHY NOJITHUKY 3 IMTaHb HarJasJy Ta KOHTPOJIIO
3a JoJep)KaHHAM 3aKOHOZABCTBA NPO Npallo, y NOpsAAKY, BCTAHOB-
seHoMy KabineToMm MiHicTpiB YkpaiHu.

3rigno 3i cT. 238 'K Ykpainu 3a nopylieHHs BCTaHOBJIEHUX
3aKOHOJABYMMHU aKTaMHU NpPaBUJ 3JIMCHEHHA IOCNOAAPCHKOI Aif-
JIBHOCTI 710 Cy6’€KTIB rocrno/ilaproBaHHsl MOXYTb OyTH 3aCTOCOBaHI
yHNOBHOBaXEHUMU OpPraHaMU Jiep>kaBHOi BJaJu abo opraHaMu Mic-
LIEBOr0 CaMOBPSAAYBaHHA aJMiHICTPAaTUBHO-TOCIOLAPChKI CaHKII,
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TO6TO 3aX04u opraHisaniiHo-NpaBoBOTr0 ab0 MallHOBOI'O XapakTe-
py, CIIpsIMOBaHi Ha MPUNUHEHHS NPaBONOPYLIEHHS Cy6 €KTa rocro-
JaploBaHH4 Ta JiKBigalito Horo HacaiaAKiB. Bugu agMinicTpaTuBHO-
roCnoAapChbKUX CaHKLiM, YMOBH Ta MOPsJO0K iX 3acTOCyBaHHSI BHU-
3HavyawTbcad UM KogekcoM, IHIIMMHU 3aKOHOJAaBYMMH aKTaMHU.
AZIMiHICTpaTUBHO-TOCIOAAPCHKI CAHKIII MOXKYTh 6YTH BCTaHOBJIEHI
BUKJIIOYHO 3aKOHaMU. O/IHi€l0 3 TaKUX CaHKIiM € i agMiHicTpaTUB-
HO-TrocnoJapcbKuit mrpad.

Jocni)xeHHA LbOro TOJIOXKEHHA [03BOJIIE NIPUUTU [0 BU-
CHOBKY, 1110 BU3HAYeHHA aIMiHICTPaTUBHO-TOCNIOAAPCHKUX CaHKLI M
BIZIMOBiJa€ PO3YMIHHIO 3aXO[iB [lep>KaBHOTO NMPUMYCYy, L0 € Hac-
JIiJKOM BYMHEHHS BiJANOBiJHOTO NpPAaBOMOPYIIEHHS, Ta MA€ €NUHY
OHTOJIOTIYHY OCHOBY i3 3aX0/jJaMU IOPUAAYHOIL BiIOBIJAaJIbHOCTI.

HopmaTuBHe HOMiHyBaHHS mTpadiB 3a ct. 265 K3nll Ykpai-
HU K QiHaHCOBUX CaHKIIM Ta ¢opMasibHe BiiMe)KyBaHHS iX 3aK0-
HOZABLeM BiJi aJAMIiHICTPAaTUBHO-TOCIHOLAPCbKUX CBiJYUTH NpPO
3/ilicHeHHs ¢$opMasibHOI MpaBoBoOi KBaJidikalii BifnoBiHO A0 Ha-
LiIOHAJIbHOT'0 3aKOHO/IaBCTBA B MeXaX aBTOHOMHOTO BUAY BiZANOBi-
JaJbHOCTI 3 TSOXKIHHAM 10 03HauYeHHs $iHAaHCOBOI BiANOBiAa/IbHOC-
Ti, BctaHoBJieHOi ¢T. 111 IIK YKpaiHu (BCTaHOBJIIOETbCA Ta 3aCTO-
COBYETBCA 3a NOPYLIEHHS 3aKOHIB 3 NUTaHb ONOJAaTKyBaHHA Ta iH-
1I0T0 3aKOHOZABCTBA 3riflHO 3 UM KojekcoM Ta iHIIMMH 3aKOHa-
MU; ¢iHaHCOBaA Bi/[IOBiZJa/IbHICTb 3aCTOCOBYEThHCS y BUTJIsA/I IITPa-
¢dHux (PiHaHcoBUX) caHKLiH (1TpadiB) Ta/abo neHi).

Taka HOpMaTHBHA NpaBoBa KBasidikallis mpaBonopylieHHs
BIZIMOBIZHO /10 HALLiOHAJIbHOTO 3aKOHO/IaBCTBA € NepIIMM BU3Ha4a-
JIbHUM KpUTepieM «TecTy EHressa» o0 OLiHKY NIPUPOAU AJs 3a-
CTOCYBaHH# NpUHOUIY non bis in idem. BogHouac, HacTynHi - cama
NpUpo/ia NPABOIOPYIIEHHS Ta CTYIiHb TSXKKOCTI MOKapaHHS, fKe
0coba pU3UKYE NMOHECTH, € aJIbTEPHATUBHUMH, He 060B’SI3KOBO KYy-
MyJIATUBHUMHM, B TOH 4Yac K KyMyJSTUBHUH MNiAXiJ He BUKJIIOYA-
eTbcsa (. 105 pimenHs Besunkoi manaTtu €BponelcbKoro cyny 3
npaB JIOJAUHU y cnpaBi «A. Ta B. nporu Hopgerii» (A. and B. v.
Norvey) (3assBu NeNe 24130/11, 29758/11) Big 15.11.2016 p.).

3a Ux YMOB, HOPMaTUBHUX Ta GpaKTUYHUX MiJCTaB BigHOCH-
T wtTpadu 3a ct. 265 K3nll Ykpainu go 3axoziB aamiHicTpaTuBHOI
BiJMOBiJaJIbHOCTI HEMAE.
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BoaHouac, 4. 3 cT. 41 KnAll Ykpainu (y pefakuii 3akoHy
Ne 77-VIII) BcTaHOBWJA aJMiHiCTpaTUBHY Bi/J|IOBiJa/sbHICTL 3a
dakTUYHUM AoNMycK mpaljiBHUKA A0 po60TH 6e3 0pOpMJIEHHS TPY-
JlOBOTO JI0r0BOpPYy (KOHTPAKTYy), AOMYCK A0 po6OTH iHO3eMIus abo
ocobu 6e3 rpoMajsiHCTBA Ta OCi6, CTOCOBHO SIKUX HNPUHUHATO pi-
meHHs Tpo 0QOpPMJIEHHSI JOKYMEHTIB [iJIs BUpIlleHHS MUTAHHSA
I0JI0 HAJlaHHS CTaTycy OiXKeHIlsl, HA YMOBaX TPY/A0BOTO J0TOBOPY
(koHTpaKTy) 6e3 J03BOJIy Ha 3aCTOCyBaHHSI Mpalli iHO3eMIsA abo
ocobu 6e3 rpoMajisHCcTBa Y GopMi HakJIaAeHHA wTpady Ha Mmocaao-
BUX 0OCib MiANPUEMCTB, yCTAaHOB i opraHisalii He3asexXHo BiJ dop-
MH BJIACHOCTI, Gi3MYHHUX 0Ci6 — MiANPHUEMLIB, Ki BUKOPHUCTOBYIOTh
HallMaHy npauto, Bij n’aTUCOT 0 oAHiel THCAYi HeomoJaTKOBYBa-
HUX MiIHIMYMIB J10X0/1iB TpOMa/isH.

Posrasparoyu y acnekTi aHa/1i30BaHUX HOPMAaTUBHUX MIPUIIU-
ciB BifimoBiZiafbHICTh 32 GaKTUYHUM JIOMYCK MpaliiBHUKA 10 Po60o-
TH 6e3 0pOpMJIEHHST TPY/I0BOTO 0T0BOPY (KOHTPAKTY) Y AiIbHO-
CTi IOPUJUYHOI 0cOOH, IKUN TATHEe 3a c0O00 HaKJaJeHHs wTpady
SIK Ha puAgu4yHy ocoby (cT. 265 K3nll Ykpaiuu), Tak i npuTarues-
HS 10 aAAMiHiCTpaTUBHOI BiANOBiAa/IbHOCTI ii mocaoBUX 0Cib 3rij-
HO 3 4. 3 cT. 41 KnAll Ykpainy, a Hi popMasbHUX, a Hi paKTUIHUX
IepenIKko/i, 3Ba¥Kaluu Ha pi3HUI0 Cy6’EKTHOrO CKJIaAy BiJnoBiza-
JIbHOCTi B 06M/]BOX BUIIA/IKaX — HEMAE.

BozpHouac, Takuii BUCHOBOK He BiJIIOBiZla€ B pasi BCTaHOB-
JIEHHS BiJIMOBi/IHOTO MPaBONOpYIIeHHA V Ais/bHOCTI pisuyHOi oco-
6u - nignpueMIs, IKUH € cy6'€KTOM 3ax0/iiB BiANIOBiIa/IbHOCTI i 32
cT. 265 K3nll Ykpainu i 3a 4. 3 cT. 41 KnAll Ykpainu.

HesBaxkatoun Ha ¢opMasibHy BiAMiHHICTH BU/IB BiAmoBiJa-
JILHOCTI Ta, y 3B’I3KYy i3 I[UM, JOTPUMaHHs rapaHTii 4. 1 ct. 61 Kos-
ctuTyuii YkpaiHy, abco/Il0THA TOTOXKHICTb CKJIa/ly TPaBONOpYLIeH-
Hsl Ta MPUPOJU CaHKIiN (2-ult Ta 3-ii KpuTepik «Tecty EHresns»),
BUpillleHHA NHUTaHHS OJHOYACHOTO 3acTocyBaHHA cT. 265 K3mll
Ykpainu Ta 4. 3 cT. 41 KnAll YkpaiHu y KOHTEKCTi caMe NpUHLUITY
BEPXOBEHCTBA NpaBa 0cO6HU, a He 06’€KTUBHOI 3aKOHHOCTI, epej-
0avyae HeOoOXiZHiICTb JOCHi/KEHHS BigmoBigaspHOCTI 3 mo3uIrii
«KOMILJIEKCHOCTI» Aii caHKIill K eJleMeHTIiB €JMHOI cucTeMH 60-
pPOTHOU 3 MPABOMOPYIIEHHSM, a He AyOJIIOBaHHS 3aXOJiB BiAIOBi-
JaJabHOCTI 3 MeTolo ¢ickasizanii mrpadis.
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JocnigpxeHHsa [loAcHIOBa/NbHOI 3allUCKXA OO0 NPOEKTY, 110 Y
noJiajblIoMy 6yB NPUHUHATH i HA6YB YUHHOCTI siKk 3akoH Ne 77-VIII,
BKa3ye Ha Te, 10 cy6’€eKTOM BifgmosizanbHocTi 3a cT. 265 K3nll
YkpaiHu Hajexa/0 BU3Ha4aTH IPUJUYHUX 0Ci6 Ta $i3WYHUX 0Cib-
niJnprUeMIB, B TOH ke 4ac, cT. 41 KnAll Ykpainu 3a HOpMaTUBHUM
MiIX0A0OM MIOoA0 Cy6'€KTa aJMiHiCTpaTHUBHOI BiJMOBigasbHOCTI,
Cy6’€eKTOM NPaABOMOPYLUIEHHSI BCTAHOBJIIOBAJIA JIUIIE CHEeLiaJbHOTO
Ccy6’eKTa - MOCaJI0BUX 0Ci6 WPUANYHUX 0Cib. Takui miaxij MaB 3a-
6e3ne4yyBaTH 0YEeBUJHUI KOMIIJIEKCHUH XapaKTep BIJIMBY SIK L1010
6e3nocepeAHbOTO pPOGOTOJABISA, TaK i ocib, ski ¢opMywTh Ta
NpUUMaloTh pillleHHs Bif Horo iMeHi.

3araJpHUM NPUHLMI non bis in idem He BUKJ/IOYa€E MpoBe-
JleHHs Mo/IBifHOT'0 MPOBa/PKeHHs], 32 YMOBH, L0 6yAyTh BUKOHAHI
neBHi yMoBHU. 30KpeMa, B acnekTi ctaTTi 4 [IpoTokosay Ne 7 €CILI
TaKOl0 yMOBOIO Ha3WBa€ JOBeJeHHd, 110 NOJBiMHI MpoBaJKeHHH
6yJIM «JOCUThb TiCHO MOB’sI3aHi 3a CYTTIO Ta y 4yaci». [HaKIlle KaxyyH,
10 BOHU 00’€/lHAHi HA KOMILJIEKCHIH OCHOBi i YyTBOPHOIOTH €JlUHE
uisie. lle o3Hayvag, 10 He TiJIbKKM MeTa i 3acobH, IKi BUKOPUCTOBY-
I0TbCS JJis 11 JOCSTHEHHS MaloTh JIONMOBHIOBAaTHU OJIHE OJHOrO 3a
CYTTIO Ta OYTH NOB’SI3aHUMMH Y 4aci, a U Te, 110 MOXKJ/IMBI HaCHiIKU
TaKoro NMpaBOBOr0 pearyBaHHS Ha BiJNOBiJHYy MOBeJiHKY MalOTb
OyTH NpONOpUiMHKUMU i MepenbadyyBaHUMU AJs 0Ci6, IKUX BOHU
CTOCYIOTBCH.

MarepianbHi KpuTepil AJi1 BU3HAa4eHHS TOrO YU iCHye no-
CUTb TiCHUM 3B’SI30K 3a CYTTIO, BKJIIOUAIOTh B cebe:

- Y{ NepecaifyoTh pi3Hi NpoBaJKeHHs B3a€EMO/J0IN0BHIOIOY]
LiJi i, TAKUM YUMHOM, CTOCYIOTbCSl He TiJibKU in abstracto, asie # in
concreto, pi3HUX aceKTiB COLiaJIbHO HENIPABOMIPHOI IOBEIHKY;

- YU € MOJIBiHHICTh MPOBa/PKEHHS Mepea6adyyBaHUM HaCi[-
KOM (SIK B 3aKOHOJABCTBi TaK i Ha MpakTUli), O4HOTO K TOro
ocrnoproBaHoro AisiHHA (idem);

- YM NPOBOJAATHLCA NapasesbHi NPOBaJPKeHHs TAKUM YMHOM,
1106 YHUKHYTH, HACKIJIbKH 1Lie MOXJIMBO, OY/|b-IKOT0 yOJII0BaHHSA Y
30MpaHHi, a TAKOX OIiHII /0Ka3iB, 30KpeMa, IIJISAXOM HaJIeXHOI
B3aEMO/Iii MiXX Pi3HUMHU KOMIIETEHTHHMH OpraHaMH 3 THM, 100
¢dbakTH, BCTaHOBJIEHI B OJTHOMY NPOBa/[>KEHHI TaK0X BUKOPHUCTOBY-
BaJIMCA B iHIIOMY IIPOBa/KEHHI;
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- i, mepu 3a Bce, Y4 BPaxOBYETbCA CaHKIiA y NepuioMy 3aBe-
pLIEHOMY NPOBa/KEeHHI B TUX NMPOBA/KEHHAX, AKI 3aBepIlIyThC
mi3Hile 3 TUM, 11106 0063, AKOI BOHU CTOCYIOThCS, HE Hecs1a HaAMi-
pHUM TaArap. OcraHHil pu3MK O6y/Je MeHII WMOBIpHUM y NPaBOBUX
CHUCTEeMaAX, Jie HaJlaroPKeHUM KoMIeHcaliiHUM MexaHi3M, IpHU3Ha-
YeHHUH [/ 3abe3MedyeHHs] MPONOPIiHHOCTI 3araJibHOI CyMH HakJia-
JeHux mrtpadis (m.m. 130, 132 pimeHHs Besvkoi nanatu €Bpomneii-
CbKOT'O CyAy 3 IpaB JIIOAUHU y cnpaBi «A. Ta b. npotu Hopgerii»
(A. and B. v. Norvey) (3asBu NeNe 24130/11, 29758/11) Bin
15.11.2016 p.).

B yMoBax 0ZlHOYAaCHOrO 3aCTOCYyBaHHSI CaHKIiH 10 ¢izuyHOi
ocobu - mignpuemisd 3a ctT. 265 K3nll Ykpainu Ta 4. 3 cT. 41 KnAll
YkpaiHu, o4yeBU/HO, L0 IPOBA/KEHHS He € NO0B’sI3aHUMHU 33 CBOEID
CyTTI0, BUXOAYM 3 O03BYUYEHUX KPUTEPIiIB, OCKIJIIbKU 3a LJIAMMU Ta
3aCTOCOBYBAaHMMHU CaHKIiIMM He € B33aEMOJONOBHIOIOYUMH, a Ile-
peabadaloTh MoJBilHE 3acTOCYBaHHS LOA0 OJHIET i Tiel k ocobu
JBOX WITpadpHUX KapaJlbHUX 3aX0AiB. lle € He siulIe HempoHopIii-
HUM Ta HaAMipHUM OOTSXKEHHSM L0/[0 TaKOi 0co6H, ajie il CTaBUTh
y HepiBHe IpaBOBe CTAaHOBUIIe NPHU BUYMHEHHI aHAJIOTIYHOIO Ipa-
BONOPYILIEHHS Y AiJIbHOCTI IOpUANYHOI 0co6U Ta $i3nuyHOI ocobu-
MiJANPUEMIISL HE HA KOPUCTb OCTaHHbOTO.

[Ipu pboMy, po3MexkyBaHHs cTaTycy ¢iznyHoi ocobu Ta i-
3UYHOI 0COOM - MiJANPUEMIISI HE 3YMOBJIIOE MOXJIUBOCTEHN Bixony
Bi/Jl IIUX BUCHOBKIB, OCKIJIbKM B 00M/IBOX BUIaJiKaX KapajbHa MeTa
BiZINOBiIa/IbHOCTI peasidyeThCA WOJ0 EAUHOTO Cy6’'€KTa MpaBa -
di3nyHOi 0cobH, siKa 3 METO 3aKOHHOTO 3/[iiCHEHHS roCnoJapcCh-
KOI JliIJIbHOCTI OTPUMYE AOAATKOBUU MpaBoBUU cTaTyc. OCKinbKHU
NpaBoOBUM cTaTyc nignpuemusa ¢isuyHa ocob6a 3 NOBHOW LUBiJb-
HOI0 Jli€e3faTHicTI0O HAabyBa€e B MOPAAKY peasiszalii cBoro npasa Ha
3/liliCHEHHS NiANPUEMHULBKOI AisIJIbHOCTI, IKa He 3a60poHeHa 3a-
KOHOM (4. 1 cT. 42 KoHctutynii Ykpainy, 4. 1 ct. 50 K Ykpainy, u.
1 cT. 128 TK Ykpaiuu).

1. PimenHa KoncruryuitHoro Cyay Ykpainu y cnpaBi 3a KOHCTUTYLN-
HUM 3BE€pHEHHAM BiKDUTOrO akKLiOHEepHOro TOBAapuUcTBa «BceykpaiHCbkUH
AknjoHepHuil Bank» mozo odiuniiiHOro TJyMauyeHHsS NMOJIOXKEHb MYHKTY 22
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yacTuHU nepuwoi cratTti 92 KoHctuTynil YkpaiHu, 4yacTUH nepiuoi, TpeTbol
ctaTTi 2, yactuHu nepiuoi crtatTi 38 Kojekcy Ykpainu npo agMiHicTpaTUBHI
NpaBonopyllieHHs (copaBa Mpo BiANOBiJa/JbHICTH HPUAMYHUX 0CI6) Bif
30.05.2001 p. Ne 7-pm/2001. URL: https://zakon.rada.gov.ua/laws/show/
v007p710-0

2. [Ipotokos Ne 7 no KonBeHujil npo 3axycT npas JIIOAUHUA Ta OCHOBO-
nosioxxHuX cBo6of. URL: https://zakon.rada.gov.ua/laws/show/994_804
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Jlroamuiia Kysnenosa,

KaHZUJaT IPUANYHHX HayK,

JIoLleHT KadepH yIpaB/IiHHA

y cdepi [UBIIBHOTO 3aXUCTY

(Yepkacwkili iHcmumym noxcesxcHoi 6e3neku
imeni I'epoie YopHobusa HYL]3 Ykpainu),
BikTopis YyGaHb,

KaHAUJAT eKOHOMIYHHX HayK, IOLeHT,
JIoLleHT KadepH yIpaB/IiHHA

y cdepi [UBIIBHOTO 3aXUCTY

(Yepkacwkili iHcmumym noxcesxcHoi 6e3neku
imeni I'epoie YopHobuss HY1]3 Ykpainu)

I[0/10 MUTAHHA
COLIAJIbHOTO MAPTHEPCTBA fIK CKJIAZIOBOi
OPTAHI3ALIIIHO-BUPOBHUYUX BIIHOCUH

KoHuennia conjaJbHOr0 napTHEPCTBA LIHMPOKO 3aCTOCOBY-
€TbCA B KpaiHax i3 po3BUHYTOI eKOHOMiKOl0. B cydyacHuMX ymMoBax
BOHA € OCHOBOIO peryJiloBaHHSl BiJHOCMH Mixk oco6aMy HalMaHOI
npani ta po6orogaBusaMu. CyTHIcTh Ii moJiAirae B NpoBeJieHi MmoJi-
THKH, 0 MiHIMi3y€e a60 BUK/II0YAE MOXKJ/IMBICTb COLlia/IbHUX KOH -
JIIKTIB y cdepi BUpoOGHUIITBA. 36epeKeHHs COIiaJIbHOT'O CIIOKO0 Ha
NiANPUEMCTBI € FOJIOBHUM 3MIiCTOM Ta METOH COL{iaJIbHOTO MapT-
HepCTBa.

TepMiH «collia/ibHe MAapTHEPCTBO» BIlepille 3’ IBUJIOCS B MpPO-
MUCJIOBO PO3BUHYTHUX KpaiHax 3axoy B kiHui XIX cT. mig yac BUHU-
KHEeHHS 3a4aTKiB BUpPOOHHUYOI JeMokpaTii. [licia apyroi cBiToBoi
BilHM B 3aKOHOJABCTBI KpaiH 3axoJy MoYyaJd 3aKpilrBaTHUCA
«IIOCTYNKU» POo6OTOJABLiB NpaliBHUKAM Yy BUIJIAJAI HaZlaHHS Hal-
MaHUM MpaliBHUKaM IpaBa Ha CliBy4acTh B yIpaBJliHHI BUPOOHH-
uTBoM. B HiMeuuuHi Ta ITanii noyanu 3’aBasTucs crisibHi po6iTHH-
yi pasiu Ha BUPOOHHULTBI, 0 GYHKLiOHYBaJMU Ha MapUTETHUX 3aca-
Jlax 3i ck/ajy NpeACTaBHUKIB pOOITHUKIB Ta poborozaBuiB. fAki
MoYaJiu Ni3Hillle HA3WUBaTUCS OPraHaMM COL[iaJIbHOTO NapTHEPCTBA.

Ha ykpaiHChbKHX 3eMJISIX B POKM Hely OyJIM rajly3eBi Ta Tepu-
TopiaJibHI KOJIEKTUBHI JIOrOBOPH, 1[0 BCTAHOBJIKOBAJIXU Tapudu 10
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OIJIaTH Ipali Ta Masu nNpoobpas coujalbHO-NAPTHEPCHKUX BifjHO-
cuH. OkpeMmi opraniszauiiiHo-npaBoBi cnoco6u coljiajJibHOro MapT-
HepcTBa npocaigkoByBanuca i B 60-80x pp. MUHYJIOTO CTOJITTA
Ta MaJld BUIJISJ, BUPOOHUYMX Hapaj, AisJIbHOCTI paj TPyAOBUX
KOJIEKTUBIB, yKJaZleHHS KOJeKTUBHUX JOr0BOpiB. [IpoTe B ropugu-
YyHil JiTepaTypi HA 3aKOHOJABYOMY PiBHi collia/ibHO-MAPTHEPCHKI
BiIJHOCMHU He BU3HadaaucA. [IUTaHHA Npo 3aKOHOJAAaBYe 3aKpil-
JIEHHS MOCTaJI0 Ha o4YaTKy 90-X pokKiB B nepio, nepuoi eKOHOMId-
HOI KpU3U.

[IoHATTA conia/sbHOrO MapTHEpPCTBA BCTAHOBJIEHO BapTO Po-
3rJIAJATH 9K CHUCTEeMY KOJIeKTUBHUX BIJHOCHMH MiX HaWMaHUMU
npaniBHUKaMH, po60TOaBLsIMH, BUKOHABYO0I0 BJIaJI00, SIKi BUCTY-
NalTb CTOPOHAMHU COLiaJIbHOIO NMapTHEpPCTBA y X041 peasidanii ix
coljiaJibHO-eKOHOMIUHHX MpaB Ta iHTepecis [1].

He eBponelicbKoOMy piBHi NPUHLMII COLlia/IbHOT'O NMAPTHEPCT-
Ba 3akpimyieHo KonseHnuiero MOII Ne 87 «CBo6oja acouiarnii Ta 3a-
XMCT IIpaBa Ha opradisanito», 1948p., aka 3akpinua piBHI npaBa
coujaJIbHUX NapTHePiB 10 3aXUCTy CBOIX iHTepeciB. KoHBeH1ida Ta-
KOX Iepejbayae NpaBo NpauiBHUKIB Ta NiIpUEMLIB BiJIbHO 0OU-
paTH CBOIX MpeACTaBHUKIB Ta GOPMYJIOBATH CBOIO Mporpamy Jiil.
Ocki/ZIbKM TaKi NporpaMu BiJiI3epKaJIIOIOTh NPOTUJIEXKHI iHTepecH
MpaliBHUKIB Ta MiANPUEMCTB, TO AJs IX COLiaJIbHOTO MUPY Heob6-
XiZiHa yroza comnjaJbHUX NapTHEPIiB K Heo6Xi/lHa yMOBa eKOHOMi4-
HOT'0 PO3BUTKY Jiep>aBU. [lo 1bOro 3BOAUTHCH CYTHICTb COLlia/IbHO-
ro MapTHepCTBa 3TifHO 3a3HavyeHoi BUllle KouBeHnii. [leperssuyTa
€BponeicbKa conjasbHa xapTisg 1996p. MiCTUTBh KOJIEKTHUBHI MpaBa,
Jlo dKHX HaJlexaTb MpaBo IpaliBHUKa i po6oTojaBls Ha:
00’eIHAHHA B HalliOHA/IbHI Ta Mi>kHapO/IHi opraHizanii /s 3axucTty
€KOHOMIYHHUX 1 couja/IbHUX IHTepeciB; YK/JIaJeHHs KOJIEKTUBHUX
JOr0BOpIB; y4acTb Y BU3HAYE€HHI Ta B NOJIINILIEHHI YMOB mpaui Ta
BUPOOHUYOTrO CEpelOBUILA HA MiANMPUEMCTBI; 3aXuUCT Bif AiH, w0
3aB/lal0Th IM LIKOAY, Ta IM Ma€ 6yTHU HaJlaHO BiJAMOBi/{HI MOXJIMBOC-
Ti /19 34iMicHeHHd ix QyHKLiH; iHPopMaLito i KOHCybTalil NpoTS-
rOM 3iliCHEeHHS KOJIEKTUBHUX 3BiJIbHEHb.

CrucreMa conja/bHOrO MapTHePCTBA OXOIUIKE Pi3HOMAaHITHI
rPyNH BiJHOCHH, SIK TO: Bi/THOCHHH, 1110 TIOB’I3aHi 3 yMOBaMH MpaIli
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Ta BiJHOCUHU MO BPEryJOBaHHIO TPyAo0BUX KOHPiKTIB. BigHoCH-
HHY, 1110 TIOB’sI3aHi 3 yMOBaMM Ipalli BKJIIOYalOTh B cebe, epli 3a BCe,
Bi/IHOCHMHH 3 KOJIEKTUBHO-/IOTOBIpHOI'O BPETYJIOBAaHHA. AJl)Ke came
KOJIEKTUBHUI JOTOBip BUCTYIAE TOJIOBHUM iHCTPYMEHTOM coliia-
JIbHOTO MapTHepcTBa. 3arajbHUM NOPSAAOK NPOBEJEHHS EPEr0BO-
piB 3 IpHUBO/ly BUGOPY HOr0 YMOB, @ TAK0X HOTO 3MiCT 6a3yEThCA Ha
iiei piBHOCTI CTOpiH Ta AOTPUMAaHHI B3aEMHUX iHTepeciB. Bix 3mic-
Ty HOPM, 1110 BKJIOYEHI 10 KOJIEKTUBHUX JOTOBOPIB, 3aJIEXKUTh 3a-
Oe3rneyeHHs CTaGiJIbHOCTI B3aEMOBIJHOCHH MiX MpalliBHUKaMU Ta
po6OTOIaBLSAMHM i 36eperkeHHsI HOpMaJbHOI'0 MiKpOKJIiMaTy Ha Ii-
AIPUEMCTBI.

CouiasibHe MapTHEPCTBO TiCHO NMOB’sI3aHe 3 «COIiaJIbHOIO0 aB-
TOHOMI€EIO», XapaKTepHOW A KpaiH 3axofny. TepMiH «couiasibHa
aBTOHOMIisi» BU3HAYa€ NpaBa CHiJIKU NMpaliBHUKIB Ta CHiJIKKU po6o-
TOJaBLiB CaMOCTilHO, 6e3 BTpy4YaHHs Jep:KaBU BUPIlIyBaTH HU3KY
npo6JieM, TOMY collia/ibHe MapTHEPCTBO MOXKJIMBE JIMIIEe 32 YMOBU
coljia/bHOI aBTOHOMII IapTHePIB.

Jlo cdepu couianbHOi aBTOHOMII BXOAUTh y4acTh NpaLliBHU-
KiB B ynpaBJliHHi BUpOOHULTBOM, Yy4acTb CIIJIKA NpaLiBHUKIB Ta
CHiJIKKU po6OTO/aBLiB B JislJIbHOCTI aAMiHICTpaTUBHUX Ta CYyJOBUX
OpraHiB 3 IMTaHb Npali Ta COLiaJIbHOTO CTPaxyBaHHH, peryJrBaH-
Hf TPYyZOBHUX BIJHOCMH WIJIAXOM KOJIEKTUBHUX JOr0OBOPIB, BHUpI-
IIEHHSI TPYAO0BUX KOHQJIKTIB. [l1 edeKTUBHOCTI Ta WOPUIUYHOI
CHJIM Collia/IbHOI aBTOHOMII Jiep>kaBa Ma€ BU3HATH peajibHe QYHK-
L[iOHyBaHHSA IHCTUTYTY KOJIEKTHUBHOTO JOTOBOPY, HaXaJIb B IPOEKTI
Tpynosoro Kojekcy Ykpainu Mu 1iboro He 6a4yumo. Ha migcraBi co-
L[iaJIbHOI aBTOHOMII colliaJIbHI NapTHEPU MOXYThb CTBOPIOBATU CBOI
opraHu, 3a JONOMOTOI IKWX BOHHU PeryJIIOITb B3aEMOBIJHOCHHH.
Posib feprkaBu NoJIsAITa€ y BUPOOJIEHI MiHIMaJbHUX HOPM y rajysi
npani, a TaKoX 34iHCHEHHI0 KOHTPOJIIO 32 JOTPUMaHHAM COliia/b-
HHMMH NIapTHepaMHU JiI040ro 3aKOHO/AABCTBa. B eKOHOMIYHO-pO3BH-
HYTHX KpaiHax colliaJlbHa aBTOHOMisl 06MeXXy€eThCs JiMlie BCTAHOB-
JIEHHSIM yMOB Ipali Ta piBHSA 3ap0o6iTHOI MJ1aTH.

CBiTOBHMM A0CBif, sIK cClipaBeAIMBO 3a3HayvaJia B CBill yac BYe-
HUM-paBo3HaBelb H.bosoTiHa 0BOAUTE, 1110 TPO6GJIEMH €KOHOMI-
KH 1 CYCIiJILHOTO XUTTS, B TOMY 4YHCJi ¥ cdepi 3acTOCyBaHHS Hal-
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MaHOi npali, BUPIIYIOTbCA ONTUMAJIBHO, AKLI0 peali3yeTbCcA opie-
HTallis He Ha KOHPOHTAIilo, a HA JJOCATHEHHS colliaJibHOI 3J1aro-
JY, Y3roJpKeHHs IHTepeciB pi3HUX CYyCHIJIbHUX IPyIL.

Ha cyyacHoMy eTani BuxoAy YKpaiHM 3 eKOHOMIYHOI KpU3H
coljajibHe NapTHEPCTBO NOK/IMKaHe 3a6e3NeYUTH CoLliaIbHUN MiK-
poKJiMaT MpaliBHUKIB Ta po60TOAABIiB, TapaHTyBaHHS OIJIATH
nparii Ta KOMIeHcal[iiHUX BUIJIAT 3 YpaxXyBaHHAM piBHS iHGJIALII.
Jlep>kaBa moTpebye EAUHOTO IPUAUIHOrO MeXaHi3My COIiaJIbHOTO
NapTHEPCTBA, SIKUM OW peryJyioBaB MpPaBOBe CTAHOBUIIE CTOPiH
i cy6’ekTiB.

1. KosicHuk O. [Ipo6/ieMU NO€LHAHHS Jlep>KaBHO-IPUBATHOrO Ta COLLi-
asbHoro naptHepcrsa URL: http://www.visnyk-/968p

2. Jlazop B. [lepcnekTHBH pO3BUTKY COLiaJIbHOTO NapTHEPCTBA y TPY-
noBoMmy mnpaBi Ykpainu. URL: http://www.visnyk-http://www.apdp.in.ua/
v30/03.pdf

3. Mouna M. 1. [Ipo6sieMu po3BUTKY COLjiaJIbHOT0 NapTHEpPCTBa B YKpa-
iHi Ta muiaxu ix BupimenHsa. URL: http://www.visnyk-econom.uzhnu.uz.
ua/archive/25_1_2019ua/37.pdf
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JIrn6omupa Meex,

KaHJU/JaT IOPUAUYHUX HAYK, JJOLEHT,
npodecop kadenpu
rocrno/iapCbKo-NpaBOBUX AUCLHUIUIIH
(/TvsiscbKull depocasHull yHisepcumem
8HympiuwHix cnpas)

PEAJIIBALIA MEXAHI3MIB BUPILIEHHA
3EMEJIbHHUX CIIOPIB
AK CI1I0COBH 3AXUCTY 3EMEJ/IbHUX IIPAB

Y cyyacHux peanifix HOpMU 3eMeJbHOTI0 KOJAEKCY YKpalHy, a
came ctatTa 152 3K YkpaiHy, 3rigHo fAKol JepxkaBa 3abesnevye
rpomMajsiHaM i OpUAUYHUM 0co6aM piBHI yMOBM 3axUCTy IpaB BJja-
CHOCTI Ha 3eMJII0, 3aJIMIIAEThCS, HA »KaJib, HEJIIEBOIO. A 4. 2 BKa3aHOI
CTaTTi rapaHTy€ 3aXWUCT NpaB Ha 3e€MJII0 He TIJIbKA BJIACHUKIB,
aJjle TaKOX 3eMJIEKOPUCTYBayiB. 30KpeMa, y Hill 3a3Ha4YeHO Te, L0
BJIACHUK 3eMeJIbHOI JiJAHKU 4YM 3eMJIEKOPHUCTYBad Ma€ NpaBo
BUMaraTH YCyHeHHs 6yAb-fIKUX MOpYLIeHb HOT0 HNpaB Ha 3eMJIIO,
HaBITb SIKLIO 1Ii MOPYILIEeHHsI He € NMOB’sA3aHi 3 M036aBJIeHHAM paBa
BOJIOJIHHA 3€MeJIbHOIO [IJIAHKOW, Ta BIJIIKOJAYBAaHHA 3aBJAaHHUX
30U TKIB.

HaykoBy auckycito BUKIMKAE 4. 3 cT. 152 3K Ykpainuy, 1o
MpUCBSIYEHA CII0C06aM 3aXMCTy NpaB Ha 3eMJ0. TyT 3a3Ha4Ya€eThCH,
1110 3aXMCT NpaB IPoMa/isiH i OPUJAUYHUX 0Ci6 Ha 3eMeJIbHI AiNSTHKU
3/1iIICHIOETHCS LJISIXOM: BU3HAHHS MPaB; Bi[HOBJEHHS CTaHy 3eMe-
JIbHOI AiMITHKY, IKWY iCHYBaB 10 NOPYIIEHHS NpaB, Ta 3anobiraHHsa
BUMHEHHIO [ilf, 1[0 MOpPYyWIYIOTh NpaBa Y4 CTBOPIOIOTh Hebe3neky
NOpPYLIEeHHs NpaB; BUSHAHHS HeJiNCHUM pillleHb OpraHiB BUKOHaB-
4ol BJIaJU YU OpraHiB MiCLeBOr0 CaMOBpsAAyBaHHSA; BU3HAHHSA [0-
roBOpy HeJiHCHUM; BiAIIKOAyBaHHS 3aIo/[iTHUX 30UTKiB; 3aCTOCY-
BaHH# iHIIMX, 1110 lepeibayeHi 3aKOHOM, CITOCO0iB.

3ayBaxxy i Te, 110 HaBeJeHa 3eMeJIbHO-IIpaBOBa HOpMa
3a cBoiM 3MicToM y IijJioMy 36iraerbcs 3i cT. 16 lluBisbHOrO
KOJIeKCy YKpalHM BiJIHOCHO CMOCOGiB 3aXWCTy LMBIJbHUX MpaB
Ta iHTepeciB.
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[IpoTe BiKPUTUM 3aJUIIAETHCS NUTAHHS e(PEeKTUBHOCTI
BKa3aHUX CNOCO6IB 3aXUCTy i piBHS 3aJl0BOJIEHOCTI iX 3aCTOCYBaH-
HSIM Cy6’€KTIB MpaBa Ha 3aXUCT.

Koncrutyuia Ykpainu y cT.13 nepesabayae, 1o Aep:xaBa 3a-
6e3rnevye 3aXUCT NpaB ycix 6e3 BUHATKY Cy6’€KTIB IpaBa BJACHOCTI
Ta rOCHOJapOBaHHS, a TAKOX 3aKpIMJIIOE PIBHICTh Nepes 3aKOHOM
ycix cy6’€KTIB MMpaBa BJACHOCTI Ta rapaHTYE KOXKHOMY 3aXUCT HOTO
npaB Ta CBOGO/I.

Yci ui npuUHUMIOBI MOJIOXKEHHS MOCIAAIOTh BU3HA4yaslbHe
3HaueHHs U AJ1A Cy0’eKTIiB 3eMeJIbHUX NpaBOBigHOCHH. BiacHuk
3eMeJIbHOI Ji/ITHKKM ab0 3eMJIEKOPUCTYBay Ma€ NpPaBO BUMaraTH
YCYHEHHS Oy/ib-sIKHX MOPYLIEHb HOro IpaB Ha 3eMJII0, HAaBiTh SIKILO
1i MOpYIIEeHHS He MOB’si3aHi 3 M036aBJIeHHSM IIpaBa BOJIOJiHHS 3e-
MeJIbHOIO AiISTHKOIO, 1 Bi/IIIKOAYBAaHHS 3aB/IaHUX 30U TKIB.

OaHUM i3 esleMeHTIB 3MicTy cy6’€KTUBHOI'O 3eMeJIbHOIO Ipa-
Ba € Ha/laHa MOKJIMBICTb MOr0 3aXMCTy y BCTAHOBJIEHOMY 3aKOHOM
nopsfky. CTocoBHO ¢OpM 3axUCTy, TO 3aKOHO/IaBellb 3a3Havae, 1110
3axMCT MpPaB Ha 3eMJII0 3/iHCHIOETbCS Y CYZJ0BOMY Ta ajMiHicTpa-
TUBHOMY NOPSAJKY.

AJle BUHUKHEHHIO HOBUX BU/IiB 3eMeJIbHO-IPaBOBUX KOH.Ii-
KTiB i 36i/IbIIIEHHIO BiZIMOBiHUX CY/J0BUX MTO30BiB MPOTUCTOITH Bij-
CYTHICTb [I€BUX MeXaHi3MiB 103acy[0BOr0 3axXUCTy 3€MeJIbHUX
cHopiB. 3aXUCT Cy6’€KTHBHOIO MpaBa Ha 3eMJIIO Nepe/i6adyae 3aXUCT
iHTepeciB Ta MpaBOMOYHOCTEN BJIACHHMKA 3eMeJIbHOI AiIAHKH abo
3eMJIEKOpUCTyBaya.

[IpaBo Ha 3aXUCT — Lje MOXKJIUBICTh TPOMa/ITHUHA 3aCTOCYyBa-
BaTH 3aX0/M NIPAaBOBOT0 XapaKTepy AJis BiZJHOBJIEHHS Il TOpyLIEHO-
ro 4yl OCIOplOBaHOro npasa. CyTHICTb NpaBa Ha 3axUCT MOJIATAE
y MOXJIMBOCTi Cy6’€KTa MpaBa CaMOMYy BYHMHATH IOPUAUYHO 3HA-
yymii akTUBHI fii. BOHO Ma€ KOHCTUTYILiliHy NpUpoAy Ta iCHyeE B
MeXKax BilHOCHH Jiep:KaBU Ta Cy6’eKTa.

Cnoco6u 3axuCTy IpaB Ha 3eMJII0 JOCUTb HEOJHO3HayHi 3a
CBOIM 3MicTOM ¥ yMoBaMHM 3acTocyBaHHA. OfHi 3 HUX 6e3nocepef-
HbO CIIPAMOBAHI Ha 3aXUCT IIpaBa BJIACHOCTI Ha 3eMeJIbHY JIIAHKY
a60 nmpaBa 3eMJIEKOPUCTYBaHHS, iHIII — 0TIOCEpPEIKOBAHO.

Yci 3a3HaveHi cnoco6u 3aXMCTy NMpaB Ha 3eMJII0 MOXKHA KJa-
cudikyBaTH Ha OKpeMi BiJHOCHO CaMOCTiMHI Ipynu 3a pi3HUMHU
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KpuTepisiMmu. CreLiasbHi cioco6Uu 3aXUCTy 3eMeJIbHUX IpaB CTO-
CYIOTbC OCOOJIMBUX BHUMAJAKIB NMOpYLIEHHS NpaB BJIACHUKIB 3e-
MeJIbHUX [AIISTHOK i 3eMJIEKOPUCTYBadiB. BoHU 3yMoBJIeH] 0c06/1H1-
BUM KOJIOM YIIOBHOBa)X€HMX 4YM 3000B’I3aHUX 0Ci6 Ta HaA3BUYaAU-
HUMHU 06CTaBUHAMU.

HayxoBui cTBepZkyl0Tb, W0 JJi BHUpIilIeHHA 3eMeJIbHUX
CHOpiB MOXYTb OYTH 3aCTOCOBaHi IOPUCAUKIINAHA U HEOPUCAUK-
niiHa GopMU 3aXUCTy; OCTAHHS — L& 3aXUCT Cy6'EKTUBHOIO 3eMe-
JIbHOTO NpaBa CaMOCTiHHUMHU [JisIMU KOHKpeTHOI ocobu 6Ge3 3Bep-
HEeHHf [0 Jlep>KaBHUX YU iHIIMX YIIOBHOBa)KeHUX OpraHis [1].

CaMe HelopucAUKLIMHI POpMHM 3aXUCTy 3eMeJIbHUX IIpasB,
Croco6u CcaMOCTiHHOrO 3axMCTy IpoMaJsiHaMU-Cy6'€KTaMU 3eMe-
JIbHUX MIpaB CbOTO/IHi € HEBPEry/JIbOBaHMMH i3 60Ky 3aKOHOJABCTBA
Ta 3aJIMLIAITHCA MaJIOL0CAIP>KEHVMH B Hay1l|.

[3 pO3BUTKOM HAayKM 3e€MeJIbHOTO IpaBa JOKTPUHAJIbHI 1OT-
JISIIU Ha IPUPOJy 3eMeJIbHUX CIIOPiB MalOTh pi3sHUM 3MicT. Tak, mij,
3eMeJIbHUMHU CIOPaMU B 3eMeJIbHO-NIPaBOBil JOKTPUHI pO3yMilOTh
cnopu (KoHGJIIKTH), [0 BUHUKAIU MiXX rpoMa/issHaMH, MiANPUEMC-
TBaMH, yCTaHOBAaMU Ta OpraHisallisiMu 3 IpPHUBOJLY BOJIOAIHHA, KO-
PHUCTYBaHHS i PO3NOPsAKeHHs 3eMeJIbHUMU AiAssHKaMu [2].

HacvorogHi B YkpaiHi cuctema mo3acyZoBOr0 BUpilleHHSA
IpaBOBUX KOHQJIIKTIB He € PO3BUHEHOI Ta MOLIMPEHOI0, a CYyZ0-
YUHCTBO y GiJIbIIOCTI 3eMeJIbHUX CIIOPiB € 6€3/[iEBUM.

Y cydacHuUX peasiix HOpMaTMBHO BU3HaudeHa Npoleaypa cy-
JIOUYMHCTBA He 3abe3Neyye peasisaliio NIpaBOBOTO MeXaHi3My BUpi-
UIeHHsI TlepeBaXKHOI 6ibLIOCTI 3eMeJIbHUX CHOPIB, a/Kke He 3a6e3-
Neyye onepaTUBHICTD i He BUpillye MpaBOBUI KOHQJIIKT.

HaTtoMicTh y 6inbiiocTi po3BUHEHUX KpaiH KOHQJIKTYOUi
CTOPOHHU Jiefiali 4acTillle 3BepTAalThCA A0 3aCTOCYBaHHSA BiJlHOB-
HUX [IPAKTHK, HAIpUKJIa/, TaKUX K NpoLefypy Meianii Toio.

Bigomoto B YkpaiHi ¢popMoIo BiIHOBHUK NMPAKTUK € 3alpoBa-
JDKeHHS Ta anpoballis cMcTeMu BiJHOBHOTO MpPaBOCYyAJs y raaysi
KPUMIHAJIBHOTO Ta KpUMiHaJIbHO-NPOLLeCYyaJbHOTO NpaBa. BigHOB-
He mpaBocyasasa (aHri. Restorative justice) - e mporec, mig 4ac
AKOI0 BCi CTOPOHHM, YYAaCHUKU KOHKPETHOI'O IPaBONOPYLIEHHA 3y-
cTpiyaloThcsl A1 KOJIEKTUBHOTO BUPIiLlleHHS MUTAHHS: 110 POOUTH
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3 Hac/iAKaMu NpaBONOpPYLIEHHS Ta iX BIVIMBOM Ha MalOYyTHE (BU-
3HaveHHs 3a Toxi Mapanom) [3].

BingHoBHe npaBocyznzasa 3apogusoca y cepefusi 70-x pokiB
XX cT. 4K pyx 3a 3MiHy NOIJIA/JIB Ha 3JIOYMH Ta NOKapaHH4. Iligxin,
1110 JIEXKHUTh B MOTO OCHOBI, OpiEHTOBAaHUM Ha HaJlaHHS MOJIMBOCTI
CTOPOHAM KOHQJIIKTY i CyCHiJIbCTBY B ILiJIOMy CaMHUM BIOPaTHCS
3 HaACJiIKaMHy 3JI0YHHY.

Hapasi BizHOBHe NpaBoCyAAA po3r/sfaloTh 9K pyx 3a clpa-
BeJJIUBICTb, IKUU JomnoBHIOE odiniiHy dopMy nmpaBocyans, 3ay-
Yae caMi CTOPOHM Ta I'POMAJChKICTh [0 BJIaJHAHHA HACJIi[KIiB 3J10-
YYHY, CIPUAIOYYN TaKMM YMHOM coLjaJbHIil peiHTerpauii npasomno-
PYIIHHMKA | 3MEeHIIeHHIO KiJIbKOCTI KpUMiHaJIbHUX IIOKapaHb.

BigHoBHe mpaBoCyns NOKJIMKaHe He 3aMiHUTH odililiHe
NpaBOCy[ 4, a JIMIle HaJlaTu KoMy BiJHOBHOI'0O XapaKTepy 3a paxy-
HOK BUKOPHUCTAHHS MEBHOrO COco0y BUPilIeHHs KpPUMiHaJIbHUX
cuTyalii. 3a3BUYail peasisanisi mporpaM BifJHOBHOT'O MpPaBOCYyAns
BiIOYBa€eTbCsl 3aBASKU MapTHEPCTBY TPOMAACbKOCTI i cucTteMu
NpaBOCYAAA: BU3HAYAETHCA NMOPAAO0K MOJaHHA Ta pO3rJaAAy BUNIAJ-
KiB, IOpUJMYHE 3HAYEHHS pe3yJIbTaTiB MPOXO/KEHHS CTOPOHAMHU
Takoi nporpamu [3].

IcHye kinbka Mojesned (popm) BiHOBHOrO mpaBoCy/Js.
HalinomupeHimumMuy 3 HUX € TaKi:

- IporpaMy INPHUMHPEHHS MOTEepHiJiMX I NPaBONOPYLIHUKIB
(BimoMi Takox fIK «Mefiallisi», «IMOCEPEJHUITBO», «KOHepeHIil
>KepPTB | IPaBONOPYIIHUKIB»);

- KOJIa IPaBOCyAJs — MPOrpaMy, B OCHOBI IKHUX JieXaTb Tpa-
Julii NiBHIYHOAMEPUKAHCHKHUX IHZiaHI[iB; MPOBOAATHCS MepeBaX-
Ho B Kanagi;

- cimelHi KoHepeH1ii, 6aTbKiBIIMHOW AKUX € HoBa 3esaH-
Jlisl; BOHH 6a3y0ThCA Ha TPAJMIlisiX KOPIHHOrO HaceJleHHs Maopi i €
YUHHUMHU 3aKOHO/ZABYO.

B VYkpaini Mmogeni BilHOBHOTO mpaBoOCyA s AJsI HEKpUMiHa-
JIbHUX CIIpaB y OijblIOCTi iCHYIOTh Ha piBHI MiJIOTHUX NPOEKTIB,
peasizaliio akux 6epyThb Ha cebe iIHCTUTYLII rpoMajisTHCBKOIO CyC-
MiJibCcTBa (rpoMajchbKi opranizarii).

CtBoproBaHi Tak 3BaHi «lllkosin mOpoO3yMiHb» AJs YUHIB 3a-
raJIbHOOCBITHIX HIKiJI TaX MalOTb [NI03UTUBHY NPAKTHUKY, AKY BapTo

213



HOIWUPUTU ¥ chepy M03acyZ0BOTr0 BUpilIeHHSI 3eMeJbHUX CHOPiB
i B3ATU Ha 036GPOEHHS AK CIIOCO6IB 3aXUCTY 3eMeJIbHUX NpaB. BapTi
yBaru Taki BiIHOBHI MpaKTHKU sK: Mejialis Ta pacuuitanis, mpo-
rpamMu IPUMHUPEHHH NOTEePIiIMX | IPaBONOPYIIHUKIB, KOJa [IPaBo-
cynnsa (npuMmupeHHs), ciMeliHI KOHQepeHIii, BIAKPUTUN NPOCTip
Ta iHIIi NPAKTHUKU MOGYA0BU KOHCEHCYCY.

CborofiHi MeXXOBi CHOpPHM € HAWMOIIMpEHIMMHU B YKpaiHi
cepeJ 3eMeJIbHUX CIOoPiB.

OpHak cyZi0Bi crioco6u iX BUpillleHHs ¥ CBOIM 6i/IbLIOCTI € He-
epeKTHBHUMY, aJiKe He BUPIIIYIOTh caMe KOHQJIIKT, 1[0 BUHUK MiX
CTOpOHAaMH, a HacaMmuepe/, CIip BUPIWIYETbCA y paMKax IpaBo3a-
crocyBaHHA. lle cBifYUTH PO HECIIPOMOXKHICTb CY[0BOI CUCTEMHU
3abe3MeyrTH BUKOHAHHSA NOK/AaJleHUX Ha Hel yHKLiN i BTpaTy f0-
BipU rpOMaJifiH 1,0 IPaBOCYAs1.

Mo>kHa AiATHM BHUCHOBKY, W0 Npob6JieMa NOCTIKHOTro 36i/b-
LUIeHHs KIJIBKOCTI 3eMeJIbHUX MPaBOBUX KOH(QJIKTIB He MoOxe
po3B’si3aHa G6YTH MOBHICTIO i 0ITHOMOMEHTHO. Y HanpsAMi BUpilIeH-
Hsl Mpo6JieMH i 3MeHIIeHHS KiJIbKOCTI MpaBOBUX KOHJIIKTIB Yyepes
HaJleXXHe NIpaBOBe peryJOBaHHSA MOXKHA JIMIIEe BIJIMHYTU Ha IOC-
TynoBe QOpMyBaHHS M03aCy[0BUX MPAKTUK MPUMHUPEHHS CTOPiH
Ta MOLIMPEHHA LbOr0 MO3UTUBHOIO JOCBiAY, ajZpKe NPABOCYAJA B
OKpeMHUX KaTeropisix cnopiB € HeepeKTUBHUM.

[IpakTrka peaJsizanii 3eMeJIbHONIPAaBOBHMX HOPM MaTHMe Be-
JIMKY KOPUCTD BiJ| iCHyBaHHA Ji€BOI CUCTEMHU I103aCyA0BOTO IPaBo-
CcyAAs: Bif, BUpilleHHs KOHKpPeTHUX cIopiB 6e3 cyny, A0 3MeH-
IIeHHA COL{iaJIbHOI HANpYrU ¥ CYCHiJIbCTBI, a TaKOXX HOPMaJIbHOTO
CHiBiCHyBaHHS JIIOJEH y coLiyMi.

1. Jleit6a JI. B. [IpaBoBe perysoBaHHS BHpilleHHS 3eMeJbHUX CIOPIB:
aBToped. Juc. ... KaHJ. IOpUJ. Hayk: cneln,. 12.00.06. Haw. ropua. akag. iM. fpo-
cnaBa Mygporo. X, 2005. 18 c.

2. 3eMeJsibHe NpaBo YKpaiHu: HaBY. mocib6. /3a 3ar. pea. B. I[1. MupoHeH-
ko. K.: Anepra, 2018.350 c.

3. BinbHa enuukoneais. Bikinedis. URL: http://uk.wikipedia.org

214



Hartasiss MokpuubKa,
KaHAWJAT IOPUAUYHUX HayK, AOLEHT,
JoueHT Kadeapu
rocrno/iapCbKo-NpaBOBUX AUCLHUIIIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

IMIPABOBI 3ACA/IU IMCTAHILIIMHOI TPALII
B YKPAIHI TA Y PYMYHIi

[locTifiHe mepebyBaHHS Cy4yacHOrO CYCHiJIbCTBA B paMKax
HeoOXiJHOro coljiaJbHOro o6MexXeHHs1 cnpusie GOpMyBaHHIO Ta
HMIBUJKOMY PO3BUTKY pi3HMX HOBHUX GOPM CYCIiJIbHOI B3aeMOAIl
i 4ac peasisauii npasa Ha npano. CepeJi HUX BU3Ha4YaJIbHUM [JI5
JIIJIMHYU € MOXJIUBICTb MpaIl0BaTH BiAAaeHO, AUCTAHLIMHO.

B VYkpaiHi nmosBa aucTtaHuiiiHOi mpani TeX € 3aKOHOMIp-
How. 3MiHaMM y cT. 60 Kozmekcy 3aKoHIB Mpo mparo YKpaiHu BiJ
10.12.1971 p. Ne 322-VIII [1] BBeZileHO MOHATTS Ta BUIIUCAHO OCHO-
BHI MOJIO3KeHHS], 1110 CTOCYIOThCS BiJj/jajleHOro BUKOHAaHHS po6OTH.
3okpeMa, AuCTaHLiiHa (HagoMHa) poboTa — 1je Taka ¢popma opra-
Hizauii npaui, Koy po6oTa BUKOHYETbCS NPaLiBHUKOM Ha MijcTaBi
MHCbMOBOTO TPYAOBOTO JAOTOBOPY 3a MiclieM HOTo NpoXKMBaHHSA
Yd B iHLIOMY Micli 3a loro BU6GOPOM, y TOMY YMCJIi 32 JOIOMOTOI0
iHpopMaliiHO-KOMyHiKallilHUX TEXHOJIOTIH, ajie mo3a NpUMilleH-
HSIM po60TOAaBLS.

[lpu aucTaHNidHINA (HaZOMHIN) po6OTi MpaliBHUKH pO3MOi-
JISIIOTh P060YMI Yac Ha CBiMl po3cy/], Ha HUX He NOLIKPIOITLCS Ipa-
BUJIa BHYTPIIIHBOTO TPY/0BOTO PO3NOPSIAKY, SIKIIO iHIIE He Nepej-
6adyeHo y TpyAoBoMy jAorosopi. [Ipu 1iboMy 3arajsbHa TpHUBadiCTh
po6o4yoro yacy He MOKe IepeBMILyBaTH HOPM, IepeAbadyeHUX
cratTamu 501 51 K3nll.

BukoHaHHS AucTaHnidHOl (HaJoMHOI) po60OTH He TATHe 3a
006010 Oyb-IKUX 00MeXeHb 006CATY TPY/IOBHX MPaB NpalliBHUKIB.

[Ipy uboMy, SIKILO NpaLiBHUK i po60oToAaBelb MUCHEMOBO He
JIOMOBUJIMCh TPO iHIle, AUCTaHIiiHa (HagoMHa) po6oTa nepejba-
Yyae oIJIaTy Ipali B MOBHOMY 06cs3i Ta B CTPOKH, BU3HAUEHI Jiit0-
YHUM TPYAOBUM JLIOTOBOPOM.

215



[ simme Ha yac 3arpo3u NOUIMpPEHHd emnifeMil, nma”geMmii
Ta/abo Ha yac 3arpo3d BiliCbKOBOIO, TEXHOTEHHOI'O, IPUPOJHOIO
YH{ IHIIOr0 XapaKTepy Haka3 pob0ToAaBIsl MPO NepeBe/ieHHs npa-
LiBHUKIB Ha YMOBM JAMUCTaHLiMHOI mpaui 3acBiguye ¢axT Takoi
dopmu opranizauii pobiT 6e3 ykaajeHHs 060B’I3KOBOr0 MUCbMO-
BOTO TPYZ0BOTO 0TOBODY.

Xo4 ykpaiHCbKUUM 3aKOHO/IaBellb He MOCJAYTrOBYEThCS TepMi-
HOM «TeJsIepo60Ta» YM «TeJelpans» AJs M03HauYeHHs BUKOHAHHS
pPOGOTH AWCTAHIiHHO 3a JJOMOMOrol0 iHpopMaliiHO-KOMYHIiKaIlik-
HUX TEXHOJIOTIH, € YUMaJo KpaiH, fKi BUNKCAJU IpaBOBE PeryJio-
BaHHSA TeJienpalli, THM CAMHM ITiIKPECJUBIIH il 0COGJIHUBOCTI Yy MMO-
PiBHSIHHI 3 iIHIIMMU Pi3HOBU/IaMU AMCTAHIIMHOI Mpalli 3a XxapakTe-
pOM BHpPOOHHUIITBA (HAIPUKJIA[], HAJJaHHS MOOYTOBHX MOCJAYT TOLIO).

[IpuknaloM TaKMX HOPMaTHUBHUX I0JIOXKEHb MOXKe CJAyTryBa-
TH 3aKOHOZaBCTBO PyMmyHii. Y 3akoHOZaBYOMYy aKTi, AKUU NPUCBA-
YeHUM peryJiloBaHHIO NMUTaHb TeJenpali [2] nepenbavyeHo, 1O Te-
Jlenpalsl € Takolo opradisalli€o po60TH, 1[0 J03BOJISIE MpaliBHU-
KOBi perysspHo (mprHalMHI oAMH JAeHb / MicAlb) NpanioBaTH
JOGpOBiZIbHO B iHLIOMY MicLi, Hi>XK po6o4e Miclie, opraHizoBaHe po-
60ToJaBLEM 3a JONOMOrOK KOMYHiKaliiHUX Ta iHdopMaLiiHHUX
TEXHOJIOTiH.

HaykoB1ii 3a3Ha4aloTh, 110 1€l 3aKOH MO>Ke 3aCTOCOBYBaTHUCS
Juiie y THUX cdepax TpyAoBOi JisJbHOCTI, B AKiH 006’€KTHBHO
icHye MOXJIMBICTh BUKOHAHHsA TpyAoBoi GyHKIil BifgmoBigHO 70
yMOB TPYZ0BOTO A0roBopy. MoBa He Hje Npo 3AaTHICTb JIOJWHU
Ta ii BMIHHA BUKOPHUCTOBYBaTH iH$oOpMalliliHO-KOMYHiKallilHi
TexHoJoTii [3].

CepeJ; 060B’SI3KOBHX YMOB TPYZOBOTO JOTOBOpY NpO TeJie-
npanio MOXHa BUAIJIUTH TaKi:

— nepioj yacy Ta / abo AHi, IPOTATOM SIKMX NpaLliBHUK Ipa-
1I}0€ HAa po60YOMY Miclli, oOpraHizoBaHOMy po60TO/jaBLEM;

— wMicue, e 6yae 3AiMCHIOBAaTUCA AUCTAHIiKHO po6OTa, 3a
JOMOBJIEHICTIO CTOPIH;

— cnocib ¢ikcanii poboyoro yacy;

— rpadik nepeBipkd poOOTOJABLS, a TAKOXK CIOCIO MpoBe-
JeHHS NepeBipKy;
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— BIANOBIJAJBHICTE CTOPIH, Y TOMY YHMCJi CTOCOBHO 0XOpO-
HM IpalLi;

— 0060B’A30K po60TOAaBLSA 3a6e3MeYUTH TPAHCIOPTYyBaHHS
MaTepiaJliB, 110 BUKOPUCTOBYIOTbCA NPALiBHUKOM;

— 0060B’a30K poboTojaBLs iHGOpMyBaTH NpaLiBHUKA 3 MHU-
TaHb 3aXUCTY JaHUX;

— 3axX0J{, BXXUTiI po6oTOaBIEM JJis1 3amobiraHHsa i30ss1il
CniBpOOGITHUKA, 1[0 MpaLOE AUCTAHIIIHAHO, BiJl iHIIUX MpaliBHUKIB,
Ta YMOBH, IOKPUTTS PO6OTOAaBI[eM BUTPAT, OB sI3aHUX 3 JUCTaH-
I[iliHOI0 PO6OTOI0.

3aKkoH Npo TeJseNpalo BCTAaHOBJIIOE JedKi KOHKpeTHi 30-
00B’sI3aHHA /111 po60TOAABIIiB, TaKi fK:

— HajaTtu HeoOXxifiHe IT / o6sagHaHHA [J1 OXOPOHM Mpalli,
AKIIO0 He JOMOBJIEHO IO iHIe;

— BCTAHOBJIIOBATH, [lepeBipsTH Ta 06CAyroBYyBaTU HEOOXi-
He po6o4e 06JiafHaHHS, SIKILO He OT0/XKEHO iHIIIE;

— 3ab6e3ne4yuTH BCi yMOBH, HEOOXiHI Ji/1s1 TOTO, 11106 3ampo-
[NOHYBAaTH NpaLiBHUKOBI MOXJIUBICTb CKOPUCTATUCA BiANOBILHOIO
iHpopMalii€to Ta iIHCTPYKLisIMU 100 OXOPOHU Ipali Ha po6ouyoMy
MicIi.

OkpiM mpaBa pob6oOTOAABLS PEryJaspHO NEPEeBIpATH Aisljib-
HiCTb NpaliBHUKA, OPraHu Npali, a Takox npodcmniska 4u npejcra-
BHUKH INpalliBHUKIB MalOTb MpaBO NepeBipsATH YMOBU POBOTU Te-
JienpayiBHUKa.

HoBesiu npaBoBOTO perysoBaHHSA AUCTaHIilHOI npali B Py-
MyHii (cTaHoM Ha siuctonaj, 2020 poky) [4] € TakuMu:

1) 3abe3neyeHHs1 MOYEPTrOBOCTi BUKOHAHHA POGOTH /s PO-
60TO/aBIiB 3 KiJbKicTI0 MoHaJ 50 mpaiiBHUKIB, AKa He MOXe BU-
KOHYBaTHCSl JUCTaHLiHO; 6e3 ixHboi 3rogu. MaeThcs mpo Te, 1o
poboTO/jaBelb MOBUHEH MOAIMMTH MpaliBHUKIB Ha IPyNH, SKi Mo-
YUHAKTh Ta 3aKiHYYIOTb POOGOTY 3 iHTEepBaJOM He MeHUIe OAHi€l
rOAVHU Mix rpynamu. llek 3axiz He BUMarae 3rofiy npaliBHUKA.

2) MOXJIUBICTb pO6GOTOJAABLIiB NpUMMaTH OJHOCTOPOHHI
pillleHHS IOAO0 3JiMCHEHHS AisJIbHOCTI B PeXWMi AMCTaHIiMHOI
po6oTu abo po6OTHM BAOMa y BUIAJKY 3alpOBapKEHHs JeprKa-
BOI0 OOMEXYBaJIbHUX 3axoAiB. [lpy 1boMy [Aito4i KoJIeKTUBHI
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JOTrOBOPH 3a/IMIIAIOTHCA YUHHUMU Ha YBeCh Nepio/i TAaKUX 3ax0iB
Ta He MOXYTb OyTH 3MiHeHi ynpoaoBx e 90 aAHiB micas ix ckacy-
BaHHS.

3 orJiAZy Ha BUILEBUKJ/IaJIeHe, BBXKAEMO, L1[0 TpOaHa/Ii30BaHi
M0JIOKeHHSI 3aKOHOJABCTBa PyMyHIi MOXyTb OYyTHM BUKOpPUCTaHI
YKpaiHCbKHMM 3aKOHOJaBLEeM [Js1 YAOCKOHaJeHHSI MpaBOBOTO
peryJitoBaHHsA JUCTAHIIMHOI Npalji Ta CAyryBaTUMYTh NOJa/bIINM
HAyKOBUM Halpall0BaHHSIM Y [IbOMY HaNpsIMKY.

1. Kogexkc 3akoHniB npo npauyto Ykpainu Big 10.12.1971 p. Ne 322-VIII
URL:  http://zakon3.rada.gov.ua/laws/show/322-08 (maTta 3BepHEHHs:
24.11.2020)

2. LEGE nr. 81 din 30 martie 2018 privind reglementarea activitatii de
telemuncd EMITENT: Parlamentul PUBLICAT IN: Monitorul Oficial nr. 296 din
2 aprilie 2018. URL: http://www.monitoruljuridic.ro/act/lege-nr-81-din-30-
martie-2018-privind-reglementarea-activit-ii-de-telemunc-emitent-
parlamentul-publicat-n-199418.html (gata 3BepHeHHs: 24.11.2020)

3. Agata Mihaela Popescu Tele-Working in European Legislation and the
Romanian Law System. URL: http://rais.education/wp-
content/uploads/2019/11/021AP.pdf (zaTa 3BepHeHHs: 24.11.2020).

4. Law no. 55/2020 on certain measures to prevent and combat the
effects of the Covid-19 pandemic. URL: https://www.cms-lawnow.com/ealerts/
2020/11/romania-extends-state-of-alert-and-issues-new-rules-for-the-organis
ation-of-work (zata 3BepHenHst: 24.11.2020).
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Okcana O/ibHIaHebKa,

Jlep>KaBHUH peecTpaTop

(Ynpaeniuns [lepacastoi peecmpayii wpuduuHozo
denapmamenmy Jlbgigcvkoi Micbkoi padu),
Jlecsa XoMKo,

KaH/AWJAT WPUJUYHUX HAyK,

JIOLeHT Kadeapu

rocrno/iapcbKo-NpaBOBUX AUCLHUIIIIH
(/Tvsiscbkuli depacasHutl yHigepcumem
8HympiuwHix cnpas)

JIEPKABHA PEECTPAIIIA AK OCHOBHHUI ETAII
JIETITUMAIII CYB’EKTA TOCIOJAPIOBAHHA

O/Hi€0 i3 rOJIOBHUX YMOB 3/1iiCHEHHS 6YAb IKUM Cy6 EKTOM
roCrnoJapchbKoi JiiJIbHOCTI € Aep>KaBHe MiITBEP/>KEHHS 3aKOHHOCTI
BXO/DKEHHSI TaKOro cy6’ekta o cpepu rocnofapcbKux NpaBoBij-
HOocHH. BosiHOYac crenudika AigabHOCTI pi3HOMaHITHUX OpraHisa-
IiiHo-npaBoBUX GOpM cy6’eKTa rOCNOJAPIOBAHHS BHMarae clie-
LiaJIbHOTO MOpPsiJKy ixHbOI JeriTumarnili, SKuUH, OKpiM 3arajbHHUX
YMOB, BKJIIOYAE Lie i 0cO06JIMBI YMOBU JieriTUMalLil.

JleriTuMaliiss OpUAUYHOI 0COOU — 1€ CKIAJHUMN Ta TPUBATUMN
NpoLec yTBOPeHHS HOBOTo cy6’ekTa rocmnopaproBaHHs. OCHOBHe
3aBJlaHHA Kol - 3acBigueHHs (dikcallis) 3aKOHHOCTI HPUAUYHOI
0Cco6H y rocnofapcbKoMy mpaBonopsiky. [Ipoueaypa BxoKeHHS
y TOCIOJapCbKO-NIPaBOBi BiJHOCMHM € J0BOJII KOMILJIEKCHOIO Ta
BKJIIOYA€E KiJIbKa eTalliB, AKi € NIpeJMeTOM pO3IIAAY AK HayKOBILiB
TaK i IpaKTUKIB.

PedopMyBaHHSA IHCTUTYTy Aep:kaBHOI peecTpalii nepesba-
Ya€ BCTAHOBJIEHHS YITKUX Ta MNPO30PUX 3acaj [AJsd CTBOPEHHS
Ta JisIJIbHOCTI HOPUAMYHUX 0Ci6 Ta (Pi3UYHHX OCI6-migmpUEMILIB.
JleriTuMmariis cy6’eKTiB rocrnoilaploBaHHSl BUCTYIAE KOMIIJIEKCHUM
SIBUIIIEM, 1110 TOTPe6y€E TEOPETUYHOTO Ta MPAKTUYHOI'0 JOCTiKeH-
Hsl, 3 MEeTOI0 BUSIBJIEHHS] NPOOJEMHUX acleKTiB NMpPaKTUKU HOTro
3aCTOCYyBaHHS.

HaykoBuil nouyk BapTo po3noyaTtu i3 AessKUx TepMiHOJIOoTi-
YHUX TJyMayeHb —-Hacamiepe[, BU3HauYeHHs AediHiniil «ieriTum-
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HICTBb», «ileritTuMmania», «jaerajbHicTb». TepMiH «ierituMauia» -
€ MOXiAHUM Big «iIeriTUMHicTb». JIaTUHCBKUH BiANOBIAHUK
legitimus - 6araTo3HauyHUM. [IpuyoMy Bci HOro 3HayeHHS CTO-
CYIOTbCSl OPUAUYHOI LIAPUHHU — «IIPABOBUN», «IPABOMipHUN», «BiJl-
MOBIHUI 3aKOHY», «[IpaBUJIbHUM» [1, c. 134-135].

[ToHATTA «ieriTuMmaliiss» eTHMOJIOTIYHO NOB’sI3aHe 3 JIATHUH-
CbKUMH CJI0BaMU Lex, Legis - 3aKoH, IopuiMYHA HOpPMa, NMPaBUJIO,
NpPUHLMI, MOPSAA0K, IpaBO YNpaBJATH, Biaaza; Legitimus - 3akoH-
HUH, TPAaBOMipHUM, WPUAUYHUM, CAYUIHUH, 00O0B’I3KOBHM, mpa-
BWJIbHUH, NOTPiOGHUH. BiiTaK, 3HaUYeHHS CJIOBA, JeriTuMallis nos’s-
3aHe 3 BHW3HAHHAM YU MiATBep/PKEeHHAM BiANOBiAHOCTI 3a-
KOHOBI, YUHHOMY NOpPsAKY abo 3araJlbHOBM3HAaHUM 3acajiaM Ipa-
BONIOPAJZKY.

JleriTuManisgs BUCTyNae Ti€0 MNpOLEAYpOl, 33 LOINOMOTOI0
K01 Cy0’€KTH rocrnojapioBaHHs CTalOThb NOBHOLiHHO i MOBHOMPAaB-
HO Ha/liIeHUMU TUMU IIPpaBaMU ¥ KOMIIETEHTHOCTSIMH, 1[0 A€ 3MO-
Iy 3JiMCHIOBAaTU AiIbHICTL XapaKTepHY AJs Cy0’€KTiB NifMpUEM-
HUIIbKOI AisyibHOCTI. [Ipo 11e HaM 3acBiYyOTh BiAMiHHOCTI AediHi-
il «ieranisanii» Ta «ieritumarnii», ajpke 3MicT mepiuoi noJjsrae
y HaJlaHHI 3aKOHHOCTi MEeBHOMY aKTy 4M /[iii, HATOMICTb y ApyTii
3MiCT BUPaXKAETbCS TaKUM YHWHOM, [0 HAJAEThCA MiATBEP/PKEHHS
3aKOHHOCTI IpaBy a60 MOBHOBAXKEHHIO.

Cy6’eKTy rocro/ilapioBaHHsI NMPUTAaMaHHO PsJi, XapaKTEepPHUX
03HaK, cepeJ; HUX BapTO BU3HAYUTHU HACTYIIHI:

— BU3HaueHicTb opraxisaniiiHo-npaBoBoi GpopMy;

— MallHOBa BiJlOKpeMJIeHiCTb (HasIBHICTb BiJJOKpEMJIEHOTO
MaliHa, Heo6XiAHOTO AJis 3/1iliCHeHHS TOCNojapCchKoil AisiIbHOCTI);

— JIETITUMHICTb ICHYBaHHsI B SIKOCTi Cy6’€KTa roCNojaplo-
BaHHS;

— HasBHICTb roCnoJlapCcbKUX MpaB Ta 000B’A3KiB;

— BIZNOBIZAJIBHICTD 3a pe3y/IbTaTH rOCN0JapOBaHHS.

3-moMiX LbOro mepesiky MOXHa 3ayBakKWUTH, 1110 JIETiTUM-
HiCTh € OZ|Hi€I0 i3 BU3HaYaJIbHUX BJACTUBOCTEN B JisIIBHOCTI BKa-
3aHoro cy6’ekTa. Il o3HakKa nepeab6avyae Heo6GXiAHICTb JOTPUMaH-
HSl TMEeBHUX MpPaBWJ, MPOXO/KEHHS MEBHOT0 MOPAAKY YTBOPEHHS,
NPOXO/XKEHHS TPOIelypy Jlep:kaBHOI peecTpallii cy6’ekTa rocro-
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JlaplIoBaHHs Yy BCTAaHOBJIEHOMY 3aKOHOM MOpPsAAKY, odiLiiiHOrO BU-
3HaHHSA HOro icHyBaHHA y npaBoBoMy moJi Ykpainu. To6To HasaB-
HICTb Ha3BH, KepiBHMKA, MailHa Ta ¢akTU4He 3JiCHEHHS NeBHOI
roCIoAapChKoi AisiJIbHOCTI 11e He CBiYaTh Npo HasBHICTb oilii-
HOro craTycy. TakuM cy6’eKT rocrnojaproBaHHsl HaZils€e JiepkaBa.
Y pasi ¢akTUYHOTO rocrnojlaproBaHHsI 6e3 MONepeHbOTO MPOXOo-
JDKeHHd nepeabadyeHol 3aKOHOM IpolleAypH JierituMarii (30kpeMa,
Jlep>KaBHOI peecTpallii, oTpuMaHHA JiilleH3ii Ta/a6o creljiaJibHUX
JI03BOJIiB) BiTHOCHHU MePeXosaThb A0 NpeJMETIB peryJroBaHHS Ha-
yKaMH aJIMiHICTPaTUBHOTO Ta KPUMiHaJIbLHOTO NpaBa (HalyacTimie
Taki JisiHHS 3BYTbCSl «HE3aKOHHA rocroJapcbka AisfbHICTb» abo
«HEe3aKOHHA MiJINpUEMHUIIbKA AiIbHICTBY) [2, . 45].

Jo nerituMmariii cy6’eKTiB rocnoZlaproBaHHsl BXOJASATh KijJbKa
eTaliB, ¥ NeplIMM BapTO 3a3HAYUTHU JepKaBHY peecTpauito. I[Ipo-
1eaypa Jiep:kaBHoOI peecTpalii cy6’eKTiB rocrnosapoBaHHS Ha 3a-
KOHO/IaBYOMY DiBHIi yTBepAuIach i3 NpUHHATTAM 3aKOHY YKpaiHU
«[Ipo gmepkaBHY peecTpalil0 IOPUAMYHUX 0Ci6, $i3MYHUX oOCi6 -
MiANPUEMIIIB Ta rpoMajicbkux popmyBaHb» (Hazasi — 3akoH «IIpo
Jlep>kaBHY peecTpaliito»). [lepia pepakuisa Bigbyaacek y 2003 poui.
OpHak y 3B°3Ky i3 3MiHaMU y collia/IbHOMY Ta €KOHOMIYHOMY KUT-
Ti cpopMyBasacb HEOOXiJAHICTb NPUUHATTS HOBUX 3aKOHOJABYMX
[10JIOXKEHD.

BignoBinHo a0 ct. 1 3akony «[Ipo AepkaBHY peecTpaliito»,
Jlep>KaBHOI0 peecTpali€lo BU3HAEThCA 0dilliliHe BUSHAHHS LLISXOM
3acBilueHHs Jlep:kaBoio GaKTy CTBOPeHHSI a60 MPUIMHEHHS IOpU-
JUYHOI 0Cco6H, rpoMaZicbkoro GopMyBaHHs, L0 He Ma€ CTaTycy
IOpUAUYHOI 0c0o0M, 3acBifuyeHHs (aKTy HasABHOCTI BifimoBimHOTrO
CTaTyCy rpoMaZicbkoro o6’eiHaHHs, npodeciiHoi cnisky, i opraHi-
3anii abo 06’eaHaHHS, MoaiTUYHOI nmapTii, opranizanii po6oTogaB-
1iB, 06’€JHaHb opraHizaniii po60ToAaBLiB Ta IXHbOI CUMBOJIKH,
3acBigueHHs pakTy HabyTTs a60o M036aBJEHHSI CTATYCy HiJMpPUEM-
15 pi3HYHOI0 0c06010, 3MiHU BiIOMOCTEH, L0 MICTATbHCA B EAUHOMY
Jlep>KaBHOMY peecTpi IpuAuuHuX 0cib, GpisnyHUX 0cib — nmiAnpuem-
LiB Ta rpoMajicbKUX GopMyBaHb, Ta Qpi3UYHY 0COOY - MigNpUEMIA
Ta PO IPUAUYHY 0COOY, a TAKOXK POBEJEHHS IHIIUX peecTpaLiit-
HUX AiH [3].
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OTxe, npoueaypa JAepXaBHOI peecTpalil OXOIUIIOE eTalu
CTBOpPEHHSI HOBUX Cy06’€KTIB rocnojapchKoi [AisiJIbHOCTi, 3MiHH IX
MpaBoOBOTO CTaTycy (MoBa e Mpo BHECEHHS 3MiH A0 YCTAaHOBYUX
JIOKYMEeHTIB, a BiATak M iHdopMauii y BignmoBifHOMYy peecTpi) Ta
NpUNIMHEHHS AigabHOCTI (peopraHisalis 4u JikBigaLisa OpUAUYHOL
0co6M ¥ NMpUNHUHEHHS AitJIbHOCTI Gi3UYHOI 0CO6H — MiAMPUEMIIS).
Okpemy crenudiky Mae npoueaypa Jep:kaBHoI peecTpaliii peopra-
Hi3alii JOpUANIHOI 0CO6H, sIKa OTIOCEPEIKOBYE i CTBOpEHHS, i mpH-
MUHEeHHS IPUANYHOI 0COOH, a TAKOX 3MiHHM iX MPaBOBOTO CTATYCy.

HaliBax/MBIlIMM IOpUAMYHUM acleKTOM Jlep:KaBHOI peecT-
pauii € BK/IIOUYEHHS Cy6’€KTa rocnojaploBaHHsS [0 E€AUWHOro JAep-
»KAaBHOTO PEECTPY IOPUIUYHHUX 0Ci6, PpisUYHHUX 0Cib — minpUEMIIiB
Ta rpoMa/icbkux ¢opmyBaHnb (gasui - E/IP).

Jlo rosnoBHUX 3acaj, [JepkaBHOI peecTpalii BifjHeceHO:
000B’I3KOBOCTI Jlep>kaBHoi peecTpariii B €/IP; ny6JiyHoCTi Aepxa-
BHOI peecTpauii B €/IP Ta foOKyMeHTIB, 1[0 CTa/X MiACTaBOO AJA il
MpOBeJieHHS; [lepKaBHOI peecTpallii 3a 3aBHULbKUM NMPUHLUIIOM;
BperyJ/loBaHHs BiJJHOCUH, MOB’SI3aHUX 3 MPOLELYPOI0 JAeprKaBHOI
peectpauii 3akoHoM «[Ipo Jiep>kaBHY peecTpalilo»; 06’€KTUBHOCTI,
JLOCTOBIpHOCTI Ta NOBHOTHU BigoMocTeil y €/IP; BizkpuTocTi Ta goc-
TYIHOCTI BifjomocTed E/IP.

[Iponenypy npoBefieHHS Jep>KaBHOI peecTpalii IOpUAUIHUX
oci6, ¢pizuyHUX 0Cib6 - miANpUEMIIB Ta rpOMaACbKUX POPMYyBaHb,
1110 He MaKlTh CTATYCy WPUAUYHOI 0co6U BU3HaYeHO y Hakasi MiHi-
ctepctBa roctuiii Ne 395/5 Big 09.02.2016. BignoBigHo mo m. 2
4. 4 3a3HA4YEHOTrO0 JOKyMeHTa 3asBa Ta JJOKYMEeHTH JJ JepKaBHOI
peecTpaiiii B eJleKTpoHHIH ¢opMi MaroTh BifimoBimaTu BUMoOram,
BCTAHOBJIEHUM 3akoHaMu YkpaiHu «[Ipo eyieKTpOHHI JOKyMeHTHU
Ta eJIEKTPOHHUH JOKyMeHT006ir» Ta «Ilpo eseKTpoHHi AoBipui
HOCJTYTH».
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flna Ilanemko

KaHAU/JaT eKOHOMIYHHX HayK,

JoueHT Kadeapu

MDKHapOJHHUX BiJHOCHH Ta TYpU3MY
(Aninponempoeacbkuli depicasHull yHigepcumem
8HympiwHix cnpas),

Osexcanap Hekiieca,

HayKOBUM CHiBPOGITHUK, T.B.O. 3aBiZfyBaya
HaBYaJIbHO-HAYKOBOI J1abopaTopii

3 JOCJIi/PKeHHS TPpo6JieM IPOTHAIT
opraHi3oBaHill 3;104MHHOCTI Ta KOpynujil
(Aninponemposacbkuli depocasHull yHigepcumem
8HympiuwHix cnpas)

ITPABOBI 3ACA/ZIU PET'YJIIOBAHHA
roCrnoJAPCbKHUX B3AEMO3B’'A3KIB

TocnoiapcbKa JisiIbHICTD — 1€ B3aEMO/is Cy0 €KTIB rocmo-
JlaproBaHHsA y cdepi cycnmisibHOTO BUPOOHMIITBA, KA CIPSIMOBaHA
Ha BUTOTOBJIEHHSI Ta 30yT MpoAyKIii, HA/[aHHS MOCJAYT YU BUKO-
HaHHs TeBHUX BU/JIB pOBIT, IKi MalOTh BapTiCHUH BUMID.

Cnupalocuch Ha 3aKOHOJ|aBYy 6a3y HaBeJeMO HacCTyIHi
03HaKHM rocrnoJjapcbK1UX B3a€EMO3B 3KiB:

3rigHo cT. 42 KoHcTuTyuii YKpaiHu KoxkHa ocoba Ma€ mpaBo
Ha MOiANpUEMHULLKY AisJIbHICTb, TOOTO HA TroCNOAApChbKi B3ae-
MO3B’sI3KH, siKi He 3a60pPOHSIE 3aKOHO/ITaBCTBO JiepkaBu. [Ipu 31iiic-
HeHHi B3a€MO3B’SI3KiB 3a00POHSIEThCSA JIMIle TIEBHUU BUJ JislJIbHO-
CTi, a AedKi 0COGU MOXXKYTh MaTH 0GMeXXeHHSI Ha 3/[iiCHEHHS TOCIO-
Japcbkol aistabHOCTi. [liATpUEMCTBO - 1le caMOCTiiliHa rocnoAapch-
Ka JisiJIbHICTD, fIKa 3/[INCHIOETHCS HA BJIACHUW PU3UK Ta, BiAMOBiA-
HO, 3/IIHCHIOETHCS Cy6’€KTAMU rOCNOJapOBaHHS.

Cnuparounce Ha cT. 42 l'ocnogapcbkoro Kogekcy nignpuem-
HMIIbKa [ig/IbHICTb Ma€ HACTYIIHI O3HAKU:

o [le cuctemaTuuHi Aii, 100 BUPOOHHUIITBA, BUKOHAHHST PO-
OiT YM HalaHHSA OC/YT;

o lOpuaunyHi Ta ¢piznyHi 0cobu caMocTiliHO, TOGTO B CBOIX iH-
Tepecax 3AiMCHIOITD MiATPUEMHUIbKI B3AaEMO3B’I3KH;
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e [linnpuemui caMOCTIHO HECYTh BiZNOBiAaNbHICTD 3a ycHix
a6o HeB/layy Ta CaMOCTIMHO BIIJIMBAIOThb Ha pe3yJIbTaTH CBOIX JIii.

o [linnpUeMHUIbKA AiSIJIBHICTD Ta B3aEMO3B’I3KHM MalOTh CU-
CTEMaTUYHHUU XapaKTep.

Tocnogapceki B3a€MO3B'SI3KH 3M1HCHIOIOTHCS
Cy0'eKTaMI TOCITOZIAPIOBAHHSA.

Tocmomapeekl B3a€EMO3ZB'I3KH TIOIATAKOTE Y
BHPOOHMUIITBI IIPOAYKIII, BUKOHAHHS POOIT,
HAJaHHA TOCIYT JUIA 3aI0BOJCHHS IIOTPed 1HITHX
0c10.

PesynpTarn rocmofapchKHUX B3a€MO3B'SI3KIB MarOTh
BapTICHHII XapaKTep.

Tocrozapcekl B3a€eMO3B'SI3KH O0€' THYIOTH
[PUBaTHO-IIPAaBOBI 1IHTepecH cy0'eKTa
TOCIIO/IAPFOBAHHA Ta MYOMIUHI iHTEpeCH.

Jlep>kaBa rapaHTye€ HiAINPUEMLAM PiBHI IIpaBa Ta MOXJIUBOC-
Ti /11 3a/lydeHHs Ta BUKOPUCTaHHs piHAHCOBUX, TPYAOBUX, iHdO-
pManilHUX Ta iH. pecypciB. /lep>kaBa, CNMpaYMCch Ha 3aKOHOAABYY
6a3y, rapaHTy€ HeJJOTOPKaHiCTh MaiiHa Ta 3abe3ne4ye 3axUCT Mal-
HOBUX IIPaB Cy6’€KTiB roCnojaproBaHHs.

3rigHo 3aKoHOAABCTBAa CYy0’'€KTHM TrOCHOJApPIOBaHHS 30-
60B’s13aHi He 3aB/laBaTH IIKO/AM AOBKIJIJIIO, AOTPUMYBATHUCS IpaB Ta
iHTepeciB rpomMa/isiH, yCTaHOB, OpraHisalii Ta gepaBH.

Y npaBoBOMy peryJiroBaHHi rocnoZlapCbK1X BiZJJHOCUH BU3Ha-
YaJibHa pPOJIb HAJIEKUTb HOPMAaTUBHO-NPAaBOBOMY PEryJIIOBaHHIO,
YIOPSAKYBAHHIO BiIHOCHMH y cdepi rocnojapoBaHHs 3a J0NOMO-
ro0 HOpMaTHMBHO-NIPaBOBUX akKTiB. Cepes LUX aKTiB 4ijibHe Micue
nocigae KoHcTuTynisa Ykpainy, IKOI BCTaHOBJIOKTLCA KOHCTUTY-
LiliHi ocHoBM mpaBonopsAAKy y cdepi rocnogaproBanHs (ct. 5 T'K),
a TaK0oX BPEryJbOBYHOTbCS Ha HaMb6inbll 3arajibHOMY piBHI Hail-
BaXKJIMBIli BiTHOCUHU y LiK cdepi.
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l'ocnopapcekuit Kogekc € 6a30BUM HOPMaTHBHO-IIPAaBOBUM
aKTOM, B IKOMy BU3HaudeHi OCHOBM IrOCINOAapChKOro0 3aKOHOAABCT-
Ba. Bigrak, yci iHIII 3aKOHM Ta NiJl3aKOHHI HOPMAaTHMBHO-IIPABOBI
aKTH NNOBMHHI y3roxKyBaTucd 3 'K y yacTuHi perynoBaHHA rocno-
JlapcbKUX BiJHOCHUH. Lle He 03Hayaeg, U0 HE MOXYTb NpUMMaTHCS
3aKOHH, SIKHMH IIeBHEe KO0JI0 260 OKpeMi MOMEHTH T'OCHOJapPChbKUX
BiJHOCHH pery/oThbca iHaKIle, HiXK nepeabaveHo I'K; ogHak He-
00Xi/THOI0 YMOBOIO MPUHHATTS TAaKHUX 3aKOHIB ab0 iX OKpeMHX Io-
JIOXKeHb € OJJHOYACHe BHeCeHHs BignoBigHux 3MiH g0 I'K.

CucrteMa rocrnoJapcbKoro 3akKOHOJABCTBA (YHKLIOHYE $IK
CKJIaJIHE YTBOPEHHS, 1110 BKJIIOYAE B OJJHOMY aKTi pidHopiaHi (npu-
BaTHI Ta my6JiiyHi) HOPMH, IKi MAalOTh METY KOMILJIEKCHOT'O pery-
JIIOBAaHHSl BiIHOCHH CYCIiJIbHOTO BHPOOHHUIITBA; OCTaHHI Ck/I1aja-
I0TbCA AK CYKYIHICTB yCiX BiJHOCUH, L0 BUHUKAKOTh MiXK y4acHU-
KaMM rocloZlapCcbKHX BiZJHOCHH y NpoLeci 3/1iHCHEHHSA ToCnoapCh-
KOl ZIisiJIbHOCTI.

OcHOBHa MeTa HOPMaTMBHO-NIPAaBOBOTO PEryJOBaHHSA TOC-
MOJJapChbKHUX B3aEMO3B’SI3KIB - lle HaJlaHHS BiJHOCHMHAM MOpPS/JKY,
B Y3TOJKEHHI IHTepeciB CyCHiJIbCTBa, fKI CHOPUSAIOTb OCHOBHHUM
cdepaM pO3BUTKY JAeprKaBH.

Cnip 3a3HAUMTH, 110 NPABOBE peryJBaHHA He € MarTe-
piaJibHUM, TOOTO BOHO 3/iliCHIOETHCSA Yepe3 CBiJOMICTb Hace/leHHS.
B TOil e 4Yac NpaBOBe peryJOBaHHSA SABJSETbCA Pe3yJbTaTOM
JiSIJIBHOCTI Jilep>KaBy, sKa BUCTYIIA€ FapaHTOM peaJii3alii npaBoBUX
HOpM, 3/JilICHIOETbCA 3a JONOMOTOI LIMPOKOIo KoJia NpaBOBUX 3a-
cobiB.

1. Onifinuk O. C. IToHATTS Ta 0COGJHMBOCTI CleliaJibHOTO MPaBOBOIO
PEXUMY B Cy4yaCHHUX YMOBAax rOCIO/ApIOBaHHs. AkmyaabHi npobaemu 89ocko-
HaJ/1eHHs1 YUHHO20 3aKkoHodascmea Ykpainu. Bum. XXVI: 36. Hayk. craTel (M. [Ba-
Ho-®paHkiBcbk, 2011 p.) / [IpukapnaTcbKyil HalliOHAIbHUN YHiBEpCUTET iMe-
Hi Bacuns Credpanuka. IBano-®pankiBcrk, 2011. 320 c.

2. Xo3siicTBeHHOE npaBo: yueOHuK / B. K. MamyTos, I. JI. 3HaMeHCKHH,
K. C. Xaxysnun u ap.; noz pea. B. K. Mamyrtosa. K.: lOpunkom Hutep, 2002.
912 c.

3. lllep6una B. C. l'ocriogapcbke npaso: nigpyyHuk. K., 2009.
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OJs1eHa Pum,

KaHAWJAT PUAUYHUX HAYK,

JloLleHT KadepH colliaJbHOrO IpaBa
(/Ibgiscobkutl HayioHabHUlL yHIGEpcUmMem
imeHni Ieana ®Pparka)

ITPABUJIA IH®OPMYBAHHA ITPALIIBHUKIB
PO YMOBH IPAIII Y EBPONENCHLKOMY COIO3I

Y npagi €C BiacyTHil NpaBoOBUM aKT, AKUK 6K 6e3nocepeHbO
CTOCYBaBCsl TPYAOBOI0 JJOrOBOPY SIK IOPUAUYHOrO GaKTy - miacTa-
BU BUHUKHEHHS TPYJ0BUX BiJHOCHH, 110T0 3MicTy, OpMH YU BUJB.
BopHo4yac, e He 03Hayvae, 110 BiZIIOBiJHe IPaBOBE PeryJIl0BaHHS Ha
KOMYHITapHOMY piBHI BiZiCyTHE. 30KpeMa, PO HaZHALliOHa/IbHI BU-
MOTH 111010 3MiCTy Ta pOopMHU TPyAO0BOr0 LOrOBOPY MU MOXKEMO Ji-
3HaTUce 3 aHanizy [upektuBu 91/533/€EC Big 14.10.1991 p. npo
000B’5130K po60TO/aBL s iHPOopMyBaTH MpaLiBHUKIB PO YMOBH, L0
3aCTOCOBYIOTH /10 TPY/A0BOrO JOTOBOPY YU TPYAOBUX BifHOCUH [1].
BigTak, Kpisb NpU3My rapaHTOBAHUX [Ji NpaLiBHUKIB MOXJIUBOC-
Tel OTPUMYBaTH MaKCUMaJIbHO MOBHY Ta JOCTOBipHY iHdopMaLio
IIpo YMOBHU Mpalyi, onocepelKOBaHO 3abe3MeyyeTbCs pery/0BaHHs
iHAMBIAya/bHUX TPYAOBUX BiJTHOCUH Yy YacTUHi $opMH Ta 3MicTy
TPYZAOBOIO JOrOBOPY.

P03BUTOK HOBHUX QOpPM 3alHATOCTI 3yMOBUB 3pPOCTaHHS Pi3-
HOMaHITHOCTI TPyA0BUX BiJHOCUH. 3/1€6i/JbLIOTO Jep:KaBU-4JIeHH
i NOPAAKOBYIOTh YCi TPYAOBI BiJHOCHHU $OpMaJbHUM BUMOraM,
06 MOKpAIlUMTH MPaBOBUM 3aXUCT MpaliBHUKIB BiJj MOXJIUBUX
NOopyuIeHb IXHIiX pas.

OfHak BifMoOBiJHE 3aKOHOJABCTBO Jlep>KaB-4JIEHIB CyTTEBO
Pi3HUTBCSA, @ BUMOTM NUCbMOBO iHOpPMyBaTH NpaliBHUKIB MpO
OCHOBHi YMOBH TPY/I0BOTO JOTOBOPY UM TPYJOBUX BiJHOCHUH OyJU
YU He HaKOibIl po3pisHEHUMU. 3 ypaxyBaHHSM I[bOTO i 6yJIO yXBa-
JeHo JlupexktuBy 91/533/€EEC Ta BCTaHOBJIEHO 3arajibHy BUMOTY
Ha piBHi €C, U0 KOeH MpalliBHUK MOBUHEH MAaTH JIOKYMEHT 3 iH-
dopmMatiero o0 HeOOXiJHUX eJleMeHTIB HOro TpyAOBOTO J1OrOBO-
Py 44 TPyZ0OBUX BilTHOCHH.
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JupektuBa 91/533/€EC € oCHOBHUM /[IKepeJsioM IpaBa
€C momo yMOB YKJaZleHH Ta BUKOHAHHA TPYZOBOT0O JOrOBOPY
[2, c. 177]. Ti 3aCTOCOBYIOTB 10 KOKHOTO MpalliBHHUKA, L0 Ma€ TPy-
JIOBHUM [OroBip 4M TPyZOBi BiAHOCHMHM, SIKi BUSHAYAE Ta PETYJIIOE
3aKOHOJZIAaBCTBO Jep:KaB-4/eHiB €C. BaxX/MBO TakK0X 3ayBaXKUTH,
10 HOpMU Li€l ITUpeKTHBY 3aCTOCOBYIOTH JIMIIE LOA0 TUX Npalo-
I0UMX, SKHUX YBaXKalOTh HallMaHUMM MpaliBHUKAMU y PO3yMiHHI
HalliOHaJIbHUX aKTiB. BoHa TakK0X YNOBHOBAXYE JepKaBU-4JIeHU
caMOCTiHHO BUBecTHW 3-mij cdepwu ii ail meBHi KaTeropii mpanis-
HUKIB. 30KpeMa, THUX, fKi yKJa/d TpPyLOBUH JOTOBip Ha CTPOK
He GiJiblile OJHOTO MicAld i 3 TPUBAJIICTIO PO60YOro Yacy He GiJb-
11e BOCbMU I'OJJMH Ha TWX/JeHb. A TaKOX NpaliBHUKIB, TPyZ0Bi f0-
rOBOPU SIKMX MalOTh TUMYacOBUHM YU OCOGJMBHUM xapaKTep, OJHAK
JIMIlle 32 HAafIBHOCTI 06’€KTUBHUX NPUYMH TAaKOI'O BUHSTKY.

YxBaJjieHa 3 MeTOI0 NOKPALIMTH 3aXUCT NpaLiBHUKIB, [lupek-
tuBa 91/533/€EC 3060B’s13ye poboToAaBIsl iHGopMyBaTH MpariiB-
HUKIB PO OCHOBHi yMOBH MOT0O TPyA0BOIr0 /I0r0OBOPY YM TPYAOBUX
BiiHOCHH. ¥ Takull crnoci6 Ha piBHi EC nparHyTh YHUKHYTH HEeBU-
3HAUYeHOCTEeN 1[0JJ0 YMOB BHUKOHAaHHS POGOTH Ta 3abe3MeuyUTH
6i/1b1y Mpo30picTb PUHKY NpaLi. 30KkpeMa, po60ToAaBel b TOBUHEH
HaJlaTH NpauiBHUKY iHopMaliiio 1mo/o:

— CTOpiH Z0r0BODY;

— wMicng po6oTtu (y pasi BigcyTHOCTI pikCOBaHOTO YK OCHOB-
HOTO Micisl po60oTH po6OTOAaBelb NOBUHEH 3a3HAYWTH, IO IIpa-
I[iBHUK 6yJe 3alHATUHN y pi3HUX po6OYUX MicUsX, a TaKOX JOAaT-
KOBO BKa3aTH 3apeecTpoBaHe Micle po3TallyBaHHA NiATPHUEMCTBA.
Kpim nporo, siK1io e fopeyHo, To Moxe 6yTH 3adikcoBaHe TaKOX
nocTiliHe Micle NpoXKWBaHHA PO6OTOJaBLs);

— HasBH (nmocaju), piBHs, xapakTepy abo kaTeropii po6oTy,
siKa MiAJ1irae BUKOHAHHIO (KOPOTKa XapaKTepUCTHUKA caMoi po6oTH
4yH ii onuC NOBHUHHI 6YTH NpaLiBHUKY Bifomi);

— JlaTH N04aTKy TPYyA0BOI0 JOTOBOPY YU TPYAOBUX BiJHOCHH;

— Y BHNAJAKY THUMYacOBOI'0 TPYZLOBOTO JJOrOBOPY YU TPYZHO-
BUX BiITHOCHUH — TPUBAJICTB, 10 OYIKYETHCH;

— TPHUBAJOCTI OIJIa4yBaHOI BiJIyCTKH, 1[0 Ma€ HaZaBaTUCA
NpaLiBHUKY (Y pasi HEMOXJIMBOCTI BUSHAYUTU TaKy TPUBAJICTh Ha
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eTani yKJaZleHHs TPyZAOBOIo JOroBOpy, NpaliBHUK IOBUHEH BOJIO-
JiTu iHdopMaliero Tpo NpoleAypH PO3MO/IiJIEHHS Ta BU3SHAYEHHS
TaKol BiIMYyCTKU);

— TPHUBAJOCTI TepMiHIB IOBiJOMJIEHHH, SKHUX MalTb [0-
TpPUMYyBaTHCs pob60oTOAaBeLlb Ta NMpaliBHUK, AKLO IXHIH TpyA0BUH
JIOrOBip YU TPYAOBi BiIHOCMHU MPUIHUHSAIOTHCS a60 K CIOCOOU BU-
3Ha4YeHHS TaKUX TEPMIHIB;

— TMOYaTKOBOi OCHOBHOI CyMU 3apo6iTHOI IJIATH, iHIIMX
CKJIaZIOBUX €JIeMEeHTIB OIUIaTU MNpali Ta NepiofUyYHiCTb BUIJIATH
BUHAropo/Jiy, Ha IKy NpaliBHUK Ma€ I1PaBo;

— TPUBaJOCTI 3BUYAWHOr0 pO6GOYOro JHA Ta THXKHSA
NpaniBHUKA;

— YMOB mpali, Ki BU3HAa4Y€Hi KOJIEKTUBHUMHU [OTOBOpaMH
Ta YroJaMH, a TakoX JaHi KOMIeTEeHTHUX 06’ €JHAHUX OpraHiB, sKi
YyKJIaJIM BiNOBIAHI yrogu.

Yci ui BioMocTi MoBUHHI 6yTH MOBiOMJIEH] Mpal[iBHUKY He
ni3Hiine, HX Yyepe3 JABa Micslli micjas Mo4yaTKy po6oTu. [Ipu nbomy
crnocobu TMOBiOMJEHHS MOXyTb OyTH pisHUMU. [IpuMipowm,
060B’s130K po60TOAaBLA NpoiHGOpMyBaTH NpaliBHUKA IPO YMOBHU
npani 6yze BUKOHAHUM, SIKILO CTOPOHHU YKJIaJiM TPYAOBUM A0OroBip
y MUCbMOBIM GOpMi Ta BHECIU JI0 HOTO 3MiCcTy NOTPi6HI AaHi. AGO X
NpaliBHUK MOXe OTPUMATH JIUCTA NP0 JAOMOBJIEHOCTI MK HUM Ta
po6otosaBueM. O6MiH NMCbMOBUMHU JOKyMEHTaMH, 3a YMOBH, 110
xo4ya 6 OJUH i3 HUX MICTUTH llOHAWMeEHIIEe yClo HeoOxigHy iHdop-
Mallilo, TaKOX JI0NyCKaeTbcs K ¢$opma iHGoOpMyBaHHS NpaliBHHU-
KiB. OTXe, BiJf po6oToAaBlsl GaKTUUHO BUMAralTh HaJaTH MUCh-
MOBe NiATBep/KeHHA YKIaJeHOTro TPyA0BOro AOroBOpy 3 04HOYa-
CHUM NOBiZJOMJIEHHSIM HOr'0 OCHOBHUX YMOB. 3 ypaXyBaHHAM LbOTO,
OKpeMi HayKoOBIli, HaBiTb 3asABJAKTh PO CTaHAAPTU30BaHy GOpMY
TPYZO0BOr0 JIOrOBOPY B HOro HaMbi/Nbll CYTTEBUX MOJIOXKEHHAX
[3, c. 148].

3a Heob6xigHOCTI po60TOAABElb TAKOX HaJa€ MNpaliBHUKY
MMOCUJIaHHS Ha 3aKOHM, MiI3aKOHHI aKTH, JIOKaJIbHi aKTH YU KOJIEK-
THUBHI YIroJH, AKi BU3HA4YalOTh TPUBAJICTh OIJIa4yBaHOIO 4acy Bij-
MOYMHKY, CTPOKU NOIepeJKeHHA y pa3i NpUIMHEHHS TPYLOBOrO
JIOr0BOpY, PO3Mip Ta YMOBHU OIIATH Mpalli, TPUBaIICTh po6040oro
yacy.
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fAxuo x ynpomoB¥k ABOX MiCALB OJ€eH i3 [IUX JOKYMEHTIB
NpaniBHUKy He OyJI0 MpeACTaBJeHO, TO pob6OTOoAaBelb 3060B’s-
3aHUH BUJATH NpaLiBHUKY, He Ni3Hille, HiXK depe3 2 Micaui micas
MOYaTKy po60TH, MUCbMOBY AeKJapalilo, 1o nijnucaHa poboToja-
BIIEM Ta MICTUTB yCI0 HeoOXiHYy iHdopMalLilo, IK 3a3Ha4YeHO BHUIIE.
Jeknaparnio po6oTo/ilaBelb MOBUHEH TAKOX MiJIrOTYBAaTH, SKIIO
JOKYMEHTH, MOoIepefHbO OTpPUMaHi NpaliBHUKOM, He MICTATb
yci Heo6XigHI  BigOMOCTI 100 yMOB  MpaleBJalITyBaHHS.
Y TakoMy pasi Aeksapallis CTOCyBaTUMETbCSI YaCTUHU iHdopMalii,
1110 3aJIMIIUJIACS.

[[punvHeHHA TPYAOBUX BiJJHOCUH [0 3aKiHYeHHA JBOMicAY-
HOr'o Inepioay He 3BiJIbHSIE POOOTO/ABLS Bijf 000B’sA3KY iHGOpMY-
BaHHA NpaliBHUKa. BianmoBigHI BiloMOCTI OCTaHHbOMY NOBHWHHI
OyTH HaJlaHi HAPHUKIHIi MpaleBJallTyBaHHS.

Okpemo y /JlupektuBi 91/533/€EEC BuIHcaHO MpaBuUJa
iHpopMyBaHHA MNpaliBHUKIB, SKUX CKepoBaHO Ha pob6OTy A0
JlepKasB, 10 He € 4ieHaMmu EC.

[Ipo 6yab-Ki 3MiHM yMOB npalji NpaliBHUK NMOBUHEH GYTH
MOBiIOMJIEHU N MUCbMOBO 32 MEPIIOi K MOXKJ/IUBOCTI, aJie He Mi3Hille
MicALd Micas 3alpoBaJiXKeHHS BiANOBIAHUX 3MiH. AKINO K 3MiHU
yMOB mpaui 3ymMoBJieHi pepopMyBaHHAM 3aKOHOJABCTBA Ta OHOB-
JIEHHSIM KOJIEKTUBHO-Z0rOBIpHOTO peryJiloBaHHs, TO NMCbMOBeE I10-
nepeJXeHHs1 He BUMara€eThCA.

YnpogoBx MaiKe TPUALATH POKIB 3 yacy yxBaJjieHHd Jlupek-
THBa 91/533/€EEC 6ysa fieBUM Ta epeKTHUBHUM iHCTPYMEHTOM 3a-
XUCTY NpaliBHUKIB. Peanizanisa il nosoxeHb cnpusiia NiIBUILLEHHIO
006i3HaHOCTI Ta poO3yMiHHSA cepeJ MpaliBHUKIB BaXKJIUBOCTI OKpe-
MHUX acneKTiB ixHix yMOB nparii Ta TpyAoBux npas. 0co6JHUBO KOpH-
CHUM NUCbMOBe iHGOPMYBaHHSA CTaJ0 B KpaiHax, Jle HeMa€e 3aKOHO-
JlaByoi BUMOTH NPO NUCbMOBY GopMy TpyAoBoro forosopy. Kpim
1bOT0, 3piC piBEHb BU3HAYEHOCTI Ta 3pO3YMiJIOCTi JOMOBJIEHOCTEN
MiX NpaliBHUKaMU Ta po60TOAABLSAMH, 110 AONOMOIJIO YHUKHYTH
3HAYHOI KiJIbKOCTi TPYAOBUX CIOpiB Ta KOHQJIKTIB. [TucbMoBy $o-
pMy iHPOpMyBaHHSA PO YMOBH Ipali TaK0 BUKOPUCTOBYIOTb iH-
cnekuil npani Ta TpodCnizKu g MOHITOPUHTY yMOB npali H BU-
ABJIeHHS TIHbOBUX CXeM IpaleB/JaliTyBaHHA. A MOpPiBHAJbHUHI

230



a”ani3z JupexktuBu Pagu 91/533/€EC i TpyoBOro 3aKoHOJaBCTBa
TakuX NpoBiAHUX KpaiH, a9k CIIA, Kanaaa, AnoHis, 3acBiguus, mo
piBeHb rapaHTiil mpaBa MpaliBHUKA Ha OTpUMaHHA iHdopManii
npo ymoBHM npaui B €C 3HaYyHO BUIIMHN, HiXK B iHIIKX KpaiHax CBIiTy
[4, c. 205].

[Tonpu mo3uTHBHI pe3yabraTu Ail Jupektusu 91/533/€EC,
y 2017 p. 3a pe3yJibTaTaMH KOMIIJIEKCHOTO OLIiIHIOBAaHHS Il BIIUBY,
Ky mnpoBesia EBpomnelicbka KoMicis, 6ys0 BHOKpeMJIeHO KiJibKa
YUHHMUKIB, [0 TaJIbMYIOTH il MOBHY ePeKTHUBHICTb. Tak, Y4 He Hali-
6isbII Mpo6GJieMaTUYHOI BBaXKaloThb cdepy ii 3acTocyBaHHsA. OcKi-
bk JlupektrBa 91/533/€EEC nouMproeThCs He HA yCiX HAWMaHUX
NpaliBHUKIB, a JIMILIe I0A0 THUX, KOT0 Jlep>KaBU-4JleHU BBaXKalOThb
TaKMMH, TO 103a ii NpoTeKLi€l0 ONUHSAETHCA YUMaJla Koropra ocib,
AKI NpanoTh 3a HauMoM. lle, Hacamnepes, JoMallHi NpaLiBHUKY,
npaniBHUKU 1udppoBux maaTdopM, AUCTAHIIAHI NpaliBHUKU YU
iHLi oco6w, ki 3a/1y4yeHi A0 npali Ha OCHOBI HOBUX YM HETHUIIOBUX
dopM npaneBalITYBaHHS.

Oxkpim Toro, nosa yBarot /[lupektusu 91/533/€EC onuHu-
JIUCSI MOXKJIMBI CIOCOGU BIJIMBY MpaliBHUKA HA po60TOaBLs ¥ pasi
HEBUKOHAHHSI HUM CBOTr0 3000B’si3aHHSA 3 iHYOpMyBaHHS PO YMO-
BU npaui. ToMy akTyaJlbHUM € NUTaHHS BIPOBA/PKEHHS 3ac00iB
IOpUAHUYHOI BiANOBiJa/bHOCTI 11040 PO6GOTOAABLA-NOPYLIHUKA.
Hanpukiaz, 3akpinjieHHsa MOXJ/IWBOCTI NpalliiBHUKA BUMAraTyu KOM-
neHcauii, ko BiH a60 BOHa HE OTPUMA€E MUCbMOBOTO JOKyMEeHTa
IpO YMOBH Mpalji, MOXKe CTaTH AiEBUM 3acO00M Ha LLISAXY yA0CKO-
HaJIeHHd MeXaHi3My 3axXMCTy NpaB NpaLiBHUKIB.

JIBOMicSYHUH TepMiH, yOpOJOBX SKOTO Ma€ BiZidOyTHCH
iHpopMyBaHHS, TaK0X YBaXKalOTh HEJJOCKOHAJIMM uepe3 HOro Haj-
MipHY TpPHUBaJiCTh, PU3UK 30IJbIIMTH YaCTKy He3aJeKJapoBaHOI
npaui Ha pUHKY ab0 MiABUIMTH 3arpo3y 3J/I0BXKUBaHHSA NpaBaMH
NpaLiBHUKIB.

Yci ui nepemkoau noBHoi Ta epeKTUBHOI peasnizanii Jupek-
TuBU 91/533/€EC fo neBHOI Mipu € HaACJAiIKOM 3HAaYHUX 3MiH Ha
€BpONENCbKOMY PUHKY Npalj, ki 3yMoBJIeH] iHTeHCUBHOIO LiKUpO-
Bi3alli€lo CycniJIbHOTO KUTTS, PO3BUTKOM HOBUX TEXHOJIOTIH, 3poc-
TAHHAM THYYKOCTI Ta cerMeHTalil TPYAOBUX NpoLeciB. Y mifcyMKy
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BUHUK/JIM HOBi popMH 3aliHATOCTI, siKi mepeayciM OyJu 30pi€eH-
TOBaHi Ha MOTpe6bM EKOHOMIYHOrO PHUHKY, 36isblIMJacid 4YacTKa
CTPOKOBUX TPYAOBUX J[AOrOBOPiB, a TakK0oX HeCTaHJApPTHUX pO-
00YUX MiCIb.

YuMmasno HoBUX GOPM 3aHHATOCTI CYTTEBO BiJpi3HAOTHCA Bij
TPaJMUI[iHHUX TPYJAOBHX BiJHOCHH y KOHTEKCTI iXHbOI Mepeabavy-
BaHOCTI Ta cTabijibHOCTI. BigTak, He JUBHO, 110 3’SABUJIKCS Mpora-
JIMHU B 3aXUCTi TPYAOBUX MpaB 0Cib, sIKi o6pasy HOBi popmu mnpa-
LieBJIalITyBaHHS.

Yci 11i 06cTaBUHYU NepeKoHaIU KepiBHUITBO EC y HeobxiaHO-
CTi M0-HOBOMY BperyJil0BaTH NpoLeAypy Ta 3MiCTOBHICTBb IpoLecy
iHpopMyBaHHS PO OCHOBHi YMOBH Ipali 3 METOI CBOEYACHOIO
OXOIJIEHHSI NPAaBOBUM peryJiOBaHHAM HOBUX (opM 3alHATOCTI.
[llupoka Auckycia mono pedopMyBaHHS NOJIOKeHb JJUpeKTHUBU
91/533/€EC 3aBepmuiacek yxBaseHHsM 20.06.2019 p JupeKTUBU
2019/1152 npo nposopi Ta nepenbdadyyBaHi yMOBU mpali B €Bpo-
neiicekoMy Corosi [5]. [i HopMM MOMMPIOITHLCA Ha YCiX, XTO MpaIioe
6isbllie Hi’k 3 TOAUHU HAa THXK/AEHb IPOTAroM 4-THXXHEBOTO Nepioy
(To6TO GinbIIE 12 roAWH Ha MicAIb) 32 TPYAOBUM JI0rOBOPOM, a60
K nepebyBa€ y TPYAOBUX BiJHOCUHAX, K lle BU3HAYE€HO HallioHa-
JIbHUM 3aKOHOJABCTBOM, KOJIEKTUBHUMU JOTOBOPaMU YU MPaAKTHU-
KOI0, AKi ZiI0Th y fepxkaBi-4yeHi €EC. [Ipu nboMy, HOpMHU [IMpEKTUBHU
3000B’A3yI0Th 6paTH A0 yBaru npaktuky Cyny €C 3 nuTaHb BU3Ha-
YeHHd cTaTycy npaiiBHukKa. [lo3a aiero JlupektuBu 2019/1152 3a-
JIMIIAIOTHCS JIMIIe chpaBfi camMo3aiHATI oco6u. OfHaK 3JI0BXKU-
BaHHA IIMM CTaTyCcOM 3 MeTOH NPHUXOBAaTH CIPaBXHi TPyZLOBI Bij-
HOCUHU BBa)KaTUMeTbCsl MOMUJIKOBO 3asiBjeHOl0 dopMoro mpare-
BJIAIUTYBaHHA Ta 6yAe NMPUPIBHSAHO [0 He3aJeKJapoBaHOI mpaui
3 yciMa HacJaijKaMu.

Y AupexTtusi 2019/1152 Takox 3akpijeHo afjlanTOBaHUH /0
3MiH pUHKY Ipali nepeJsik OCHOBHUX aCIeKTiB TPyLOBOI'O [Or0BO-
py abo TpyA0BUX BiJHOCHH, NPO sKi NpaliBHUKU NOBUHHI 6YTH Mo-
BiZloMJ1eHi. KpiM 1bOro, CKOpOY€HO TEpMiHU CaMOTI0 NMOBiJOMJIEHHS.

HoBuMu Takox € npaBusa JupektuBu 2019/1152 mopo Bu-
Mpo6yBa/IbHOTO TEPMiHY MPU NPUUHATTI HA po60Ty. 30KpeMa, BiH
= He NOBHWHEH IlepeBUILYBAaTH WIECTH MicALiB. KO X iHTepecu
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npaniBHUKaA YU XapaKTep BUKOHYBaHOI po6OTH, BUMaralwTb 6ijb-
IIOr'0 BUIIPOOYBAJIbHOTO TEPMiHY, TO HOT0 TPUBAJIICTb MOXe GYTH
MIPOJIOBXKEHOI0 32 3aKOHOAABCTBOM /[iepKaB-4J/IeHIiB. Y CTPOKOBUX
TPYZ0BUX BiJHOCHHAX TPUBaIiCTh BUIIPO6YBaJbHOT0 TepMiHY IO-
BUHHA OYTH NPONOPLIMHOI OYiKyBaHii TPUBAJIOCTi JOroBOpY 4u
XapaKTepy BUKOHYBaHOI po6oTH. [Ipu LIbOMY, SKIIO CTPOKOBUH
TPYAOBUH [OTroBip Mepeyk/aJeHO Ha TUX CaMUX yMOBax, TO BCTa-
HOBHUTH HOBHH BUNPOGYBaJbHUM TEPMiH y2Ke He MOXKHA.
JupektuBa 2019/1152 ckacoBye /[lupexktuBy 91/533/€EEC
npo iHpopMyBaHHS MpaliBHUKIB NOpo IXHi yMOBM mpali 3
01.08.2022 p. [lo Toro yacy yci aepxaBu-uieHd EC NOBUHHI
iMIlJIEMEeHTYBaTH il HOpMHU y HalliOHa/IbHe 3aKOHOaBCTBO.
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OkcaHna Cracis,

KaHJU/JaT IOPUAUYHUX HAYK, JJOLEHT,
JloLleHT KadepH colliaJbHOrO IpaBa
(/Ibgiscobkutl HayioHabHUlL yHIGEpcUmMem
imeHni Ieana ®Pparka)

OCOBJIMBOCTI AOTPUMAHHA
€BPOIIEMCHEKOI0 BEKTOPY PE®OPMYBAHHA
HAIIIOHAJIBHOT'O 3AKOHOJABCTBA
IOA0 IMPAIEBJIALUTYBAHHA
OCIb 3 IHBAJIIAHICTIO

Hama geprkaBa patudikyBasa Yroay npo acoiiariito Ykpainu
Ta €C, 1UM caMUM B3sij1a Ha cebe HU3KY 3060B’s13aHb 1110/10 IpHBe-
JleHHs HallioHaJIbHOT'0 3aKOHO/IaBCTBA Y BiITOBiZJHICTL EBPONENCH-
KUM cTaHjapTaM. lle cTocyeTbcs, 30KpeMa, coljanbHOi cdepy,
a caMe 4acTKOBO rapaHTi# 100 NpaleBjallTyBaHHSA JIOJeH 3 iH-
BasigHicTO. [IpyM BOMY CTBOPUBIIN AJISI HUX CHPUAT/IWBI yMOBHU
NpaLeBJIallTyBaHHS.

CnpusaT/AMBI YMOBM NpaleBJalITyBaHHA AJs oci6 3 iHBasif-
HICTIO Iepll 3a BCe NMOJIATAI0Th ¥ BHECEHH] 3MiH [0 Ail0YUX Ta NpU-
WHATTI HOBUX HOPMAaTHMBHO-NPAaBOBUX aKTiB, ki 6 Oy/iM Hampas-
JIeHHI Ha 3MeHIIeHHS 4YacTKU 6e3pob6iTHUX cepef, Li€el KaTeropii
0ci6, MM caMHMM CTBOPUBILM PiBHi YMOBH i3 mpane3faTHUM Hace-
JIEHHSIM.

Pa3oM 3 TUM BapTO 3a3HA4YMTH, L0 XO04a EBPONENCHKI CTaH-
JapTHy, SIKi 3aKpilJieHHI y MicTSTbcsA y EBponeicbKil cTpaTerii 110-
Jo inBasigHocTi Ha 2010-2020 pp. Ta € 6a30BUMH MPU TPUUHATTI
3akoHo/aBcTBa €C, npoTe AepkaBu EC BUKOPUCTOBYIOTh Pi3Hi mif-
XOU J10 Tpo6JIeMH IpalleBJalITyBaHHs oci6 3 iHBasmigHicTo. [Ipu
1JbOMY BCi BOHU CIPSMOBYIOTb CBOE 3aKOHOJABCTBO HA NOJ0JIaHHA
6e3pobiTTA cepef 1€l kKaTeropii oci6, WJISXOM 36i/blIeHHS IXHbOI
YaCTKU cepe/; IpaLiiBHUKIB Ha BiKPUTUX PUHKAX Ipalli.

3rilHO CTaTUCTUYHUX AaHUX, B €EC Ha pUHKY npayi 3afiaHi
B cepefHbOMy 57% oci6 3 iHBasifjHiCcTIO, a cepeJ; mpaue3AaTHUX
oci6 ueit nokasHUK ckagae 80%. Takox y eBponelcbKUX KpaiHax
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3aCTOCOBYETbCSI HOPMaTHUB [JI NpalleBJaLITyBaHHs 0ci6 3 iHBa-
JiHiCcTIO BUIMH, aHiX y Hac. Hanpukia y @paniii 3aKoHO1aBCTBO
3000B’s13y€ mignpueMcTBa i3 yHceabHICTIO MOHaA 20 mpauiBHUKIB
NpaLeBJalITOBYBaTH — 6% o0ci6 3 iHBaJiJHicTIO, HaToMicTb Himeu-
YHHa Lied MOoKa3HUK 36iibye Bij 5 g0 10% 3asexHo Bij eKoHOMi-
YyHOI cUTyalii Ha pyUHKY npani. PazoM 3 TuM y cycianiit [loabii, a
TaKoX B ABCTpii Ta IcraHii BifIcOTOK nmpaleBJialiTyBaHHS 0Ci6 3 iH-
BaJIiZIHICTIO, fIK i B Halllikl AepxaBi, cTaHOBUTb 4%, aJjie 3aCTOCOBY-
€TbCS BiH JI0 MiJIMPUEMCTB, Jie 06J1iKOBa YUCEJbHICTh MPalliBHUKIB
nepesuinye 25, 251 50 oci6 BigmosigHo [1].

[likaBo, 1110 BUCOKOPO3BUHEHI KpalHU He BCi BCTAHOBJIIOIOTh
KBOTH JiJId MpaleBJallTyBaHHS oci6 3 iHBaJigHicTI0. Hanmpukiag,
Benukob6puTaHis, fika BUXOAUTDH i3 ckaagy €C, y CBOEMY 3aKOHO-
JaBCTBI TaKMWX KBOT B3araJli He MiTATb. Ajle [lep>KaBol0 BCAKO 3a0-
XOYYEThCS NPUUHATTS Ha poOOTY 0Ci6 3 iHBaJiIHICTIO, IJISAIXOM 3a-
0X04eHb pO60OTOAABIIB, IPH LIbOMY MPUJIJISETHCS 0COOJIMBA yBara
MPUCTOCYBAHHIO pOo60YOro MicIsl /10 MOTpeb TaKOro npaliBHUKA.

Kpim Toro, eBponelicbKi kpaiHu AUepeHLil0I0Th CBOE 3aK0-
HOJIaBCTBO 3 OIVIAYy Ha CTYNiHb BTpaTHU Npawue3faTHOCTi, ToO6TO
YUM O/IBLIOK0 € BTpaTa Npale3faTHOCTI TUM BaXK/IMBIIIMM € MOX-
JIUBICTBb MpaL0oBaTH HEMOBHUM pobouui yac. Hanpuknag, y €C yac-
THHA 0Ci0, 1[0 NPaL0ITh HEMOBHUN Po6OYUIl Yac cTaHOBUTb 32%
3 BUCOKOIO BTPATOO Npane3jaTHOCTI, a 3 cepegHboto — 27% [1].

B ycix nepkaBax €C piBeHb NpalleBJAITYBaHHS 0Ci6 3 iHBa-
JiiHICTIO € pi3HUM. AJie 3arajioM BCi BOHU OpPIiEHTYIOThCS Ha nepe-
xig Bifg migxoay pea6isitamnil oci6 3 iHBaJiJIHiCTIO 10 Mi/IrOTOBKHU
TaKHX 0Ci6 710 mpalli 3 orJisgy Ha MeJIMYHi peKoMeH/jallil Ta MOXKJIU-
BOCTi Takoro npaniBHuKa. Takui miaxiJ CTBOPUB GiJibIl CIPUATIIH-
Bi YMOBH /J151 IpaLeBJIALITyBaHHs LIUX 0Ci6, 3BUYalHO OCTOPOHDb He
3aJMIIAEThCA U JleprkaBHa c1y:06a 3aHATOCTI, a TAKOX HeJlep>KaBHi
areHTCTBa 3aHATOCTI.

Jlitoye 3aKOHOAABCTBO YKpaiHU TeX BCTAHOBJIIOE PAJ rapaH-
Til U151 0ci6 3 iHBa/TiAHICTIO, MpOTeE He BCi 11i rapaHTii BigmoBigaoTh
ctaHgapTaM €C, a iHKoJM U cynepedaTb IM. ¥ 3B’SI3Ky 3 LIUM lie
2016 poky 6yJs10 NOAAHO aXK TPU 3aKOHONPOEKTH, IKI MaJk YCYHYTH
1Ii HeJl0JIiKU.
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Tak, 6yJi1 oJaHi HaCTYIHi 3aKOHOMPOEKTHU:

ypsagosui Ne 4578 Big 04.05.2015 «IIpo BHeceHHsI 3MiH 0
JlesIKUX 3aKOHOJIaBUMX aKTiB YKpaiHU 11010 3aHHATOCTI iHBaJIijiB»
[2]; 3a ouinkamu MiHicTepcTBa coujaJbHOI MOJITUKU NPUHHATTA
MPOeKTY 3aKOHY PO BHECEHHS 3MiH |0 JesKUX 3aKOHOLABYMX aK-
TiB YKpaiHU 100 3alHATOCTI iHBaMiZiB cCOpUSATHME 306iJbIIEHHIO
KiJIbKOCTi mpalforoyux iHBasiAiB 1o 1 MutH. oci6, 30Kpema, 0 35
THC. iHBaJiIiB 3 BAXKKO0 GOPMOIO Ta MCUXIYHUMHU PO3JIalaMU

Ta /iBa JenyTaTCbKUX

- Ne 2322a-1 Big 28.07.2015 «IIpo BHeceHHs 3MiH /10 AeAKUX
3aKOHO/IaBUMX aKTiB YKpalHU 10J0 COPUSIHHS 3alHATOCTI iHBasi-
aie» [3];

- Ne 2299a Big 06.07.2015 «IIpo BHeceHHS 3MiH [0 AEAKHUX
3aKOHO/IJaBUMX aKTiB YKpaiHU 110J0 NOCUJIEHHS BiNOBiZaJlbHOCTI
B YaCTHHI NpaleBJaallTyBaHHs JJeH 3 iHBaigHicTIO» [4].

Bci 11i 3aKkoHONpoeKTH 6y/M NOJaHi 3 MeTO pepOopMyBaHHS
MeXaHi3My MoKapaHHSI poGOTO/ABIiB UIJISIXOM HaKJ/IaJeHHSI CaHK-
Lid 32 HEBUKOHAaHHA KBOT 1L0/10 NpalieBJIalITyBaHHs 0cib 3 iHBasi-
JHicTIO (4% HalMaHMX NMpaliBHUKIB AJIs MiIMPUEMCTB 3 YHCEJbHi-
cTI0 IOHAJ, 25 0ci6). Amke v pa3i HeBUKOHAHHSA I[i€i 3aKOHO1aBYOi
BUMOTU Ha po60TOaBLsA HaK/IaJa€EThCs WITpad y piuHOMY po3Mipi
cepeaHboi 3apo6iTHOI maTu. [Ipy LbOMYy €BpONENCbKUM MPUHIU-
NIOM TO/I0JIaHHSI 6e3pOo6ITTs cepeJ 0ci6 3 iHBaJIIHICTIO € He TTOKa-
paHHS, 2 3a0X0YEHHSI.

Jna npuknaagy y cyciadiil [loabui fie MexaHi3M JepkaBHOI
NiITPUMKH, IKUH JOCTYNHUM JJIsT KOXKHOT'O pOO6OTO/aBlsl. 3aKOHO-
JlaBelb 3000B’I3y€ KOXKHOIO CIJIATUTU IPOIIOBUM BHECOK A0 PoH-
Iy peab6initanii iHBasiZiB. [I0TiM BCTAaHOBJIIETHCA KBOTA IpalleB-
JIAWITYBaHHA 0Ci6 3 iHBaJIiiHICTIO i Ti XTO il BUKOHAB 3BiJIbHAIOTHCS
Bi/| CllJIaTHU BHECKY.

HaTtoMicTh B YkpaiHi noZibHy Aep:kaHy MiATPUMKY MOXKYThb
oJiep>KaTHy TiJIbKM BUHATKOBO MiANPHUEMCTBA 3aCHOBaHi rpoMa/iCh-
KMMHW OpraHi3alifiMU iHBaJiZiB y BUIJIAAI MOAATKOBUX MiJIBI Ta
0I0/PKETHHUX MO3UWK, He3BaXKalo4y Ha Te 10 000B’SI30K I0J0 BUKO-
HaHHSA KBOTH y po3Mipi 4% noknajaeTbcs GakTUYHO Ha BCiX pobo-
ToAaBIiB. Po60oToMaBIi MOXyTh OTpPUMAaTH JAep:KaBHi AoTallii Ha
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CTBOpEHHs cleljaJibHUX Po6oYuX Miclpb AJs oci6 3 iHBaJiHICTIO.
[IpoTe 3ayBaxKuMo, 110 Y HUX NOTpeba Ha PUHKY Npali € 3HAYHO
MeHIla, HiXXK y 3BMYalHUX po6oYUX MicusAx. TOMy 3aKOHONPOEKTHU
TaKOX HampasJieHi, 1106 Taky JONOMOry po60ToJAaBLi MOTJIH
OTPHMATH i Ha HUX.

PazoM 3 TUM NPUHLMI 3aCTOCYBAHHSA CAaHKIN 3a/MIIAETHCA
y BCiX 3aKOHONpPOEKTAaX, L0 € OJHUM 3 HeJoJIiKiB. TakoK He BCTa-
HOBJIIOETbCS TNepeJsiiKk OCHOBHUX BUTPAT, AKi NiAJATalOTb 4aCTKO-
BOMY a60 MOBHOMY BiJIIIKO/IyBaHHIO 32 PaXyHOK JiepKaBHU.

JlonizibHO 6yJio 6 Tak0XX BCTAHOBUTHU J0Tallito Ha JodiHaH-
CyBaHHSA 3apo6iTHOI miaTH oci6 3 iHBasigHicTIO (HanmpukiIaj, y
[Tonbii Taka AoTalis BUIIAYYETbCA YIPOLOBXK TEPMiHY Npanes-
JIALITYBaHHSA 0co6U 3 iHBasiAHicTIO i cTaHOBUTH 180% MiHiMasbHOI
3apo6iTHOI IJIaTH — i 0ci6b 3 BUCOKMM CTyleHeM iHBasiZHOCTI,
100% - auis oci6 i3 cepegnim ctyneHeM, Ta 40% - JJis 0ci6 3 HU3b-
KUM cTyneHeM iHBajsigHocTi) [5]. KpiMm Toro, BaX/IMBUM € 3anpoBa-
JDKeHHS MOXJIMBOCTI /i po6OTOJAaBLIB JOTalliii Ha YacTKOBY
OmJIaTy nparlii NOMiYHHUKIB AJ151 Npall00YUX 0Cib 3 iHBasliAHICTIO.
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AHHa IlHOBMIIbKa,

KaHAWJAT PUAUYHUX HAYK,

JoueHT Kadeapu
rocrno/apCbKo-MpaBOBUX AUCLHUILIIH,
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

MPOBJIEMU YKJIAJEHHA MUPOBOI YTOAU
Y TIPOHEAYPAX BAHKPYTCTBA

[lonepegHbo firounid 3akoH Ykpainu «Ilpo BijHOBJIeHHA
IJIATOCOPOMO’KHOCTI GOp>KHHKa ab0 BU3HAHHSA HOro GAHKPYTOM»
[1], nepenb6ayaB MOXIUBICTb YKJIaJEeHHS MUPOBOI yroAu y cnpasi
npo 6aHkpyTcTBO (Po3zin 5 uboro 3akoHy B OCTaHHIM pefakiii
Jl0 MOMEHTY BTpaTH HUM 4YMHHOCTI 20 »0BTHA 2019 p.). B 3akoHi
BH3HA4aJIOCh MOHSATTS MHUPOBOI yroju, Mopsilok, YMOBH Ta CTPOK
il ykiaZieHHs,, HabpaHHS Hel YWHHOCTI, CXBaJileHHSl Ta po3rjsf, ii
y TOCIOJapCbKOMY CyJi, HeAilCHiICTb, po3ipBaHHS Ta HaCAifKu
il HeBUKOHAHHS.

Yuauuii Komekc Ykpainu 3 mporenyp 6aHkpyTcTBa (gani -
KVTIIB) [2] He nepei6ayac »0/1HOT HOPMHU, siKa 6 peryJoBaJia TaKUH
IHCTUTYT. 3BiACU ! BUINJIMBA€ NUTAHHS MOXJIMBOCTI NOJA/BLIOIO
3aCTOCYBaHHS MUPOBOI yroiu y 6aHKpPYTCTBI.

BignoBigHo fo 4. 1 cT. 2 KYIIB, npoBaaxeHHs y clipaBax npo
6aHKpYTCTBO peryuaweTbcs UM KogekcoMm, ['ocnogapcbkuMm mpo-
LecyaJlbHUM KoekcoM YkpaiHu (gani - ['MIK Ykpainu), iHmumu
3aKoHaMU Ykpainu. OTKe, MOXXHa MPUIYCTUTH, 1110 YKJIaJeHHS MHU-
poBOi yroAu y cmpaBi Hpo 6GaHKPYTCTBO MOXJIKBE Y HOPSAAKY
ct. 192 TTIK VYkpaiHM 3 mocujaHHSIM Ha HaBeJeHy 4. 1 cT. 2
KVYIIB [3].

Cnpasgi, y I'lIK Ykpainu [4] MicTUuTbCS HOpMa, sika nepejba-
4ag, 1110 MMPOBA yTo/ia YKJIaAa€EThCA CTOPOHAMHU 3 METOI0 BpeTyJII0-
BaHHSA CIOPY Ha MiACTaBi B3aEMHUX MNOCTYNOK I Ma€ CTOCYBaTHUCA
Jiiille MpaB Ta 06OB’A3KIiB CTOPiH. YKJafieHa CTOPOHAMH MHpPOBA
yroja 3aTBepXKYETbCA YXBaJOK CyZAy, B Pe30JIIOTUBHIM 4acTUHI
AKOI 3a3Ha4yalTbCAd YMOBU Yyroju. 3aTBep/KYI04d MHUPOBY yroay,
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CyZ LI€0 CaMOK YXBAJOK OJHOYACHO 3aKpHUBAE NPOBAJKEHHH
y cnpabi. Ctatta 192 I'TIK Ykpainu Takox nepejibayae, 1o cTopo-
HU MOXYTb YKJacTH MHUPOBY yrofy i NOBILOMUTHU MpO ILie CY[,
3pOOMBILIM CIIJIBHY NUCbMOBY 3asiBY, Ha Oyb-sKil cTajii cy0BOro
npouecy.

[Ipu nboMy, C/1iJi 3BEpHYTH yBary, 10 HOPMH, SKi peryanTb
NOPSAZOK YKJIaZeHHS | BAKOHaHHS MUPOBOI yroJiu, po3MilieHi y Po-
3aisi 3 I'TIK Ykpainu «Ilo30BHe npoBapxkeHH». Lle, Ha Hally JyMKY,
YCKJIQ/IHIOE 3aCTOCYBaHHS MHUPOBOI Yroiu y mponeaypax 6aHKpyTC-
TBa. 3BicHO, y cTtaTTi 12 I'lTK Ykpainu 3a3HavyeHo, 110 rocrno/japcbKi
Cy[1 pO3IJIAAI0Th CIPaBU PO GAHKPYTCTBO V MOPSAKY, llepeada-
yeHoMy unuM Kopekcom g Mmo3oBHOro npoBapkeHHA. OfHak,
CKJIQJHICTb pO3IJIAAY TaKol KaTeropii cupaB, CHOHYKa€e rocrnogap-
CBKI CyIM yBaXKHO JOCJIIPKYBAaTH XapaKTep BiJJTHOCUH, Y MeXaX AKHX
CTOPOHM YKJIAJal0Th TaKy YToAYy.

Tak, Kacaniinuit rocmnogapcekuil cyn BepxoBHoro Cyay
(mani - KI'C BC) 3a3Haya€: MOXKJ/IMBICTb 3aCTOCyBaHHSI MeXaHi3MiB
yperyJItoBaHHS CIIOPY, XapaKTePHHUX JJI1 IO30BHOTO NPOBa/PKEHHH,
AKUM BUPILIYETHCA CIip MiXK [I03UBavYeM Ta BiJiIOBifayeM, 30KpeMa
MOXJIUBICTh yYKJIaJleHHS B MeXax OJHi€l 3 mpoueayp 6aHKpyTCTBa
MHUpOBOI yroau 3a HopMaMmHu [I'TIK Ykpainu, Mae BU3Ha4aTu Cy7, 3
orJIsiAy Ha 0COGJIMBOCTI MPOBAPKEHHS y cnpaBi Npo 6aHKPYTCTBO
Ta BiATIOBiAHOI CyZI0BOI MpPOIelypH, sKa 3aCTOCOBYEThHCS 0 GOPK-
HUKa.

MupoBa yrojja B 1030BHOMY MpPOBa/KeHHi € cioco6oM ype-
T'yJI0OBaHHSA CIOPY MiX ZBOMa MOro CTOPOHAaMH, TOAI K Y cIpaBax
npo OGaHKPYTCTBO MNPaBOBiAHOCHUHU CTOpPIH XapaKTepU3YHThCS
MHO>KMHHICTI0 iHTepeciB pi3HUX ydyacHUKIB cnpaBu. Came Tomy 3a-
KOHO/laBellb nepef6ayruB 0COGJIMBI MexaHi3MU BperyJloBaHHs Ta-
KUX IPaBOBiHOCUH y pi3HUX NpolueAypax 6aHKPYTCTBa, a B AeAKUX
BUINa/|KaxX 3a60POHUB 3aCTOCYBaHHs IEBHUX MeXaHi3MiB I030BHOTO
IPOBA/PKEeHHS 111010 OKPEMUX NpoLeayp 6aHKPYyTCTBA.

BpaxoBywouu HaBezseHe, KI'C BC mnpu posrisagi crnpaBu
Ne910/26972/14, y BinnoBifHill noctaHoBi Big 9 aunua 2020 p.
TaKO0> 3BEPHYB yBary Ha HacTymHe: 1) ykyaZleHHs MUPOBOI yroau
Mi>XX 60pP>KHUKOM Ta OKpeMHM KpeJUTOPOM Ha eTalli caHallii € MOX-
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JuBUM. OfiHaK YKJIaJleHHs NpPaBOYMHIB MpPO NPOLEHHS, PO3CTPO-
YeHHs], BiACTpoYeHHs GOpry Mae BHUpilllyBaTHCA BiAnmoBigHO [0
r1. 50 «[IpunuHeHHs1 3060B’A3aHHA» L|UBINIbHOTO KOZeKCy Ykpai-
HU; 2) He3BaXKalo4M Ha Te, 1110 KOMITeT KpeJUTOpiB 60p>KHUKA MPO-
JIOBKY€E BUKOHYBaTHU QYHKIil0 peACTaBHUKA KOJEKTUBHOIO iHTe-
pecy KOHKYPCHHUX KpeJUTOpPiB GOp:KHUKA, Take MpPeACTaBHULTBO
He € yHiBepCaJbHUM, a BU3HAYAETHCA 06CATOM NMOBHOBAaXKEHb, Ha-
Janux KYIIB; 3) oco6inBoCTi mpoBaXKeHHS y CcIipaBi Ipo GaHKPYT-
CTBO, BUKJIIOYAIOTh YKJIaJIeHHS OKpeMUX BU/iB IPAaBOYMUHIB HA IEB-
HUX eTallax Npoueaypu 6GaHKpPYTCTBa (30KpeMa, BHACHIOK Jii Mo-
paTopito 3rigHo 3i cT. 41 KYIIB), 3 MeTor YHUKHEeHHS 33/I0BOJIEHHS
BUMOT KpeJIUTOPiB B iHAMBIAyaibHOMY opsAAKY [5].

TakuM 4YHMHOM, MU MOXEMO KOHCTAaTyBaTH, L0 YKJaJeHHS
MUPOBOi yroAu y npouejypax 6aHKpyTCTBa JONYCKAEThCS HOpMa-
MU TrOCIOapChbKOr0 NpOIecyaJbHOI0 3aKOHOJABCTBA, ajle IPaKTU-
YHe 3aCTOCYBaHHSI LbOTO iHCTUTYTY MOXJIMBE JIMILE i3 BpaxyBaH-
HSIM 0COOGJIMBOCTEM 3aCTOCYBaHHSI KOXHOI i3 CyJOBHUX NpoOLEAyp
6aHKpYTCTBa.

1. Ilpo BiZHOB/IEHHSI MJATOCHPOMOXHOCTI GOp>KHHMKA ab0 BU3HAHHSA
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Cekyia 3

«CRIMINALIBUS JUSTITIA:
RES ET SPES»

Anppiin AHAPYUIKO,

KaH/[U/JAT OPUANYHHUX HayK, OLEHT,

JIOLEHT KadeJpy KPUMiHAIBLHOTO IpaBa Ta Npoliecy,
(Varczopodcvkutl HayioHabHUll yHigepcumem)

A0 IMTAHHA ITIPO OB’EKT
HACWJIbHUIBKOI'O 3HUKHEHHA

BiTyHM3HSAHUIN 3aKOHO/|aBellb 3apaXyBaB HaCUJbHUIbKE 3HU-
KHeHHA (cT. 146-1) 1o nocaraHb Ha BOJIIO, YeCTb Ta TiJHICTb 0CO6H.
[Toni6HuM € migxin 3akoHoAaBniB AsbaHii (cT. 109/c), ApreHTHHU
(ct. 142 ter), 'BaTemanu (ct. 201 ter), Konym6ii (ct.cT. 165-167) Ta
[lIBe#inapii (ct. 185 bis), ski 3a3HaYeHe AiTHHSA BU3HAJIU 3JI0Y4UHOM
NPOTH 0COOGUCTOI CBOGOH.

Ha nepmuii norss, o6IpyHTOBaHICTh MiAX0AY YKPAiHCBKOTO
Ta BKa3aHUX BHIIe 3aKOHOJABIIB He BUKJIUKA€E CYMHIBIB, aJi)ke Ha-
CUJIbHULIbKE 3HUKHEHHS HEPO3PUBHO NOB’si3aHe 3 M036aBJEHHSIM
ocobucrtoi cBob6oaul. BogHodac € MiJCTaBU CTBepPAXKYBaTH, IO
IOpU/MYHA IPUPOJA LIbOT0 3JI0UYMHY XapaKTepPU3Y€EThCs CYTTEBUMU
0COGJIMBOCTSIMM, fIKi 3MYIUYIOTb 3aCyMHIBaTHCS B NPaBUJIbHOCTI
BiflHECEHHS HOro [0 mocsraHb Ha cBo6oAy ocobu. KitodyoBa 0co6-
JIUBICTb HAaCUJIbHUIIBKOTO 3HUKHEHHS B TOMY, 1110 HEBi/l'EMHOI0 Ho-
ro O3HAaKOW € MMOJaJblla BiAMOBAa BU3HATH QaKT apelluTy, 3aTpu-
MaHH$, BUKpaJleHHS Yd 10306aBJeHHSl BOJIi JIIOJWHU B OYyAb-sKil
iHwii ¢opmi abo NMpUXOBYBaHHSA JaHUX MPO AOJIIO TAKOI JIIOAUHHU
4y Micue ii nepe6yBaHHS.

ly KPHUMiHAJIbHO-TIPABOBIH JTEpaTypi MPaBIWIBHICTH BIIITOBIAHOTO IMIXOMY BiTYH-
3HSHOT'O 3aKOHOJIABIIS HE 3arepedyeThest (JIuB., 30kpeMa: 1, C. 6; 2, ¢. 25; 3, ¢. 437).
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CniJy 3a3HAYMTY, 110 HACUJIbHUIbKE 3HUKHEHHS MoXe GYTH pe-
3yJIbTaTOM He JIMIlle He3aKOHHOTO 1M030aBJIeHHsI CBOGOAY, ane U JiH,
0 crepily O6yJiMd 3aKOHHUMH, a HE3aKOHHUMU CTald Yepes3 BiAMOBY
BU3HATU QaAKT 1M030aBJIeHHS JIIOJAWHU CBOGOAM ab0 depe3 MPUXOBY-
BaHHA JaHUX NP0 J0JI0 TaKol JIIOJUHHU YH Miclle ii mepe6yBaHHs.

JocaigHuky npo6aeMy 0HOT0JI0CHO MiAKPECII0I0Th, 1[0 Ha-
CUJIbHULbKE 3HUKHEHHS MOPYLIYE He OJlHE, a LiJINi KOMIIJIeKC IPaB
JIOJWHU [4, c.49; 5, p.43; 6, p. 198]. Cepej, npaB J0JUHY, HA SKi
MOCATa€ BKa3aHe JisHHSA, Mi>kHapo/iHa AMHICTil HA3UBa€ MpaBoO Ha
6e3neKy Ta riHiCTb 0CO6U; NpaBO He 3a3HAaBaTH TOPTYP abo iHIIUX
’KOPCTOKUX, HEJIIOJCbKUX ab0 TaKuX, 110 NPUHWXKYIOTb TiJHICTB,
MOBO/KEHb YU INOKapaHb; MPaBO HAa I'YMaHHI YMOBHU yTPUMaHHS;
IpaBO Ha HOPUAUYHY OCOOUCTICTh; NMPABO HA CHpaBeAUMBUU CY[;
MpaBo Ha CiM'10; MPaBO Ha XUTTSA - y pasi, AKI[0 3HUKJIOI'0 BOUBA-
I0Tb (3a3HA4a€ThC, 110 CMepTh MakKe 3aBX/JW € HACJiJKOM Hacu-
JIbHULbKOTO 3HUKHEeHHS [5, p. 43; 7, p. 274]). AHasizoBaHe AiiHHSA
Ma€ Ha MeTi He JIMIlle 3HUILUTH 0coOy Qi3M4HO, ajle 1 CTePTH caM
dakT, W0 U JIOAWNHA KOJIUCh iCHYBaJa, CTEPTH MaM’sIThb Mo Hel.
HacuibHUIIbKe 3HUKHEHHS PO3IJISJAEThCS TAK0X K KOHUEHTPH-
YHe NOpYLIeHHA NpaB JIOJWHY; iHIIMMHU CJ0BaMM, BOHO HalijeHe
He TiJIbKM Ha 3HUKJWX, ajle ¥ Ha iHIIHUX 0cib, MOYMHAO4YM 3 Hal-
OJIMKYMX 4JIeHIB POJAMHM | 3aKiHYYIOUM colliyMOM 3araJjioM. Y cre-
LiaJbHIN JliTEpaTypi HAroJIOMWY€EThCS, 10 BKa3aHUM 3JI0YMH 3aJis-
KY€, leM06ii3ye, AenoiTU3YE CYCIIbCTBO i, BpelITi-pellT, nepeT-
BOPIOE JIIOJIEW HA MacMBHHX icToT [5, p.43; 6, p. 198, 199-200].
«YciM BiZjoMO, 110 JIIOIU 3HUKAIOTh, IPOTE HIXTO TOYHO HEe 3HA€E KO-
JIY, IK Ta CKiIbKU» [5, p. 44].

Cutiz, 3BepHYTH yBary Ha Te, 110 B MXKHApOJHOMY KpHUMiHaJIb-
HOMY I1paBi HaCUJIbHUILIbKE 3HUKHEHHS BU3HAETHCA 3JI0UMHOM IIPOTHU
gwactal. Tak, y ct. 5 MixkHapoZHOI KOHBeHLi Ipo 3aXUCT ycix ocib
Bi/j HACUJIbHULIbKUX 3HUKHEHb BKa3aHO, 1[0 «LIIMPOKOMAcCIITabHa YU
CUCTeMaTHU4YHa NpPaKTHKa HACUJIbHULBKHUX 3HUKHEHb € 3JI0Y4MHOM
IIPOTH JIIOJCTBA, IK MOr0 BU3HAYEHO B 3aCTOCOBHOMY MIXXHAapOJHOMY
mpasi, i TArHe 3a cO60K HACIIAKY, 110 NMepeabadyeHi TAKUM 3aCTOCOB-

! Komicis MikHapoaHoro npaa OOH y 1996 p. minkpeciuia, 10 Xxo4a HACHIIb-
HMIIbKE 3HUKHEHHS Ma€ MOPiBHAHO HEMOBIY ICTOPIO, LIeH 3JI0YMH CITijl BKIFOYUTH 10
HepeltiKy 3J0YKHIB MPOTH JIFOICTBA Yepe3 HOro )OPCTOKICTh 1 TSHKKICTh [6, p. 204].
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HUM MiXHapoAHUM mpaBom» [8]. ¥ mianyHKTi «i» nyHKTY 1 cT. 7 PUM-
CBbKOTrO CTaTyTy MiXXHapOoJHOrO KPpUMIHAJBHOIO CYly HaCUJIbHULbKE
3HUKHEHHS JiloJlel, BUMHIOBaHe B paMKax IIMPOKOMacUITabHOro abo
CUCTEMAaTHUYHOI0 HanaZly Ha Gy/b-sIKUX LMBIIBHUX 0Ci6l, TakoX BiJ-
HeCeHO /10 3/I04MHIB NpoTH JrojsaHocTi [10].

OpHi€o 3 0cOGJUBOCTEN HACHJIBHULILKOTO 3HUKHEHHS € Te,
0 Cy6’€EKT BKA3aHOTO AiSTHHSA cHelliabHUM - HUM, HaraJlaeMo, €
Npe/CTaBHUK JlepKaBH, B TOMY YMCJIi iIHO3eMHOI. Y 1bOMYy KOHTeKC-
Ti 3a3HAYUMO, 110 BaXKJIUBOK 03HAKOK MIXKHApPOJHOIO 3JI0YUHY €
Te, 110 TaKi AiIHHS, SIK MPaBUJIO, BYMHSOTHCS MOCaZOBUMHU 0Coba-
MM, 110 BUKOPUCTOBYIOTb JepKaBHUM MeXaHi3M y 3JI0YMHHUX Lji-
JISIX, @ TAKOX Te, 1[0 Mi>XHApPOJHI 3JI0UMHU BUUHSAIOTHCSA y 6e3moce-
pelHbOMY 3B’SI3KY 3 MOJITHKOIO Jlep>KaBH.

AHaJ1i3 cy0BO1 IPAKTUKU 3aCBiIUYE, L0 BITYM3HAHI CyU He
po3yMiloTh crnenudiyHy NpaBoOBY NPUPOJY HACHIbHUIIBKOTO 3HUK-
HeHHsI, He BOA4YalTh BiIMIHHOCTEH MiXX He3aKOHHUM I1030aBJIeH-
HSM BOJIi ab0 BUKpaZIeHHSAM JIIOJUHHU Ta HACUJIbHUIIBKUM 3HHUK-
HeHHSIM. Tak, OGIPYHTOBYIOUM CyCHiJibHy He6Ge3MeKy He3aKOHHOTO
no36aBJieHHs] BoJIi a60 BUKpaJleHHs JIIOJAWHH, CyAd iHOAi Ge3mifc-
TAaBHO NMOCUJIAIOThCSA HA HOpMHU /Jlekapallii mpo 3aXUCT ycix ocib Bif
HaCUJIbHUIbKUX 3HUKHEHb Ta Mi>KHapoAHOI KOHBEHIIii MPO 3aXUCT
ycix oci6 BiJi HACUJIbHUIIbKUX 3HUKHEHD [11; 12].

Buxoasuy 3 BUKJIAEHOI0, BBAXKAEMO, 1[0 06’€EKTOM HaCUJIb-
HUIbKOTO 3HUKHEHHS CJiJ BU3HABaTHU Oe3leKy JiocTBa. Ha Ham
HOTJIsS1/], TlepeHeceHHs1 KpPUMiHa/lbHO-NPaBOBOi 3a60POHU HACHUJIb-
HUIbKOTO 3HUKHeHHH i3 po3giny Il o posziny XX OcobsanBoi yac-
THHU KK VYkpalHu /103BOJIMTH Kpalle Bifo6pasuTu crnenudidyHy
IOPUJHUYHY NPUPOAY PO3TJ/IAAYBAHOrO AiSTHHSA, JO3BOJUTH YHUKHY-
TH IUIYyTAaHWUHU Yy NPaBO3acTOCOBHIM NpaKTHULi. 3ayBakKUMO, L0 B
KpUMiHaJbHOMY 3aKOHOZAABCTBI ABcTpaJii (cT.268.21), Asepbaii-
MxaHy (ct.110), Kupruscrany (ct. 382), JlutBu (ct. 100-1), [lepy

1V cneniasmbHiit JHTEepaTypi 3a3HAYAETHCS, IO HABITH SKIIO Mae MICIIC OJIMH BUIIAJIOK
HACWJIGHUIBKOTO 3HUKHEHHS, SIKUH € YaCTHHOIO IIMPOKOMACIITa0HOro abo CUCTeMAaTHd-
HOT'O Harlajly Ha IMBIIbHE HaceJIeHHs, BUHHHI y HOro BUMHEHHI ITiyIsrac MbKHApOIHi
KpUMiHQJIBHIN BifnoBinaaeHOCTI [6, P. 205; 9, p. 166]. V 3B’13Ky 3 MM 3a3HAYMMO, IO
BUHHHI1 Y HACWJIbHHMIILKOMY 3HHKHEHHI IIOBUHEH YCBIJOMIIIOBATH, IO i€ «B KOHTEKCT»
IIMPOKOMACIITAOHOTO 200 CUCTEMaTHYHOTO Halay Ha IMBUIbHE HACETICHHS.
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(ct.320) i CanbBagopy (cT.cT. 364-366) HaCUJIbHUIbKE 3HUKHEHHS
BU3HAHO 3JI0YMHOM MPOTU MUPY Ta Ge3MeKH JII/ICTBA.
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Ipuna Bacucra,

JIOKTOD IOpUUYHHUX HayK, Tpodecop,
npodecop kadespu afMiHicTpaTHBHOTO IpaBa
Ta a/IMiHICTPaTUBHOIO NpoLecy

(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

YU € NOTEPIIJIMM CTOPOHOIO
KPUMIHAJIBHOI'O ITPOBA/KEHHA
I1'Y1 MAE ITPABO KOPUCTYBATHUCA
YCIMA IPOIECYA/IbHUMMU ITIPABAMY,
INEPEABAYEHUMHU KPUMIHA/IbHUM
MPOILIECYAJIbHUM KOJEKCOM YKPAIHH,
AJ14 CTOPOHHU KPUMIHAJIBHOTO INIPOBAZIXKEHHA?

[IlpoBejeHUM MHOK HAayKOBUM IOLIYKOM BCTAaHOBJIEHO, IO
cepe/; HAYKOBIIiB Ta NPAaKTUKYIOUYHX IOPUCTIB BiICYTHE €AWHE Nepe-
KOHaHHA L0/I0 HaJIEXKHOCTI MOTepPHiJoro A0 CTOPOHU KpUMiHa/b-
HOTO MpPOBa/KEHHS.

YacTuHa JOCHIJHUKIB CTBEPAKYIOTh, 10 NMOTEpPNiIMKA Hase-
KUTb [0 CTOPOHU 0OBUHYBaueHHsd [1, c. 125; 2, ¢. 16], a iHwwi - nin-
KOM MiZicTaBHO, NpoBiBlMK aHasi3 ropcTku crateid KIIK Ykpainy,
nepeKOoHaHi, 1110 NOTePNiWil He BiIHOCUTbLCSA JI0 CTOPiH KpUMiHa-
JIbHOTO MPOBAa/X)KeHHS (32 BUKJ/IIOYEHHSM BUIAJIKIB, KOJU MPOKY-
pop BiAMOBUBCA Bij mMiATpUMaHHS [Aep:KaBHOrO OOBUHYBaYeHHS
B cy/i ab6o 3MeHIIMB ioro o6csr) [3, c. 84-85]. fl yacTKoBO MOS0
TaKy HayKOBY INO3HIil0, Tak AK, K MeHi BUJAETHCH, 110 3arajioM
BOHa cJiaye i3 monoxeHb yuHHOTO KIIK Ykpainu 3a BUHATKOM Apy-
rol il 4aCTHHHY, [le aBTOPKa BeJie MOBY [P0 3MEHIIEHHA IPOKYPOPOM
06cAry o6BUHyBauyeHHs. fl cxusbHa BBaXKaTH, L0 NMOTepHiIMH, B
cuity noJioxkeHb yuHHOro KIIK Ykpainy, € «6e3cTopoHHIM» yyacHU-
KOM KpUMIHaAJIbHOIO Ta, BiZiIOBIAHO, CyZ0BOr0 NPOBaJpKEHHA 3a
BUKJIOYEHHAIM BUIAJKY, KOJU NMPOKYpPOp BiIMOBUBCH BiJ MiATpHU-
MaHH{ JepKaBHOro 06GBMHYBaYeHHs B CyJi, a HOTepHiJIMi moroju-
BCs Moro nigTpuMyBaTH. [Ipu nboMy, TyT pajllie NpaBUJbHille Bec-
TH MOBY [P0 HasiBHICTb NiZCTaBU AJ151 KOPUCTYBaHHSA NpaBaMH CTO-
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pPOHU 06BUHYBa4YeHHSI B CYJJOBOMY PO3TJIS/li, Hi>XK Mpo NificTaBHICTh
HaJleXkaTH 10 CTOPOHU 06BUHYBa4YeHHS.

OpuH i3 BUNAJKIB ab0 X «Apyruil BUMAZOK», IK CTBEPKY-
I0Tb OKpPEMi aBTOpPH, HAGYTTS TAKOrO CTATyCy ONMCAHUM y CTaTTi
477 KIIK Ykpainy, ika BU3Ha4a€ NMOHATTS NPUBAaTHOrO0 0O6BUHYBa-
YeHHs], TO6TO TAKOro, 0 MOXe 6YyTH pO3M0oYaTo JIMIIe 3a 3asiBOI0
noTtepimijioro [4]. KaTeropu4yHo He MOro/KYHOCh i3 UM HAayKOBHUM
MiX00M, BUXOJ YU i3 HACTYIHUX apTryMeHTIB.

Y kpuMiHaIbHUX TPOBA/KEHHAX ¥ pOpMi MpUBaTHOr0 06BU-
HyBadeHHs (cTaTTi 477-479 KIIK Ykpainu) 3akoH BCTAaHOBJIIOE 06-
MeXeHHSI BUKJ/IYHO LI0J0 HEMOXJIMBOCTI NOYaTH KpUMiHa/bHe
NpoBa/XKeHHs1 6e3 3asABU moTepmijoro. lkorocb 0co6/JMBOro mo-
pPAAKY MiATpUMaHHS 0OBUHYBauyeHHs He BCTaHOBJeHO [5]. [Ipoky-
pop miATpUMYE i npUuBaTHE 0OBUHYBAa4YeHHs, a A0 QYHKIIM migTpH-
MaHHSl Ny6JliYHOro O6GBHMHYBaueHHs, SIK JAisJIbHOCTI, 10 Ma€ BU-
KJIIOYHO NMyOJIiYHUM XapaKTep, y4acTb IPOKypopa y CyZJ0BOMY pO3-
rJIs/i KpUMiHaJIbHUX IPOBa/KeHb Y GopMi MPUBAaTHOTO 0GBHUHYBA-
YyeHHS BigHOCUTbCA. [IpuTamMaHHO0 i1 060X GOpPM NPOBA/KEHDb
(mpuBaTHOroO (x04a BipHille MyGIYHO-MPUBATHOTO) i My6JiYHOrO)
€ npouecyajbHa AisJIbHICTE POKYpOpa, L0 NMOJATAE ¥ JOBeJeHHI
nepej Cy/joM 060BUHYyBaYeHHsI 3 MeTO0 3abe3neyeHHs] KpUMiHa/b-
HOI Bi/IMOBiAa/IbHOCTI 0CO6H, SIKa BUMHUJIA KPpUMiHA/IbHE TTPABOIO-
pylueHHs (gepKaBHe 06BHHYBaueHHs ). Y4acTb NpoKypopa mif dac
CyZl0BOr'0 pO3IJIsly KpUMiHa/JbHUX NMPOBaKeHb ¥ GopMi mpUBaT-
HOTr'0 0GBMHYBa4YeHHs € 000B’I3KOBOIO [6, c. 13-25; 7, c. 182-184].

CBo10 NpaBoOBYy NO3ULiI0 y IbOMY NUTAaHHI BUCI0BUIIa Benu-
ka [lasnata BepxoBHoro Cyay, 3acBiguuBuId ToH $akT, 1110 BU3HA-
yeHuil KIIK YkpaiHu npouecyaibHUN MOPsAAOK 3JiCHEHHSI KPHU-
MiHaJIbHOI'O NPOBa/PKeHHs y GOpMi NpUBATHOTO 0OBHHYBAaY€e€HHS,
3a CBOEIO MPABOBOIO MPUPOJ0I0, € IPUBATHO-NYOJIIYHUM Pi3HOBU-
JlOM KpHUMiHa/JIbHOTO NPOBa/pKEHHSH, i HOro BapTO pPO3I/AAATH SK
JudepeH-Lianio GopMU TaKoro NpoBa/P)KeHHsI B MeKax 3arajbHol
roro ¢opmy, BperynboBaHoi KIIK Ykpainu. [liazTpuMaHHs noTep-
MiJIMM NPHUBAaTHOr0 O6BUHYyBayeHHS 34iHCHIOETLCSA JiMlIe y BUMa-
JKy BiIMOBM NMPOKypopa Bij miATpUMaHHSA JepxaBHOTO OOBUHY-
BauyeHHA [8].
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Besvka [lanata BepxoBHoro Cyay, OGIPYHTOBYIOUM TaKy
CBOI0 NPaBOBY NO3MLiI0, CepeJi IHIIOr0, BUKOPUCTAJIA Y AKOCTI ap-
FYMEHTY ¥ NpakTUKy €BpPONerchbKOro cyAy 3 MpaB JIJUHU, 30Kpe-
Ma MiJIKpecJeHo, 1110 KOJIM YCHe CJIYXaHHS CIpaBH OLIHIOETHCS SIK
COPUATIUBUAN $aKTOp AJA CYyLOBOro pilleHHs 3a «OyAb-AKUM KpU-
MiHaJIbHUM OOBHHYBayeHHSIM» 0CO6U i B THX BHUNAAKAX, KOJH,
OTPUMABIIU a€KBAaTHY MOXJIUBICTh OYTH MPUCYTHIM Ha CyZOBOMY
3aciflaHHi, 3aXUCT He BiJMOBHUBCA BiJ, Hei, TO MPUCYTHICTb y CyAi
MPOKYypopa, K IPaBUJIO, € HEOOXiIIHUM, 11106 YHUKHYTH 3aKOHHUX
CyMHIBIB, fAKi MOXYTb BUHUKHYTH II0J0 HeyIepelKeHOCTI Cyay
(piwrenHs y cnpaBax «KapeJiin npoTu Pocii», 3asiBa N2 926/08, 11.76;
«03epoB npoTu Pocii», 3asBa N2 64962/01, nn. 52-54) [8].

3arajioM, 110 CTOCYETbCA 3aKOHOJABYMUX II0JIOKEHb, TO IIO-
nepile, Ha MO€ epeKoHaHHs i3 aHasi3y . 19 4. 1 cT. 3 KIIK Ykpai-
HU CJIiAy€, 110 NOTepHiJnK, Horo NpejCTaBHUK Ta 3aKOHHUH NIpeJ-
CTaBHHUK He y BCiX BUIaJiKaX, TOOTO He Ha 3arajbHUX MificTaBax, a
Juile y Bunazakax, ycranosaeHux KIIK Ykpainu, MoxyTb HanexaTu
Jlo CTOPOHU 0O6BHHYBaueHHs. Xo4ya cepe/i HAyKOBLiB HasiBHA U iHIIa
iHTeprnperanisa nporo nyHkrty crarTti 3 KIIK Ykpainy, e ynyimeHo
INOCUJIAaHHSA 3aKOHOJABIA Ha «..BUNaAKH, ycTaHoBJeHI KIIK Ykpai-
HU» [2, c. 16].

[lo-apyre, nyHKT 25 yactunu 1 crarTi 3 KIIK Ykpainy, e Ha-
BOJUTbCA BHU3HAY€HHA YYaCHUKIB KPUMiHaJIbHOTO NpPOBaJKeHHS
MiCTUTb HACTynHe (GOPMYJIOBAHHS: «YYaCHUKH KPUMiHaJbHOTO
NpOBaJpKeHHs — CTOPOHU KPUMIiHaJbHOTO NPOBa/pKeHHs, NOTepIi-
JIUM, WOro NpeACTaBHUK Ta 3aKOHHHUHN INpeACTaBHUK...». fK MU
6a4uMo, 3aKOHO/laBellb Bii/is€ moTepnisioro, Horo npeAcTaBHUKa
Ta 3aKOHHOTO NpeJCTaBHHUKA BiJj CTOPIH KPUMiHaJbHOrO MpPOBa-
JPKEeHH4 I, K Ha MeHe, 11e pa3 Ja€ 3p03yMiTH, 1110 OTepHiJnK, Horo
NpeJCTaBHUK Ta 3aKOHHUH Npe/ICTAaBHMK He HaJleXaTb Ha 3arajb-
HUX MiACTaBax [0 CTOPiH KpUMiHaJbHOIO NpoBaJpkeHHs. Lo x cu-
TyaLilo MU MOXXeMO MPOCTEXUTHU 1 y NYHKTI 26 4acTUHU 1 cTaTTi 3
KIIK Ykpainy, ne yHOpMOBAHO IepeJsiK Yy4aCHUKIB CyZOBOrO Mpo-
Ba/KeHH4 [9].

[lo-TpeTe, koHCTpyKLis TpeTbol riaBu KIIK Ykpainu (Cyg,
CTOPOHM Ta iHII yYaCHUKM KPUMiHAJBHOrO MPOBa/PKEHHSI) € Ta-
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koo, o ii maparpa¢ 2 (CTopoHa 0O6BUHYBauyeHHSI) HE BKJIIOYAE
B cebe cTaTel LIOA0 PO3YMiHHA TAaKOTO yYacHHUKA fIK MOTepHiui
Ta nepeJiiky Woro npas i 060B’s13kiB. CBOEIO 4epror, OKpeMui yeT-
BepTUH naparpad tpetnoi rnasu KIIK Ykpainy, 3okpema cT.cT. 55-
57 KIIK Ykpainu npucBsiyeHi NOTepIijioMy, HaBeJIeHO NlepeJliK Horo
npaB Ta 060B’sA3KiB. Ha Mo€ nmepekoHaHHs, TaKa JIOTiKa 3aKOHO/1aB-
L € OYeBUJHOIO Ta CBIJUUTH JIMIEe PO OJHe — NOTepHi/Mi Ha 3a-
raJlbHUX MiZicTaBaxX He HAJIEXKUTD /10 CTOPOHU 0OBUHYBAYEHHS.

[Ipu TakoMy cTaHi CIpaB, y I[bOMY PaKypci, He 6a4y >KOJHUX
npo6JieM i3 IOPUJUYHOI0 TEXHIKOI0, a TAKOXK He B6ayal MpOraauH
YU KOJIi3ill Ha sIKi MOCUJIAOThCSA OKpPeEMi AOCHAITHUKH, BiJHOCSYH,
BCyleped BHUIlle HaBeJeHUM 3aKOHOJABUYMM I10JIO)KEHHAM, NOTepIi-
JIOTO Y BCiX BUIIAJKax Ta Ha 3arajJbHUX MiAcTaBax A0 CTOPOHU 06-
BUHYBa4YeHHs.

Takoxx BeJIbMM CYMHIBHOIO, BpaxOBYIOYM BCe BHIle BHKJA-
JleHe, BUTJISIIA€ a/lBOKATCbKa MO3MIis HAa KIUTAIT «...MOTEPIHiJIUN
He BTpayvya€ CTAaTyCy CTOPOHU KPUMiHAJBHOTO MPOBa/KEHHS JOTH,
JIOKU TIPOKYpOp sK MpoliecyajJbHUNA KepiBHHUK CBOEIO MOCTAaHOBOIO
He CKacye Takui ctatyc» [4]. BUHUKage, sk Ha MeHe, JIOTiYHe 3aMlu-
TaHHS, B IKMH cnocib Ta Ha fKiM mifcTaBi NIpoKypopy NpaBOMipHO
TaKy NpoLeCyalbHY AisJIbHICTb peanizyBaTu?

3rigHa i3 Te30t0, mo po3pobHuku KIIK Ykpainu cTosiiu Ha
Till AyMIli, [0 TOTEPHIJIMM HEe € CTOPOHOI0 KPUMiHA/JIbLHOTO MPOBa-
JDKEHHS, 2 TOMY BapTO BU3HAYUTUCh, UM Hapasi Heo6XiHO 3acTo-
COBYBATH $IKiCh HOBI miixoAu B 3acTocyBaHHI Kojekcy y cutyaiiii,
KOJIM B HAIIOMYy CYCHiJIbCTBI IPaBOOXOPOHHI OpraHH, O4eBUJHO,
HeepeKTUBHO BUKOHYIOTb cBoi ¢yHKIii [10]. BBaxkarw, mo came
y Liil cutyarnii BepxoBuuii Cy/i NOBHMHEH BUCJIOBUTHU BJIACHY Mpa-
BOBY IO3MLII, NP LIbOMYy IPUIYCKAl, L0 OLiHHI NOHATTA Ha
KIITAIT «HeePeKTUBHE BUKOHAHHS CBOIX QYHKLIiM» y MpaKTUYHIN
JisiIbHOCTI He 6yAyTh M036aBJIeHH] eJleMeHTIB Cy6 €KTHUBI3MY, SIKO-
ro BapTo yHukaTu. [Ipu npomy, Taka npaktuka BepxosHoro Cyny
€ 3aTpebyBaHO10, a/Ke Lie peasibHi KPOKM Ha LJIAXY CTBOPEHHS Ta
BIPOBa/KEHHS NpeleJeHTHUX pillieHb (CyZ0BOro NpeueseHTy), aKi
BUIIPaBJAaHO IMEHYIOTb «KUBUM NpaBOM». XOTijocs 6 MmiAMITUTH,
L0 TaKa NpaKTHUKa Bxke icHye B fignbHOCTI Benukoil [lanatu Bep-
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xoBHoro Cyny, B3TU Xo4a 0, AJS NPUKIALY, «YTOYHIOIOUY [03U-
niro» Benukoi [lanatu BepxoBHoro Cyay mo40 A0MyCTUMOCTI JJOKa-
3iB (moctanoBa Ne 640/6847/15-k Big 16.10.2019), cpopmy.iboBa-
HUH y Hill BUCHOBOK NP0 3aCTOCYBaHHSI HOPMH IpaBa TeX MiCTUTb
3HAYHY KIJIBKICTb OL[iHHUX MOHATb.

Y nifcyMKy BBaXkalo, 110 NOTEPIIJIUKI JIUIIE Y OJHOMY BUNAJ-
KY, KOJIM POKYPOP BiAMOBUBCS BiJi NiATPUMaHHS JA€PKAaBHOro 06-
BUHYBa4YeHHs B Cy/[li, a IOTePIiJIMA NOTOAUBCA MiATPUMYBaTH 06-
BUHYBa4YeHHS B Cy/li, KOPUCTYEThCA BCiMa MpaBaMu CTOPOHU OOBU-
HyBadeHHS B Cyl0BOMy po3rJsazi. [Ipy uboMy nepekoHaHa, 1110 HO-
HATTS «y4YaCHUKU KPUMiHA/bHOTO NPOBA/PKEHHA» € LIMPLIMM, HiX
«CTOPOHM KPUMIiHaAJbHOrO NMpOBapKeHHA». [loTepniiui € y4yacHuU-
KOM KPHUMIiHaJIbHOTO Ta CyZ0BOTO [IPOBAa/PKEHHS, OJHAK, Ha 3arab-
HUX MifcTaBax, A0 XOAHOI i3 JBOX CTOPIH KpHUMiHaJbLHOI'O NPOBa-
JPKeHHA BiH He HaJIeXKUTh.
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laauna Bopeiiko,
KaHZUJaT IPUANYHHX HayK,
3aCTYIHUK NpoKypopa JIbBiBCbKOI 06.J1acTi

BU/IU 3/1I0B:XKUBAHHA ITPABOM
HA CTA/Ili 3ABEPILIEHHA
A0CYA0BOro PO3C/I1AYBAHHA

Craziga 3aBeplleHHS [OCYZOBOrO PpPO3CAiJyBaHHS PO3IJis-
JA€ThCA K MPOMIXKKOBUM eTaln 3aKiHUeHHs J0CYJA0BOr0 PO3Caiay-
BaHH{, Ha sIKill BiIKpMBAIOThCS MaTepiasu iHWIIN cTopoHi. 3aBep-
IIeHHA [OCY[O0BOr'0 PO3CJIiAyBaHHA BUPAXKAETbCA 4Yepe3 BUMOTH
cT. 290 KIIK Ykpainy, To6TO IJIAXOM BpyUeHHs NiJ[03ploBaHOMY Ta
JOro 3axUCHUKOBI TNOBiJOMJIEHHS NpO 3aBeplieHHd [JOCYyJO0BOrO
po3ciyBaHHS, sKe Ma€ Ha MeTi 3aTBep/ KeHHA Ipasa MiJ03proBa-
HOTrO Ta HOro 3axvMcHUKa Ha GaKTHYHHUM JONycK [0 MaTepiasiB
KpHUMiHa/JIBHOTO IPOBAa/PKEHHH.

KIIK Ykpainu nepenb6ada€ neBHy npoueaypy BiAKpPUTTS Ma-
Tepia/iB KpUMiHa/JbHOTO MPOBaJpKeHHHA, AKa [JA CTOPIH KpHUMi-
HaJILHOTO NMPOBa/»KEeHHS Pi3HUTHCH.

Y npoueaypi BiKpUTTS MaTepiasiB CTOPOHOI 0OBUHYBa-
YeHHS BUJJIEHO 3 eTalu, 30KpeMa:

1) moBilOMJIEHHSI MpPO 3aBeplLIeHHSI AOCYyZO0BOTO PO3CIiAy-
BaHHA Ta HaJlaHHA JOCTYIy [0 MaTepiaJiB;

2) 6e3nocepefHE HaJlaHHA JOCTYIy A0 MaTepiasiB (MOXJIU-
BiCTb 03HAHOMUTUCH);

3) nucbMoBe nigTBepKeHHS GAaKTy 03HAHOMJIEHHS 3 MaTe-
piasaMu.

J1s1 CTOPOHM 3aXMCTy Taka Npouenypa nepefbadae TaKoxXK
3 eTany, HepwiMil 3 fAKUX Lie OTPUMAHHA 3aluTy MNpPOKypopa
NpO HaJaHHA [AOCTYIy A0 MaTepiaaiB CTOPOHH 3aXUCTy, a JBa
iHIWi - iZeHTW4YHi eTanaM, nepejbadyeHUX [Jisi CTOPOHU OOGBH-
HyBa4yeHHA.

B xopni BiAKpUTTA MaTepiaJiB iHIIIM CTOPOHI BUHUKA€E YUMa-
JIO TIpouecyaJbHUX MpobJieM, 3YMOBJIEHUX IOBELIHKOI CTOpPiH
KpPHUMIHAJIBHOTO NPOBA/KEHHH, Ky MOXXHA PpO3IJIAJATH fAK 3J10-
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BXKUBAaHHA HUMH CBOIM IIpaBOM Ha MEBHOMY i3 eTamiB BiAKpUTTA
MaTepiaJiB.

ETamn nosijoMJIeHHA NIPO 3aBeplLIeHHA 4OCY[0BOr0 pO3C/Iify-
BaHH{A Ta HaJaHHA JOCTYNy A0 MaTepiasiB HeJJOCKOHAJIO perJjiaMe-
HTOBAHMH, 1[0 CTBOPIOE IiNOTETHUYHI MOXJIMBOCTI CTOPOHAM KpHU-
MiHaJIbHOTO NPOBaJ>KEHHSI 3JIOBXKMBATH MpPaBOM Ha LbOMY eTarli.
Tak, B KIIK YkpaiHu He 3a3HaueHO BIPOJOBXK SIKOr'0 4acy CAif4ui,
MPOKypop 3060B’s13aHHI HaJaTh GaKTUYHUMA JOCTYN 0 MaTepiaJsiB
3 MOMEHTY NOBiZJOMJIEHHS NP0 3aBepLIEHHS [JOCYLOBOTI0 PO3CaiAy-
BaHHS, YUM MOXeE CKOPUCTATUCh CTOPOHA OOBHUHYBAaYeHHS MJs
YIOpsSKYBaHHSA YU «1030UpYBaHHA» MaTepiaiB. [Ipu nbomy, Moxe
«3BHHYBayyBaTU» CTOPOHY 3aXUCTy Y 3aTAryBaHHI MpoLeaypu
03HaNOMJIEHHA 3 MaTepiaJaMHu.

HepnosikoM HOpMaTUBHOIO peryJ/BaHHA LbOTO eTaly € Bif-
cytHicTb y KIIK YkpaiHu BUMOrY MOBiIOMJIATH NMPO KiJAbKICTh Ma-
TepiaJiB, ki € B po3NOpAJKEeHHI CTOPOHU OOGBUHYBayeHHd, L10
MOXKe NPU3BECTHU [0 BUJYYEHHS i JOMMOBHEHHS TaKUX JJOKYMEHTIB,
ki € B MaTepiajlax KpUMiHaJbHOTO NPOB3a/KEHHs, NPOBEJEHHS
caiyux Aif micis NOBiOMJIEHHSI NpPO 3aBepLIEHHS A0CYZ0BOr0
pO3CIiAyBaHHS, 10 € HENPUILYCTUMUM.

1l yHUKHEeHHS] BUKOPUCTAHHA CJiJYUM, IPOKYPOPOM TaKUX
MOXJIMBOCTeN A1 Ail, y 3B’A3Ky i3 HEeBperyJbOBaHICTIO LIbOTO NU-
TaHHS Ta CTUMYJIOBaHHS, OJAHOYACHO, [0 HAJIEXXHOTO BUKOHaHHA
CBOiX NpolecyaJbHUX O6GOB’I3KiB BapTo mepefdoaduTd y cT. 290
KIIK Ykpainy, mo npokypop a6o cjaigdyui 3a Horo JOpy4eHHSIM 30-
60B’sI3aHUI NOBiJOMUTH NpPO 3aBeplLIEHHS JOCYJ0BOT0 pO3CJaily-
BaHHA Ta HaJlaHHA JOCTYIy A0 MaTepiajiB, 3a3Ha4YUBIIM KiJIbKICTb
TOMIB Ta CTOPIHOK JUX MaTepiaiB.

OpnHovacHo, srigHo BuMor KIIK YkpaiHu cTopoHa 3axucrty
3000B’s13aHa HaaTH [J0Ka3u CTOPOHI 06BUHYBavyeHHs, fAKi Ma€ Ha-
Mip BUKOPUCTOBYBATH B CyZi Yy BUIIaJKy HaZJaHHA NPOKYPOpPOM BiJi-
noBigHoro 3anuty (4. 6 cT. 290 KIIK YkpaiHu), HaTOMicTb, CTOpOHA
00BUHYBauYeHHs — 3000B’s13aHa HaJaTH JAOCTYI A0 MaTepiajiB Jo0-
CYZI0BOT0 po3c/ilyBaHHSI CTOPOHI 3axUCTy (4. 2 cT. 290 KIIK Ykpai-
HU) y 6yAb-IKOMY pasi y BUNIQJIKy 3aBepllieHHs A0CY0BOr0 po3cili-
JyBaHHS.
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Taka persiaMmeHTalisl 060B’A3Ky CTOPiH KpUMiHaJbHOTO MpO-
Ba/P)KeHHs 1[0/I0 BiAKPUTTSA MaTepia/iB HeJOCTaTHbLO 3abe3neuy-
€TbCS NPUHLMUIN 3MarajbHOCTI Ta CBO6OJy NOAAHHS HUMH CyAy
CBOIX JIOKa3iB 1 JOBeZIeHOCTI NepeJ Cy0oM IX IepeKOHJIUBOCTI. Jid
TOTO, 1106 3a6e3NeYuTH AOTPUMAHHS BKa3aHOIO MPHUHIMIY, a Ta-
KO>X YHUKHEHHS B XO/li CyZJ0BOTO PO3IJIsAAY CIPOCTYBaHb NPOKYpPO-
pa 1010 OJJaHHS, IPOTEe He CBOEYACHO TAKOr'0 3aIUTYy, OTPUMaHHS
3aMUTy MPOKYpOpa, ajie Mmicjs CKepyBaHHS OOBHUHYBAJbHOTO aKTY
JlO CyZy, BApTO 6yJI0 6 BUKIIOUYUTHU 3 TeKCTY 4. 6 cT. 290 KIIK Ykpa-
iHU c/I0BOCIIOJIyYEHHSI «3a 3alKUTOM IPOKypopa», HnepefoadyuBIIU
0060B’SI30K CTOPOHU 3aXUCTY HAZATH NPOKYypoOpy AOCTYI A0 MaTe-
piasiB, y BUNasKy ix HasgBHOCTI, 6€3 TaKOro 3amuTy. Y TakoMy pasi
CTOPOHM 3HAXOAAThCS Y PIBHUX yMOBax i y HUX BiAnajgae HeoOXi-
HICTh MaHINyJ0BAaTH LIUM IIPABOM.

Haii6inbiie AMCKYCIMHUX MUTaHb BUHUKA€E Ha eTami 6e3mo-
cepeHbOr0 HaJaHHS JOCTYIy A0 MaTepiasiB (MOXJIMBOCTI 03Ha-
WOMUTHCH). SIK MOKa3ye MpaKTHUKA, 3 MOMEHTY MOBiAOMJIEHHS HPO
3aBeplleHHA J0CyJ0BOT0 PO3CJAiyBaHHA CTOPOHA 3axUCTy 3BOJIi-
Ka€ 03HAaWOMJIIOBATHCh 3 TAKUMHU MaTepiajlaMu 3 MeTOI0 HaCTaHHS
MO3UTUBHUX OOCTaBHH JJIS1 MiJJ03PIOBAaHOTO (3aKiHYEHHSI CTPOKIB
NPUTATHEHHS [0 KpUMiHa/lbHOI BiANOBiAa/JbHOCTI, NPUUHATTS
3aKOHy INpO aMHicTio, JeKpuMiHasizanis JissHHA Ta iHIIe), IO,
OZJTHOYACHO, MOXe O6MeXyBaTH MpaBa IHIIMX YYacCHUKIB KpHU-
MiHaJIbHOTO MPOBa/KeHHs (MOTepImisioro, LUBUJIBHOTO MO3MBaya
Ta iHIIMX).

Y AKoCTi 3/10B)KMBaHHSA NPaBOM Ha 0O3HANMOMJIEHHA Y CYOBIiH
NpaKTUL BU3HAIOThCH, HAIIPUKJIAJ, CUTYaLlil, KOJY 3 4acy MOBiJ0M-
JIEHHS [IPO MOJIMBICTh O3HAWOMJIEHHS 3 MaTepiajlaMu [0CyZ,0BOr0
pO3C/iyBaHHA CTOPOHA 3aXUCTY KOJAHOTO pa3sy AJA O3HAaHOMJIEH-
Hsl He 3’sIBUJIaCh; HesIBKA /JJs1 O3HAlOMJIEeHHS 3 MaTepiajaMu 6e3
INOBaXHUX NMPUYMUH Ta 6e3 MOBijOMJEHb PO HEMOJUBICTb NpPHU-
OyTTs; NMOBiJIbHE 03HAWOMJIEHHS i3 MaTepiajlaMHd KpUMiHaJbHOIO
NPOBa/PKEHHS; HEHaJaHHA JOKYMEHTAJIbHOI'O MiATBEP KEHHSA M0-
BaXKHOCTi PUYMH HesABKH [1, c. 92].

[Ipy uboOMy, moCUJIaHHS aJBOKAaTiB Ha Te, 110 OOMEXeHHS
ix mpaBa Ha 03HallOMJIEHHS LJISXOM BCTAHOBJIEHHS [1IEBHOTO CTPO-
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Ky € NOpYyLIeHHAM ix NpaBa Ha OTPUMAHHA JOCTAaTHbOIO 4Yacy
Ta MOXJIMBOCTEH JJI1 TAKOTO O3HAHOMJIEHHS, He 3aBX/JU MA€E CBOE
MNiAIPYHTS.

OkpiM 1poro, B KpMMiHaJIbHOMY IIpoLieci YKpaiHHU aJBOKaT-
CbKa CHiJIbHOTA POKaMHM HaNpalbOByBaJla HAaBUYKW Ta IpaBUJIA
IOTATHYTU» AOCYZ0BE PO3C/iyBaHHS.

[IpoTe, Taki MeTOAU 3JIOBXKMBAHHAM NPAaBOM aX HifIK He BU-
3HAIOTb, HATOMICTh HA3WBAIOTb iX «JAOIiJbHI 3aCO6M 3aXUCTy Ta
peasizanii mpaB kaieHTa» [2].

3 MeTO BperyJoBaHHS LbOro JUCKYCIHHOrO MOMEHTY Bap-
TO MiATPUMATH NO3HUILil0, IKa BUKJIaJileHa B PUAUUHIN JiTepaTypi,
a caMe, BCTAHOBUTH 3arajibHUU CTPOK BIPOJOBXK fKOTO CTOPOHHU
3000B’s13aHi 6yAyTh 03HAWOMUTHCH i3 MaTepiajaMu cHpaBy, 10
€ JIOCUTh CJOYLIHUM HigxXoAoM, aJKke OOMeXye MOXJIHBe 3JI0-
BXXMBaHHA CTOPOHOI0 3aXWUCTY CBOIMHM IpoOLleCyaJbHUMH NpaBaMHU
[3, c. 97] Ta 3abesmedye NPHUHLMI PO3YMHOCTI CTPOKIB KpuUMi-
HaJIbHOTO MPOBa/»KEeHHS.

[licns pakTUYHOrO O3HAMOMJIEHHS i3 MaTepiajiaMU CTOPOHU
KpPUMiHa/JIbHOrO MpPOBaJKeHHs1 30060B’fA3aHi 3rigHO 4. 9 cT. 290
KIIK YkpaiHMu DNHCbMOBO MiATBEPAUTH NPOTUJIEXKHIH CTOpOHI
dakT HajaHHA IM AOCTyny A0 MaTepiasiB i3 3a3HaueHHSM TaKHUX
MaTepianiB. @PopMa Takoro miATBep/KeHHS He BHU3HayeHa
KIIK Ykpainu, y 3B’A3Ky i3 4YMM BHHHUKAWOTb pPi3Hi T/yMayeHHS
mogo obopmiyieHHs i€l mii i, BiAgmoBigHO, MaHinmysAnil HaBKOJIO
LbOT'0 IMTAHHS.

OpHoYacHO, aHaJi3 CyL0BOI NPAaKTUKK 3 NUTAaHb BiAKPUTTA
MaTepia/iB aKLleHTy€ yBary Ha Npollecya/bHiil MOBeAiHIli y4YacHHU-
KiB KpHMiHa/JbHOTO MpPOBaJKEHHs], sfKa TOoJIOBHE 6 He TIoOpy-
myBajia 6GaJjlaHCy iHTepeciB CTOpiH KpUMiHaJbHOTO MpOBa-
JPKeHHS, 1| BOHM piBHO BUKOPUCTOBYBaJIM 6 HajaHi iM mpoiecyasib-
Hi npaBa. BusiacHe, 3i CTOpOHM 06GBUHYBaueHHs - Lie BUYUHEHHH
BCiX peasibHMX, iHiniaTuBHUX Jii, nepefbadeHux cT. 290 KIIK
YkpaiHu 3 MeTo10 JilicHOro 03HallOMJIEHHS] CTOPOHU 3aXUCTY 3 Ma-
TepiajaMy; a 3i CTOPOHM 3aXUCTy — CyMJIiHHe 3 HalMeHLIMMH
3aTpaTaMM 4acy O3HalloMJIeHHS 3 MaTepiasaMy, fiIKi HaZjlae MpPOTH-
JIeXKHa cTopoHa. TakuM 4uHOM, 6yJle peasli3oBaHO OCHOBHY ifiel0
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yuHHoro KIIK VYkpainu - 3ab6e3nedeHHs peasizanii NpUHIUNY
3MarajabHOCTI.
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OkcaHa BpoHeBULIbKaA,
KaHJU/JAT IOPUAUYHUX HayK, OLEHT,
JloLeHT Kadepu
KpUMiHa/IbHO-NIPaBOBUX JUCLUILIIH
(/Tesiscbkull depacasHull yHisepcumem
8HympiwHix cnpas)

BIIPOBA/IXKEHHSI CUCTEMH CUSTODY RECORDS
Y I30JI1TOPAX TUMYACOBOI'O TPUMAHHA
TA BIAJIJIAX HOJIILI YKPATHHA

s 3a6e3neyeHHs CycliJibHOI 6e3MeKu HeobxiAHo, 1106 Mo-
JIiLiA MaJia MOBHOBaXXeHHH 3aTPUMyBaTH, TUMYACOBO YTPUMYBaTH
niJ, BapTO10 i JONUTYBATH 0Ci6, MiJ03pIOBaHUX Y BUMHEHHI KpUMi-
Ha/IbHUX NPaBONOpYIIeHb, Ta iHLII KaTeropii oci6, BU3HaueHi 3ako-
HOJIaBCTBOM. YTiM, miJi yac 3/ilicCHEHHS [UX TOBHOBaXXeHb 3aBX/U
iCHyIOTh pU3UKHU JJi 3aTpUMaHUX. 3aTpUMaHi 0co6Uu nepebyBarOTh
i, KOHTPOJIEM Jiep>KaBH, 110 aBTOMAaTUYHO HaKJaJa€ Ha YKpaiHy
BiZOBiZ@/IbHICTb CTBOPUTH 6€3Me4Hi YMOBHU iX TPUMaHHS, a TaAKOX
3abe3neyrTH JOOPOOYT LUX JI0Jel nij yac ix nepebyBaHHS B YMO-
Bax i3osiAnii. [lep>kaBa TakoX 3000B’13aHa BpaxXyBaTH BCi 3arpo3u
Ta HebGe3NeKH, sKi MOTeHLiHHO MOXXYTb BUHUKHYTH I10JI0 3aTpU-
MaHHUX 0Ci6, K 3 60Ky NepcoHaJsy abo iHIITHUX M0CaIoBUX OCib, TaK i 3
60Ky iHIIMX 3aTpUMaHuX. [l NpaniBHUKIB MOJiLii TaKoX iCHYIOTb
pU3UKU. 30KpeMa, nepebyBaHHA i3 NOTeHIiIHHUMHU NIPAaBONOPYLIHU-
KaM{ MoOKe 6yTH PHU3UKOM JJIs1 XKUTTs Ta 3J0pOB’sl NMpaliBHUKIB
noJtinii. B ykpalHCbKMX yMOBax 3aTPUMaHi JOCUTh 4aCTO CKap»KaThb-
€Sl Ha IPaBOOXOPOHLIB 11010 NOpyILIeHHs IXHIX IIpaB, HApUKAaL, y
3aCTOCyBaHHI NPOTUIIPABHUX METOAIB JOCYAOBOr0 PO3CJiAyBaHHA
(kaTyBaHHf, MOOUTTS, NCUXOJOTIYHUM THCK), 10[0 MOPYILIEHHS
npaBa Ha 3aXMCT, NOTiplIeHHis cTaHy 3/10poB’s Tolo. B Toil ke 4ac
BECb TATap AOBEJEeHHs, 1110 [0 3aTPMMaHUX He 3aCTOCOBYBaJU He-
NPpaBOMIipHHUX 3axXO0ZiB, JIEXKUTb CaMe Ha MOoJIiLii, TOMy CUCTeMa Ha-
JIEXKHOTO JJOKYMEHTYBaHHS Ta ¢ikcamii Bcix Iil 1040 3aTpUMaHUX
0Ci06 € BaOXXJIMBUM 3ac000M JiJIs 3aXUCTY MOJIiLeHCbKUX BiJ Heo6-
IPYHTOBaHUX 3BUHyBa4eHb.
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[[pyyvHaMu Takoi cuTyauii, Ha JAYMKYy [JOCJiJHUKIB,
€ He TIJIbKU NpOrajiMHY B perjiaMeHTalil KpUMiHaJIbHOTO IpoLe-
Cya/IbHOTO 3aKOHOJABCTBa BHILEBKAa3aHUX NMTaHb, a U MpaKTHKa
peasisanii HOpM, Ki BOHHU peryJol0Tb. Tak, iCHyBaHHA BeJHUKOI
KIJIBKOCTI pO3pi3HEHUX JOKYMEHTIB, 10 perJaMeHTyITb JaHe IH1-
TaHHS; HasIBHICTb NMPOTHJIEKHUX NMPAKTUK 3aTPUMaHb 0COOH, II10
MOB’sI3aHO 3 BiICYTHICTIO €AMHOr0 PO3yMiHHS CyTHOCTi 3aTpHUMaH-
Hsl (XTO € YIOBHOBAXXEHOM0 I0CAJI0BOI0 0C060I0 HAa 3aTPHUMAaHHS;
3 IKOTO MOMEHTY 0c06a BBaXKAETbCSl 3aTPUMaHUM; 110 € MicleM
3aTpUMaHH$, XTO NOBUHEH CKJaJaTU NPOTOKOJ 3aTPUMaHHA TO-
110); BiACYTHICTb €AMHOIO PO3YMiHHS poJied i mpaBuJ B3aeEMOJIi
MiXX IOCaZlOBUMHU 0Cc06aMy, sKi 3J[iHCHIOIOTh 3aTPUMaHHs, BiANOBI-
Jlal0Th 3a MepeOyBaHHSA 3aTPUMaHUX, IPOBOAATH CJifdi (po3iykKo-
Bi) Aii, 3AiliCHIOIOTDH MpolecyasbHe KePiBHUIITBO i CyIOBUM KOHT-
pOJIb — KOJAHUM YMHOM He cripusie epeKTUBHOMY GYHKLiIOHYBaHHIO
CHUCTEMHU JIOKYMEHTYBaHHA Ta dikcalii Bcix fii 3a ydacTwo 3aTpu-
MaHoI oco6u [4].

3rigHo cT1. 208 i cT. 212 KIIK Ykpainy, ynioBHOBaXkeHa CJIyX-
60Ba 0c006a, sfika 3/ilicHU/Ia 3aTPpUMaHHsI 0COOH, TOBUHHA HEeralHO
MOBIJOMUTH 3aTPUMaHOMY 3p03YMiJIOI0 /11 HbOTO MOBOIO MiJCTa-
BYU 3aTPUMaHHA Ta y BYMHEHHI KO0 KpUMiHAJbHOI'O NIPaBONOpY-
IIeHHs BOHA MiJlI03PI0ETHCS, A TAKOXK PO3’ICHUTH IIPAaBO MaTH 3axU-
CHUKA, OTPUMYyBaTH MeJU4YHY JONOMOTrY, JaBaTH NOSCHEHHH, [T0Ka-
3aHHA ab0 He FOBOPUTH HiUOro 3 MPUBOAY MiJJ03pU NPOTH HBOTO,
HeralHoO MOBiJOMUTH iHIIMX 0Ci6 Mpo Horo 3aTpUMaHHA i Micle
nepebyBaHHS BiAnoBiAHO Ao moJsioxkeHb cT. 213 KIIK Ykpainu, BU-
MaraTu IepeBipKy OOIpyHTOBAHOCTI 3aTpMMaHHS Ta iHILI NpoLecy-
aJIbHI NpaBa, nepeabadeHi KIIK.

KpiM Toro, ynoBHOBaXkeHa CJy:k060Ba 0co6a, sika 3AiHCHUJIA
3aTpUMaHHs, 30060B’si3aHa HeraHo MOBiZOMUTHU IpO lie OpraH
(ycTaHoBY), yHOBHOBa)XKEHUM 3aKOHOM Ha HaJaHHA 6e30IJaTHOI
IpaBOBOi JJOIOMOTY, a ocaZloBa 0coba, BiJioBiAa/bHA 3a nepeby-
BaHHsl 3aTpUMaHUX, 3000B’s13aHa NepeBipUTH AOTPHMaHHS BUlle-
BKa3aHUX BUMOT, a B pa3i He3/iliCHEHHS NMOBiJlOMJIeHHS NpPO 3a-
TPUMaHHS - 3J[iIHCHUTH 1i Ail camocTikiHo [3].

3arasibHOBiJIoMO, 1[0 6e3meKa i 3abe3nedyeHHs1 NMpaB 3aTPHU-
MaHOI 0CO0M 3aJIeXXUTh He TIJIbKMU BiJ Ha/leXHOI persiaMmeHTaril
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B 3aKOHOJABCTBI HMOro mpaB i MoOpsAAKY peecTpalii 3aTpyUMaHUX
i ¢ikcanil Bcix fiMl 3 oro y4yacTto, a B Ieplily Yepry — BiJi IPaKTUKH
peanizauii [UxX HOpM.

Buxoas4u i3 iHpopmManil mopivHUX JonoBizgel YnoBHoBaxe-
Horo BepxoBHoi Pasu YkpalHu 3 mpaB JIIOAUHU, a TAKOX 3BITIB
rpoMa/iICbKUX OpraHisalliii, Ha CbOTO/JHillIHIH /leHb, Ha *KaJ/Ib, HE JIU-
BJIIYUCh Ha HAsBHICTb NlepepaxoBaHUX BHUILe XypHasiB, KaMep Bi-
Je0oCOoCTepeXeHHd i peryJispHUX 30BHILIHIX | BHYTPILIHIX nepeBi-
POK, B YKpaiHi 3a/iMIaloThCcsa MPo6JIeMH SIK 3 peasisalli€elo meBHUX
IpaB 3aTPUMaHUX, a caMe: [IPaBO Ha 3axUCT i npaBo Ha iHopMy-
BaHHA TaK i 3 6e3meKolo J0jeH, aKi 3HaX04AThCS IOPYY 3 HUM, 30-
KpeMa [paBOOXOpOHIIiB [4].

[llo6 3abe3ne4yuTu rapaHTii 6a30BUX MpaB 3aTPUMaHUX Ta
YHEMOXJIMBUTH 6e3MiZicTaBHI 3BUHYyBauyeHHs1 MpPaLiBHUKIB MoJiLii,
no4uHawyu 3 rpyAaHa 2017 poky, 6y/10 po3noyaTo npolec BIpoBa-
JOKeHHs B AifabHicTh HanjioHanbHOI nosinii YkpaiHu HOBOI cucTe-
MU 006JIiKy Bcix Aifl o040 3aTpuMaHux oci6 - cucremMu «Custody
Records».

Custody Records - cucrema 3abe3nedyeHHs1 6e3neKd 3aTpU-
MaHux Ta nepcoHany ITT, ika Mae yMOXK/IMBJIOBATH QiKcalito ycix
JliKi, AKki BigOyBalOTbCA i3 3aTPUMAaHUMH 0CO6aMHU, B TAKUH MPOMi-
»KOK 4acy: 3 MOMeHTY GaKTHUYHOI0 3aTPUMaHHS, 10 O6paHHS CyI0M
3ano6i>KHOro 3aX0/y i HalnpaBJeHHSI 0CO6U JI0 CAiAYOro i3ossTopa
a6o /10 3BiJIbHEHHSI 0COOU 3 MiJ] BApTH.

B yaBusieHHi 6aratbox Custody Records - 1je 3BuyaiiHa mepe-
Ka BiJleoKkaMep, AKi po3TalloBaHi B IpUMIllleHHAX MOJiLil Ta i30J14-
TOpax THM4YacoBOr0 TPUMaHHsA. AJie HacmpaBji Bce MacluTa6Hi-
we. ko kopoTko, To Custody Records - 1ie aBTOMaTH30BaHa CuC-
TeMa 06JIiKy Aili i3 3aTpUMaHUMM 0CO6aMH, B SIKil MiCTUTBCS eJieK-
TPOHHE JJ0ChE Ha KOXKHOTO(-y) 3aTpuMaHoro(-y). ¥ uto eiuHy 06.i-
KOBY KapTKy 060B’sI3KOBO BHOCHUTbCS iH$oOpMallis npo ocoby, moJi-
neiicbkoro(-y), Akuit abo sika NPpOBOAUJIM 3aTPUMaHHs, OYEeBU/LLIB,
NMPUYMHM Ta MiJCTaBU M036aBJeHHS BOJI, JaHi Ipo HMpOBeJeHHS
caiTyux Jil. 3arajioM cucteMa 06’€IHY€E B €IMHUN KOMILJIEKC Bije-
odikcanio B i3o/iaTOpax TUMYAaCOBOTO TPUMAHHS, MiJipo3/iiax mo-
Jinii Ta Bijieo 3 60/jikamMep noJtinencbkux [2].
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[lepmuM nijloTHUM i30s15TOpPOM, e 6yJia BIpoBaJKeHa CHUC-
TeMa Custody Records, cTaB i3o/51TOp TUMYacoBOro TpuMaHHs N2 1
y MicTi /[lHinpo. 3anpoBa/keHHI0 IlepeyBajio JeTaJlbHe BUBYEHHA
MI>KHapOJHOTO JO0CBi/ly BUKOPHUCTAHHA CUCTEMH, 30KpeMa, JO0CBify
LEeHTpiB A/ 3aTpuMaHux oci6 y Besnukiii Bputanii. Ha ocHoBI
OTPUMaHHUX JAaHUX OYJIM po3po6JieHi HaBYa/IbHI Mporpamu JJs iH-
CIEeKTOPIB 3 IOTPUMaHHSA NpaB JIOJUHU, KOMIIeTeHIii Ta GyHKIi0-
Ha/IbHI 000B’I3KM iHCHEKTOpiB, KpuTepii A0 Bigbopy. BiiTKy
2017 poky 6yJio IpoBeJleHO NepUIMi B YKpaiHi KOHKypCHUH Bif6ip
Ha L0 Mocajy i BKe y BepecHi Ieplli iHCIIeKTOpU 3 AOTpUMaHHA
NpaB JIIOJAWHW MPOUIIIM HAaBYaHHS, IK KOPUCTYBATUCS €JIEKTPOH-
Hoto 6a3o10 Custody Records Ta npoBoauTu iHTepB’1o i3 3aTpuMa-
HUMHM 0CcO6aMH, OKPIM TOTO, iHCIIEKTOPH BUBYA/IH HalliOHAJbHY CY-
JIOBY NPaKTUKy y cdepi 6a30BUX HpaB 3aTpUMaHHUX, JAi3HaIHCH,
AK NPOTULIATU LUCKpUMIiHaLil, AK 3aXUCTUTU IepCOHaJbHI JAaHi
3aTpUMaHUX B YMOBAx BifleoHAr/1s1/ly, a TaKOX, sIK y6e3ne4uTH cebe
i 3aTpuMaHUX 0Ci6 Bifi MOXKJIMBUX MMOBEJIIHKOBUX PU3UKIB Ta pU3HU-
KiB, MOB’sI3aHUX 31 cTaHOM 370poB’a. ¥ rpyaHi 2017 poky Take
K HaBYaHHS NPONLLIMA iHCIEKTOPU Jpyroro isosssTopy, fie 6yJio
BrpoBamkeHo cucteMy — ITT Ne 1 micta XepcoH. TakuM 4YMHOM, BXKe
HaBecHi 2018 poky (29 6epe3ns B /lHinpi Ta 4 KBiTHS B XepCoHi)
i30/1ITOPU THMYAacOBOr0 TPUMaHHS 3 OHOBJIEHOIO iHGpaACTPYKTYy-
pOI0 Ta YKOMIJIEKTOBaHI KBasipiKOBaHMMM iHCIEKTOpaMH OYJIH
BigkpwuTi [1].

B ykpaiHCbKHUX i30/11TOpaXx TUMYAaCOBOT0 TPUMAaHHS AaHi Npo
3aTpPUMaHUX J0CI BHOCATBCSA B MAIlepoBi KypHaJIH, 10 YCKIAJHIOE
Ta yNOBiIJIbHIOE po60Ty ycraHoBU. CucTema Custody Records me-
penbadae, 110 B i3o/TOpax € okpeMa mnocaza - custody officer (iH-
CHEKTOP 3 JJOTPUMAHHA NpaB JIAUHU). BiH BBOAUTD B €JIeKTPOHHY
6a3y Bclo iHpopMaliito, sika CTOCYEThCS 3aTPUMaHOI 0COGH: YMOBU
3aTpUMaHHs, Bci ¢yl aii, cTaH 3/10poB’s, HaJlaHHA MeJUYHOI /10-
NOMOT'H, KOHCyJ/bTalii 3 agBokaToM. Bce e QiKcyeThCs B €IUHIN
eJIEKTPOHHIN 6a3i, 1110 J03B0OJISE LIBUAKO OTPUMATH OYAb-sIKUM [0-
KYMEHT 11[0/10 3aTPUMaHOTI0 B OyAb-sIKUH Yac.

Jlo oCHOBHUX 000B’SI3KiB iHCIIEKTOPiB BXOJUTb:

¢ NMPOBeJIEHHSI TIEPCOHAJILHOTO iHTEPB'I0 3 KOXKHOI 0C060I0,
ska npubysa ao ITT. KoxxHe iHTepB'to nmpoBOoAUTbCA Tij, Bijleo3a-
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nuc. [lepesik 060B’I3KOBHX 3alUTaHb BKJ/IOYAE: OTPUMaHHSA BiJo-
MOCTeM 1100 MOBO/KEHHS 3 0C000I0 MiJ| Yac 3aTpUMaHHs Ta y Bij-
Jiji moutinii, 3a6e3nedyeHHs 0co6i MpolecyabHUX NpaB Ta rapaHTid
3 MOMEHTY GpaKTUYHOI'0 3aTPUMaHH TOILO, Yacy Ta Micus pakTHU-
HOT0 3aTPUMaHHS 0co6H, cTaHy ii 3,0pOB’s TO1LO;

e ¢ikcanisi JaHuX iHTEpPB’'I0 Ta BCiX 06CTaBUH NepebGyBaHHS
oco6u B ITT B eJIeKTPOHHOMY JI0ChE.

OcHOBHi rapaHTii, fKi HaZalOTbCA 3aTPUMaHUM MOJILIE
oco6aM, 6yyTb 3HAUHO MifcuieHi (i e MoXe 3HaUYHO MOJIETIIUTH
po6OTy mNOJIiLeNChbKUX CAYKOOBIIB), KLU0 Oy/Ae BECTUCh E€AUHE
i MoBHe JI0ChE 1110/JI0 KOXKHOI 3aTpUMaHoi 0cob6H, Jie 6 dikcyBatucs
BCi acmekTH, L0 MOB’si3aHi i3 3aTpMMaHHAM 0C06H, Ta MalOTh 6YTH
Bifjo6paxeHi Bci 3axoH, IKUX GYJI0 BXXUTO IO BiJHOLIEHHIO A0 3a-
TpyUMaHOi oco6u. TakUM €JUHHUM [JOCHE MOME CTAaTH eJIeKTPOHHA
6a3a 06J1iKy ycix fiil i3 3aTpuMaHO0 0c06010. ¥ 6a3i gaHux dikcy-
€Tbcs iHpopMalisi npo Bci Jii CTOCOBHO 3aTpUMaHoOi 0cO6H 3 MOMe-
HTY Ii Ieploro KOHTAKTY 3 NpaLiBHUKOM IIPAaBOOXOPOHHUX OPraHiB
(3 MoMeHTY PaKTHYHOT'O 3aTPUMaHHA), B TOMy 4MCJi i 3i ciB 3a-
TPHUMaHOI 0COGH.

EslekTpoHHA 6a3a Ma€ aHaJiTUYHI QyHKIIiI, 30KpeMa:

e HaraZlyBaHHs iHCIEKTOPY 3 IPaB JIIOAUHU (4€proBoMy) Npo
HabJIMKeHHs] FPAaHUYHUX TepMiHiB nepebyBaHHs ocobu B ITT;

e HaraJlyBaHHs MpPO HeOOXiAHICTb BYMHUTH Ti 4M iHII Ail
CTOCOBHO 3aTpHMMaHUX (HaNpUK/IaJ, BUKOHAHHS peKoMeHAALil
JliKaps);

e 6a3a B aBTOMaTUYHOMY PeXHMi JJ03BOJISIE BUSABJISATH BiJl0-
MOCTI, fIKI MOXYTb CBi[MUTH NPO MOpPYLIEHHS NpaB 3aTPUMaHUX
ocib.

e JUCTaHLiliHe OTpUMaHHA iHopMallil B pea/ibHOMY 4aci (He
BUXOJIYU 3 KabiHeTy): 3pi3 AaHMUX HAa KOHKpPeTHUH 4ac y 6y/b-
sakoMmy ITT mon0 6yAb-IKOro 3aTPUMaHOro, abo y CYKYyIHOCTI Mo
BCiM ITT MOxKHa OTpUMAaTH yIPOJOBXK KiJIBKOX XBUJIUH.

[MocTiiHUM 30BHINIHIN KOHTPOJIb B pPEXKUMi OHJIalH BKJIIOYAE
JBi CKJIa|0BI:

e OHJIAaWH MOHITOpPUHT iHQopMallii yepe3 eJIeKTPOHHY 6a3y
JlaHUX: B peaibHOMY 4aci BifcTexyeTbcs iHpopmMalisa npo nepeby-
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BaHHA 3aTpuMaHuX B KoxxHOMy ITT, B T.4. 1[0JJ0 KOHKpETHOIO
Micug nepe6yBaHHS OCi0, TpaHUYHUX TEePMiHIB iX MepeOyBaHHS Ta
MOXXJIMBUX MOPYUIEHD IXHIX NPaB;

e OHJIAMH CIOCTepeXXeHHA 3a KoxHOolo kamepolo ITT yepes
BigjaseHUdl J0CTyn A0 KaMep BifeoHarJsijly, po3TallOBaHUX B
npuMilieHHsax [TT. Takum yuHoM npaniBHuku Y3ILJI 3MOXyTh OH-
JIalH KOHTPOJIIOBATHU CTaH AOTPUMaHHs NpaB 3aTpuMaHux B ITT sik
yepes esiekTpoHHY nigcucteMmy «ITT Custody Records» - mo gaHum
3aHeCeHUM [I0 PeECTpy, TaK i yepe3 CUCTeMY BiJleOCIOCTepeKEHHS.

lle 03BOJIMTH MOCUJMTH rapaHTii 3abe3leyeHHs Ta JOTPHU-
MaHHSA MpaB ocib sKi nepedbyBawTh B ITT, monepemkaTu Ta CBoeva-
CHO pearyBaTH Ha BUSIBJIEHI MOpYILIEHHS], @ OKpiM Toro, Le J03BO-
Jise 3a6e3meyuTH 3axycT npauiBHUKiB ITT Bif HeoGrpyHTOBaHUX
3BUHYBa4Y€eHb 3 OOKY 3aTPUMaHUX.

Hai6mmxkuum yacom MBC miaHye po3midpuTH PYHKIIOHY-
BaHH# cucteMu Custody Records He Tinbku Ha ITT, a Ha Bci niipos-
Jium noJiuii. [liloTHUM npoeKT 6yae 3A4ikcHeHu# B 10 miagposainax
KipoBorpazcekoi o6sacTi i B ogHOMYy Biggini mosinii JHinponeT-
pOBCbKOI 06.1acTi [5].
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PyciaH BaJiees,

KaHAHWJAT NeJJaroriyHux Hayk,

JoueHT Kadeapu

TaKTHUKO-cIelia/bHOI nigroroBku ®IOIIIN/,
(Aninponempoeacwbkuli depocasHull yHigepcumem
8HympiuwHix cnpas)

3ACA/IU OCOBUCTOI BE3NEKHU MOJIILEUCBKUX
AK NEPEJJYMOBA HAJIEXKHOT'O ®YHKIIIOHYBAHHS
KPUMIHAJIBHOI IOCTULIII
TA IPABOOXOPOHHOI CUCTEMH

HanexxHe pyHKIiIOHYBaHHS KPUMiHA/JbHOI IOCTHILII Ta MpaBo-
OXOPOHHOI CUCTEMU [Jlep>KaBU 3aJIEXKUTh BiJ, HU3KU YMHHUKIB, ce-
pen sSiKUX MeBHe Micle mocijlae ocobucTa 6e3mneka npaiiBHUKIB Ha-
nioHasbHOI moJinii Ykpainu. Ocobucra 6Ge3meka MOJIEHCHKOT0
Jl03BOJIsSIE oMY edeKTUBHO BUKOHYBATH C/IYy»KOOBi 3aBJaHHs, y TO-
My YMCII I[0J0 3aXUCTY NpaB i cBO6O] JIIOJAUHY, TPUIIUHEHHS MIpa-
BOIIOpYylIEHb, 3aTPUMAHHA IPaBONOPYIIHMKIB, JAOKyMeHTYBaHHA
NPOTUIIPABHOI AiAJIbHOCTI.

Oco6sMBO TroCTpo L HpobJjeMa MOCTAE B Cy4aCHUX yMO-
Bax yCKJaJHEHHS1 KPUMiHOTeHHOI 0OGCTAaHOBKH, 3pOCTAHHS He3a-
KOHHOTrO0 06iry 36poi Ta BUGYXOBUX pe4Y0BUH, HEOOXiAHOCTI poBe-
JleHHs1 aHTUTEPOPUCTUYHHUX 3axoJiB Ta NPOTUAIl opraHizoBaHil
3JIOYMHHOCTI.

Po3yMiHHSA aKkTya/1bHOCTI 1bOTO GpaKTy 06YMOBUJIU B OCTAHHI
POKM 3AiHCHEHHS1 HAayKOBUX [JOCJi[PKeHb TaKUMU (axiBUSAMHU, SK
0. Bep6uubkuit, M. Kossp, b. Jliyk [1], B. [lonuBaniok, B. Onirpag-
cbkuii, O. Ocranenko, B. TimanioBa, B. TpossHoBcbkuii, T. llleBueHko
Ta iH.

[pyHTYHOYMCh Ha BUCHOBKAX INONEPEAHIX JOC/IiPKeHb Ta J0-
cBini BUK/IaZaHHA AucCUUIIIHK «Ocobucta Ge3neka MpalliBHUKIB
noJtinii», o 3 2020-2021 HaBYa/JILHOTO POKY 3alpoBa/PKeHa y 3a-
KJIaJlax BUIIOI OCBITH 3i cnenudiyHUMU YMOBaMH HaBYaHHA, SKi
rOTYIOTh MOJIiLIEHCbKUX, BBaXKal0 3a HeoOXijHe NIpoaHaJi3yBaTH
6a30Bi 3aca/i 0cOOHCTOI 6e3MEKH MOJIiIeHChKUX.
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[Ipodecisa monineicbkoro TpaguLiiHO 3aJUIIAETHCSA OJHIED
3 Hal6i/bII He6e3NeYHUX i CTPECOTeHHUX Y BCbOMY CBiTi. 30KpeMa,
3a gocaimpkenHaM 2019 poky, BoHa 3aliMa€ 4yeTBePTe Micle cepej
Haibinbw cTpecoBux npodeciit y CIIA (mic/sia BiiCbKOBUX, NIJIOTIB |
NoeXHUKIB) [2]. B YkpaiHi 3a nepui Tpu poku $yHKIiOHYBaHHSA
HauioHanpHoi mousinii YkpalHu mnpu BHKOHAHHI CJIyK60BHUX
000B’sI3KiB OTpUMasIu nopaHeHHs 1159 nosineificbkux (He paxylo-
YH 30HY NPOBEJIEHHS aHTUTEPOPUCTUYHOI onepaliii), 3a poKu He3a-
JIeXXHOCTI 3aruHyJsio 1690 npaBooxopoHiiiB [3].

ba3zoBe mOHATTA BiANOBIZHOTO HANpAMYy HAyKOBUX JOCJi-
JDKeHb Ile «0co0ucTa Ge3mnekar. Ko mpoaHasi3yBaTH poJioBe I0-
HATTA — 6e3Mneka, iHIi Horo pi3HOBUAW - HalliOHaJbHA 6e3MeKa,
BJIacHA 6e3MeKa, BHYTPIilllHA 6e3neKa, KoJIeKTHBHA Oe3Meka, myoJ1i-
YyHa 6e3neka TOILO, TO [06AYMMO JBa acleKTH Ta JBa MiAXogu
o dopMyJoBaHHSI BM3HaueHHs. [lo-nepie, 6e3neKa po3yMieThcs
sIK CTaH, 30KpeMa, CTaH 3aXULIEeHOCTi, CTabiIbHUN CcTaH, B IKOMY
BifOyBaeTbCcs QYHKLIOHyBaHHS Ta PO3BUTOK Cy6’ekTa/06’eKTa.
[lo-npyre, Ge3nexka BU3HAYAETHCS SK CHCTEMA, KOMILJIEKC, CYKyI-
HICTh 3aX0/1iB 110/I0 IOCSATHEHHS, 3a6e3edyeHHs], 30epeXeHHs, Mij-
TPUMaHHSl 3a3HAaY€HOr0 CTaHy 3axMILeHOoCTi. MiX co6010 BOHHU
CIIiBBiIHOCATBLCS SK LiJb i 3aci6. To6TO Oe3meka IK 3aX0JU € 3aC0-
60M, a 6e3neKka fIK CTaH € LI/, pe3yJbTaToM. 3axoAu Oe3neku
CAYTYIOTh NiAIPYHTSM, epelyMOBOIO /IJIsl CTaHy Oe3MeKH.

Jlnst po3yMiHHA 6a30BHX 3acaf, 0COOUCTOI Ge3meKu moJinen-
CbKOTO MOTpibeH I1e 0AUH KOHCTPYKT, a caMe KOHCTPYKT Hebe3Ie-
Ku. BiH, y cBOIO uepry € aHTUIIOZ0M Ge3MeKU sIK CTaHy: Lie sIBUIIA,
npotuecy, 06'eKTH, BJACTUBOCTI, fKi 3JaTHi 3a NeBHUX YMOB 3aB/a-
TH IKOJY HOpMaJIbHOMY PYHKI[IOHYBaHHIO Ta PO3BUTKY OXOPOHIO-
BaHOro cy6’ekTa/06’ekTa [1]. ¥ IIMPOKOMY CEHCi —»1ie MOJIUBICTb
SIKOTOCb JINXa, HellacTs...,, CTaH, KOJIM KOMYy-40My-He6y/Ab 110Ch 3a-
rpoxye» [4, c.416]. | HapeluTi, 6e3neka Ik 3aX0/y K pa3 MycATb
NPOTUCTOSATH Hebe3meli, HiBeJlOBaTH, 3amnobiraTy, JikBigyBaTH ii
BILJIUB.

YUHHUKU Hebe3NeKH JJid 0COOHCTOI 6e3MeKH MoJIileHCbKOTo
JIOCUTb Pi3HOMaHITHI, ajle MOXHa 3rpynyBaTH iX NPUHANMHI J10 YO-
THPbOX HACTYNHUX FPyM:
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- IPOTUCTOSIHHA  3JIOYMHHIN [ifiIbHOCTI, 30KpeMa, [ii
I0JI0 MPUNHUHEHHS MPaBONOpPYLIEHb Ta 3aTPUMaHHA 0cCi0, mo ix
BUMHWJIY;

— aHTHUCaHITapHI YMOBH, NpUTaMaHHI NEBHUM NOJIILLENCHKUM
3axojam;

- BUKOPHUCTaHHSI NIeBHUX JXKepes Hebe3neku (36poi, TpaHc-
NOPTHHX 3ac06iB, creljiaJibHUX 3aC06iB);

- y4acTb B KPUTHUYHUX IHLHJEHTAX, eKCTpeMaJbHUX CUTYa-
nisgx (HanpyKJIaJ, MacoBi 3aBOpyIleHHs, CTUXiHHI JiMXa).

Y cBow uepry, BapTo cnpoOyBaTH KjachdikyBaTH 3acobw,
YUHHUKK 6e3lneKu moJileiicbkoro. 3a iXHiM XapaKTepoM MOXHa
BUOKPEMHTH, 30KpeMa, MaTepiajibHi, opraHizaniiini (cTpaTeriuHi);
TaKTHUYHI; ICUXOJIOTiYHi 3ac006M Ta YUHHHUKH.

Jlo MaTepiasibHUX 3ac06iB NiATPUMaHHSA 6e3MNeKH MoJileNlCh-
KOT0 BapTO BiJlHECTH 3aco6HU iHAMBIIyaJbHOI'0 3aXUCTY, Cllelia/ibHi
3aco6u, BOrHenaJibHy 36po10, CIy>K60BUM TpPaHCHOPT, 3acobu pa-
Jlio- Ta iHIIOro 3B’sA3Ky Ta iHUIi MaTepiasbHi 3aco6u. 3acobu iH/U-
Bi/lya/IbHOTO 3aXUCTy (OpOHEXWJETH, IUTH, LIOJOMH TOILO) He
MOTPeOYIOTh KOMEHTYBAHHS, 1 Tak 3po3yMiJjio, IK BOHU CJAYTYIOTb
6e3mneni noJinedcbkoro. Lo cTocyeThbes crensaco6iB sk 3acob6iB
niITpUMaHHSI 0COGUCTOI Ge3MeKH MoJlielCchKOTO, TO BiJ[3HAYHUMO,
mo 3akoH YKpaiHu mpo HaumioHanbHy moJiniio mepen6adae, 1o
OKpeMi crenzaco6u, HapHKJaJ, TYMOBI Ta MJIAaCTUKOBI KUMKH, 3a-
cob6H, CHOpsi/PKEHi pedyoBHHAMM CJbO30TiHHOI Ta ApaTiBHOI Ail,
€JIEKTPOIIOKOBI MPHUCTPOI; MPUCTPOI, TpaHaATHU Ta GOEMPHUIIACH CBIiT-
JIO3BYKOBOI /iii; NPUCTpPOl [JIg BiCTPiJly NMAaTPOHIB, CNOPSAJKEHUX
TYMOBUMHU MeTaJIbHUMHU CHapAJaMU HecMepTesbHOI Aii, 3acTOCOo-
BYIOTbCSl, 30KpeMa, /1S BilOUTTS HanaJy Ha MoJliLleicbKoro.

[IpodinbHMI 3aKOH BCTAHOBJIIOE, 110 30pOS TAKOXK MOXKe
6y/Zile BUKOpPUCTaHa /Il BiAOUTTA HanmaJy Ha moJineicbkoro. ['apa-
HTisIMU oco6UCTOl Ge3neKr MOKHA BU3HATHU MOJIOXKeHHs yacTe 11,
12, 13 craTTi 46 nporo 3akoHy. Cay:X60BUH TPAHCIOPT J[03BOJISIE
He sinule epeKTUBHO BUKOHYBATH 3aBJaHHA NOJiLii, ale i1 B oKpe-
MUX BUINAJKax NpsAMO 3abe3nedye ix ocobucty 6Ge3neky. Hampu-
KJIaJ, CIy>K00BUH aBTOMOOI/Ib CTBOPIOE «KOPUAOP Ge3MeKu» AJs
noJinelcbKoro, SIKMM MepeBipse JOKYMEHTH MiJ 4Yac 3yNUHKHU
TpaHcnopTy [5].

Jlo opranisaniiiHux (cTpaTeriuHux) 3acob6iB ocobucToi 6e3-
MeKH MOJIeHChKUX MW 0 BiJJHECIM CUCTEMY OXOpPOHHM Mpali Ta
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TeXHIKU 6e3MeKH, CUCTEMY IPOTHUIIOKEKHOI 6Ge3MeKH, CUCTEMY CO-
1[iaJIbHOTO 3aXMCTY, CUCTEMY OPTaHiB BHYTPIIIHbOI 6€3MeKH TOlIIO.

Jlo TakTUYHHUX 3acobiB 0coOHCTOI 6e3neKH BapTO BiJJHECTU
TaKTWU4HI NPUHLUIK, KOHLENNil Ta CXeMH, 30KpeMa, TaKTUYHHH
LUKJ «OLiHKa-MJIaH-Aisd», TAKTUYHUN TPUHIUI IJIIOC OJTUHY», TaK-
THYHY CX€EMa «KOHTAKTY Ta IPUKPUTTS» TOILO.

Jlo ncuxosoriYHUX YWMHHUKIB BapTO BiJHECTH, 30KpeMa,
CTPEeCcOCTIWKICTb, ICUXOJIOTiYHY TOTOBHICTh JOTPUMYBATUCh BUMOT
0CO6BUCTOI 6e3MeKH, 3aTHICTb PO3Mi3HaBaTH KOHQJIIKTH Ta 3HAHHSA
MeBHHUX NCHUXO0JIOTIYHUX NPUHOMIB JeecKasanil KOHQJIIKTY, 3HaHHA
NpUAOMIB 3aCOKOEHHS iHIIUX 0Ci6, HABUYKU BeJleHHS MeperoBo-
piB, HABUYKM aKTUBHOrO CJyXaHHs, HABUYKHU JOTPUMaHHS ICUXO-
JIOTIYHOI AUCTaHLii, , HABUYKHU Bi3yaJIbHOI ICUXOAiarHOCTHUKHY, 3/a-
THiCTb pO3Mi3HaBaTH O3HAKH 3arpo3H, i B3araJi, piBeHb npodeciii-
HOI KOMIIETEHTHOCTI [6].

TakMM 4YUHOM, MOXEMO KOHCTAaTyBaTH, 110 6a30BUMHU 3aca-
JlaMu ocobuctoi 6e3neKu MOoJIiLeHCbKOro € po3MeKyBaHHS [JBOX
acnekTiB 6e3MNeKH, TPyNyBaHHS YHUHHUKIB HebGe3neku Ta kjaacudi-
Kauii 3aco6iB ocobucToi 6e3nexu.

1. Jlimyk B. B. Oco6ucra 6e3neka K BaxJIMBa CKJIaJ0Ba B CAyXK60Bil
JistibHOCTI mogtineiicbkux. Haykosull sicHuk JIbgiecbko2o depicasHozo yHigep-
cumemy sHympiwHix cnpas. 2016. Ne 4. C. 204-211

2. Johnson R. Some jobs are more strenuous than others, and while
stress is normal, it can lead to burnout. Business News Daily. URL:
https://www.businessnewsdaily.com/1875-stressful-careers.html

3. Ilpu BuUKOHaHHI cayx60BUX 060B’s13KiB 3aruHyd 1690 npaBooxo-
pouniB - MBC. /[3epkaso muswchs. 2020. 29 cepnus. URL: https://zn.ua/ukr/
UKRAINE /pri-vikonanni-sluzhbovikh-obovjazkiv-zahinuli-1690-pravookhoron
tsiv-mvs.html.

4. BequKuH TJAyMayHUH CJIOBHUK Ccy4yacHoi yKpaiHCbKoi MoOBU [
ykaaz.: 0. Epomenko. JJonensk: TOB «['nopisa», 2012. 864 c.

5. Banees P.T. BuBueHHs MalOYTHIMHU MOJTiLleICbKUMHY NTPABOBUX i Ta-
KTHYHHX 3acaZi 3yNUHEHHs TPaHCIOPTHOro 3acoby. TpaHcnopmHa 6Gesneka:
npagosi ma opeawizayiiini acnekmu: matepianu XIV MixHap. HayK.-TpaKT.
KoHOep. (B aBTOpChKiH penmaknii), (M. Kpusuit Pir, 12 nmucron. 2019 p.). Kpu-
Bui# Pir, 2019. 346 c. C. 52-56.

6. BaneeB P. I. @opmyBaHHs Mi3HABaIbHOI CaMOCTIHHOCTI KypcaHTiB
BUIIIMX HaBYaJbHUX 3akaafAiB cucteMd MBC Ykpainu 3aco6amMu iHdopmaniii-
HUX TEXHOJIOTIM: JuC. ... KaH/A,. neA. Hayk: 13.00.04 «Teopis Ta MeToAMKaA NpO-
deciiHoi ocBiTH». Jlyrancek: JIHY, 2013. 362 c.
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Anina l'apkyma,

KaHJU/JaT IOPUAUYHUX HAYK, JJOLEHT,

JIOLeHT KadeJpy KpUMiHAIbHOTO IPOLECy
(Aninponempoeacbkuli depicasHull yHigepcumem
8HympiwHix cnpas),

Anacracis IIponiukiHa,

KypCaHT 4-ro Kypcy

(Aninponemposcvkuii depacasHutl yHigepcumem
8HympiwHix cnpas)

JESKI ITPOLIECYAJIBHI OCOBJIMBOCTI
OrJIAAY MICLA MOAIT
JIOPOXKHbO-TPAHCIIOPTHOI MPUT'OIU

3 KO’)XHUM POKOM B YKpaiHi yepe3 J0CUTb 6araTo YUHHUKIB, a
Hepll 33 BCe 6paKy NPaKTUKHU Y KepyBaHHI TPaHCIIOPTHUM 3ac060M,
KepyBaHHSl TPAaHCIOPTHUM 3acO00M Yy CTaHi aJKOrOJIbHOIO CII's-
HiHHS TOIIO, BCe GiJiblle i GiJibllle BUMHSAIOTHCSA JOPOKHBO-TPAHC-
HOPTHI NMPUTOJY, B pe3yJbTaTi IKUX HaKaJb T'MHe JAyXe GaraTo
yKpaiHi1iiB. Po3ciiiyBaHHs 3JI04MHIB y chepi TpaHCIOPTY JisAra€ Ha
nJjiedyi opraHy JA0CyAOBOro posciaifiyBaHHs HanioHanbHOi mosinii
Ykpainu. 3/I04MHHI NOpyLIeHHA MpaBUJ JOPOXXHbLOTO pyXy Tpall-
JIIIOTBCS A0BOJII YaCTO, OCKIJIbKY JJAHUM BU/| 3JI0UMHY BUMHSAETHCS,
y 6i/ibIIOCTI BUNIa/AKIB, 6€3 YMUC/IY Ta BiIpi3HAIOTHCSA MifiBUILEHOIO
CycHiJIbHOIO He6e3MeKOol0. YcilllHe po3c/ailyBaHHA KPpUMiHaJbHUX
npoBajxxeHb, nepejbadeHux cT. 286 KK Ykpainu «[lopyuieHHs
NpaBuJ 6e3NeKH JOPOXKHbOTO Pyxy abo eKCIIyaTalii TpaHCIOPTY
0co6aMy, fIKi KepyloTb TPAaHCIOPTHUMH 3ac06aMU», 3aJIEXKUTh Bij,
YiTKOr0 ysIBJIEHHSl PO HAUTUIOBIIII YMOBH Ta 06CTaBUHY, 3a IKUX
HalyacTille MOpyUIyIOTbCS NMpaBua Ge3MeKd JOPOXKHLOTO PyXY.
WaeThbcs, HacaMmepes, o MpoLecyaabHi 0coGIMBOCTI 0popMIIeH-
HA [JaHOTO BUJY 3JIOUYMHY Ta KPUMIHAJNICTUYHY XapaKTEPUCTUKY
JOPOXXHBO-TPAHCIIOPTHOI NpUrofu. besnepeyHo, yclimiHe po3cii-
JlyBaHHS 3JI0OYMHIB 3a3Ha4YeHoi KaTeropii 6arato B 4oMy 3aJIeXKUTh
Bi/| AKOCTi NpoBeAeHHS CAIAYUX [ill Ha T0YaTKOBOMY eTami po3cJi-
JAYBaHHA, OCHOBHUM 3 AKUX € OIJVIAJ Micld JOpPOXHbO-TpPaHC-
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NOPTHOI NMPUIroAY Ta NPU3HAYEHHA C/IiJYMM INPOBeJleHHA [eKijlb-
KOX CYy/JJOBHUX eKCIIepTH3.

3arasiom orssig Micus JATII - e 6araTocToOpoHHS caigya Jis,
sgka persameHToBaHa cT. 237 KIIK Ykpainy, mo nepejnbayae Bu-
BUEHHS CJiJYUM MaTepiaJibHOI 06CTAaHOBKU JOPOXKHbOI mojii, Tpa-
HCIIOPTHOTO 3ac00Y, pi3HUX caiAiB Ta 06’ekTiB. CaMe Mic/isi BUBYEH-
Hf BUILe3a3HA4Y€HOr0, IPU3HA4YaloThCA CYy[0Bi eKCIepTU3H, Ha NijJ-
ctaBi ct. 71 3Y «Ilpo cynoBy ekcriepTusy»[1]. [licis npubyTTa ciia-
40-OMepaTUBHOI TPyNy Ha Miclie JOPOKHbO-TPAHCIOPTHOI MPUTO-
JI¥, TIepIlol0 HeoOXiJJHOI B MIpollecyaJbHOMY IJIaHi Aisg cjigyoro
€ caMe OrJigJ, TOMY BaXXJIMBUM MOMEHTOM € HOro IpoliecyajJbHe
3aKpilJieHHA y BUTJIA/li IPOTOKOJLY.

Oruiag micuga ATI npoBoAUTHCA 32 060B’I3KOBOIO MPHUCYTHi-
CTI0 MOHSTUX, @ TAKOX 3a y4acT BOJIIB TPaHCHOPTHHUX 3aco006iB,
Cy[0BUX €KCIIepTIiB Ta IHIIMX YYACHUKIB SIKUM CJi[UMHA MOBUHEH
po3’ssiCHUTH IX mpolecyajbHi mpaBa Ta 060B’s3ku 3rigHo KIIK
Ykpainu [2]. Y npoTokoJi orjasay Micus J0pOoXHbO-TPaHCIOPTHOI
MPUTOJH, 3a3HAYAETHCA JaTa Ta 4aC NPOBEJEHHs OrJaAAy, Micue
npoBesieHHs orysfy, (micue BuuHenHs /ITII), Bigomocti npo cmig-
4oro KU NpoBOAUTH orJisj. O60B’I3KOBUM € 3a3HA4Y€HHS y MpPoO-
TOKOJIi OrJIsSAZy MOrOJHUX YMOB, NOPH A00H, a TaKOXK YMOBU OCBIT-
JIeHHd Ha AingHui fe tpanuiace JATII, TeMnepaTypa noBiTps Ta BU-
JUMICTb AiAHKY. He MeHII BaXX/IMBHUM € 3aHEeCEHHH 10 TPOTOKOJY
BiZloMOCTel PO JOPOXKHE NOKPUTTS Ta MUOT0 CTaH, 110 MAa€ BaXKJIU-
Be 3HaueHHs /I BU3HAYEHHs rajJbMiBHOTO LLISAXY aBTOMOOGis,
JUIsl IOJ,a/IbIIOTO NMPU3HAYEHHS CYyA0BOI eKCnepTUsu caigdum [3].
Tako, y IpoTOKOJ1 OrJIAZly BHOCATH BiIOMOCTI PO JOPOXKHIO pO3-
MITKYy Ta 3HaKH, JJ1 IPaBUJIBHOr0 TPAaKTyBaHHS peryJ/l0BaHHA [0-
POXXHBOTO pyXy Ha [JaHild [JiNSHLI MiCLEeBOCTi; BHOCATbCA [aHi
PO pO3TallyBaHHS TPAHCHOPTHMUX 3aco6iB Ha Micli BYHMHEHHS
JATII, 3a gomomMoroto npoBeAeHHd 3aMipiB. Caiguni 3ilCHIOE OTJIAA,
KOXXHOT'0 TpPaHCIOPTHOro 3aco6y - ydyacHuka JTIl no 4epsi, nicas
OrJIsIAY SIKOro 060B’SI3KOBO y MPOTOKOJI OJISIly 3aHOCUThCSA iH$Op-
Mallii Ipo BUAWMI MOIIKO/KEHHs aBTOMOOiJiB, cTaH rajabmiBHOI
CUCTEMH, XOJO0BOI YaCTUHM, NPUJIAJiB OCBITJIEHHS, KOJIIC TOLIO.
Oco6yiMBy yBary mig 4ac OrJIsiAy MOTPiOHO MPUIIIUTU U OrJALY
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IIMH aBTOMOOGiJIsl, TOMY 110 3HOLIEHi WHU HAa aBTOMOOii, abo He
Ce30HHI LIKMHU Ha SIKUX pyXaBCsl TPaHCIOPTHUM 3acib6 Moxe 6yTu
NPUYMHOK JJOPOXKHBO-TpaHcnopTHOI npuroau [3]. Ilig yac ornany
MicLisl JOPOKHbO-TPAHCIIOPTHOI NPUrOJAH, 3a3BUYal, TPaHCHOPTHI
3aco0M OrJISiJaloThbCs MOBEPXHEBO, L0 3a/JIeXKWUThb BiJ, MOroAHUX
YMOB Ta MOPH 00H, a Yy MOAATBLUIOMY Mic/isi BUIYYEeHHS TPAHCIOP-
THOT0 3ac00y Ha creljiaJiIbHUH MalJJaHYMK yTPUMaHHS aBTOMOGIJIiB
Ta HOTo apeuTy, 060B’I3KOBO MMPOBOUTHCSA OTJISIJT TPAHCIOPTHOTO
3aco0y 3a y4yacTi ekcriepTa, IKMH Ma€ creniajbHi 3HaHHS caMe Y IiK
coepi. IomkopKeHHS, AKi OyAyTh BUABJIEHI Mij 4yac OrJysay, 3Mo-
’KYTb HaJlaTH BiJIIOBii Ha NUTAHHS YU COPAaBHUN OYB TPaHCHOPT-
HUH 3aci6 mifg yac JOPOXKHBO-TPAHCIIOPTHOI MPUTOAH, i AKIIO Hi, TO
YW MOTJIM JaHi MOIIKOJKeHHsI TPaHCIOPTHOro 3acoby GyTH Mpu-
YHHOW JOpOXHbO-TpaHcnopTHoi npuroau [2]. Ilo 3akiH4YeHH:O
NIpOBeJileHHd OrJIAAY Micls JJOp0XHbO-TPAHCIIOPTHOI IPUTO4H, CJIi-
JUYUi MOBHHEH 3aHECTU 0 MPOTOKOJIy yci 3asiBU, /JONOBHEHHS Ta
NOBiJOMJIEHHH, AKI HaAXOAWJU MiJ 4Yac NpOBeJeHHA OrJdAAy Bif
BCiX MOro y4acHUKIB, Ta NOBMHEH BpaxyBaTH iX MiA yac posciainy-
BaHHA KpUMiHaJbHOro. Tako MOBUHEH BKa3aTH MapKy Ta MO/JeJb
TexHiYHOro 3acoby, 3a JONOMOTOK SIKOro 3JilcHoBasach $oTO-
Bigieo 3iiomka Micug ATIL. lo caMoro » NpOTOKOJY fIK JAOJAETbCSA
CcXeMa JJOpPOXKHbO-TPAHCIIOPTHOI IPUTO/H, KA MA€ JJOCUTh BXKJIMBE
3Ha4eHHs MiJ Yac orjagay Micld J0poKHbO-TPAHCIIOPTHOI NPUTOH,
Ky CKJaJiae caigyuil. Ha cxeMi 306paXkyloTb po3MillleHHs] TpaHC-
NOPTHHUX 3ac06iB, IOPOXKHIX 3HAKIB, pO3MIiTKH, 00’€KTIB, 1[0 3HAXO-
JASTbCS HABKOJIO MicIifl aBapii, yJlaMKH, C1iiy, ocunu Toilo. Bece ne
NOBUHHO BUKOHYBAaTUCh i3 3a3HAaYEHHSM pO3MipiB Ta iX MPUB’I3KU
J0 MiCLeBOCTi, OCKIJIbKUA TaKi poO3Mipu TaKO0X CyTTEBO BIJIMBAIOTh
Ha pe3yJibTaTH ekcnepTus [3].

OT>xe, 3aBeplLIyIOYM BUCBITJIEHHS JAHOI TeMH, XOTijsocad 6
CKasaTH Ipo Te, L0 OIJIAJ MiCLd JOPOKHbO-TPAHCIIOPTHOI NPUTO-
AU Mae Ayxe 6araTo ocob6JMBOCTeH, KOKHA 3 SIKUX € 3allOPYKOI0
SIKICHOr0 MOro NpoBeJileHHs, a TOMY BMiJle BAKOPUCTAHHS CJi4YUM
Cllenjia/IbHUX 3HaHb, 3a/Iy4eHHd creniasicTiB go oragaay micua JATII
HaJlal0Tb MOXJ/IMBICTD BXKe Ha [IOYATKOBOMY eTalli pO3CJiJyBaHHA
JlaHoi KaTeropii 3JIOYMHIB, OTpUMaTH HEOoOXiJHi JaHi 1mo070 aBToO-
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MOOGiJs, SIKHH € YYaCHUKOM JOPOXXHbO-TPAHCIOPTHOI HPHUTOJH,
a TAaKOX JaHi BOJiA TPaHCIOPTHOro 3aco0y Ta HWOro macaxupis,
IO JIONIOMOXKe BCeGIYHO MAOCHIAUTH CHUTYyalil0 Ta PO3CJaiJyBaTu
KpUMiHaJIbHE MPaBOTOPYIIeHHSs.

1. lpo cynoBy ekcrniepTu3y: 3akoH YKpainu Big 25.02.1994 Ne 4038-XII.
URL: https://zakon.rada.gov.ua/laws/show/4038-12#Text

2. KpuMiHanicTuyHa XapaKTepHUCTHKA 3JI0YMHHUX MOPYIIEHb NPaBHJI
0e3neKu AOPOKHbOro pyxy. Haykoea 6ibsaiomeka: ogiyitiHuti ee6-catim. URL:
http://library.nlu.edu.ua

3. Ornag wicuya ATIL AemoHpucm: ogiyitinuii ee6-caiim. URL:
http://glyadyk.com.ua/blog/2018/01/24 /ohlyad-mistsya-dtp/
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Ipuna I''toBIOK

JIOKTOD I0OPUJUYHUX HayK, Tpodecop
npodecop kadespu
KpHUMiHa/IbHO-IIPABOBUX AUCLUIUIIH
(/TvsigcbKull depocasHull yHisepcumem
8HympiuwHix cnpas)

ITPOBJIEMHI IIMTAHHA
OTPUMAHHA BIJIOMOCTEM
BIJ NPEACTABHUKA INIOTEPIIJIOTO -
IOPUAUYHOI OCOBU

Y 3B’a3ky 3 HasgBHicTO y KIIK Ykpainu HopMy, 110 10pugdYHA
ocoba Moxke 6yTH NMOTEPIIJIMM Y KpUMiHaJbHOMY MPOBA/XKEHHI, Ta
1110 NMPeJCTaBHUKOM IMOTEPIiJOro-I0pUAUYHOI 0COOU MOXKe 6YTH il
KepiBHUK, iHIIa 0c06a, yTOBHOBaXKEHA 3aKOHOM a60 yCTAHOBUYUMHU
JIOKyMeHTaMH, NpaniBHUK PUIUYHOI 0COOU 3a JOBipeHicTIo, a Ta-
KOX 0C00a, fiIka Ma€ NpaBo 6YTH 3aXUCHUKOM Yy KpPUMiHAJbHOMY
NpOBa/pKeHHI, BUHUKA€E NUTAaHHA 100 HaJ/IeXKHOI IPaBoOBOi Npole-
JypY OTPHMMaHHA BifjoMoCTel Bij, NpeAcTaBHUKA IOPUAUYHOI OCO-
6u, KUl € ii kKepiBHUKOM a60 iHILI0I0 0c06010, YTOBHOBAXKEHOIO 3a-
KOHOM ab0 yCTaHOBYMMHU [JIOKYMEHTaMH, sKa Iojajia 3asiBy Hpo
BUMHEHHS] KPpUMiHa/JIbHOTO IPaBONOPYLIEHHS.

OT>xe, BUCJIOBUMO IeBHI MipKyBaHHS i3 IJbOTO MUTAHHS.

[IpefcTaBHUK KOPUCTYETHCA NpOLiEeCyaJbHUMU NIpaBaMH I10-
TepHiJIoro, iHTepecH SKOro BiH MpeJCTaBJIdg€E, KPIM NPOLecyalbHUX
npaB, peajizauisi IKUX 34iHCHIOETbCS Ge3MocepesHbO MOTEPIiIUM
i He Moxke OyTU JopydyeHa npeAcTaBHUKY (4. 4 cT. 58 KIIK Ykpai-
HM). Ha mpakTuili € BUNAAKH JIOMUTY AUPEKTOPA HPUIUIHOI 0CO-
OU-TIOTEPHiJIOro AK NpeJcTaBHUKA noTepmiyioro [1-5].

Ha kopucTb 1bOro mifxoJly MOXyTb OYTH BHUCJOBJEHI Taki
aprymMeHTH: 6e3mnocepeHbO IOpUJUYHA ocoba JomuTaHa 6yTu
He MOXe, a 0TXKe, Ma€ OYTH JONMUTAHUM NpejCcTaBHUK; 3BaXKA4U
Ha Te, 1110 AUPEKTOP caM N0 cobi He € MOTePIiJNM, ajle IpeACTaBsEe
IOpUJUYHY 0coby, Kil 3aBJaHO IIKOAY KpPUMiHa/JbHUM NpPaBOIO-
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pyLIeHHAM, BiH JONUTYETbCA SIK NPeACTaBHUK MOTEPHIJIOro; ocoba
He MO)e OJJHOYACHO MaTH CTaTyC i NMpeACTaBHMKA IOTEPIiJIOro,
i cBifKa; mpeJcTaBHUK He MOXe GYTH AONUTAHUH SIK CBiJJOK Y CUITY
3a6opoHu 1. 1 4. 2 cT. 65 KIIK Ykpainu.

HaBeseMo aprymMeHTH Ha KOPHUCTb HNPOTHUJIEKHOI TOYKH
30py - MPO HEMOXKJUBICTb JONMUTY AUpPeKTOopa (KepiBHUKA) mpej-
CTaBHHUKAa MOTEPIIJIOr0-I0pUANIHOI 0COGH ¥ TAKOMY CTaTYCI.

3rigno 3i cT. 95 KIIK Ykpainu, nokasaHHs - 1ie BiJJloMOCTi, siKi
HaJIal0ThCA B YCHIM ab0 MUCHbMOBIH popMmi i yac JonUTy migo3pro-
BaHUM, 0GBUHYBaue€HUM, CBiIKOM, MOTEPIiJUM, €eKCIEePTOM LI0JA0
BiloMUX iM 06CTaBUH y KpUMiHaJbHOMY IPOBa/KEHHI, 1110 MAlOTh
3Ha4YeHHA [/ [1bOr0 KpUMiHaJbHOI'O IPOBaKEHHH.

[lizo3proBaHul, 06BHHYBAaYeHHH, MOTEPNIIMA MalOTh MPaBO
JlaBaTH NOKa3aHHA MiJ| 4ac JOCyL0BOI0 PO3C/ilyBaHHA Ta CyL0BO-
ro posrisajay. CBizok 3060B’13aHUN JjlaBaTH NOKa3aHHs CJIiJ40OMY,
NIPOKYypOpY, CAiJYOMY CYAAl Ta CyAy, a eKCrnepT - CAiJ4OMYy CyAAi
Ta cyay.

OTxe, i3 mosioxkeHb cT. 95 Ta cT. 224 KIIK Ykpainu, BUILJIUBAE,
0 AONMUTAaHUMU MOXKYTb OyTH JIMILe: MifA03pIOBaHUMN, OOBHHYBa-
4YeHUH, CBifIOK, moTepmiiuii, ekcnepT. [lokasaHHsS MpeJCTaBHUKA
MOTEPIIJIOro K JpKepeso J0Ka3iB He 3a3HaueHi, a 0Te, ocoba He
MoXKe OyTHU JONHUTAHOI0 K NpPeACTaBHUK NOTEPHiJoro, 3BaxKalouu
Ha Te, 0 TAKOro JpKepesa J0KasiB, ske MOIJo 6 OYTH OTpHMaHe
y pe3yJ/bTaTi TaKoro JOMUTY, — He iCHYE.

OTxe, nupekTop (KepiBHHK) He MOXXe OYTHU JIONMMUTAHUHU fK
NpeJCTaBHUK NoTepnisoro. BianosigHo, BUHUMKae NUTaHHS, B KO-
My cTaTyci BiH MOXe 6yTH AONUTAaHUN. B nepesiky y4yacHUKiB, ski
MOXYyTb OYTH AONUTaHI y JOCYAOBOMY pO3C/IiAyBaHHIi, ykazaHU!
cBigok. OTxe, C/1if PO3IJIAHYTH NUTAHHA IIPO MOXKJIMBICTb JONUTY
J0r0 caMe AK CBiJKa.

Haiinepiue posrsisHeMo, 4u nifgnazgae ingopmarnis, sika Moxe
6yTH NOBiJOMJ/IEHa AUPEKTOPOM (KepiBHUKOM), Iif, IpeAMeT A0NU-
Ty cBifKa. [[pefcTaBHUK NOTEpPIisIOrO-I0OpUAUIHOI 0COOU MOXKe MO-
BigomuTH iHOpMaLio Npo Te, O IOPUAHUYHIN 0c0bi 3aBLaHO HIKO-
Jly; XapakTep Ta po3Mip L€l WKOAH; 06CTaBUHU 3aBJAHHS LIKOAY;
TOOTO BiZIOMOCTI /IJiT BCTAHOBJIEHHSI 06CTaBHH, NepebayeHuX, K
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MiHiMyM, 1. 1 (o/is1 KpMMiHAJBLHOrO TPaBONOPYLIEHHS (Yac, Micle,
cnoci6 Ta iHmi 06cTaBUHU BUYMHEHHS KPUMiHAJbHOT'O IPaBOMOPY-
LIeHHA); N. 2 (BUHYBaTiCTb OOBHHYBAa4€HOIo y BYMHEHHI KpUMi-
Ha/IbHOTO NpaBonopylieHHs, $opMa BUHU, MOTUB i MeTa BUNHEHHS
KpPUMiHa/JbHOTO NPaBONOpYILIeHHs); 1. 3 (BUA i po3Mip WIKOAH, 3a-
B/IaHOI KpUMiHa/JIbHUM NMPABOMOPYIIEHHAM, a TAKOX PO3Mip npoue-
cyanbHux BUTpaT) cT. 91 KIIK YkpaiHu, To6TO o6cCTaBUH, fKi
BXOJATb [0 NIpeAMeTY JO0Ka3yBaHHs, MAlOTb 3HAYE€HHS [JISl LIbOrO
KPUMIHAJIBHOTO MPOBa/XKeHHS. 3BaXKal0Ud Ha Te, L0 MOKa3aHHA
cBifika - 1e moBigoMseHHs pizuyHOI ocobu, sKik Bigomi a6o Mo-
KYTb OYTH BiJloMi 06CTaBUHHU, L0 MiAJAralOTb [0KAa3yBaHHIO
y KpUMiHaJbHOMY NPOBAJ KEeHHI, i AKa BUKJIWKaHA AJ JaBaHHA
NoKa3aHb B YCHiH ab6o nucbMOBiKk dopmi mig yac gonuty [6, c. 148],
TO Ti BiZJOMOCTI, 4Ki MOXe HaJaTU NpeCTaBHUK [IOoTepIijoro, mija-
NaJaThb MiJ [le BU3HAYEeHHH.

Cnig BigmiTuTH Te, wWo KIIK YkpaiHu 3a60opoHsie JONUT fSIK
CBiZiKa mpejCcTaBHUKA MOTEPIIJIOro — MPOo 06CTaBUHM, SIKi CTalIu 1
BiZloOMi y 3B’AI3Ky 3 BUKOHaHHAM QyHKILiM npejcTaBHUKA (1. 1 4. 2
cT. 65 KIIK Ykpaiuu).

[IpoTe, npu T/yMadyeHHI Ljiel HOpMU B PO3pi3i cuTyalii, AKa
JOCTIKYEThCA, C/IiJ 3BepHYTHU yBary Ha Take. IOpujgudHa ocoba
HabyBa€ LMBIJIbHUX NpaB Ta 000B’A3KiB i 3/iiiCHIOE iX Yyepe3 CBOI
OpraHy, fIKi Jil0Tb BIAIOBIJHO 10 YCTAHOBYMUX JOKYMEHTIB Ta 3aK0-
Hy (4. 1 cT. 92 IIK Ykpainu).

To6To AUpeKTOp WPUAUYHOI 0COGU 3AiHCHIOE O0OOB'SI3KU
NpeACTaBHULTBA y LMBIJIbHO-IPAaBOBUX, FOCNOJApPChKO-IIPaBOBUX
BifiHocHHaX. PyHKIi10 NpeACTaBHULTBA caMe MOTEePIiJIOro siK yya-
CHUKa KpPUMiHa/JIbHOIO NPOBA/XKEHHS AUPEKTOP HabyBaE 3 MOMEH-
Ty MiATBep/XeHHs CBOIX MOBHOBaXKeHb y mopAaky cT. 58 KIIK
Ykpainu. To6To woZ0 06CTaBHH, sKi CTa/M BiloMi IpeJCcTaBHUKY
J0 MoYaTKy peasisalil IOBHOBaXKeHb 3 NpeACTaBHULITBA NOTepIIi-
JIOT0 y KpUMiHaJbHOMY NpPOBaJKeHHI, BiH Mo)xe 6YTH JONUTaHUU
SIK CBiJIOK.

OTxe, y pa3si, KLU0 NOTEPHIJIUM € IOPUJUYHA 0C06a, Horo
NpeACTaBHUK 1100 0GCTaBUH, fIKi MaJk Micle [0 MO4YaTKy peaJi-
3alii NOBHOBaXKeHb MpeJCTaBHUKA Yy KPUMIHAJIbHOMY MPOBAaJ>KEH-
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Hi, Ma€e GyTH JONMUTAHUMH, V¥ pa3i moTpeby, K CBiJIOK; iHIIOI nepes-
6aveHnoi KIIK Ykpainu npoueaypu oTpuMaHHA Bij 11i€l oco6u y xoai
Bepb6a/bHOI caifyoi (po3iykoBoi) Ail iHpopmanii - HeMae.

1. EAPCP. URL: http://reyestr.court.gov.ua/Review/90838100

2. €EPCP. URL: http://reyestr.court.gov.ua/Review/85871936

3. E4PCP. URL: http://reyestr.court.gov.ua/Review/82263489

4. €/IPCP. URL: http://reyestr.court.gov.ua/Review/81587564

5. EAPCP. URL: http://reyestr.court.gov.ua/Review/62887693

6. Jlokasy Ta Jj0Ka3yBaHHA y KPUMiHaJbHOMY IIPOBa/KEHHI: HaBY. 110-
ci6. / P. I. BnaryTa, 10. B. Tynynsak, 0. M. Jlydentok Ta iH. JIbBiB: JIbB/IYBC,
2018. 272 c.
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I0n1is T'oHYapeHkKo,
MOMIYHUK aZIBOKaTa
(AO «Bappicmepc»)

NNo3nnid BAKC IOA0 TIOBEPHEHHA
OBBHUHYBAJIbBHOTI'O AKTY

Hosoxennamu ct. 291 KIIK Ykpainy BU3Ha4eHO BUMOTH, AKi
BUCYBalOTbCs A0 0QOpPMJIEHHSI OJHOTO i3 BaXK/JIMBHUX MPOLECYaTb-
HUX pillleHb KPUMiHAJBHOTO MPOBa/KEHHS — 0GBUHYBAJIBHOTO aK-
Ty. CaMe I1[i€f0 CTaTTEl0 BCTAHOBJIEHO Nepesik 060B I3KOBUX PEKBi-
3UTIB, 110 cCaMe TOBUHEH MiCTHUTH 0OBUHYBaJIbHUH aKT, sKi J0oaaT-
KM MalTb OYTH, KUM Ta KOJM Ma€ OyTH miamucaHuil. [Ipu domy
3aKOHOJaBellb, YiTKO BKa3aB 3060B’13y04i KOHCTPYKUil «o68uHy-
s8a/bHUll akm mae micmumu maki gidomocmi» (4.2 ct. 291 KIIK
Ykpainu), «do o068uHysasbHo20 akma dodaemuvcs» (4.4 cT. 291
KIIK Ykpainu) [1].

Y nigroToB4oMy CcyZ,0BOMY 3acifiaHHi, K BKa3aHO B II. 3 4. 3
cT. 314 KIIK YkpaiHuy, cyJ, Ma€ npaBo, 30KpeMa, «nogepHymu 068u-
HysaabHUl akm (...) NpoKypopy, IKWo 80HU He gidnogidaomb 8umo-
2am ybo20 Kodekcy» [1]. [Ipy YoMy He KOHKPETHU3YIOThCS, SIKi came
«BUMOTH Lboro KoJeKcy», OCKiJIbKM BHSIBJSETBHCS JIOTIYHUM, IO
e crocyeTrbcs He jauuie cT. 291 KIIK Ykpainy, a ¥ iHIIMX BUMOT
KIIK Ykpainy, nmo4yhHaw4y i3 3arajJbHUX 3acaj, KPUMIHAJIbHOTO
MpOoLeCyaJlbHOT0 3aKOHOJABCTBA: MPUHIIMIY 3aKOHHOCTi, BEPXO-
BEHCTBa [IpaBa, Npe3yMILii HeBUHYBAaTOCTI TOLO.

[likaBoto 3 nboro npuBoay € nosuuisgs BAKC. Maiixke cToBija-
COTKOBA NpPAaKTHKa BKAa3aHOrO CyAy MOJIAATAE V BiIMOBI B 3aJ0BO-
JIEeHHI KJIOIOTaHb PO MOBEPHEHHS 06BUHYBAJILHOTO aKTy. binbi
TOrO, Ti OOJAUHOKI BUNAAKU yXBaJj, IKUMH NOBEPHYTO 06BUHYBa-
JIbHUM aKT, ckacoBaHi AnessniiHorw nanatoto BAKC. [Ipu yomy go-
BOJIi I[iKaBUM € MOTHUBHY, 3 IKUX BUXOJAUB cyA. Tak, B yxBajsi BAKC
Bix 18.09.2020 (cmpaBa N2 991/6807/20, 1-kn/991/66/20) 3a3Ha-
YeHO: «.. Cyd 88axcae HeoOrpyHMOBAHUMU NOCUAAHHS 3AXUCHUKA
llasnenka M.B. Ha HeobXiOHICMb NOBEpHEHHSI 068UHYB8A/NbHO20 AKMA
3 02/10y HA me, WO 0CMAHHIL, Ha 11020 JYMKY, cKaadeHull ma Hanpa-
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g/1eHull do cydy nosa mexcamu cmpokie docydo8020 po3caidy8aHHs.
OcKinbKu, maki noCunaHHs 3aXUCHUKA (pakmuyHo sumazaroms 8id
cydy Hadamu OYiHKY He miabku 8i0nogidHocmi 068UHY8ANbHO20 AK-
ma sumozam KIIK Ykpainu, ase U iHwum npoyecyanbHum 00KyMeH-
mam y KpuMiHaabHOMy nposadiceHHi. O0Hak, y nidzomosuomy cydo-
80My 3acidaHHI 8UPIWYEMbCSA NUMAHHS WO000 MOHNCAUBOCMI NPU3HA-
UeHHA cy008020 po321ady Ha nidcmasi HA0aHO20 068UHY8ANLHO20
aKma SUK/IOYHO W/ASIXOM NepesipKu 0CMAHHb020 HA 8i0nogidHicmb
sumozam KIIK Ykpainu. Biomak, po3za50 dogodis 3axucHuka 8uxo-
dumb 3a Medxci n08HO8ANCEHb, HAJAHUX cYydy KPUMIHAAbHUM npoye-
CyanbHUM 30KOHOM Ha cmadii nideomosyozo cydo08020 3dacidaH-
Ha»[2].

Buk/azeHa nosunia cyfy He 30BCiM Y3ToJPKY€ETbCA i3 BUMO-
ramu KIIK Ykpainu Ta o cyTi B3arasi cynepeduTb «IpU3HAYEHHIO»
BKa3aHOro mnpoiiecyajbHoro pimeHHs. flk Bka3aHo B cT. 3 KIIK
Ykpainu «docydose po3caidysaHHs - ye cmadisi KpUMiHA1bHO20 NPO-
8a0XCEHHS, ...AKA 3AKIHYYEMbCS HANPABAEHHAM 00 cydy, 30KpeMa,
o6guHysabHozo akmy» (n. 5 4. 1 ct. 3 KIIK Ykpainu). B ct. 110
KIIK YkpaiHu HaJjaHO BM3HayeHHsI O0OBUHYBaJbHOI0 aKTy, Bijmno-
BiIHO [0 AKOr0o «068UHY8A/IbHULL AKM € Npoyecya/abHUM pilieH-
HSAM, SIKUM NPOKYypop 8UCY8AE 068UHY8AYEHHS Yy B8YUHEHHI KpuMi-
HA/bHO20 NpagonopyuleHHst 1 sIKUM 3aeepulyemucst docydoee
po3caidyeanHsa» [1].

BusBasfeTbca JUBHUM TBepPKEHHH Cy[y PO Te, L0 OLiiHKa
HO/aHHS 0OBHHYBAJbHOTr0 aKTy 11033 MeXXaMH CTPOKiB JOCYyZ0BOTO
pO3CailyBaHHA He HaJjlexaThb [0 NOBHOBaXKeHb CyAy Ha cTaaii mij-
roTOBYOrO CYJ0OBOTO 3acCiflaHHfl, OCKiJIbKM 3a TaKUX O0O6CTaBUH
nepeBipUTH [AOTPUMaHHA BKaszaHux noJsoxeHb KIIK Ykpainu
€ HEMO>KJIMBUM.

Binbi Toro, po3yMHiCTh CTPOKIB B TaKOMYy BUINAZKY irHOPY-
€TbCS, OCKIJIBKY 3a TaKUX 06CTaBUH OOBHMHYBaJbHUM aKT MOXe 6y-
TH NOJAaHUH B Oy/b-AKi MPOMDKKM Yacy He3BaXKaloud Ha BCTAHOB-
seni KIIK Ykpainuy, ctpoku gocynosoro posciifysaHHd. [Ipu yomy
JIOTIYHUM BHCHOBKOM 3 L€l MO3UIIi€ € Te, 10 AOCYLOBE PO3CIify-
BaHHS 3aKiHUYETHCA caMe TOJi, KoJU OyJe HalpaB/JeHO 06GBHHYBaA-
JIbHUH aKT, 6e3 0y/1b-IKMX CTPOKIB, 1[0 3BiCHO K a)k HisIK He BiAIo-
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BiJla€ MOJIOXKEHHSIM KPHMiHAJbHOTO MNpPOLECyaJbHOI0 3aKOHO/aB-
cTBa YKpaiHu.

B yxBani BAKC Big 30.10.2020 (cnpaBa N2 991/7706/20, Ho-
Mep npoBamxeHHs 1-kn/991/73/20) HaBnaku cyn «TypOyeTbCSa»
PO NOPYLIEHHA NPUHLMIIB 3MarajJbHOCTI CTOPiH Ta pPO3yMHOCTI
CTPOKIB: «nid yac nidzomos4o2o cydo8020 3acidaHHs cyd He enpasi
nepesipsimu cymov 068UHy8a4eHHsI ma dasamu OYiHKY 8UCYHYMoMy
06BUHYBAYEHHIO 3 MOYKU 30py 11020 06TPYHMOBAHOCMI, A MAK CAMO
npasusibHocmi npagoesoi keaaigikayii, momy nogepHeHHs 068UHY8A-
JIbHO20 aKma npoKypopy 3a makux hidcmag ma 8idknadeHHs1 yxed-
JIEeHHSI 0CMAMOYHO020 pIiWleHHs1 3a pe3yabmamamu Uto2o po3aasdy
npuseeso 6 0o nOpyuwleHHs: MAakKux OCHOBHUX 3acad KpUMIHA/bHO20
npoeaddceHHs, nepedbaueHux cmammsmu 22 i 28 KpuminaasHoz2o
npoyecyanbHo20 Kodekcy Ykpainu - 3mazaabHocmi cmopiH ma po-
32180y Nnpo8adHCceHHs1 Y po3yMHIi cmpoku» [3].

3 or/1s1Ay Ha 1ie, B 00BUHYBaJIbHOMY aKTi Moxe 6yTH BKa3aHO
abCoJIIOTHO HeNpaBWJIBHY KBasidikalilo, sika He y3TOKYETbCSA
3 $aKTUYHHMHU OOCTaBMHAMHM, NMPOTe CyJ He BIpaBi mepeBipUTH
BKa3aHy «CyNepevHiCTb» Ta 33/l JOTPUMAaHHSA NPUHLUIY 3Mara-
JIbHOCTI CTOpIH Ta pO3yMHOCTI CTPOKIB, IFHOpPYIOYH IOJIOXKEHHA
KIIK Ykpainy, BBaxka€ 0OBHHYBaJIbHUM aKT TaKUM, L0 BiJANOBiJa€E
Bumoram KIIK Ykpainu. BkasaHe, 30kpeMa, CynniepeyvTh | IPpUHLUILY
3aKOHHOCTI, BifmoBizHO 710 sikoro: «[IpoKypop, caiduuli 30608°s3aHi
8ceb6i4HO, NOBHO i HeynepedxceHo docaidumu 06cmasuHu KPUMIHA1b-
HO20 NpPOBAONCEHHS, ... ma 3abe3nedumu NPuliHIMms 3aKOHHUX
i HeynepediceHux npoyecyasbHux piweHvy (4. 2 ct. 9 KIIK Ykpainu).
[IpoTe yu MOKHa TOBOPUTH NMPO NPUUHATTSA 3aKOHHUX Npolecya-
JIbHUX pillleHb, SIKIIO MepeBipUTH TaKy 3aKOHHICTb CyJ, Haue6To
HeMage IpaBa.

AnasioriuHa mo3unis BkasaHa B yxBaJi BAKC Big 17.09.2020,
(cnmpaBa Ne¢761/24033/19, npoBamxkeHHsa 1-kn/991/204/19),
Jle CylL apryMeHTYE CBOI MO3HULiI0 JAUCKpeLilHUMHU MOBHO-
Ba)XKEHHSIMU NPOKypopa: «Cyd suxodumbs 3 mozo, o hopMyai08aHHS
068UHYBAYEHHS BUK/AAJEHO 8 O06BUHYBAJAbHOMY AKMi mak, sk ye
8eaxcas 3a HeoOXiOHe NPOKypop, hpu YboMy cyd He Modce euiimu
3a mexci ceoei komnemenyii y nideomoguyomy cydogomy 3acidaHHi,
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nid uac skozo PakmuyHi ob6cmasuHu cnpasu cydom He dAoci-
dxcyromoucs [4].

B yxBani BAKC Bim 29.09.2020, (cmpaBa Ne 991/1081/19,
npoBagxxeHHsa Nel-kn/991/122/19) 3a3HavyeHo, mo «das1 nosep-
HEHHs1 068UHYBA/IBLHO20 aKMa nidcmasorw He Modice cay2yeamu
6ydb-s1Ka iio2o HegidnogidHicmb sumozam KIIK, a auwe ma, ska
nepeuwkodxcae npu3Ha4eHH0 cydo8o20 po32150y, i 8 KOWHOMY
KOHKpemHoMy sunadky cyd Mae nepegipumu 4u Cmeoproe nepewkoou
0151 cydo8020 po324510y nesHa HegidnogidHicmb 068UHY8A/ILHO20
axkma sumozam KIIK [5].

[IpoTe, sik 6yJi0 BHUIle 3a3HAYEHO NepeBipUTH BiANOBILHICTD
TakuM nosioxxeHHAM KIIK Ykpainu K «CTpoKHU J0CyA0BOro po3cCii-
JyBaHHsSI», JOTPUMaHHsI PO3YMHOCTI CTPOKiB, GaKTUYHO, HA JYMKY
Cy[Lly, He MepelIKo/pKae NPU3HAYeHHIO CyZ0BOT0 PO3IJsAY Ta He €
HOpYLIEHHSM.

[llofo mifcTaB NOBepHEHHS 06GBUHYBAJbHOTO aKTy, TO B yX-
Basii BAKC Big 07.09.2020, (cnpaBa Ne 757/20661/18-k, npoBa-
JoxkeHHA1-kn/991/200/19) cnpaBeAiMBO 3a3HAuyeHO, 110 «CAME NO
c06i HanpasseHHs1 30 cydy 068UHY8ANILHO20 AKMY 3 ONUCOM 3/104UH-
Hoi disiabHOCMI 0Ci6, sIKI He nidsi2al0mMb NPUMSIZHEHHIO 00 KPUMIHA-
J/IbHOI 8idnogidaibHocmi 8 pamkax KpUMIiHA/IbHO20 NPOBAOdNHCEeHHS
Ne 52017000000000602 gid 7 sepecus 2017 poKy cyd eeadcae nopy-
WeHHSM npe3ymnyii HeauHysamocmi yux ocib, ujo € nopyuweHHsIM Cm.
17 KIIK Ykpainu. BkazaHe € cymmesuM NOPYWEHHAM SIK Npasosux
eapaumill, neped6avyeHuX HAYIOHAALHUM 3AKOHOJABCMBOM, MAK
i mixcHapodHuUx cmaxHdapmis y 2ay3i cydo4uHcmaa, siki nocaido8HO
cmeepdxcyloms Npo HenpunycmuMicmes HeXmygeaHHs Npe3yMnyicio
HeguHygamocmi ma npagoM Ha cnpasedausuil cydosuil po32aso. ...
AHas02iyHOT nosuyii npumpumyemscs Aneasiyitina naama Buuwozo
aHmukopynyiiiHozo cydy 8 yxeasi 8id 5 epyous 2019 poky no cnpasi
Ne761/11248/17 ... Koncmamayisi 8 068uUHy8a1bHOMYy akmi hakmy
BYUHEHHS] 3/104YUHIB NEBHUMU 0COOAMU CNINbHO 3 068UHY8AYEHUMU HA
dyMKy cydy € ynepediceHUM meepoiceHHAM CMOPOHU 068UHY8A4EH-
Hs we U momy, Wo 068UHy8a4yeHi ma iHWi y4acHUKU KpUMIiHA/IbHO20
nposaodiceHHs 3a8i00M0o He MarMb HAMEHCHOT Modxcau8ocmi cnpoc-
mosyeamu 3a3Ha4yeHi meepdxiceHHs 8I0HOCHO 3/10YUHHUX HaMipie ma
3/104UHHOI disiibHOCMI YuXx ociby» [6].
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[IpoTe mo3unisa AIl BAKC y 2019 poui Bifpi3HsieTbCA Bif, no-
3uniiy 2020 pouj, ne yxsasoro Al BAKC Big 28.10.2020, (cripaBa N
757/20661/18-k, npoBajxeHHsa Ne11-kn/991/59/20) BulyeBKa-
3aHa yxBasla BAKC 6yJsia ckacoBaHa, 30KpeMa, yepe3 Te, L0 «..Ha
JyMKy cydy aneaayiliHoi iHcmanyii, npesymnyiss HeguHysamocmi
Modice 6ymu nopyuwieHa cydom Jauuie y eunadky noCmaHo8/1eHHs Cy-
d08020 piwieHHs1 no cymi 068uHy8aveHHs. Jluwe camoro yxeanorw npo
npusHaveHHsl cydosozo 3acidaHHs 0coba He MoxHce 6ymu 8U3HAHA 8U-
Hysamow» [7].

Y BuleBka3zaHiil ckacoBaHii yxBasni BAKC Takox cnpaBef-
JIUBO 3a3HA4Y€HO MPO BUMOTHU [0 GopMyJ/It0BaHHS 0OBHHYBAuYeHHS:
«HegusHaveHicmb npagogozo cmamycy ocib, 8Ka3aHux sk cnigyvac-
HUKU Yy CKOEHHI 3/104UHY, HA NEPEKOHAHHS CYdY, MAKONC € HEKOHKpe-
MHUM 8UKAAOEHHAM GaKMU4HUX 06CMABUH KPUMIHAAbHO20 Npaso-
nopyuleHHsl, y 84uHeHHi sikozo o6euHysauyiomscss OCOBA_2 ma 0CO-
BA_1, i npo siki y 6y0b-s1K0My pa3i 60HU NOBUHHI 6ymu 4imKo 06i3Ha-
HUMU ma obpamu 8.dcHy npasosgy nosuyir 04s saxucmy. He empy-
yaryucs do npoyecyanbHux OUCKpeyitiHUX N0BHOBANCEHb NPOKYpPOpQ,
cy0 3a3Ha4ae, Wo 8 PopMyAH8aHHI 068UHY8AYEHHS, HA AYMKY Cydy,
Marwms 6ymu eukaadeHi Auwe OisiHHS, 8 AKUX 008UHYB8AYYEMbCS KO-
JiceH 068UHy8a4eHUll — 0151 Moz2o, ujo 6U 8IH MA8 MONHCAUBICMb YIMKO
posymimu, y 4omy iiozo o6suHysavyoms. Tomy, 6 pasi sikujo lidemubcs
npo 068UHy8a4eHHsl Y 8YUHEHHI 3/104UHY Yy cnigyuacmi, 8 popmy.io-
B8AHHI 068UHYBAYEHHS] KOHKPEMHOMY 068UHY8a4eHOMY He donycka-
EMbCS Npocme KONilB8AHHs 3 po3diny «pakmuuHi o6cmaguHu». Y
@PopMyn08aHHI MaA€e Gymu HASABHUU BUK/AKYHO Onuc OisHb, 8 SIKUX
068UHY8AYYEMbBCSI came Ysi KOHKpemHda ocoba. HasedeHe Heo6XidHO
04151 mozo, ujo6 068uHysaveHull Mae docmamubvo iH@opmayii wob
nosHicmio po3ymimu 068UHY8A4EHHSI NPOMU Hb020, W00 HANEHCHUM
YuHOM nideomysamu ceili 3axucm, 3a019 dOMpPUMAHHS Npasea Ha
cnpasedausuli cyd, eapaHmosaHo2o cmammero 6 €8ponelicbkoi KOH-
geHyii» [6].

IIporte nosunia AIl BAKC 3 4boro npuBoAy 4iTKO I'PyHTY€EThb-
cs Ha OOMeXeHHMX IOBHOBa)XKEHHSIX Ta BUKJIIYHIA KOMIIETeHLl
MPOKypopa: «8 008UHY8A/AbLHOMY akmi sukaadarwomuvcsi pakmuuHi
06cMasuUHU KpUMIHA/IbHO20 NPpa8ONOpPYUeHHS, sIKi NpoKypop esaxicae
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8CMAHOBAEHUMU, 8i0N08IOHO i POPMYAHOBAHHSA 06BUHYBAYEHHS BU-
Kaadaemubcsi y makomy 8udi, K ye 88axcae 3a Heo6xidHe npoKypop.
Paszom i3 yum, cnoci6 eukiadeHHs1 opMya08aHHS 068UHYBAUYEHHS
Modice 6ymu npedmemom oyiHKu cydy jauuie nid uyac cydoeozo pose-
4510y KpUMIHA/NbHO20 NPO8ADHCEHHS, SIKUll 32i0H0 3 sumozamu cm.337
KIIK Ykpainu 30ilicHloembcs aule cmoco8Ho 0cobu, sIKill sucyHyme
06BUHYBAYEHHS 1 IULE 8 MeHcaX 8UCYHYMO020 068UHY8AYEHHS 8i0no-
8idHo do 068uUHY8aNbHO20 akma. A po3 CHEeHHA cymi 068UHY8AYEH-
Hsl, BUCYHYMO20 NPOKYpOpOM, 30iliCHIOEMbCS cydoM npu po324s0i
cnpasu no cymi [71].

Takum ymHoM, no3urniiss BAKC Ha moBepHeHHS 0GBHUHYBaJIb-
HOTO aKTy € J0BOJI CyllepeuyUBOIO0 i JIOTIYHO He Y3TOJXKYEThCS 3
BuMoramu KIIK Ykpainu. | Taki HeBifnoBiHOCTi 06BMHYBaJbHOIO
aKTy, MOJaHOTO0 1033 MeXaMU CTPOKY J0CYA0BOr0 pO3CliJAyBaHHS,
3 HeuiTKo cPOpMyJIbOBaHUM OOBHUHYBAUEHHSM, HeNpPaBUJIbHOIO
KkBasnigikalielo Ta MNOpYyLIeHHSM Mpe3yMILii HeBHUHYBATOCTI
He MOXe GYTH, Ha AYMKY Cy[Zly, HEPEIIKO/I00 y NPU3HAYeHHi cyJi0-
BOro po3rJsAy. BkasaHa MpakTHKa HEXTYE OCHOBOIOJIOXKHHUMH
NPUHLMNIAMH BEPXOBEHCTBA NpaBa, 3aKOHHOCTi, @ TOMYy Mae 6yTH
neperysHyTa.
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OxkcaHa 'opnIMHIOK,

KaHJU/JaT IOPUAUYHUX HAYK, JJOLEHT,
JoueHT Kadeapu
KpHUMiHa/IbHO-IPABOBUX AUCLUIIIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

AEAKI ACIEKTH HOPMATHUBHOTI'O
BPET'YJIIOBAHHA BIAINIOBIAAJ/IBHOCTI
MEJUYHOT'O TA PAPMALEBTHYHOI'O ITPAIIIBHUKA
3A HEHAJIE2KHE BUKOHAHHA ABO HEBUKOHAHHA
MPOPECIHHUX OBOB’A3KIB Y KK YKPATHH

B ymoBax noripuieHHs eniieMoJIoriYHol CUTyalil He JIvile B
YkpaiHi, asie i1 y cBiTi 3arasioM, akTyaJlbHUMH BU/IAIOThCS TUTAHHS
HaJIe)XHOI'0 BUKOHAHHSI MeJMYHUMHU MpaliBHUKAMU CBOiX mpode-
CiiHUX 060B’A3KiB, a TakoX aHali3 epeKTUBHOCTI, Hacammepes,
KpPUMiHa/IbHOI BiZiNOBiAA/bHOCTI MeAUMYHUX Ta dapMalleBTUYHHX
npaliBHUKIB 3a 3JI0BXXUBAaHHS CBOIMU 3000B’I3aHHAMHU 32 YUHHUM
KK Ykpainu. Bugaerbcs, 110 0c06JMBOI yBaru NoTpebye TJayMayeH-
HA [liSHb — HEBUKOHAHHS YW HeHasle)XHe BUKOHAHHS MeJUYHUM
abo ¢apMaleBTUYHUM MpaLiBHUKOM CBOix mnpodeciiiHux 060-
B’SI3KiB, 32 /I0NIOMOr0I0 IKUX CPOPMYJIbOBAHO 06’'EKTUBHY CTOPOHY
cratTi 140 KK Ykpainu.

[ TIyMayeHHS NMOHATTA HEHaJIeXKHOT0 BUKOHAHHSA YU He-
BUKOHaHHA npodeciiHuX 060B’a3KiB MeJUUHUM ab0o papmaleBTH-
YHUM MpaliBHUKOM Iepll 3a BCe CJiJ BUXOLAUTH 3 TOTO, 1[0 HEBU-
KOHaHHA npodeciiHuX 000B’sI3KIB - Iie a6COMI0THA 6e3/i/IbHICTD
MeJIMYHOTrO MpaliBHUKA, Y TOW Yac, KOJIM BiH MaB 06OB’SA30K JiITH
Ta peajlbHy MOXJ/IMBICTb. CBOEI 4eprorw HeHaseXXHe BUKOHAHHA
TaKUX 000B’A3KIB Ma€ Miclie ToAi, KOJIU MeJU4YHi NMpaliBHUKHU X04a
1 BUKOHYIOTb CBOi npodeciiiHi 060B’s3KH, 0/HAK i3 3HAYHUMH MO~
pyLIEeHHAMH HOPM, CTaHJApTIB YM IHCTPYKLiH, y AKUX BU3HAYEHO
BiANOBIAHI NpaBUJIa.

Anauni3z mMaTepiasiB cy10BOi NpaKTUKH 3 EAUHOTO [ep>KaBHO-
IO PEECTPY CYL0BUX pillleHb CBIJYUTB, L0 Lje MOXYTb OYTH BUNAJ-
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KM HeJ/ib6asoro NpoBeJieHHs onepalii abo iHIMX npouesyp, Hempa-
BUJIbHE [l03yBaHHA JIIKapCbKUX IpenapariB, NMOPYLIeHHS NEeBHUX
NpaBUJI NPY NiArOTOBL JIIKIB 10 BUKOPUCTAHHA, IOPYLIEHHS CTPO-
KiB 1 nopsiiKy npoBeJieHHs nepebadeHUX 3aKOHO4aBCTBOM Npodi-
JIAKTUYHUX MeIUYHUX OTJIA/IB, LIeNJIeHHS TOILO.

Caijf, TakoK BpaxOByBaTH Te, 10 NPUTATCHEHHSA [0 KpUMiHa-
JIbHOI BiZiMOBija/IbHOCTI MeAMYHUX a60 papMalleBTUYHUX MpalliB-
HUKIB MOXJIMBE 33 YMOBH, L0 JOBeJ€HO MOPYLIeHHS] HUMHU EBHUX
CTaHJAPTIB YU NMPOTOKOJIiB 3 YITKMM aJITOPUTMOM /[lil, IKUX He J0-
TpUMaJiucda BUHHI. Ik caymiHo Big3Havyuia I'. B. Ye6oTapboBa y cu-
cTeMi 0XOpPOHU 3710pOB’st YKpaiHU po3po6JISIOTECSA Ta BIPOBALKY-
I0TbCA KpUTepil, cTaHAapTH, eTaJOHU CTPYKTYpH, NpoLecy Ta pe-
3yJbTaTy MeAW4HOI gonomoru. CepeJ; HUX MOXXHa BUAIJIUTH PEKO-
MeH/laliiHi CTaHJapTH, BUKOHAHHA AKHUX He BUMara€ TOYHOTO CJIi-
JlyBaHHs, TOOTO ¥ BUKOHAHHI IKUX MOXJIMBI BapiaHTH, a TaKOX HO-
PMaTUBHI CTaHZAPTH Y BUIJVIAAI 3aKOHIB, HaKa3iB, IIOCTAHOB, AKI
MaloTbhb BUKOHYBAaTHUCS 060B’SI3KOBO, [10 IKUX MepeyciM HaJjiexkaTb
3aTBep/pKyBaHiI HakazaMu MO3 kJiHIYHI IPOTOKOJM HaJlaHHA Me-
JAu4Hoi fonomord [1, c. 228].

Hanpuknag, 3rigHo Bupoky KpacHoapMilicbkoro MicbKpa-
HoHHoTO cyay JloHenbkoi o6JacTi Bij 27 rpyadsa 2018 poky, Jiikap
akyuiep-rigikosor A. 6yB 3acymxeHud 3a 4. 2 140 KK YkpaiHu 3a
HeHaJle)kKHe BUKOHaHHs npodeciiHUX 060B’s13KiB Mif, yac BeJeHHs
MOJIOTIB, 10 COPUYMHUIIO THXKKI HACTIAKA JJ11 HOBOHAPOJKEHOTO
3. y BUIIAJI: NIEepUHATAJBHOTO TMIOKCUYHO-IIEMIYHOTO ypaXKeHHA
LleHTpaJIbHOI HepBOBOI cucTeMHu, eHlledasoMaslii, MikpoeHeda-
Jiii, rpy6oro TeTpamnape3y, 3aTPUMKHU TEMIIIB YCiX BHU/iB PO3BUTKY,
My/1bTU(OKAJBHUX NPUNAAKIB, HAOPAKY rOJIOBHOTO MO3KY, ABOC-
TOPOHHbOI OPOHXOMHEBMOHII, MOCTTiNOKCUYHOI Kapzionarii, ki €
He BPOJPKEHUMH Ta He BiIHOCATbCA 0 pOLOBOI TpaBMH Ta il Hac-
JifKiB.

BcTaHoBJIEHO, 1110 3acy/P)KeHUH nopyluB BUMoru KiiniyHoro
NIPOTOKOJIY 3 aKyLIepCbKoi fJonoMoru «/lucrtpec mjioza npu BariT-
HOCTIi Ta MiJ 4ac noJioriB», 3aTBep/pkeHoro Hakazom MO3 Ykpainu
Big 27.12.2006 poky N2 900. [lpuuuHOI0 PO3BUTKY YCKJIAJHEHb
y CTaHi AUTHHM Ha MOMEHT HapoJyKeHHSl € He BCTAaHOBJIEHUH
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JAiarHos — JUCTpecC MJIOAY B 2-My MepioJii MOJIOTiB Ta HeCBOEYacHa
HaJlaHa MeJiM4YHa [0I0MOra HOBOHapO/KEHOMY, 110 MOXKHA BBaXKa-
THW HEHaJIe)KHUM HaJlaHHAM MeJUYHOI JOIOMOTH JliKapeM, i BigHO-
CATBHCA [0 TSXKKUX TiJIECHUX YIIKOJPKEHb, SIK 3arpO3JIUBI AJI KUT-
TA. HeBcTaHOBJIEHUH AMCTpec MJOAY B MOJIOrax, Ta HeCBOEYaCHe
MpoBeJieHe M0JIOropo3pillleHHS MPU3BEJIO /10 BHYTPIIHBOYTPOOHOI
rimokcii Ta acdikcii B moJsiorax, To6To, caMe y Lied nepioJ; 4yacy Bij-
OyJiocs TiMOKCUYHO-ilIeMiYHe ypaKeHHsI TOJIOBHOI'O MO3KY 3 po3-
BHUTKOM HE3BOPOTHMX HACJiJIKiB, 3rilHO BUCHOBKY KOMiciliHOI cy-
noBo-MeauuHol ekcrneptusu N2 135-KE/2016/nn Big 30.07.2016
poky[2]. [lopingwo Mmo3ulilo NpaBHUKIB, fKi TJyMadyaTb [JiTHHA -
HEeBUKOHAHHS YW HeHaJleXkHe BUKOHAHHA MeJJUYHUM abo dapma-
LeBTUYHUM IpaliBHUKOM NpodecihHUX 060B’A3KiB 3 ypaxyBaHHAM
MpaKTUKU EBPONENCHKOTO Cyay 3 mpaB joauHu (mani - ECIIJ) Ta
BKJIIOYAKOTh [0 HUX [iSHHA MeJWYHUX NpPaliBHUKIB, AKi BU3SHAHO
CTpacbypCbKUM CyZi0OM HEJIOJCbKUM NMOBOJKEHHSIM YU TaKUM, 110
NPUHWKYIOTH TiJIHICTb 0COOH, Ta MOPYUIYIOTh CT. 3 «3ab60poHa Ka-
TyBaHHA» €BpOIENCbKOI KOHBEHIil IpPO 3aXWUCT MpaB JJUHUA Ta
OCHOBOIIOJIOX)KHUX cB060/ (Aasi - KouBenuis) [3, ¢. 58-61]. 3okpe-
Ma nopyumeHHs cT. 3 KoHBeH1ii BU3HaHO y cnpasi «KynHip npotu
Ykpainu» Bifg 11 rpyaHa 2014 poky, OCKiJIbKM BHUABJIEHI J0Ka3u
HeHaJIeXKHOI MeJMYHOI JJOMOMOTH Ta 3aXUCTy BiJi Ty6epKyJbo3y B
yCTaHOBAaX BUKOHAHHA MOKapaHb YKpaiHH, a caMe HeHaJaHHA Iic-
JII0TIepalliiHOro JIIKyBaHHS XBOPOMY Ha Ty0epKyJib03 B MeJJU4YHIiN
YaCTUHI caigdoro izonaTtopy [4]. Y iHmul cnpasi «Kyyepyk npoTtu
Ykpainu» Bif 6 BepecHsa 2007 poKy BCTaHOBJIEHO HEHAJIeXKHY Me-
JUYHY JOMOMOTY ¥ 3axMCT Bij Ty6epKyJbo3y B yCTaHOBaxX BUKO-
HaHHA [I0KapaHb YKpaiHW, HeHaJJaHHA MeJJM4YHOl JOMOMOTH Iif 4ac
nepebyBaHHS B Kapiepi [5].

Ha >xa/ib, NOTpi6HO KOHCTATyBaTH, 10 ¥ CbOTO/IHI CUTYyallis
He MOKpallu/jach 3 HaJaHHAM Ha/le)XHOI MeJM4HOI [ONIOMOI'H B
yCTaHOBaX Bi/I0yBaHHSA MOKapaHb. 30KpeMa ¢axiBii B rajaysi mpara
KOHCTAaTyOTb BKpall HU3bKY OLIiHKY PO6G0OTH MeJUYHUX 3aKJajiB B
MicLsiX M036aBJIeHHS BOJIi: He33J|0BI/IbHY 1[IHOBY MOJIITUKY Ha Me-
JUYHI mpenaparty, 3acTapisie obJsiagHaHHSA, HecTayy npodeciiHux
MeJUYHUX KaapiB [6, 41-42].
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[loTpi6bHO 3a3HAYMTH, L0 GJU3BKOI 3a 3MICTOM [0 CTATTi
140 KK Ykpainu «HenasexxHe BUKOHaHHSA npodeciiHUX 060B’s13KiB
MeJMYHUM ab0 ¢papMalleBTUYHHUM NpaLiBHUKOM» € cTaTTa 139 KK
Ykpainu «HeHajjlaHHA [0MOMOTM XBOPOMY MeJWYHUM MpaliBHU-
KOM», a/ke B IepLIil cTaTTi HAEThCS NP0 HEBUKOHAHHS MeAUYHUX
000B’sI3KiB, O/]Hi€I0 3 POPM SIKOr0 MOXKe 6YTH HEHAJJAHHS MeIUYHO1
JgonoMoru. Bugaerbcs, 1o A onTUMi3allii BifnmoBiga/sibHOCTI 3a
BKa3aHi KpHUMiHaJIbHI MpPaBONOPYLIeHHS [JAOLUIbHO y3araJbHUTHU
KpUMiHa/IbHO-IPaBOBi 3a60poHu B oAHiN craTTi 140 KK Ykpainu.
Ha xopucTb Takoro ysarajbHeHHS CBi4aThb CleljiaJbHi KpUMiHa-
JIbHO-TIPABOBIi J0C/i/PKEHHSI TPAaBHUKIB, SIKi BKAa3yOTh, 1110 y OiJb-
1IOCTi NpoaHa/li30BaHUX HUMHU BUPOKaX, IOCTAHOBAX Ta yXBaJaX Ta
CTAaTUCTUYHHUX JaHux BrupoaoBxk 2011-2019 pokiB B 92,2% wMic-
TUTbCA BKa3iBKa caMe Ha BYMHEHHS HEHAJIe)KHOTO0 BUKOHAHHA
npodeciiHuX 060B’3KiB MeJUYHUM ab0 ¢dapMaleBTUYHUM IHpa-
niBHUKOM, nepenbavere cT. 140 KK Ykpaiuu [3, c. 34]. 0. 0. Ayno-
pPOB CJYIIHO TaKOX HAaroJIOIye Ha OJM3bKOCTI KpUMiHa/JbHO-
NpaBOBUX 3a00pOH, NepeadbadyeHUx cT.cT. 139 Tta 140 KK Ykpainy,
aJpKe BIANOBIAHI NOCATaHHSA CTOCYIOTBHCA AKOCTI HaZJaHHA MeJUYHO]1
JloOMOTH, NoB’si3aHi 3 6e3nocepeJHiM BUKOHAHHAM MeJAUYHUMU
npaniBHUKaMH CBOiX mpodeciiHHUX 060B’A3KiB Ta MOCATalOTh Ha
)KUTTS Ta 3[0pOB’S JOAUHU [7, c. 212]. ¥ Takui crnoci6 MoxkHa
YHUKHYTH TPYAHOLLIB 3 BCTAaHOBJEHHAM (aKTy HassBHOCTi HeHa-
JaHHSI KOHKPEeTHOI JONOMOTrY MeJUYHOl Y4 iHIIOI MeJUYHUM Ipa-
I[iIBHUKOM SIK O3HAKU BYMHEHHS 3JIOUMHY. AJPKe Y UMHHIN pejakiii
cT. 139 KK Ykpainu BKa3yeTbCsl NP0 HEHAJJaHHSA JOMIOMOTY MeInuy-
HUM NpaliBHUKOM 6e3 MOBAXXKHUX MPUYHH, OJJHAK HE YTOYHEHO NPO
SIKYy caMe JIONOMOTY HAeThbcs — MeJUYHY 4M iHy, sIKy 3a npodeciero
3/IiliICHIOE MeJUYHU I NpaliBHUK.

TakMM YMHOM HEBUKOHAaHHA YU HeHaJleXkHe BHKOHAHHA
npodeciiHux 060B’sI3KiB MeJUYHHUM ab0 ¢apMaleBTUYHUM IMpa-
IIiBHUKOM He0O6XiZHO TJIyMa4uTH, BUXOASYM 3 JOTPUMaHHS Jepxa-
BOIO rapaHtiél cT. 3 «3abopoHa KaTyBaHHf», Ta CT. 2 «[IpaBo Ha
*#UuTT» KonBeHnii Ta npaktuku ECIIJI. ¥V KOHTeKCTI MeAW4YHOI
HeJ0asocTi HemooJWHOKI Bunajaku BusHaHHA €ECIIJI mopyiieHb
ct. 3 KoHBeHI1ii BHaC/AiIoOK HeHaJIe?KHOI MeJAHUYHOl JIOIOMOTH Ta
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IOBO/PKEHHA 3 IaliEHTaMHM B YCTAaHOBAaX BUKOHAHHA IOKapaHb
(«Kymnip npotu Ykpainu», «Kydepyk npoTu Ykpainu»). Kpim npo-
ro AOLJIbHO y3araJlbHUTH HOPMH IIPO KPUMiHa/IbHY BIiJNIOBiJa/Ib-
HICTb 3a MeM4Hy Hego6aicTh (cT.cT.139, 149 KK) B ogHil cT. 140
KK Ykpainu.
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3opsaHa JisibHa,

KaHAWJAT PUAUYHUX HAYK,

JoueHT Kadeapu
KpHUMiHa/IbHO-IPABOBUX AUCLUIIIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

POBOTA I3 IOCTPAXKAA/IMMHA
BIJ TOPT'IBJII JIIOAbMU:
IICUXOJIOTTYHI TA OPUANYHI ACIIEKTH

Ha npeBesMKU# Kasb, CbOTOJHI KOJHA JAep)kaBa CBITY He
MoXKe cebe yOe3MeuyuTH BiJ, MPOsIBiB TAKOTO HETaTUBHOTO SIBUILA,
sIK TOPTriBJA JIOJbMH, sIKa BUNIPAB/laHO BBAXKAETHCSI OJHUM i3 Hall-
TSDKYUX KPUMiHa/JIbHUX NIPaBONOpPYIIeHb B CBiTi, i mpo6JieMa ii icHy-
BaHHsI He MOXKe OyTHU pO3B’si3aHa Ha piBHi oAHiel kKpaiHU. Yckaaa-
HIOE CHUTYyalilo TOH $aKT, 0 TOPriBJisg JIOAbMU € Pi3HOIO 32 CBOEID
dopmoto, i Ma€ 0BoJi 3MIHHUM XapakTep. BianoBigHO cycnijibCcTBO
Ha eTarli CbOroJIeHHs MOCTa€ Mnepesi BUKJIUKOM 60pOThHOU i3 TaKUM
HeraTUBHUM fIBUILEM, IK TOPriBJfA JIOAbMU. BigTak i rosloBHUM
3aB/IaHHSM IPAaBOOXOPOHHOI CUCTEMH € caMe 3aXHCT MpaB 0cib, 1[0
NOCTPaXK/JaJu BiJ TOPriBJji J0AbMU. BpaxoBytouu Te, 10 TOPTiBJs
JIJIbMH € TaK 3BaHOI0 GOpPMOI0 pabCTBa, i 3HAYHO MOPYIIYE MpaBa
JIIOJIUHY, TO HacaMIepe[ Taky Nnpob6seMy NOTpi6HO momnepeaxaTH
UIJISIXOM MiJiBUILeHHS] 06i3HAaHOCTI (B TOMy 4HCJi W MpaBoBoi) mpo
Take sSIBUILIE Ta ULIAXIB NPOTUAIT HoMy. A 11e ¥ 9KIL0 aHa/li3yBaTH
JOBOJII CYMHY KUJIBKICTb NOCTpaXK[aJIUX BiJ TOPTriBJI JIOABMY,
daKa y nepiog 3 2012 mo 2019 pik craHoBusa 878 rpomajdH,
TO BOAYAETHCA HEOOXiAHICTH HaJaHHS TAaKMM 0CO0aM HaJIEXKHOTO
COLia/IbBHOTO 3aXUCTY, B TOMY YHCJI HaJIeXKHY MIPaBOBY Ta IICUX0JI0-
riYHy 4ONOMOTY.

[TocTpakaaTy Bix TOPTiBJI JIOABMU MOXe OyJlb-Ka 0C00a,
He3aJsIeXKHO Bij| i cTtaTi Ta Biky. 3a JJaHUMMU COLIOJIOTIUHUX AOCIi-
JKeHb, 6i1n3bKo 10% MelikaHIiB YKpalHU Tak YM iHaKIle CTUKAJIU-
Cd 3 BUIIaJIKaMU TOPTiBJi JIIOAbBMY, Je HepiiKo MOTepliiuMU CTa-
I0Tb JiTH i KiHKH[1].
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[cHyIOTh 30BHIIIHI Ta BHYTpIllHI MepeAyMOBU [0 TOPTiBJi
JwabMu. Tak, 10 30BHIlIHIX BifHOCATh: 1) HeZlieBa cucTeMa MPOTHU-
Jil TopriBJi JIIOAbMH Y CBIiTi, 1K HaNpUKJIaJ, BiAKPUTI KOPJOHH,
CIIPOLLeHI MOXJIMBOCTI JJI1 OJ0P0XKyBaHHs; HEBIANOBIAHICTE Mi-
»KHapOJHOI HOpMaTUBHO-NIPABOBOI 6a3M 1100 MONepePKEHHS TOP-
riBJi JIOJBMU Ta 3aXUCTY MOTEPINJIMX OCi6 peaJbHUM YMOBaM TO-
10; 2) KOPYMIIOBaHiCTh BiAIIOBiJa/bHUX OpraHiB, siKi 3a6e3mevy-
I0Tb JJOTPUMaHHS 3aKOHHOCTI; 3) HEY3TOo/XKeHiCcTh MirpaniiHoi mno-
JIITUKH Ta peaslii pUHKY Ipaii B KpaiHax; 4) HasBHICTb y 6araTbox
KpaiHax CBITYy 3aKOHO/JAaBCTBa, JIOAJbHOI'0 [0 3aHATTA NPOCTUTYLLi-
€10; 5) dopMyBaHHA Mi>KHAPOJHUX KPUMiHAJbHUX 00’€/lHAHD; iHTe-
pHaljioHasi3a1isg TiHbOBOI eKOHOMIKH; 6) MONMUT HA HU3bKOOIJIa4y-
BaHy IpalLo Ta KOMepLiliHy ceKCyasJbHYy eKCIlJlyaTalilo, 0CO6JI1MBO
Ha eKCIJlyaTalilo AiTed Tomo. ToAi, AK A0 BHYTPILIHIX MepeiyMOB
HasiexxaTh: 1) eKOHOMiuyHi, a caMe eKOHOMiYHa HeCTabGiJbHICTbL y
JlepaBi, HaABHICTb TiHbOBOI E€KOHOMIKH, coOlijiajibHa HEpiBHICTb
y KpaiHi, BUCOKHH piBeHb 6e3p006iTTA, 06MeXKeHICTb MOKJIUBOCTEN
npaleBJalITyBaHHS, HECTIPUATJIMBI MOGYTOBI YMOBY; 2) coljiabHi,
30KpeMa 6araToJiTHICTb, IOraHi CTOCYHKHU B CiM’i, HAsABHICTb HaCH-
JIbCTBa B CiM'l; aBTOpHMTapHa 4 JleBiaHTHa MNOBeJiHKA OaTbKiB;
3) mcuxoJioriyHi, a caMe JAeBaJjibBallid MOpPAJbHUX IiIHHOCTEH,
Heb6/1aronoJiyyysi y pojAuHi, MOpylIeHHs1 eMOLiHHUX KOHTAaKTiB 3
YyJleHaMHM POJVHH, HeJl0JIiKH CTaTeBO-pOJIbOBOTO BUXOBaHHS, BiJ-
CYTHICTb CTIMKUX MOpaJIbHUX NPUHLMIIIB, HASIBHICTb AOMAIIHbOTO
HacuJbCTBa ToOlO; 4) iHdopMalliiiHi, K OT moraHa o6i3HaHiCTb
YKpaiHCbKUX IPOMaJfAH LI0A0 MOXJ/IMBOCTEH INpaleBJallTyBaHHA
Ta nepebyBaHHS 32 KOPJOHOM Ta iX Hacaifku; 5) npaBoBi (BiacyT-
HICTb HaJIEXHOI CHUCTEMM 3aXWUCTy NOTepHiJNX; HeJOCTaTHA 3axu-
LIEeHICTh YKpaiHCbKUX TPOMajAH BiJ «TOPriBLiB JOAbMU» AK B
YkpaiHi, Tak i 3a 1i Mmexxamu| 2].

BapTo 3a3Ha4yuTH, 10 CBITOBA CNIJIBHOTA 3arajoM BU3HA4YU-
Jla IKUMHU NOBHMHHI 6YTH OCHOBHI KOHIleNTya/lbHi KOMIIOHEHTH 1110~
[0 NpOTHUAIl TaKOMYy ABHILY, IK TOPTiBJA JIOAbBMH, a CaMe Le €:
1) nonepemxeHHs1; 2) 60poTb6a; 3) 3aXUCT; 4) B3aEMOJis.

Y 3akoHi Ykpainu «IIpo npoTuziro TOprisii JogbMU», 30K-
peMa cT. 14 persiaMeHTY€e cepel paB 0CO6H, 110 3BePHYJIACh AJIs
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BCTaHOBJIEHHSI CTAaTyCy 0C06H, fIKa MOCTpaXkjaJa Bia Toprisii sto-
JbMU Nepejbayae 6e3o0maaTHe oJepKaHHS MeJJUYHOI, ICUXO0JIOTiY-
HOI, MpaBOBOI Ta iHIIOI ZOMOMOrY He3aJeXXHO Bif, Miclfd NpOXU-
BaHHA. TakuM 4YMHOM, NOTepIHiJi BiJ TOPTiBJI JIOAbMH MOXYTb
OTpUMaTHU caMe 6e30IJIaTHYy NpaBOBOBY Aonomory. OgHaK, MOXJIH-
Ba i Taka cuTyalis KoM 0co6a, 0 cTasa XKepTBOK abo cama He
YCBiIOMJIIOE GAKTY TOr0, L0 BiZIGy/I0Ch, a60 He X0Ue YU MOpPaJIbHO
He roTOBa 3aXUIaTHU CBOI MpaBa.

ByiacHe 11e Ha CbOrO/IHI € MMEBHOIO MPOGJIEMOIO, a/IPKe 3aKpill-
JIEHOTO MexaHi3My OTpHUMaHHs 6e30IJIaTHOI NMpaBOBOi JONOMOTU
I Takoi KaTeropii oci6 He Ma€, a/i>ke BiZimoBiAHO 10 3aKOHY YKpa-
inu «IIpo 6e3omaaTHY NMpaBOBY AOMOMOTIY», IOCTpaXKAaJi Bij Topri-
BJIi JIIOAbMHU He BXOJATH [0 KoJia 0Ci6, 0 MaloTh NpaBo Ha 6e30-
IJIATHY BTOPMHHY IpaBoBYy ponomory. OJHaK 3BepHEHHA /[0
lleHTpiB 3 HasaHHS 6e30MJIaTHOI BTOPHHHOI MPaBOBOI /0MOMOTHU
Takd HagxoAAaTb. Tak, nporaroMm 2018-2019 poky po MicueBux
ueHTpiB 3 HaganHsa BBII/J| Hagiiao 40 3BepHEHD 1[0/0 OTPUMaH-
HS1 6E€3KOIITOBHOI MPaBOBOi JAOMOMOTM 3 MUTAaHb eKCIJyaTauii Ta
TOPTiBJI JIIDJbMHU.

Ha cboropHimHii leHb, y HaNIpAMKY WOAO 00’€/JHaHHA YCiX
3yCUJIb, SIKi 6yJid 6 cIpsIMOBaHi Ha BUSBJIEHHS Ta JONOMOTY NOCT-
paXkJasiMM BiJi TOPriBJIi JIlOAbMH, 30KpeMa i 6e30I/1aTHYy NPaBOBY
3/iCHIOETbCA aKTUBHA cniBnpanda KoopauHaniiHoro LeHTpy 3 Ha-
JlaHH{A NIPaBOBOI JJONIOMOI'M Ta FPOMaZiCbKOl0 opradisauieto «Bceyk-
paiHcbKe 06’€/JHAaHHA MPOTUAIl TOpPriBJi JoAbMU». BusaeTbcs Ba-
KJIMBUM 3AiHCHIOBAaTH TMOCTiHHUHA MOHITOPUHT TMpo6JieM, €Ki
NoB’s13aHi i3 MpaBoOBOIO Ta CoIliajJbHOK 3axulleHicTio. [lepr 3a Bce
1le CTOCYETbCA | BHECEHHS 3MiH [0 YAHHOTO 3aKOHOZABCTBA 10/0
MOXXJIUBOCTI OTPUMaHHSI 0c06aMH, sIKi MOCTpaKJasu BiJ ToOpriBJji
JIIOAbMU caMe 6e30IJIaTHUX [IPaBOBUX MTOCIYT.

Harosiocutn cniify i Ha BaJMBOCTI icHyBaHHA I[Iporpamu
npoTuzAil Toprisaii irogbpmu [lpegcraBHunTBa MizxkHapoHOI opraHi-
3anii 3 mirpanii B YkpaiHi, 1ka B YKpaiHi po3snodasna AifJIbHICTb y
1998 poui i 3aBJaHHAM SIKOI € AOMOMOra BJIaJji Ta FPOMafCbKOCTI
y OpOTUAil TOpriBii JIIOAbMH, a TaK0XK 3abe3MeYeHHs] MOXKJIMUBOCTI
JOCTYIy /10 MPaBOCY s MOTepniJiuM ocobam. 3 1iero MeToro MOM
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Ha/la€ KOMIJIEKCHI ITOCJIyTU 3 PO3BUTKY NOTEHIlially CUCTEMH KpH-
MiHa/JIbHOTO MPaBOCYAJs B YKpaiHi, 30KpeMa HoJiLil, cligyux, npo-
KypopiB i cynoBux opratis. lle Bkjtoyae B cebe TeMaTHU4HI TpeHiH-
I, TEXHIYHY JONOMOTY, BCTAHOBJIEHHS] p060YMX KOHTAKTIB 3 Kpai-
HaM{ TPaH3UTy Ta NpPU3HAYEHHs, COPUSHHS B3aEMHIN NpaBoBii
JIONOMO3i, ympaBJiHHSI pecypcaMH, HaJlaHHS o6JafHaHHS, 3Mill-
HEHHSI MeXaHi3MiB 3aXHCTy NOCTpaXkaaanx/cBiakiB Touo[3].

Buxogsyu i3 crnenudikd Takoro KpuUMiHaJbHOTO MPaBOIO-
pyIlleHHS, IK TOPTiBJsA JIOJAbMH, TO Ti ¢axiBii, ki HalaBaTUMYTh
JIOIOMOTY MOCTpaXJa/MM NOBHHHI HacaMmiepeJ mam’siTaTd Ipo
MOpa/JIbHO-eTUYHI TPUHIUIN POOOTHU i3 KepTBOIO, BiAmOBiAHO
IPOSIBJSATH 0COG/IMBE BiIHOLIEHHS JI0 )KEPTBU Ta BUCOKY KYJIbTypY
CHIJIKYBaHHSI TOINO. TOMy Ba)KJIMBO MiArOTYBaTU MpalliBHUKIB
IeHTPiB 3a HaJlaHHS 6e30IJIaTHOI IPaBOBOI IONIOMOTH /10 po6OTH i3
TaKOI KaTeropi€rw rpomMa/isiH. I 3po6bUTH 11e MOXKJIMBO HacaMIepes
LIJIAXOM MpOBeJEeHHA PiSHOMaHITHUX TPEHIHTiB, ceMiHapiB, Kpyr-
JIMX CTOJIIB TOIIO.

[IpoTe, Ha piBHI i3 NIpaBoOBO1O, HE MEHII BaXK/JIMBO OTPUMYBa-
TH | icuxoJioriyny gonomory. Tak, mwe 3 2002 poky npu MixxkHapoz-
Hill opranizanii mirpaunii aie MeauyHuil peabiniTauiiHuil 1eHTD, B
SKOMY 0€3KOLITOBHO HAJal0ThCs MOCJAYTY MeJUYHOI Ta MCUXOJIOTi-
4yHOI gonoMord. /o ICUXOJIOTIYHUX 30KpeMa Ha/leXaTb IOCAyTd
HaJlaHHS OKpeMHMX MeTOJHUYHHUX Iopaj, KOHCy/JbTalill 100 NH-
TaHb ICUXIYHOTO 3/I0POB’sl }KePTBH, LIJISAXiB NOKpaleHHS BiJHOCHH
3 HaBKOJIMIIHIM cepefjoBUILEM, 3 OTOUYHUYUMHU JIOAbBMU (Halpu-
KJ1aJ, HAaBYUTH 3HOBY JOBIpATH JIIOAAM, pearyBaTHh Ha arpeciio To-
o). Takox B X0Ai1 HaJlaHHS MCUXOJIOTIYHOI JONOMOrM 3aCTOCOBY-
I0TbCSl METOJAU NCUXOIarHOCTUKU /11 BUBYEHHSI OCOOUCTOCTI, 1110
MOXKe 3HAaYHO MOJIErIMTH ii cuxoJioriyHy peabinitanit. Hagarouu
IICUXOJIOTIYHY AONOMOTY OCTPAXKAAJIUM BiJ, TOPriBJi JIIOABMU CHif
HacaMIiepeJ, BpaXxoByBaTH TOM akT, 10 CUTYyalid, sika Biaby/ach
3 1€ 0co6010 MaJjia K NpaBUJIO NIPOJOBXKYBAaHUH Ta JOBrOTpUBa-
JIUK XapaKTep. A Tak0X He MeHI Ba)KJIUBO BpaxOBYBaTH i Ti YMH-
HUKU (a caMe MoOBa HJie Npo BHYTpillHi), AKi BjaacHe i nmpusBenn
Jlo TOro, 10 ocoba MOTpanu/ia y TaKy HeraTUBHY CUTyalilo, SIK
TOPTiBJIA JIIOABMU.
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[llos10 po60OTH i3 HEMOBHOJITIHIMY, IKi ONUHUJIUCH ¥ CUTYyaIlii
TOPTiBJi JIIOABMH, TO 3JiNCHIOIOYH COLlia/IbHY POOGOTY 3 HUMHU CJIi/
Mepill 3a BCce BpaxOBYBaTU CTaBJIEHHS JiTel 10 TpaBMaTUYHUX CU-
Tyallil, sKi 6yBalOTh Pi3HUX THIIB, a caMe: 1) irHOpyl0Ye CTaBJIeHHS —
CUTYyallisl, KOJIM JUTHHA He Xo4ye ab0 He MOXKe OI[IHWUTH HaCJaiAKH
TOTO, 10 BiZi0yJIOCS Ta HAMAraeTbCs He NMOMiyaTH HeraTUBHUX CHU-
Tyanié (y ToMy 4YMCJi noripuieHHs BJACHOTO CTaHY 3/10poB’s) a6o,
Ha TOH MOMEHT, HE MOXe MPOTUCTOATH 06CTaBUHAM; 2) nepebiib-
LIy€ CTaBJIEHHA — CUTYyalifl, KOJU B JUTUHW BUHUKAE NaHika, BOHa
nepeo6isbiye HaBiTh ApiGHUI ToITO. [ToCTiHHO OYiKylO4YH 4Oroch
IIOTAaHOTO, AUTUHA Ja€ cobGi HeraTUBHI YCTAaHOBKH, INPOBOKYIOYH
THM CaMHUM YCKJIaJHEHHS CUTyalil, 3MEHIUYIO4YHU BJACHY MOXJIH-
BiCTb aZleKBaTHO pearyBaTU Ha HOBIi, HecnpusATAuBi mogii; 3) ge-
MOHCTpaTUBHe cTaBJeHHA. [lesdki AiTM MOXYyTb MOCTiHO HaroJo-
1IyBaTH, 110 IXHA CUTYyalif — HaWripua, mo A0/ 0 HUX HalHecH-
paBejJvBimia. lle po6uThCs A1 TOTO, 11106 OTPUMATH CHIBUYTTSA Ta
NOCTIHO BifdyBaTH 10 cebe iHTepec. IM mojgo6aeTbes BigdyBaTH
ceb6e xxepTBaMu. Hepifiko Taki AiTU BUKOPUCTOBYIOTb BJIACHE TiJO,
SIK 3aCib NpUBepHYTHU [0 cebe yBary Touo[4, c. 27].

Buxoga4u 3 Toro, AKMKA pyWHIBHUI BIJIUB Ha NCUXIKY JIIOJU-
HU Ta il 3BUYalHUM XKUTTEBUM YKJIaJl, B TOMY YUC/i | MalbyTHE Mae
TOPTriBJA JIIOJAbMH, JlepKaBa IMOBUHHA 3aCTOCOBYBAaTHU 3aXOAW Ha-
JIEXKHOI Ta JOCTYNHOI IPaBOBOI JONIOMOIH JJIsl 3aXUCTY Ta BiJHOB-
JIeHHsI Horo IpaB Ta 3anob6iraHHs y Malkb6yTHbMY IX MOPYLIEHHIO, a
TaKO0X i edeKTUBHI METOIM MCUXOJIOTIYHOI IOMTOMOTH.
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BiTauiii ly6ac,
cyn s Buiioro aHTUKOPYNLiMHOTO CyAy

3ACTOCYBAHHA JAEAKHUX 3A0X04YBAJILHUX
KPUMIHAJILHO-IIPABOBUX 3ACOBIB
010 MPOTHU AT KOPYNIIMHUM
KPUMIHAJIbHUM ITPABOIIOPYIIEHHAM

1. Be33anepeyHUM [OCATHEHHAM 4YMHHOro KpuMiHa/ibHOIO
KOJZleKCy YKpalHU € 3alpoBaJKeHHS IiJBUILEHOI KpPUMiHaJIbHOI
BiZiTOBiJa/IbHOCTI 3a KOPYMLiMHI KpHUMiHa/JbHI MpaBONOpYyIIEHHS.
KapasbHi KpuMiHa/sbHO-MIPaBOBi 3aco6M BifirparTh 3HAYHY MNpe-
BEHTUBHY POJIb ¥ cUCTeMi 60pOoTbOi 3 KOpYyNLUiHHUMHU 3JI0YMHAMM,
MpOTe NONPH Lie, HE MEHII BXKJIMBUMU Ta ePeKTUBHUMHU 3aC06aMU
3axMCTy npaB i cB060/, cy6’€KTiB NPAaBOBIAHOCUH € 3a0X04YyBasIbHi
KpUMiHa/JbHO-NPaBOBi 3ac06M 60pPOTHOU 3 KOPYNUIMHUMHU KpUMi-
Ha/IbHUMU MPaBOINOPYIIEHHSMHUSK NPeBEHTUBHUM IHCTpyMeHTapiil
pery/iloBaHHSl CYCHiJIbHUX BiJHOCHH, 110 BUHUKAIOTb y 3B’A3KY
3 BYMHEHHAM KOPYNIiiHUX 3/I0YUHIB.

2. He MeH1I 11ikaBo10 3 MO3UILlil 1paB03aCcTOCYBaHHs € CT. 475
KIIK, saka persiaMeHTye yxBaJleHHd BHUPOKYy Ha MiAcTaBi yroju.
BapTo Bifj3Ha4MTH, 10 YXBaJIeHHS TAKOTO BUPOKY € L[IJIKOM JOMyC-
TUMUM | 3aKOHHUM HaBiTb y BUMNAJKY 3aCy/[KEHHS 0COOU 3a BUH-
HeHHA KOPYILIMHOr0 KpUMiHa/IbHOTO NPAaBONOPYILEHHS.

3. AHasi3 cyZ0BOI MPaKTUKU yXBaJleHHs] BUPOKY Ha MifcTaBi
yroAu 3a BUYMHEHHS KOPYILIMHOrO KpPHUMIHA/JBHOTO IPaBONOpPY-
lIeHHsI NOKa3ye M oHOYacHe 3aCTOCYBaHHS 3BiJIbHEHHA Bij Bifby-
BaHHS MOKapaHHS 3 BUINPOOYBaHHAM Ha mifctaBi 4. 2 cT. 75 KK
YkpaiHu y focTaTHbOro 6araTbox BHmaAkax. OfHaK, jJaHa paKTH-
Ka BUKJIMKAE XBaBi JUCKYCil 4K B HAYKOBOMY KOJIi, TakK i cepef
IOpPUCTIB-NIPAKTHUKIB.

BBaxaemo, 110 3aCTOCYBaHHSA [JaHOI 3a0X04yBaJIbHOI KpUMi-
Ha/IbHO-NIPAaBOBOI HOPMH Ma€ 3HAaYHUW NO3UTHUBHUHK CyCHiJIbHO-
MPaBOBUM XapaKTep, Ka HOCUTb 3HAYHUN NMpPEeBEeHTHUBHUUN Xapak-
Tep NPOTUAIl KOPYNIINHMM KPUMiHAJIbHUM NPABONOPYILIEHHSIM.
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4. ¥V n. 113 pimwenna €CILJI B cnpasi «KoBasb npotu Ykpai-
Hu» Big 19.10.2006 HaroJiolleHo, 1[0 OCHOBHA MeTa cTaTTi 6 KoH-
BeHLii Mpo 3aXUCT NpaB JIIOJAUHU | 0CHOBOIIOJIO)KHUX CBOOOJ Y paM-
Kax KpUMiHa/IbHOTO POBa/PKeHHS € 3a6e31eyeHHs ClipaBe/JINBOro
pO3IJIsAAy CIPaBU CyAO0M, IKUW BCTAHOBUTb OOI'PYHTOBAaHICTh 6Yb
- SKOTO KpHUMiHaJIbHOTO 06BUHYBavyeHHs. Takox, B M. 33 pilneHHSA
E€CILJI Big 19.02.2009 y cnpaBi «XpUCTOB NPOTH YKpaiHU» CyZ, 3a-
3HA4MB, L0 MPaBO Ha ClpaBeJJUBUN CyJOBUH PO3IJ[, rapaHTo-
BaHe 4. 1 cT. 6 uiel »x KoHBeHnii, ciiff TIyMayuTH B KOHTEKCTI
ii mpeam06y.iy, sika, 30KpeMa, IPOroJIOLIYE BEPXOBEHCTBO MpaBa K
CKJIaIOBY YACTUHY CIiJIbHOI ciafWHU JJOTOBIpHUX JepiKaB.

Takox y cBoiii mpaktuui €CIIJI HeogHOPa30BO MOKIHUKABCA
Ha NPUHLUIN NPONOPLiHHOCTI, KOJM NpU3HayeHe 0cob6i NoKapaHHS
BB)Ka/IOCA HENPONOPLIMHMM BTPY4YaHHSAM /Jiep>KaBH y INpaBa JIIo-
JUHUY, — HapUKJIa[ cnpaBa «llIBuika npoTu YKpaiHu».

OTxe, cy Ma€e NpU3HayaTH MOKapaHHsS KOHKPETHiN 0cobi 3a
KOHKpPETHUH 3JI0YMH, MAKCHMaJIbHO iHUBiAyali3y0un MoKapaHHs,
sike Ma€e O6yTH HeoOXiJHUM i AOCTaTHIM JJis BUIpPaBJEHHS 3acy-
JPKEHUX, a2 TAKOX JIJIs 3a06iraHHsl BUMHEHHIO HOBUX 3JIOYMHIB (4. 2
ct. 50 KK). Bisibin cyBopuit BUj moKapaHHs 3 YUC/Ia MepeabadyeHux
3a BUMHEHUH 3JI0YMH MPU3HAYAETHCA JIUIIE Y pasi, AKL0 MeHU Cy-
BOpUU BUJ, IOKapaHHs OyJle HeJOCTaTHIN /11 BUNIPaBJIeHHS 0CO6U
Ta nonepemKeHHs BAMHEHHS Helo HOBUX 3JI0YMHIB (4. 2 cT. 65 KK).

Y. 1 ct. 75 KK Bu3Hayag, 110 AKIO cyj, KpiM BUNaJKiB 3acy-
JDKeHHA 3a KopynuiiHe KpMMiHa/IbHe NPaBONOPYLIEHHs, TPy IpHU-
3HAaYeHHi NOKapaHHs y BUAI BUIIPAaBHUX POGIT, CIy>K60BOT0 o6Me-
»KeHHS JJ1 BilCbKOBOC/IY»KOO0BIiB, 06MeXXeHHS BOJIi, a TaK0OX M03-
6aBJIeHHsI BOJIi Ha CTPOK He GiJibliie II'ITH POKiB, BPaXOBYHOYH TSIXK-
KicTb KpUMiHa/JIbHOIO NMpPaBOMOpPYILUIEHHS, 0CO0Y BHHHOIrO Ta iHIIi
006CTaBUHU CIIPaBH, Aille BUCHOBKY PO MOXJIMBICTb BUIIPABJIEH-
Hf 3acyKeHoro 6e3 Bifj0yBaHHS NOKapaHHs, BiH MOXe NPUKUHATH
pillleHHs Tpo 3BiJIbHEHHS Bij BiZI0yBaHHS MOKapaHHS 3 BUIPOOY-
BaHHAM. OpHO4YacHo, yactuHa 2 cratTi 75 KK Bu3Hauae, 1o cyg
NpUiMae pilleHHS Mpo 3BiJIbHEHHs BiJl Bifi0yBaHHS MOKapaHHA 3
BUNIPOOYBAHHSM y BUNAAKY 3aTBEP/JKEHHs yroJU Mpo NPUMHUpPEH-
Hs ab0 Mpo BU3HaHHS BUHH, SIKIO CTOPOHAMU YroAW Y3ro/KeHO

291



IOKAapaHHA Yy BHUJI BUIPAaBHUX poOOIT, CIy>K60BOro 0o6MeXKeHHS
[l BiCbKOBOC/IY>K60BIIiB, 06MeXKeHHSI BOJIi, T036aBJIeHHS BOJIi Ha
CTPOK He 6isiblile I'SITH POKIB, @ TAKOX Y3ro/[?)KEHO 3BiJIbHEHHS Bif
BiZi0yBaHHS NOKapaHHs 3 BUIPOOYBaHHSIM.

Takox, B yactuHi 3 ct. 75 KK BkasaHo npo Te, 1110 y BUNaj-
Kax, lepeJ0ayeHUx 4YacTUHOMW0 1, 2 i€l cTaTTi, Cy/; yXBaJIIOE 3BiJb-
HUTH 3aCyPKEHOTO BiJl Bi/[0yBaHHS MOKapaHHS 3 BUIIPOOYBAHHSIM.

5. Baromy AyMKy 3 MeTOI0 BperyJil0BaHHSl TAKOTO MUTaHHS
Ta popMyBaHHA €IUHOI CyA0BOI NPAaKTUKHU paHille 3po6uB Buuuii
crenjiasi3oBaHUM Cy[, YKpaiHU 3 po3r/sy UUBIJIbHUX | KpUMiHa/b-
HUX cnpaB, AkMd B NyHKTI 12 mnoctraHoBu I[lnenymy BCCY Bif
11.12.2015 poky Ne13 «IIpo npakTHKy 34iHCHEHHS CyJaMHU KpUMi-
HaJIbHOTO NPOBa/PKEHHSA Ha MiJCTaBi yro/J», 30KpeMa 3a3Ha4yuB, 1110
«uuHHiI KK i KIIK perynwotoTh ABa pi3HOBU/AM 3BiJIbHEHHS Bif Bij-
OyBaHHS OKAapaHHS 3 BUNPOOYBaHHAM: 1) 3arajbHUN - KOJIM BU-
Mara€eTbCsl BCTAHOBJIEHHA MOXJIMBOCTI BUIIPaBJIE€HHSA 3aCy/2KEHOI0
6e3 BiZiOyBaHHS NOKapaHHS; 2) cneljajJbHUM — y BUNaAKy 3aTBep-
JDKeHHS YroJU Npo NMpUMUpPEHHs ab0 Npo BU3HAHHS BUHYBATOCTI,
JUISl YKJIafleHHS siKoi 3’siCyBaHHS MTaHb, BUSHAUYEHUX y 4. 1 cT. 75
KK, He € 060B’1I3KOBUM.Y 3B’SI3KY 3 UUM, SIKILO K CTOPOHU Y3T0JUJIU
NOKapaHHA Ta AOCATJN JOMOBJIEHOCTI 100 3BiJIbHEHHH Mif03pIo-
BaHOIr'0/006BHUHYBAa4Y€HOTr0 Bij OTO Bi/I0YBaHHS 3 BUIPOOYBAHHSM,
BiimoBiAHO /10 yacTuH 2, 3 ¢T. 75 KK cya 3060B’13aHUM IPUAHATH
pillleHHd NpO Take 3BIJIbHEHHA Yy BUINAJKy 3aTBep/PKeHHA YTroJH
Mpo MPUMUPEHHs a60 BU3HAHHS BUHYBATOCTI 32 HAassBHOCTI CyKYII-
HOCTi Takux yMmoB: 1) CTOpOHaMU YTOJAMW Y3TOJKEHO IOKapaHHS
y BHUJI BUNPABHUX POOGIT, CIy>KO60BOro O06MexxeHHS AJs BiMCbKO-
BOCJIYKOOBI[iB, 00MeXeHHsI BOJi, [0306aBJieHHS BOJIi Ha CTPOK
He Oisibllie I'SITH POKIiB; 2) Y3TrOo/’)KeHO 3BiJIbHEHHS Bij BiiOyBaHHSA
IOKapaHHA 3 BUNPOOYBaHHAM; 3) yroja BiJANOBiZilae YHHHOMY 3a-
KOHO/|aBCTBY Ta MiJCTaBU JJi BiAMOBH B Il 3aTBep/>KeHi BU3HAYeHi
KIIK (myHkTH 1-6 4. 7 cT. 474 KIIK) BigcyTHi.

6. OTxe BBaxkaeMo, 1o y cT. 75 KK o6MexeHHs 111010 3BiJib-
HEeHHsl Bij BiZj0yBaHHS MOKapaHHSI 3 BUNPOOYBaHHSAM IpPHU 3acy-
JDKeHHI 0coOM 3a KOpyIlliiiHe KpUMiHaJibHe MPaBOMOPYIIEHHS 10-
HIUPIOIOTHCA BUKJ/IIOYHO Ha BUNIAJIKH, lepebavyeHi yacTuHow 1 miel
CTaTTi, TOGTO B pasi 3arajibHOr0 3aCyA>KeHHsI 32 BUPOKOM.
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7. Takox BBaxkaeMmo, o HopMmu sk KK, Tak i KIIK nepegba-
YalTb MOXJIUBICTb YKJIaJaTH YTO4HU Y KPUMiHa/IbHUX NPOBa/KeH-
HAX PO KOPYNUiHHI 3JIOY4MHH 3 MOXKJIMBICTIO 3BIJIbHEHHS BiJ
BifiOyBaHHS NOKapaHHA 3 BUNPOOYBaHHAM. fIK BipHO 3a3Havae
J.T. Muxaiinenko, pejakuia 4. 2 cr. 75 KK VYkpainy, 3a gxoi
He Nepej0avyaeTbcsd 06MeKeHHs i 3aCTOCYBaHHS MPH 3acyIKeHHi
3a KopynmiiiiHe KpuMiHa/bHe NMpPaBOINOpYIIeHHs, CKopille 3a Bce
NpsIMO Tepeabavasiacsi 3aKOHOJaBLieM Ta He € mporajavHoio KK,
0 YyTBOpPEHa MpOpaxyHKaMU 3aKOHOJABLS JIOTiKO-GOpMasbHOTO
I BHYTPILIHbO-CUCTEMHOI'0 XapakTepy. Pa3oM i3 TuM, npu 3acrtocy-
BaHHI noJsioxeHb 4. 2 cT. 75 KK Ykpainu 1m0/10 ocib, siki 3acykeHHi
3a KOpyNLilfHeKpHMiHa/bHe NpaBONOpPYILIEeHHS, BPaxOBYHOYH, 110
e €MHa NepejbayeHa 3aKOHOJABCTBOM MiAcTaBa (OKpiM 3akiH-
YeHHs1 CTPOKIB JaBHOCTi) He Bif6yBaTH [OKapaHH#, NepejbadyeHe
y CaHKIUii CTaTTi Npo KOpYNUiHHUN 3JI0YMH, CJIiJi 3BEPHYTH 0CO0-
JIMBY yBary Ha MOJIMBI 3JIOB)XUBaHHS pecypcaMU [|bOT0 MOJIOXKEH-
Hfl 3 METOI NPOTHIPABHOTO yXWJIEeHHSl BiJj pea/lbHUX HeCIpUAT-
JIUBUX MpPaBOBHX HACJiJKIB BYMHEHOTO KOPYMNI[iHHOTO 3JI0UHHY
[2, c.36-37].

8. OTxe, yactuHoto 2 ctatTi 75 KK BU3HayeHO MOXJIMBI mij-
CTaBU 3BiJIbHEHHS BiJ Bifi0yBaHHS NOKapaHHA 3 BUIPOOYBaHHAM
y BUNAJKy 3aTBepJKEHHs yroJu Npo NPUMUPEHHs abo NMpo BU-
3HaHHSI BUHHY, sIKa He MiCTUTb 06MeKeHb 111010 TAKOr'o 3BiJIbHEHHS
IpU 3acyZKeHHi 0coOH 3a KOpyILiliiHe KpUMiHa/lbHe MPaBoOIOpy-
IIeHHs, Ha BiiMiHy Bij yacTuHU 1 1i€i cTaTTi. 3arasbHOO X MiAcTa-
BOIO 3BiJIbHEHHS BiJ BifOyBaHHs mokapaHHs 3a cT. 75 KK eBucHo-
BOK CyAy NP0 MOXJIMBICTb BUIIpaBJIEHHS 3acyJ)KeHoro 6e3 Biiby-
BaHHS [TOKapaHHA.

1. XwutHuit 0. 0., Knoyko A. M. [leski mpoGyieMu 3BiJIbHEHHs Bif
Bi6yBaHHs MOKapaHHSA 3 BUNPOOYBAHHAM 0CO6H, IKa 3aCyKYETBCS 3a KOpY-
NUIAHUKA 3JI04MH. BicHuk Xapkiecbkozo HayioHa/ivHO20 yHigepcumemy IiMeHi
B. H. Kapasiuna. Cepis «Ilpago». Bun. 24.2017. C. 112-113.

2. Muxainenko /l. I'. 3BinbHeHHd Bif BifgOyBaHHA NOKapaHHS 3 BU-
npo6yBaHHAM IpPHU 3acy/KeHHI 32 KOPYNUiHHWHA 3/7I09MH y BUNAAKYy 3aTBep-
JPKeHHS Yyroy Ipo BU3HAHHA BUHU. BicHuk npokypamypu. 2016. Ne1. C. 26-37.
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OxkcaHa JlypeHIoK,

KaHAUAAT PUJNYHHX HayK, IOLeHT,
JIOLeHT KadeJpy KpUMiHAIbHOTO IPOLECy
Ta KPUMiHaJiICTUKU

(/TvsigcbKull depocasHull yHigepcumem
8HympiuwHix cnpas)

THUIIOBI NIACTABHU AJ1A PILIEHHA CYAY:
«BIAMOBHUTH Y 3ATBEPAKEHHI YTO/11
IMPO TIPUMHUPEHHAL...»

[HCTUTYT yroj 3'sIBUBCS B YKPalHCbKOMY KPUMiHa/bHOMY
npoluecyajJbHOMY 3aKOHOJAABCTBI BiciM pokiB ToMy. Taka ¢opma
KpPUMiHa/JbHOTO0 NPOBaJKeHHs 6yJia BOpPOBaJXKeHa [JJisl peasizauii
L1710 HU3KU IPAaKTUYHUX 3aBJiaHb, Cepe/] AKUX: rapMOHi3alis yKpa-
{HCBKOT'0 Ta €BPONENCHKOr0 3aKOHO/JABCTBA B YAaCTHHI aKTUBHOTO
BIIPOBa/KE€HHA IHCTUTYTY BiZJJHOBHOTO NpPaBOCYAJsd; CKOPOYEHHS
CTPOKIB KpUMiHAJILHOT'O IPOBa/PKEHHH; BpaxXyBaHHA IHTepecCiB ycix
YYaCHUKIB, TO6TO 3 0IHOTO G6OKY, 3a6e3MeuyeHHs IBUJKOTO BiIHOB-
JIeHHSl NOPYLUeHUX NpaB, BiAIKOAyBaHHA IIKOJAH, 3 iHLIOTO — BHU-
3HauyeHicTb JJia mifjo3proBaHOro (06BHHYBaueHOTO) LI0J0 MOKa-
paHHs; 3a6e3neYyeHHs] eKOHOMIl NpollecyaJibHUX pecypciB, cui i 3a-
c06iB Ta 3MeHILIeHHS] HAaBaHTAXXEHHS Ha CUCTEMY IPAaBOOXOPOHHUX
i CyJ0BUX OpraHiB; 3aCTOCYyBaHHS B OKPEMHUX BUINIaJKax AOJATKOBO-
ro MexaHi3My NpOTUAIT 3JI0OYMHHOCTI Yepe3 AiAJIbHICTb 3 BUKPUTTA
iHIIKX MpaBONOPYLIEHb Ni03pOBaHUM (06GBMHYBAaYE€HUM).

MuHyJI0 AOCTaTHBO 4acy AJs GOpMyJOBaHHS NPOMiKHUX
BUCHOBKIB L0ZI0 TOTO K IHCTUTYT yroJ Ai€, YU BAAETHCA MOBHOIO
Mipolo peasii3yBaTH BUILIe OKpecC/eHi 3aBaHHSA Ta YM iCHYIOTb Ile-
pelIKkoM Ta Npob6/eMU Ha LboMy LLIAXY. llofo ocTaHHBOTO, TO Ha
niZicTaBi y3arajbHeHb CyJOBOI MPAaKTUKH, NiATOTOBJEHUX OpraHa-
MU CYAOBOI TJIKA BJaJ{, a TAKOX BJACHUX LOCHIIKEHb yXBaJ,
ONpUJIIOJHEHUX y EAUHOMY Jlep>KaBHOMY PEECTPi CyZ0BUX pillleHb,
copobyeMO BH3HAUUTH IepesiKk TUNOBUX MiACTaB, 3a HAasBHOCTI
SIKUX yKpaiHcbka PeMizia BiAMOBJIsA/Ia y 3aTBEP/IPKEHHI YTo/l, YKJIa-
JeHUX Y KpUMiHaJIbHUX MPOoBakeHHAX [1-3]. Y 3B’s13Ky 3 oOMexe-
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HUM 06CAroM J0NOBiAi 11bOro pa3y 3ocepe MO yBary Ha npob6JieM-
HUX IMTAaHHAX yroAyW PO NIPUMHUPEHHH.

Hepo3yminHa cmopoHamu gidmiHHOcmell mixc iHcmumy-
mom 36i/1bHEeHHS 8i0 KpumiHa/1bHOI eidnogidarbHOCMi ma iH-
cmumymom y200 y KpUMIiHAAbHOMY Npo8adxyceHHi. [11yTaHuHy
JUIs CTODIiH, fKi, 3a 3BUYal, He € ¢axiBUsAMHU y rany3si npasa (i gk
MOKa3y€e 0COOGUCTHUU JOCBIJ ISl IeTKUX IOPUCTIB TaKOX) MOPOJIKYE
TON akT, 10 B 060X CUTYAIiIX CTOPOHU JIEMOHCTPYIOTh MPUMHU-
peHHs, a Mifo3pBaHui (06BUHYBauyeHU) BU3SHAE BUHY Ta rOTO-
BUH y TOBHOMY 00Csi3i Bi/[IIIKOAYBATH IKOAY. Ajle MexaHi3M peaJi-
3alii qUX iHCTUTYTIB i MpPaBOBi HACAIAKM TAaKUX Aild MPUHIUIIOBO
pi3Hi. AKi0 npu 3BiJIbHEHH]I JepKaBa 0 CYTi BiAMOBJASAETbLCH Bif,
KpPUMiHa/JILHOTO NepecyilyBaHHs 0co6U 32 HAasBHOCTI mizcTas, me-
pefibayeHUX Y KpUMiHa/JIbHOMY Ta KPUMiHaJIbHOMY NpOLecyajbHO-
My 3aKOHOJABCTBi, TO YK/JIaJleHHsl yroju Mepejbayae i peakiiro
JepxaBu y ¢opMi ocyay, i BUHECEHHsSI 0OBUHYBaJIbHOTO BUPOKY,
i BiANOBIAHO NpHU3HAYeHHA NOKapaHHd. BTiM, y fedkux yrogax npo
NIPUMHUPEHHSA CTOPOHHU JOMOBUJIMCh CepeJ, iHIIOr0 «npo 38i/1bHEeHHs
810 KpumiHaavbHoi gidnogidasnbHocmi...». Cyayd B TaKWX BUIAJAKaX
L[IJIKOM OOGIPYHTOBAHO 3a3HayaJy, 110 NMUTAHHA 3BiJIbHEHHS Bij
KpUMiHa/IbHOI BiZiNOBiAa/IbHOCTI HE MOXe 6yTHU NpegMeTOM YTroAU
PO NPUMHUPEHHS.

CmopoHu ykaaau y2o0dy 3a eidcymnocmi nidcmas. Vinetbca
po Ti BUMAZKH, KOJIU 06'€KTOM MOCATAaHHSA KPUMiHa/IbHOIO NPaBo-
HopylieHHs 6y/JU He TUIbKU NPUBATHI iHTepecu ocoby, ase i ny6-
JaiuHi. Hanpukaag, cys BiAMOBUB y 3aTBEp/PKEHHI YyTOAY yKJIaJeHOi
MiK [IOTepHniJIMM Ta NiJ03pI0OBaHUM Y KPUMiHAJILHOMY IIPOBa/»KEH-
Hi 3a HasBHocTi mpaBoBoi kBaJjidikanii 3a ct. 342 KK Ykpainu
«Omip npeACTaBHUKOBI BJAaJH...», OCKIIBKK TYT NPSIMUM 06’ €KTOM
IIOCATaHHSA € aBTOPUTET NpeJiCTaBHUKA BJaaAy, a pisudyHe 3/10poB’s
KOHKpEeTHOI 0Cco06HM € TiJIbKK J0AaTKOBUM (daKyJbTaTUBHUM)
06’€EKTOM.

CmopoHU He npuMupuaucs, He niompumywmsv yz200y
6 cydi. Cyi NOBUHEH NIepEKOHATHUCS ¥ TOMY, 1110 CTOPOHU Ha A06po-
BIJIbHUX 3acajiaX JOCATHYJM 3rOAM | NpUMUpPHUIUCA. BTiM icHyr0TB
BUIAJKH, KOJIU CyJ, KOHCTATyE «nomepniauii.. 8 nidzomosyomy
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cydosomy 3acidaHHi He 6y8 enegHeHUl 8 momy, Wo 3200eH Ha 3a-
meepdxceHHs y200u, nosicHu8, ujo y2ody nidnucas...,, aae Hamipy npu-
MUPSIMUCS Y Hb020 HeMae». [HIMMU c10BaMy, 3 GopMasbHOrO GOKY
BCe BiZNIOBiJla€ BUMOraM IpaBa, a peajbHO JJid CyLy OYEeBUJHOIO
€ HeBIIeBHEHICTb, HEJOCTATHA pillydyicTb CTOpiH (cTopoHH). Taki
CYMHIBH 10JI0 JIOGPOBIJILHOCTI Ta 3alikaBJEHOCTI B YKJaZeHHi
yroAu TPaKTYHOTbCA fIK NepeliKkoja AJs 3aTBepXKeHHs yroju. [u-
KOJIM CTOPOHU MPSIMO BKA3yIOTh, 10 YKJIaJAEeHHs YyroAu He GyJio J0-
OpPOBUILHMM ab0 MOBiAOMJSIOTH NMPO Te, L0 YroAy MiJNHCyBaJH
«KO0/U 8 HIll 8iyce 6yau HasieHi nidnucu nomepniaozo...». Bigrak cyn,
BCTAaHOBUBLIW (aKT, 1110 3MiCT yroJU He Bi/INOBiZlae peajbHOMY BO-
JIEBUABJIEHHIO IPUMUPUTUCH, BIAMOBJIAE Y 1i 3aTBEpAKEHHI.

CmopoHuU He 3’A8uUaucs 0414 yqacmi 8 cydo8omy 3acidoaHHi
3 po32asdy yz2o00u. [IpucyTHICTb CTOpiH NMpU PO3IJsAAi MUTAHHSA
110J10 3aTBep/KeHHsl YyroJyd Npo NpHUMUpPEHHs 060B’SI3KOBa, OCKi-
JIbKHU Cy/J| IOBUHEH MepeBipUTH AOOPOBINIBHICTh YKIAAEHHS YTOH,
MepeKoOHATHCS YU PO3YMIIOTh CTOPOHU CBOI IIpaBa, HACAIAKHU yKJa-
JEeHHs yroJy, HacJiIKU HEBUKOHAHHSA YroAu i Take iHme. BigcyT-
HiCTb X04a 6 OJJHI€E] CTOPOHU He JJa€ MOKJIMBOCTI JJIs1 CYyly BUKOHA-
TH Ui Aii. Y BigcyTHOCTI 6€3 MOBa)KHUX NPUYUH HAJIEXKHUM YHUHOM
MOBiIOMJIEHOTO Mi/103pI0BaHOr0 (0OBUHYBA4YEHOT0) Cy/, B6avae Ii-
JICTaBy BBaXKaTH, 110 ocoba He OyJie CyMJIIHHO BUKOHYBATH Iepe/-
b6avyeHi yrozsoi O6GOB'SI3KM, fAKIO He 3'ABJASAETbCA J0 cynay. Taki
dopMysirOBaHHSA 3yCTpivalOTbCAd ¥ MOTUBYBAJIbHIM 4YacTHHI Bifmo-
BIIHUX yXBaJl.

CmopoHu y2ody He yuma.iu, He po3yMilomb N0/10HCEHY, He
docsicau 3200u Wodo okpemux icmomuux ymos. Ilpu poarasaji
NMTaHHA 1040 3aTBep/PKeHHA YroJW Npo NPUMUPEHHS CTOPOHHU
BKa3ylOTb L0 NifKcaau yroay, aje il He yuTaau Ta/abo He po3y-
MiJsiu 11 moJ10’keHb. Jlo TpUKJIaAy KiJibKa [UTAT 3 yXBaJl CyAy: «008U-
Hys8a4eHa... npocuaa eidmosumu y 3ameepdxiceHHi y2o0u, OCKiNbKU
kKoau if nidnucysanaa, He po3ymiaa ii Hacaidku. Tak, 6oHa He 3Moxce
BUKOHAMU YMOBU 3ameepixceHoi y2o0u...»; «.. 068UHysayeHull ma
nomepniauli gidmosuaucsa 8i0 y2o0u npo NpuMupeHHsl, 8Ka3asuwlu,
wo yeoda 6ysaa ckaadeHa cAid4umM ma im He po3’siCHEHO HAcAiOKu
3ameepoiceHHs y200u...»; «068UHYy8aAYeHA HAAAAA NOSICHEHHS, 32I0HO
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3 SIKUX 86a4aEmMbCsl, WO BOHA He 3p03yMiaa 3micm y2o0u ma HacalOKu
ii yknadeHHs, 30kpema wodo 8udy NOKAPAHHS»; «06BUHYBAYEHUU
...8KA308...MeHI NOsICHI8AAU, Wo mpeba nionucamu y2ody i idpa3y Ha
HacmynHull deHb MOXCHA nodasamu 3asi8y NPo NPOXOOHCeHHS alb-
mepHamueHoi (Hesilicbko8oi) cayHcou...».

CmopoHu donycmuiu nOMu/1Ku a6o no2oo0uau no/a04ceH-
Hs, Wo cynepeyamsv Hopmam npaea. Cyn, BUPIIYIOYA MUTAHHSA
Npo 3aTBEPKEHHS Yroy, NnepeBips€ Ha BiANOBIAHICTL BUMOraM
KIIK YkpaiHu, BUSIBJISIE IOMUJIKM Ta HETOYHOCTI, MOJIOXKEHHS, 110
cyllepeyaTb 3aKOHOJABCTBY. Hanmpukiaz, yrojga He MiCTUTb KOHK-
peTHOro aHi BUJY, aHi Mipu nmoKapaHHS, 110 € 060B’SI3KOBOI0 YMO-
BOIO yroJU MiXK CTOpOHaMHU. 3aMicTb TOTO, «... 8 nyHkmi 3 Yeodu 3a-
3HAQ4eHo «3aauwumu 6e3 3miH», ujo He nepedbaueHo KIIK ma KK
Ykpainu, a momy y3200xceHa mipa NOKapaHHs cynepevumbs 8UMO2aM
3aKOHY...».

[IpoGsieMH BUHHUKAIOTh, KOJU HeMa YiTKOI BH3HA4Y€HOCTI
000B’sI3KiB MiZjo3poBaHOro (06BUHYBAYE€HOTI0), aJ?Ke Bij LIbOro 3a-
JIeXXaTuMe IMOTEeHIiHA MOXJ/JIUBICTb NMOTEPHIJIOTO 3BEPTATHUCA [0
CyZy 3 KJIOIIOTAaHHAIM NP0 CKAaCyBaHHS BUPOKY B MOPAAKY CT. 476
KIIK Ykpainu. Tak, «i3 mekcmy y2odu € He3po3yMiaum 30608 13aHHA
068UHY8AYEH020, NepedbaveHe NYHKMOM «a» NYyHKmy 2 y2odu, a came
«be33acmepexcHo U3HaAmMu 068UHy8a4eHHS 8 06¢A3i nidospu y cydo-
80MY Np0BAODNCEHHI»... I3 daH020 30608’93aHHS He € 3po3yMiaum Tio2o
3micm, a makodc 8i0cymHitl cmpok 84UHEHHsl Yb020 30608 SI3aHHSL...».
B iH1Ii# cnipaBi cyJ KOHCTaTyBaB: «g8cynepey gumozam cm. 471 KIIK
Ykpaiuu, 8 y2odi npo npumupeHHs... He 3a3Ha4eHi CMpPOoKuU, y sKi 068u-
HysaueHull 30608°13yembcsl 8idwkodysamu nomepniiomy 3ae0aHy
wkody, cmpokK y saKull 068uHy8ayeHull 30608°s13yemuvCsi 8U6AYUMUCS
neped nomepniaum...».

Ille ogHa TUIIOBA Baja yroj, KoJu 0 060B’sI3KiB MiJj0o3proBa-
HOro (06BHHYBa4YeHOI0) JOAAETHCA BiAIIKOAYBaHHSA Npolecyalb-
HUX BUTpAT, OB’SI3aHUX 3 NPOBEJEHHAM eKCINepTHU3H, a TOMY CY[
3MyLIEHUN BKasaTH, 10 «He gidnogidae eumozam 3aKOHy U 30-
608’3aHHS1 068UHY8AYEHO20 8idwKodysamu nomepniiomy sumpamu
Ha 3a/ay4eHHsl ekcnepmig y cymi 146, 7 2pH..», a AaJli BiAMOBUTH
y 3aTBepJKeHHI TaKol yroJH.
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[cHyIOTBb NpelneJeHTH HenpaBUIbHOI KBasidikauii AissiHb cTo-
poHaMU B yroji abo HelmpaBUJbHOTO BHM3HAYeHHsI MOKapaHHs, 110
BUXOJHUTDh 3a Mexi BianoBifgHol caHKLil ctaTTi KK Ykpainu. Ilpuk-
JlaJ, 3 MpPaKTUKU: «Yeoda, sKa ykaadeHa nomepniaow.. ma nidos-
PHOBAHUM... cynepevyums gumozam caHkyii cm.190 u.1 KK Ykpainu,
OCKI/IbKU 8KA3aHA CAHKYIsS He nepedba4de make NOKAPAHHS, SIK
no36as/eHHs1 80/, NPO 3ACMOCY8AHHS K020 8KA3AHO 8 HA38aHill
suuje y200L..».

Haragaemo, 1m0 NOBTOPHOTO CKepyBaHHs A0 CYyAy Yroau
Ipo NMPUMHUPEHHSl Y KpUMiHAJbHOMY IPOBA/XKEeHHI 6yTH He MOXe,
TOMY JONyllleHi MOMHUJKHU Ta CyNepeyHOCTi 3aKpUBalOTb [JJf
CTOpiH «BiKHO MOXKJHUBOCTeH» Takoi ¢opMHu peaJizanili nmpaBa Ha
IPUMHPEHHS.

3aBepluyr04y, BapTO 3BePHYTH yBary Ha poJib OpraHiB A0Cy-
JIOBOTO pO3CJIi/lyBaHHSA B YacTUHI QYHKIIOHYBaHHS iHCTUTYTY Yro/
po npuMupeHHsd. JoBoJi 4acTo y CyA0BOMY 3acilaHHI CTOPOHHU
yroAu NOBiAOMJISIIOTH, L0 MiANKUCYBaIN YTONy «8 KabiHemi caid4o-
20», «3a iHlyiamusu caid4o20» abo «yepe3 06IYAHKU CAI04020» PO
MeBHI NMoAaiblli EepPCIeKTUBY AK I NOTePIiIoro, Tak i A4 mizgo-
3pioBaHOro (06BUMHYBaudeHoro). [IpoBeieHUN aHai3 pilleHb CyAiB
MOKa3ye TEHJAEHLiI0 «3aKpUBaHHS O4Yeil» Ha NosIBy Takoi iHpopma-
i, ocki/IbKU He 6yJI0 BUSIBJIEHO BiAIMOB y 3aTBep/»)KeHHi yroJ BU-
KJIIOYHO 3 MPUYMHU iHILilOBAHHA TaKoOi yroAy Cjaif4UM BCylepey
BuMmoraMm KIIK. 3 ogHoro 60Ky, 3aKOHOZLABCTBOM BH3HAuYeHO, 1110
30HOI0 Bi/IMOBiZJa/JIbLHOCTI CJiiY0ro, MPOKypopa € Tiibku iHpopmy-
BaHHS Ta po3’siCHEHHsI CTOPOHAM MOJIMBOCTI Ta MexaHi3My peaJi-
3alii npaBa Ha IPUMUpPEHHS, 3 iHIIOro 60Ky, NpaKTHKa [T0Ka3YE, 110
JiMiCHO 3HaYHa YaCTUHA yroJ, YKJIaJa€eThCs 32 aKTUBHOI y4acTi CJIi-
Adoro. CuTyalisl NOSICHIETHCS, O-NepIle, TAaCUBHICTIO CTOPIH Ta iX
cJ1abKO010 06i3HAHICTIO B NPaBOBUX MUTAHHSX; MO-APYTe, BiJCyTHiC-
TI0 eQeKTUBHOIO iHCTUTYTY nocepeAHuLTBa. ChOroAHI BXe € 4u-
MaJI0O HallpaulBaHb y IMOIIYKY ONTHMMaJbHOI Moje i Mejiauii B
KpUMiHa/ibHOMY npoueci Ykpainu [4, c. 118-120; 5, c¢. 95-99; 6
Ta iH.]. BTiM, K110 BpaXyBaTH KOJIO 03BYYEHHUX Y AUCKYCiSIX Hay-
KOBLiB Ta NpPaKTUKIiB NUTaHb, fIKi 1le NOTPebYyITh [0JaTKOBOIO
JOCTiIP)KeHHs] Ta HOPMAaTHUBHO-IPABOBOTO BpEryJIOBaHHs, abu
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MeJialia cnpaB/i cTajna «KUBUM IHCTPYMEHTOM» JJid MUPHOTO 3a-
JIaro/P)KeHHs1 KOHQJIIKTIB, 110 ONMUHUIKCH ¥ cdepi KpUMiHATBbHUX
NpoLecyaJbHUX BiTHOCUH, OYiKyBaTH CYTTEBUX 3PYyILIEHb YV [IbOMY
HanpsMi J0BeJleThbCs 11ie JOBIO.
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Irop 3iHbKOBCBbKHUH,
nokTop dinocodii,
JIUPEKTOP

(TOB «OITIMYM I'PYII»)

INTPOBJIEMHI IIMTAHHA 3ACTOCYBAHHA
3AXO0/IB 3ABE3IEYEHHA
KPUMIHAJIBHOT O INTPOBA/I’KEHHA
B XO0AI AI3BHAHHA

JlisHaHHA AK AudepeHliioBaHa popMa KPUMiHAJbHOI'O MPO-
Ba/>KeHHs1 Ta ¢opMa JOCYy[L0BOro poO3CailyBaHHs, Ma€E cneludiky
3a pAAOM IpoliecyaJbHUX NpoLefyp, Yy TOMY YUCIi i oJ0 3axX0/iB
3a6e3neyeHHsI KPUMiHAJIbHOI'O IPOBAIXKEHHSI.

30KkpeMa, y X0l Ai3HaHHA 3aCTOCOBYETbCA TAKWW 3axif 3a-
Ge3leyeHHs], K BUKJUK Jli3HaBayeM. [Ipu npbomy ciig BigMiTUTH
NeBHY HENOCJiZJ0BHICTb 3aKOHO/aBId, IKUHN [0 MepesiKy 3aXo/iB
3abe3neyeHHs] KPHUMiHaJIbHOTO MPOBA/KEHHS BiJJHIC BUKJIUK [i3-
HaBaueM (1. 1 4. 2 cT. 131 KIIK Ykpainu), npote, Bxe y raasi 11 Hi
HasBY, Hi 3MiCcT cTaTel Ha 3MiHUB i3 ypaXxyBaHHSM BUKJUKY [li3Ha-
Bayda. OTxe, Liell HeJ0/1iK Ma€ 6yTH YCYHEHHU.

KIIK Ykpainu He nepejbayae creliaJlbHUX IPaBUJI CTOCOBHO
3aCcTOCyBaHHS 3aX0/iB 3abe3neyeHHs] KPUMiHAJbHOrO MPOBa/KeH-
Hf B X0/i Ai3HaHHA (KpiM 3ano6i>KHUX 3aX0/iB, Ha 0COBGJUBOCTI 3a-
CTOCYBAaHHA AKUX BXe BKa3yBaJocd Y pAAi HAyKOBUX Ta MeTOLUY-
HUX pkepes [1-4]). PazoMm 3 TUM, Ha NPaKTHULi BUHUKJIA cepilo3Ha
npo6sieMa, 60 JeKi CAifadi cyaJii BBaXKawThb, 10 Jli3HABa4 He Ma€
[IOBHOBAXXEHb 3BEPTATUCA i3 KJIOMNOTAHHAMHU [0 CJIiA4Oro cynni
II0JJ0 3aCTOCYBaHHsI 3aXOJiB 3abe3leyeHHs] KPUMiHAJbHOTO Mpo-
BaJkeHH4. [IpoinocTpyeMo Lie NpUK/IaZaMu i3 MpaBo3acTOCOBYOL
NpPaKTUKH. PazoM 3 TuUM, BiMITUMO, 110 TaKi BUNIaJIKHU He € IOILIM-
pEHUMHU.

30kpeMa, B yxBaJi CJAiA40ro CyAAi IplaBcbKOro paioHHOTO
cyny 3akapnaTcbKoi 06J1acTi 6y/10 3a3Ha4eHO: «3acayxaBIiu AYMKY
Ji3HaBaya, AOCJHiAMBIIM MaTepiajM KJIOMOTAHHS MPO 3JiMCHEHHS
NPUBOJY CBiJIKa, BBAXKAIO, 1110 KJIONOTAaHHA 33/J0BOJIEHHIO He MiJJIs-
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ra€, BUX0Jd4u 3 HacTynHoro. BignosigHo o ct. 140 KIIK Ykpainu
pillleHHd Npo 3/iMCHEeHHA NPUBOAY NPUUMAETLCA: NiJ, Yac JOCYL0-
BOTO pO3CJilyBaHHSA — CJAiJYUM CYJJlel0 3a KJIOMOTAaHHSAM CJIiI40ro,
NpoKypopa abo 3 BJjacHoOI iHiLliaTHBY, a MiJ 4ac CyJ0BOro npoBa-
JDKEHHS - CyZI0OM 3a KJIONOTAaHHSM CTOPOHU KPUMiHaJbHOIO MPOBa-
JDKeHHsI, MOTEepPIJIoro, NpeACTaBHUKA KPUANYHOI 0CO6GH, 100
SIKO1 3JIiICHIOETbCS MPOBA/KeHHs, a6o 3 BJacHoi iHiniaTuBu. Pi-
IIEeHHS PO 3AiCHEeHHS MPUBOAY NPUHUMa€EThbCA y GOpMi yxBaJiu. 3a
TaKUX 06CTABUB, CAIAYUN Cy s JIHIIOB BUCHOBKY, 1110 KJIOMOTAHHS
Jli3HaBaya npo 3/[iliCHEHHs NIPUBOAY CBifiKa i3 BpaxyBaHHSIM BUMOT
cT. 33 KoHctuTynii Ykpainu He miggiarae 3agoBosieHHoo [5]. Coig-
YUl cyaasa bop3HsaHCbKOTro paioHHOTO cyy YepHiriBcbkoi o6JacTi
NIOBEPHYB KJIONOTAHHS, OCKJIAYMCh Ha HACTyIHe: «3a 3MiCTOM
ctatTi 40-1 KIIK Ykpainu fisnaBad npu 3/iiiCHEHHI [li3HaHHSA HaJAi-
JIAETbCA IOBHOBAXEHHAMH clif4doro. /lisHaBay yIOBHOBXKEHHUH: ...
4) 3BepTaTHCA 3a MOTO/XKEHHAM i3 IPOKYPOPOM /0 CJHiJYOTO CyALi
3 KJIOMOTAaHHSIMU PO 3aCTOCyBaHHS 3aX0/liB 3ab6e3MeuyeHHs] KPpUMi-
Ha/IbHOTO MPOBA/KEHHS, TPOBEJeHHS CAiUuX (pPO3IUYKOBUX) AiH,
HerJIaCHUX CJig4ux (po3uiykoBux) fii; .. Ilpote, BigmoBimHO A0
BuMor 4. 1 ct. 171 KIIK Ykpainy, ska € cneniaJilbHOIO HOPMOIO Ipa-
Ba, SIKOI0 BCTAHOBJIOKTLCSA OCOGJMBOCTI 1100 NOAAHHS KJIOINO-
TaHHSM PO apellT MalHa, 3 KJOMOTAaHHAM MPO apellT MailHa [0
CJi40ro CyAAi, CyAy Ma€ paBo 3BEpPHYTHUCA NPOKYpOp, CAiA4YUN 3a
noro/PKeHHsIM 3 npokypopoM. YuHHi HopMmu KIIK Ykpainu He gony-
CKaIOTh NPOBeJEHHs aHaJOrii y mpaBax Ta 060B fI3Kax MiX ydac-
HUKaMW KpHMMiHa/JIbHOTO NPOBa/KEHHS, AKIIO 1ie NPSAMO He nepej-
6ayeHo HopMmamu KIIK Ykpainu. BogHouac, ik 3a3Ha4YeHO BHUIIE, i3
KJIONIOTaHHAM IIPO apelIT MakHa, 3a NOro/KeHHAM i3 IPOKypOopoM,
3BepHYBCA Jji3HaBay, IKMH IpoLecyaJbHO He HaZi/leHUH [0BHOBA-
’KeHHAMM Ha 3BepHEHHH i3 TaKUM KJIONOTaHHAM. BapTo 3a3Ha4uTH,
1110 06CAT Ta XapaKTep NOBHOBAXKeHb Jli3HaBaya Ta CJi4oro He 36i-
ralTbcs, ajpKe Ji3HaBay amnpiopi He Moxe OyTH HaJliJIeHUH yciM
06CSIroM IMOBHOBAXKEHb, IKUMU HaJiJleHUH caigunii. Pa3oM 3 Tum,
Take MO0JIOXKeHHS 3aKOoHY («ZJi3HaBay NpU 3/ilCHEHHI Jli3HAaHHS Ha-
JUISIETHCS MOBHOBAXXEHHSMHU CJiA40ro») He Hece 3MiCTOBHOrO Ha-
BaHTaXXeHHS, OCKIJIbKY y YacTUHI Apyrid cratTi 40-1 KIIK Ykpainu
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nepeJsiiyeHi KOHKpeTHI IOBHOBa)KeHH4 [li3HaBaya, cepej, AKUX Ipa-
BO Ha 3BEpPHEHHH 3 KJIONOTAaHHAM IIp0O HaJlaHHA J03B0JIy Ha apelT
MaiiHa BiJicyTHE» [6].

[3 Takol MO3ULiEI NOTOAUTUCH HEMOXKJIUBO, BUXOAAYHU
i3 MOJI0KEHb KPUMIHAJBHOTO NMPOLECyaJlbHOr0 3aKOHOAABCTBA Ta
JOKTpPUHAJbHUX MipKyBaHb.

KIIK Ykpainu 4iTko 3akpinisie y . 4 4. 2 ct. 40-1 KIIK Ykpai-
HY, L0 Jli3HaBa4y YIOBHOBa)KEHUI: 3BepTATUCA 3a MOTOPKEHHSAM i3
MPOKYpPOpPOM IO CJAIAYOro CyAJi 3 KJIONOTAaHHSIMM PO 3aCTOCYyBaH-
Hsl 3aX0/iB 3a6e3nedyeHHs] KpUMiHaJbHOTO MpoBaaKeHHs. KpiM To-
ro, 4. 3 ct. 132 KIIK Ykpainy, sika MicTUTb 3arajibHi paBuJia 3acTo-
CyBaHHSl 3ax0JiB 3abe3nedyeHHs KPHUMiHAJbHOTO MPOBAaJKEHHS,
nepej6ayae: 3aCTOCYBaHHS 3aX0/iiB 3ab6e3ne4eHHs] KpUMiHa/JIbHOTO
NpOBa/PKEHHA He [OIyCKAETbCA, K0 CAIYUM, Ji3HaBay, IPOKY-
pop He JjoBefe, 110: 1) icHye 06I'pyHTOBaHa Mifo3pa Lj0/40 BUMHEH-
Hfl KPUMIHaJIbHOTO NPAaBONOPYUIEHHS TAKOr0 CTYNEeHS TSKKOCTI,
110 MoXe 6yTH MiACTaBOoIo AJs1 3aCTOCYBaHHS 3ax0/liB 3abe3nevyeH-
Hfl KpMMiHaAJIbHOTO NPOBa/XKeHHS; 2) NoTpebu JOoCyf0BOr0 po3cii-
JlyBaHHSI BUIIPABJ0BYIOTb TaKUM CTYIiHb BTPY4YaHHs y NpaBa i CBO-
6041 0Cc00H, MPO SAKUH iZ1eThCs B KJIONMOTAHHI C/1iluoro, /ji3HaBaya,
NpoKypopa; 3) Moxe GyTHU BUKOHAHe 3aBJaHHS, /AJi1 BUKOHAHHSA
SKOTO CAi4ui, li3HAaBay, IPOKYPOp 3BEPTAETHCA i3 KJIOMOTAaHHSAM.
Ha ksionoTaHHs caMe fi3HaBava Bka3ye i 4. 6 cT. 132 KIIK Ykpaiuu.

Pazom 3 TuM, AilicHO, 0 OKpeMHUX 3axoJax 3abe3nedeHHs
KIIK YkpaiHu cneniajibHO He mepea6adae, 10 KJIOMOTAHHS Moja-
€TbCo fi3HaBayeM. [IpoTe, AK BUAAETHCH, 10 CUTYyallil0 HE MOXXHA
pO3rJa[aTH sIK KoJ1i3ilo abo NporajiMHy y HOpMaTHUBHIN persamMmeH-
Tanil nux BigHocuH. [lo nepiue, y KIIK Ykpainu Hifle HeMae HOpMHY,
sika 6 3ab0poHssa Ai3HaBauyy 3BepTATHCA i3 KJIOMOTAaHHSAMU IPO
3aCTOCYBaHHS 3aX0/iB 3abe3neyeHHs] KPUMiHa/JIbHOI'O NPOBa/KeH-
Hs (KpiM THX 3an061)KHUX 3ax0/1iB, 3a60pOHA Ha 3aCTOCYBaHHSA SIKUX
MiCTHUTBCS ¥ CT. 299); 0TKe, TOBOPUTH PO KoJIi3it0 HEMOXK/IHUBO. He
MO>Ha KBaJipiKyBaTH LI0 CUTyalilo IK NPOTraJiMHy, aJKke HOPMa,
fAKa perjJaMeHTy€ NMOBHOBaXXeHHS Jji3HaBadya CTOCOBHO 3BEpPHEHHA
i3 KJIOMOTaHHSAM, iCHYE, i He oHa. | X0ua M0Ha, 6€3 CYMHIBY, KpH-
THKYBaTH 06PaHUM CNOCi6 PUIUYHOI TEXHIKH JJIs peryiaMeHTallii
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LMX IMTaHb, NPOTe, Y [JaHOMy BMIAJKy Ma€ Micue BiJICYTHICTb
cneniaJbHUX HOpPM, a OTKe, 3aCTOCYBaHHIO MiJUIATAl0Thb 3arajbHi
HOPMH CTOCOBHO MOBHOBa)X€Hb Jli3HaBaya 3BepTaTHUCA i3 KJOMO-
TaHHAMU [0 caigdoro cyaai. OTxe, [i3HaBa4 Ma€ Lii TOBHOBAXXeHHH,
i IOBEpHEHHA KJIOMOTAaHb [[i3HaBa4iB 3 MOTUBIB HEYITIOBHOBAKEHO-
cTi cy6’eKTa 3BepHEHHS cynepeyuTh nosoxeHHsaM KIIK Ykpainu.

KIIK YkpaiHu MiCTUTb HOPMHU CTOCOBHO 3aCTOCYBaHHA 3ax0-
JiB 3abe3NedyeHHsI Y XOJi Ai3HAHHS, fIKIi He XapaKTepH3YHTbCs
OPUAUYHOK BU3Ha4deHiCcT. CTOCOBHO 3aTpUMaHHS Ha HUX 3Bep-
HyB yBary B.A. 3aBTyp, 3a3Ha4yuBIIY, 1[0 xo4a 4. 2 cT. 298-2 KIIK
Ykpainu i nepefbayae, 10 3aTpUMaHHsl 0c06H, sika BUMHUJIA NIPO-
CTYTIOK He MOe MepeBULIYBaTU TPbOX roAuH, 4. 4 cT. 298-2 KIIK
YKpaiHU BCTaHOBJIKOE MiZiICTaBy AJs1 KOTO NPOAOBXKEHHS, SIKi NOBHI-
CTH0 OXOIIIOIOTHCA 3araJlbHUMHU MiJiCTaBaMu JJig 3JiHCHEHHS TaKO-
ro 3aTpMMaHH# B3araJi. TakuM YWMHOM, BUHUKAE CUTYyallifd, 3a AKOI
CTPOK 3aTPUMaHHS MOXe GyTHU NPOJOBXKEHUHN B OyAb-sKOMY BUIa-
JKYy, a HOpMa Ipo Te, 110 BiH He MOKe NepeBULLyBaTH TPU FOJUHU
3aJIMIIAETHCSA MOBHICTIO 3HiBesboBaHow [1, c. 15]; mojamo mpu
uboMy, o KIIK Ykpainu 4iTko He persiaMeHTy€e NUTaHHS 06paHHA
(mpoioBXKeHHs) CTPOKIB 3aTPUMaHHS Ta YIOBHOBAaXKEHUX Ha MpU-
WHATTS pillleHHSl TPO BCTAaHOBJIEHHs (MPOJIOBXXEHHSI) CTPOKIB 3a-
TPUMaHHS, IO BUJAHO 3 INOpPIBHAHHA 4. 2 Ta 4. 4 cT. 298-2
KIIK Yxpainmu.

€ pAaA nuTaHb i 100 3aCTOCYBaHHA JAi3HaBauyeM BUJIYYEHHH
peyeil i JOKyMeHTIB. 3a HAABHOCTI HOPMHU: — y BUHATKOBUX BUNA[-
Kax BUJIY4YeHi pedi i JOKYMEHTH MOXYTb OYTH MOBEPHYTI BOJIO-
JIbLIEBI [10 pO3rJiAAy NPOBa/PKeHHH NMPO KPUMiHAJbHUU NPOCTYINOK
0 CYTi, — Te, IKi caMe BUMNAIKU X04a 6 NpHUOJIU3HO MAaIOTh KBaJidi-
KyBaTHCA AK BHUKJIOYHI, He BKa3aHo, a Lie 3a CTaBUTb i/l CYMHIB
oOMeXXeHHs IpaBa 0cOOU Ha BiJibHe BOJIOJiHHS CBOIM MallHOM «Ha
yMOBaX, epebayeHux 3aKOHOM», SIK Toro BuMarae [IpoTokos 1 g0
KonBeH1ii nIpo 3axuCT npaB JIIOAMHU | OCHOBOIIOJIOXXKHUX CBOGOJ,
[7, c. 11]. KpiM Toro, 3 HE3pO3yMiZIMX MOTHUBIB HOPMa, fIKa BKa3ye
Ha Te, 10 peyi i JOKyMeHTH, 3a3Ha4yeHi y YaCcTUHI nepiuii niei ctat-
Ti, BUSHAIOTbCS PEYOBUMHU JOKa3aMH, NpPO 10 Ji3HaBa4yeM BHHO-
CUTbCS Bi/ITOBi/IHA TOCTAHOBA, CTOCYETHCA JIHIle peyuel i JOKyMeH-
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TiB, BUJIy4eHHUX MiJ yac obLIyKy 3aTpHMMaHOI 0cobu, a He 3arajioM
BUJIyYEHHX pedel i JOKYMEeHTIB, X04a BUJIyYeHHS MOXJ/IMBe B XOJi
3aTpUMaHHs, OOLIYKYy 3aTpUMaHOl 0cobu abo orasaay pedyeit (4. 1
cT. 298-3 KIIK Ykpainn).

BianosifgHo, NponoHyeEMO BHeCTH HacTynHi 3MiHM go KIIK
Ykpainu: y ryaBi 11 nepedopMysil0BaTH HOPMU CTOCOBHO BUKJIUKY
3 ypaxyBaHHSIM BUKJIMKY Jji3HaBa4eM; YTOYHUTH MOPALOK NPOLOB-
>KEHH{ CTPOKIB 3aTpUMaHHA B X0/ Zji3HaHH4; 4. 2 cT. 298-3 BuUKJIa-
CTHU y peJakLii: «2. BusydeHi pedi i JOKyMeHTH, 3a3Ha4eHi y 4acTHU-
Hi mepiuiii 1iei cTaTTi, BU3HAIOTbCS PEYOBHUMU J0KA3aMH, PO 110
Jli3HaBayeM BUHOCHUTbLCSA BiANIOBiJIHA IOCTAHOBA, Ta NPUELHYIOTHCH
J0 MaTepiaJiB Ai3HAHHA.
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MukoJia 3y6aHCbKMIA,

acmipaHT kadepu
KpPHUMiHa/IbHO-TIPABOBUX JUCLIUILIIH
(/Tesiscbkuli depacasHutl yHigepcumem
8HympiwHix cnpas)

NOHATTSH BIICLKOBOTO 3JI0YMHY
BIAMOBIIHO 10 MDKHAPO/JHOTO
3AKOHO/IABCTBA

CTpiMKUHN pPO3BUTOK IHCTUTYTY KPUMiHa/JbHOI BiANOBiJab-
HocTi Qi3nYHUX 0cCi6 B MiXHapoAHOMY NpaBi, AKMH MaB Micue B
0CTaHHbOMY JecATUIITTI XX cT. Ta Ha no4daTky XXI CT. npuU3BiB [0
MOSAIBA HOBUX OPTaHiB MDXXHApOJHOr0 KPUMIiHAJbHOTO PaBOCY 4.
OkpiM MiXHapoJHUX KpUMiHAJbHUX TPUOYHAJIB JJis KOJULIHbOI
Orocnagii Ta PyaHau, mo 3arajoM GyJiM JOCHTb cx0Xi Ha HroopH-
6ep3bKUil TpubyHas, 6yJI0 CTBOPEHO HU3KY iHIIHUX OpraHiB MpaBo-
CyAns, IKi MOXKHa BiIHECTU 0 JBOX 30BCiM HOBUX rpyIl. [lo nepioi
Ha/IeXKUTh MiXKHapoJHUN KpUMiHa/JIbHUHN Cy[, SIKUH CTaB NepLIUM
NOCTiIAHO [il0YMM OpPraHOM MiXXKHapOJHOI KpUMiHa/JAbHOI HOCTHULI,
Jlo Apyroi - 3MillaHi Ta iHTepHalioHa/li30BaHi cyAu i TpubyHaIy,
AKi MOEAHYIOTh B COOi eJleMeHTH, IpUTaMaHHi K [Js MiKHapoJ-
HUX, TaK i HaljiOHAJIbHUX CYyJOBUX OpPTaHiB.

[IpoTe, cTBOpeHHA Ha3BaHUX BUIle OPraHiB MOPOJUJIO PAL
HOBUX Mpo6JieM, 0/IHA i3 AKHUX Ile BiICYTHICTh €AMHOTO MiAX0OAY J0
PO3yMiHHSA NOHATTSA BOEHHOTO 3JIOUYUHY.

CaMm ke TepMiH «BOEHHUU 3JI0YMH» 3'IBUBCS Jinile B 1946 p.
y cT. 6 CratyTy Mi>kHapoJHoro BilicbkkoBoro cyy B HropH6eprsi, fe
3a3Hayasiocd, 10 TaKUMHU CJIiJ, BBXXaTH NMOPYLIEHHS 3aKOHIB i 3BU-
yaiB BiliHM, 110 BKJIIOYAOTb BOUBCTBA, }KOPCTOKE MOBO/XKEHHS 260
JlenopTanilo LUBIJIbHOIO HaceJeHHS Ha OKYIOBAaHHUX TEPUTOPIAX,
BOUBCTBO a60 >KOPCTOKE MOBOJKEHHsI 3 BilCbKOBONOJIOHEHUMH,
BOUBCTBO 3apy4yHMKIB, pO3KpaJaHHS JepkaBHOI abo NpUBATHOI
BJIACHOCTI, 6e3rjy3/ie pyHHYBaHHS HaceJleHUX NMyHKTIB, 110 He 3y-
MOBJIeHe BilicCbKOBOIO He0OXifHicTIO [3, c. 372-373].
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OCHOBHI MOJIOKEHHS >KEHEBCbKOI KOHBEHIil B SKHUX 6yJiO
3aKpimjieHo Mi>kHapoJHe ryMaHiTapHe npaso micas Jpyroi cBiTo-
BOI BillHM, OKpIM iHIIOTO0, MICTATh NEepPIIMU B icTOpil mepeJik Bo-
€HHUX 3JI0UYMHIB, NiJ AKUMU PO3yMiJH ceplO3Hi NOpyIlIeHHs KOH-
BeHIili, BpaxoByuU crneyudiky BiJHOCHUH, BPeTyJbOBaHUX KOX-
HO10 i3 HuX. [[pUuyoMy KOKHA 3 YOTUPbOX ’KeHeBChbKUX KOHBEHIIiN
MoJla€ BJACHUU IHepeslik MpPaBONOpYLIeHb, pa3oM CTBOPIOIOYU
e€auHy cucteMy. Jlo HUX BIJHOCATBbCA HACTYIHI [Jil: HaBMHUCHe
BOUBCTBO; KaTyBaHHS i HeJOJCbKe NMOBOJKEHHs, BKJIOYa4u bi-
0JIOTiYHI eKClepuMeHTH; HaBMUCHe CIIPUYMHEHHA BaXXKHUX CTpa-
KJaHb abo cepH03HOTO KaJillTBa; HAaHECEHHS IIKOJAU 3/J0pOB’I0;
He3aKOHHE 3HUIEeHHS | NPUBJIaCHEHHSI MaliHa, SIKLI0 BOHO He BU-
KJMKaHe BiMCbKOBOK HeOOXiZHICTIO; MPUMYC IUBIJIBHOI 0CO6M
a6o BiliCbKOBOIOJIOHEHOI'0 CAYKUTH B 30pOMHUX CUJIAX JeprKaBU
NPOTUBHUKA; 1036aBJIeHHs MpaBa Ha HeylepeKeHe CYJOYMHCT-
BO; HE3aKOHHA JieNopTallis, nepemilleHHs LIUBIJIBHUX 0Ci6, 1110
nepebyBalOTh MiJi 3aXUCTOM; HE3aKOHHUU apellT [UBIJIbHUX OCib,
10 nepebyBarOTh MiJ 3aXUCTOM; 3aXOIJIEHHs 3apy4HUKiB. HaBe-
JleHUH nepeJiik CyTTEBO OyB NPOJIOBXKEHHU Ha ocHOBI [lojaTKoBO-
ro npotokosy Ne I 1977 poky, BKJIOYUBIIA B YUCIO CEPHO3HUX
NOpylIeHb 1lle TaKi: NpoBeJleHHA IeBHUX MeJUYHUX eKCIIepUMeH-
TiB; MepeTBOPEeHHS LIUMBIJIbLHOTO HaceJleHHs, OKPEMUX LIUBIJIbHUX
0ci6 abo JeMisiTapu30BaHUX Ta 6e3MeYHUX 30H B 00'€EKTHU HANAY;
3/lilCHEHHs HanaJy HeBUOIpKOBOI0 XapaKTepy, 110 3adinae muBi-
JIbHe HaceJieHHdA abo IUBiJIbHI 06’€KTH, KOJIM BiJloMO, 1[0 TaKUH
Hamna/, 6y/ie IpUYMHOI0 BEeJHKOI KiJIbKOCTI CMePTHUX BUNAAKIB Ta
rnopaHeHb cepeJ; IUBIJILHUX 0Ci6; BipOJIOMHE BUKOPUCTAHHS eMO6-
nemu YepBoHoro Xpecrta, YepBoHoro IliBMicang Ta iHIIUX 3axuc-
HHUX Ta pPO3Ni3HaBaJIbHUX 3HAKIB; NepeMillleHHA OKYINYI40k JAep-
»KaBOI0 YAaCTHUHU Il BJIaCHOTO LMBIJIbHOI'O HaceJleHHA Ha OKyIlOBa-
Hy TepuTOpilo abo Aenopralis 4 nepeMiimeHHs Bcboro a6o yac-
THHU HaceJeHHA OKYIIOBaHOI TepuTOPil; HeBUIIpaB/jaHa 3aTPUMKa
penaTpialii BiicbKOBOIOJIOHEHUX a00 IUBIJIBHUX 0Ci0; amapTeis;
Hamna/J Ha iCTOpUYHi NaM’ ITHUKHU Ta PsJ, iHLIUX.

PizHoro poay ck/iaJiu BOEHHHUX 3JIOYUHIB nepea6adeHi psijioM
IHINUX JOKYMeHTiB. BOHU MiCTATBHCA y M0J0XKeHHAX ['aa3bKol KOH-
BeHI|ii NP0 3aXUCT KyJAbTypHHUX LIHHOCTEeH MiJ, 4yac BIHMCbKOBUX
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koHOJikTiB 1954 p., KoHBeHuil npo 3a6opoHy BilicbkkoBOro a6o
6y b-KOr0 iHIIOTO BOPOXXOr0 BUKOPUCTAHHS 3aco6iB BIJIMBY Ha
npupopHe cepegosuuie 1976 p. OkpeMo cJii BUAIIMTH YCTaHOBYI
JOKYMEHTH OpraHiB Mi>KHapOoJHOI KpPMMiHa/JIBHOI I0CTULi], 30KpeMa
CTraTyTu MDKHapOJHHMX Ta 3MillaHUMX BOEHHUX | KPHUMIHaJIBHUX
TPUOYHATIB.

MoxkHa BUIIIUTH 6JM3bKo 150 cksaziB 3/104MHIB, AKi ciif,
BBa)KaTU BOEHHUMHU. Ta Ha)kasb BCi BOHU XapaKTepU3YIOThCS MeB-
HOI CYKYIHICTIO O3HaK, fKi € NpUTaMaHHI KOXXHOMY CKJIaJly 30K-
peMa i rpymni 3arasioMm. Ha cboro/iHiimHi# 4ac MokHa BU/IIJIUTH IT'ATh
TaKHUX O3HaK:

1) Jii, mo ckJiagaioTh 06'€KTUBHY CTOPOHY BOEHHHUX 3JI0-
YUHIB, BUMHSIOTHCS MiJ yac 36podHOro KOHQJIKTY 1 € noB’si3aHi 3
HUM. /laHa o3HakKa NoeAHYye B cobi ABi. [lo-nepiue, JaHa 03HaKa xa-
pPaKTepU3ye CUTyalilo, IPU AKIA BUMHAETHCA AAHUW 3JI04MH. Bin
MOXKe BUMHSITHCS BUKJIIOYHO Mifi yac 36poiiHOro KOHQJIIKTY, ajpke
BigloMo, 1o aii, AKi mijg yac 36poHHOT0 KOHPJIKTY € BOEHHUMH 3J10-
YMHaMH, B MUPHUH 4Yac 6yayTb KBajdidikyBaTucA Mo iHIIOMY (Ha-
MNPUKJIAJ, K 3JIOYMHU NPOTHU JItoCcTBA). [Ipu 1bOMy He Ma€ MpUH-
[UIIOBOTO 3HAYEHHS XapaKTep (MDKHAPOAHUM YM HeMI>KHApPOAHUH )
JlaHoro 36poitHoro koHoJikTy. [IpoTe focUTh 6arato Aep:kaB HifT-
PUMYIOTh NO3ULiI0, 110 30pPOHI KOHPJIKTU HeMiKHApOJHOro Xa-
paKTepy BiJHOCATHCA BUKJIIOYHO A0 IX BHYTPILIHBOI IOPUCAUKIIIL.
KpiMm Toro, nepeJiik [ili, siki BBaXXalOTbCSI BOEHHHMH 3JI0UYMHAMH,
TYT 3HAa4YHO KopoTui. JlogaTkoBui npotokos Ne Il 1977 p., noJio-
)KEHHA AKOTO B OCHOBHOMY PeryJIlOI0Thb Ail CTOpPiH B XOAi Takoro
poay KoHOJIIKTIB, HE MiCTUTD »KOJJHUX HOPM, 1110 BUSHAYAIOTh KpU-
MiHaJIbHY BiJANOBiJaJbHICTL IHAUBIAIB, a BU3HAYEeHHH BOEHHUX
3JI0YMHIB, 10 CKJAJOCAd B 3BUYAEBOMY MDKHApOAHOMY IpaBi, TYT
BUSABJISAETHCA JAJIEKO HE TAKUM YiTKUM, K Y BUIIaZKy MI>)XHapOJHO-
ro kKoHQJIKTY [2, c. 343-344].

OpHak, 6i1p1IiCTh HAYKOBLIB BUCJIOBJIIOIOTHCS 32 PO3ILIHPEHE
TpPaKTYBaHHS BOEHHHUX 3JIOUMHIB i NPONOHYIOTh BKJIOYHUTH B HUX
MOpYLIEeHHA I'YMaHITapHOTO MpaBa, BYUMHEHHI MiJ| YaC HEMDXXHAPOJ-
HUX 36poiiHUX KOHQIIIKTIB. Llg nosunisa 6ysa nigrpumana Komiciero
MidkHapojgHoro nmpasa Ta OOH [1].
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TakuM 4YMHOM, Taki 3JIOUMHU 3aBXAW TMOBUHHI O6yTH
noB’si3aHi i3 36poHUM KoHPJikTOM. TakUM 4YMHOM, Aii, SIKi KBaJIi-
GIKYIOTbC AK BOEHHI 3JI0UMHHM, TNOBHMHHI BUMHATHUCA fIK «aKT
BiliHM», B iHILIOMY BHUMaJKy BOHU OYyAYTb SIBJSATH CO6O0I0 3arajbHO-
KpPHUMIiHaJ/IbHI 3JI0YHHH.

2) BuuHeHHs [iii, [0 BBaXKalOThCS CEPHO3HUMMU MOPYILEH-
HIMM HOPM MIiKHapOJHOT'0 ryMaHiTapHOro mpasa. Tomy, Taki il
MOBUHHI MOCATaTH Ha HAWBAXJIMBILII NPUHLUMIU MiXKHApPOHOTO
rYMaHITapHOTO IMpaBa, TOOTO BBAXKATHUCS CEPUO3HUMHU IMOpPYLIEH-
HSIMU HOPM Li€l ranysi. flk cka3zaHo y pimeHHi AnesnsiiiiHoi kaMepu
Mi>kHapoJTHOTO KPUMiHaJbHOrO TPUOYHaIy AJs KOJUIIHBLOI HOro-
caaBii, mopyuieHHs] TOBUHHO OYTU CEPHO3HUM, TOOTO MOPYyIIyBaTH
HOpMY, siKa nepefbayae 3axUCT HAWUBaXKJIMBIMIUX LiHHOCTeH, mpu
IIbOMy HOro HacC/liAKY NOBHUHHI 6YTH TpariyHUMU s *KepTBU. Tak
HalpuKJaj, MPUCBOEHHSI KOMOATaHTOM Ha OKYNOBaHii TepuTopil
OyxaHKU XJ1i6a, 1[0 HaJEXUTb MUPHOMY KHUTeJI0, € MOPYIIEHHAM
['aa3pKOro MoJIOXKeHHSI NMPO 3aKOHM Ta 3BMYAl CYXOMyTHOI BiHHW,
O/JHAK He € CEpHO3HMUM MOPYIIEHHSIM HOPM MiXKHApOAHOT0 TYMaHi-
TApHOI0 MpaBsa.

Ak HacnigoK, Taki Ail BBaXXalOTbCsl BOEHHUMM 3JI0M4MHAMH He-
3aJIeXKHO BiJ iX HacaigkiB. 3arajgoM cij ckasaTH, 110 6iJbIIiCTh BO-
€HHHUX 3JI0YMHIB NOB’sA3aHi i3 3an0/iAHHAM CMepTi, NOpaHEeHHSAMH,
3HUILIEHHSIM Y4 He3aKOHHUM 3axoIlJIeHHSAM MaiiHa. [IpoTe, He 3aB-
AW Taki Ail MOBUHHI NMPU3BOAUTH [0 BKa3aHUX HacaifkiB. Tak,
30kpeMa EsleMeHTH 3/104MHIB BUXOAATH 3 TOTO, 1110 Hana/ Ha migsa-
XUCHUX 0Ci6 YU NMpOBeJIeHHS HaJl HUMU MeJUYHUX eKCIIepUMEHTIB
OyJle BOEHHMM 3JIOUMHOM He3aJIeXXHO Bif ix HacifkiB.

3) Taki fii BUMHSAIOTBCA KOMOaTaHTaMH abo ocobaMu, sAKi
MOXYTb BifAaBaTd iM Haka3u. Hopmu MixkHapoJHOro rymaHiTtap-
HOI'0 IIpaBa MalTb Ha MeTi BpPeryJIl0OBaTH BiJJTHOCMHU MIX Jepa-
BaMH, 3 METOI0 MaKCUMa/IbHO 3aXUCTHUTH >KepTB BiHU. TakumMm 4mu-
HOM, BUKOHAaHHS IX IPUIIMCIB Jep:KaBy MTOK/IaJal0Th Ha CBOI 36poii-
Hi CUJIM Ta NPUPIBHSAHI A0 HUX QOPMYBaHHS, pyXU ONOPY, HACEJIEH-
HSl HEOKYIIOBaHOI TepUTOpii, 1110 CTUXIHHO GepeThbcs 3a 36po0 NpU
HabJIMKeHHI Bopora, NapTU3aH TOINO. BBaXkaeThbcs, 1m0 Taki ocobu
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OTpUMaJI BiJi Aep:kaBU IPaBo BeCTH 36polHy 60pOTLOY i B JAHOMY
BUIIAIKy BUCTYNAIOTh AK NIPeJiICTABHUKH Jiep>KaBU.

4) 06’eKTOM TOCSATaHHS € 0CO6U, L0 3HAXOAAThbCA IIiJ
3axXMCTOM MiXKHApOAHOTO TyMaHiTapHOro mpaBa (4d IX mpagsa).
BiiiHa - e 3aBX/U BiIHOCUHU MiX ZepkaBaMu (Ta iHIIUMU cy6’eK-
TaMW Mi>)XHapoZHoro npasa). lliyiiro BilHU € 3HUIEHHS BiliCbKOBO-
ro NOTeHLia/y AepKaBU-MIPOTUBHUKA, HOTO 36pOMHUX CHJI, TEXHi-
KM, BOEHHUX O0’€KTIB, 3 METOI0 JOCATHEHHS] IMEBHUX MOJITHUHUX
1iJied, a 06’€KTOM Halaay He MOXYTb 6YTH 0COOU Ta 00’€KTH, sKi
He € BOEHHUMH [4].

[lizcyMoBylouM HaBeJieHe BUILle, MOXKHA cHOpPMyBaTH MOHSAT-
T BOEHHOTO 3JIOYUHY. Tak miJf BOEHHUM 3JI0Y4UHOM CJIiJi pO3YMIiTH
Mi)KHapOJAHUHM 3JI0YMH, L0 YMHUCHO YU 3 Irpy6oi HeobGepexHOCTi
BUMHAETHCA BOWIOYHMMU CTOPOHAMHU Ta NIPUPIBHAHUMM 10 HUX 0CO-
6aM{ 4yM O BiHOLIEHHIO [0 HUX LHMBIJIbHOI 0C060K0 MmijA yac
36poiHOr0 KOHQJIIKTY i [0JIAIra€ y MacoBOMY i cepiio3HOMY mopy-
LIeHHI HOPM MDXKHapOAHOr0o I'yMaHITapHOro IpaBa Ta NOCATA€E Ha
NiZiI3aXUCHUX 0Ci6, IX MpaBa YM HaWBaXJMBILIl NPUHLUNU MiXHa-
pPOZLHOI0 ryMaHiTapHOro npasa.
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Ta ix BigMiHHICTD y MikHapogHoMy npaBi. Bive. 2014. Ne 8. URL:
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Pokcos1ana KinMkeBuy,
BUKJIa/a4 Kadeapu
KpPUMiHa/IbHO-NIPABOBUX JUCLUILIIH
(/TvsigcbKull depocasHull yHisepcumem
8HympiuwHix cnpas)

€BPOINENCbKHU OXOPOHHUM OPJIEP

[IpoTAroM ocTaHHiX POKiB 3Ha4YHa yBara 3 60Ky €Bponeich-
KOI CHIJIbHOTH NPUJINAETbCA MMTAHHIO 3aXUCTy NpaB Ta 3aKOHHUX
iHTepeciB MoTepNiyINX, a TAKOXK IHIIKX 0Ci6, 1[0 TOTPe6yTh 3aXHC-
Ty B KpPHUMiHAJbHOMY MNPOBAa/DKEHHI, SKWU HalliOHaJbHI OpraHu
Jlep>kaBHOI BjaJid 3060B’si3aHi IM 3ab6e3neyrTH. Y 3B’SI3Ky 3 LUM
BUHMKJIA HEOOXiZHICTh BiHANTH MeXxaHi3M CHiBpOOGITHULITBA MiX
JepxkaBaMu-uieHaMu €C, skUil 6 rapaHTyBaB B3aEMHE BU3HAHHS
BCix pillleHb 1070 3ax0/1iB 3a6e3neyeHHs 6e3neKH 0ci6 y KpuMiHa-
JIbHOMY NPOBa/X)KeHHIi. BUZjaeThcs, 1110 Ha 3arajlbHOEBPOIENCHKOMY
piBHI HeobOXijHO OyJI0 NPUHHATH JOKYMEHT, IKUW 6 rapaHTyBaB,
1110 3aXUCT HaZlaHU $isudHili 0cobi y ofHil fepxaBi-uieHi EC 6yae
NiATPpUMyBaTUCA Ta MOPOJIOBXKYBAaTH [iATU Yy IiHUIIA [AepaBi-
yaeHoBi €C, y ikilt 0co6a TUMYacoBO MepebyBae abo MPOKUBAE.

TakuM JOKyMeHTOM cTaJja AupeKTHBa EBponelicbkoro [lap-
gameHTy Ta Pagu €C mpo €BpoOMeNCbKUN OXOPOHHUH OpJep
Ne 2011/99/€C Big 13 rpyaunsa 2011 p, ska noBuHHA 6yJ1a 6yTH iM-
IJIeMEeHTOBaHa y HaljioHa/IbHe 3aKOHOJABCTBO Jep)aB-4JyieHiB €C
Jo 11 ciyna 2015 p [1].

BuinesrajiaHa JUpeKTHBa Ma€ Ha MeTi NPOJOBXKeHHS Aii 3a-
X0/1iB 3a6e3MeyeHHs 6e3neKu 0cib, siki 6yJ/iM 3acTOCOBaHi 10 0COO6HU
Ha TepuTopii oagHOI AepxkaBU-4eHa EC y pa3i nepeizay Takoi ocobu
Ha TepuToOpilo iHIWOI AepxaBu-4ieHa €C. Y cT. 2 JUPEKTHUBU 3a3Ha-
yeHa AediHilLisg eBponeicbKOro 0XOpOHHOTO OpJepy, MiJl SKUM Bap-
TO PO3yMITH pillleHHs, IPUHAHATE CyA0M ab0 iHUIKMM OpraHoM O HOI
JepxaBu-wieHa €EC (3amuTyrodoi Jep)kaBu) MpO 3aCTOCYBaHHSA
3axXo/iB 3a0e3medyeHHs 0e3MleKH, Ha OCHOBi IKOro KOMIIETEHTHUH
opraH iHmioi gepxaBu-yjeHa EC (BUKOHY0OYOI Jiep>kaBH) 3aCTOCO-
BY€ MEBHUH 3axiJi YU 3aX0/IM BijIOBiTHO A0 CBOr0 HalliOHAJbHOTO
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3aKOHOJZaBCTBa 3 MeTOI0 IPOJOBXEeHHA 3[iMCHEHHA 3axXUCTy 0XO-
POHIOBaHOI 0CO6H.

BapTo 3ayBakuTH, 1110 yMOBOIO BUJAHHSI OXOPOHHOI'0 OpJiepy
€ Te, 1110 3aX0/i1 3abe3neyeHHs 6Ge3MeKH NOBUHHI yKe 6yTU NpUKH-
ATI Ha TepUTOpil 3aNUTYIOUOI JepkaBu. TO6GTO 3MiCT I1bOrO OpAepy
MOJIATA€E He B 3aCTOCYBaHHI HOBUX 3aX0/[iB 3a6e3MeyeHHs] 6e3MeKH
Jlo IeBHOI 0CO6H, a Yy TPOJOBXKEHHI yKe iCHYIOUMX 3aX0/IiB, IKi 6y/IH
NPUHAHATI B OJHIN JepxaBi-uieHi €C mogo ¢isuyHol ocobu y pasi
11 mepei3Zly Ha TepUTOpIIO iHIIOI AepkaBU-4ieHa EC.

Oco6uuBICTIO Li€l JUPEKTUBU € CYO'€KTHUN CKJIaJ, BUJAHHSA
Ta BUKOHAHHS OpJepy, OCKIJIbKM B Hill HEMa€ 4iTKOi BKa3iBKHU Ha
opras, 110 MOXe BHJaBaTH Ta BUKOHYBaTH OpJiep, @ BUKOPUCTOBY-
€TbCA JIMLIE 3aKOHOJAaB4Ya KOHCTPYKIl «KOMIIETEHTHUH OpraH».
[Ipn nboMy BCcTaHOBJIEHA BUMOTA NIPO Te, 110 KOKHA JepKaBa-4JieH
€C noBuHHa noBigoMuTH EBponeiicbKy Komicito npo Te sskuil cyzo-
BUM 260 CX0XKMU [0 HHOTO OPraH € KOMIETEHTHHUM BiJIMOBIJHO /10
il HalioHa/bHOTO 3aKOHOJABCTBA BHU/JAABAaTH Ta BUKOHYBAaTH 0XO-
poHHUH opAep. Komicia moBuHHa 3po6bUTH Taky iHdopMaLilo Npo
KOMIIETEHTHI OpraHU KOXXHOI JepxaBu-4ieHa €EC JOCTYNHOWO [/
BCcix aepkaB-uyieHiB €C. llikaBo, 1110 KOMNETEHTHUN OpraH, IKUU
BU/JIA€ OpJlep Ta SAIKMA BUKOHYE OpAep MOXYTb OyTH pi3Hi opraHy,
OCKIJIbKU y AUPEKTHBI HEMa€e BUMOTH IPO BU3HAYEHHS JIMLIEe 0JHO-
ro KOMIIETEHTHOTO 3a BUJJaHHS Ta BUKOHAHHSA OpJlepy OpraHy.

BBaXka€eThCs, 1110 TPUYUHOI TAKOI HYYKOCTI Y BUOOPiI KOM-
NeTeHTHUX OpraHiB € BpaxyBaHHf pi3HUX NpPaBOBUX TpaAuULiH
AepkaB-uiieHiB €C. Takuil niaxif c/if BBaxKaTHU NpaBUJIbHUM, OCKi-
JIbKM rapMoHi3alliisi He Ma€ Ha MeTi ToTaJbHY yHidikaljito 3aKoHoO-
JlaBCTBa, a 3ajla€ JiMlle 3arajbHi HampsMKU AJis 30JIMKEeHHS, a
LIJIAXYA Horo peajiszauii fep>kaBu o6UparOTb Ha BJIACHUU po3cyn 3
BpaxXyBaHHSM NPaBOBUX TPAJAULii KOHKpPETHOI AepkaBu [2, c. 139].

Juia 6inbuiocTi feprkaB-yieHiB €C KOMIIeTeHTHUMU OpraHa-
MU BUJABATH OpJep € CyA Ta NPoKypaTtypa. Jluile B ofHIN AepxaBi
LIMM OpPTaHOM € noJiinis. ¥ 6iibmocti AepkaB-4ieHiB €EC KoMneTeH-
THUMHU BUKOHYBAaTH OpJlep € CYZOBi opraHu, HalGisbll TepUTOpia-
JIbHO HaGJIMXKEHI 10 0co6H, 10 MOTpebye 3axucTy. Akio x Micue
MPOKUBAHHS, Miclle3HaX0/[XKEHHS TaKoi 0COOH HeBizjoMe, TO Cy10Bi
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OpraHu y CTOJIMLI € KOMIIETeHTHUMHU OpraHaMu BUKOHYBATH 3axU-
cHu# opaep [3].

[lix 3axomaMu 3abe3neyeHHs Ge3neKu 0cib6 ciaif, po3yMmiTu
pillleHHs] y KpUMiHaJbHOMY NPOBA/KEHHI, 1[0 MPUHHSATE y 3anu-
TYIOUill AepxkaBi BifnmoBigHO A0 ii HalliOHaJbBHOrO 3aKOHOJABCTBA
Ta MpPOLEeAYPH, 110 Iepedadae 3aCTOCYyBaHHS 0JHOT'0 YU JeKiJIbKOX
3a60poH Ta O6MeXKeHb, 10 HAKJAJalTbCS Ha 0COOYy, fKa MOXe
CIPUYMHUTH Hebe3MeKy, siKa 3arpoXKyBaTHUMe KUTTI0, CBOGO/I, riji-
HOCTi, NCHUXOJIOTIYHOMY Ta MNCHUXIYHOMY, CEKCyaJIlbHOMY 6J1arorno-
JIy4yIo.

Ct. 5 /lupeKTUBU BCTAHOBJIIOE Nepeik 3axo/iB 3abe3neyeH-
Hsl 6e3MeKH, [0 AKUX HajleXaThb:

— 3abopoHa BiZ|BiyBaTH NEBHI Micld, y IKUX 0003, 1[0 M0-
Tpebye 3aXUCTY, IPOKUBAE abo BiABiAYE;

— 3abopoHa abo OOMeXeHHs CHiJIKyBaHHs i3 oco6oro, 110
MOTPebYE 3aXUCTY, Y 6yb-sKik ¢opmi, 30kpeMa 1IssxX0M TesiedpoH-
HOTO 3B’SI3Ky, €JIEKTPOHHOTO a60 3BUYAaWHOTO JIMCTyBaHHS, paKcy
a6o iHIIKX 3ac06iB 3B’A3KY;

— 3abopoHa abo oOMeXeHHSI HAOJMXKATHUCS [0 0COOH, IO
NnoTpebye 3axUCTy HA IIEBHY BU3HAYEHY JMCTaHILiIO.

[Ipodecop II. H. BiptokoB [4, c. 40] 3a3Hauag, 1o nepeJiik 3a-
X0/iB 3abe3neyeHHs Oe3neku, mepefbayeHUN y AUPEKTUBI, Mae
BUUEPNHUNM XapakTep, OJHAK y HaliOHAJbHOMY 3aKOHOJABCTBI
JepaBu-uieHd €C MOXKyTb BCTAaHOBJIIOBATH 1 iHIII 3axou 3a6e3-
nevyeHHs 6e3MneKH 0cib y KpUMiHa/JIbHOMY NPOBa/XKEHHI.

CT. 6 AUPEKTUBU PETYJIIOE NlepelyMOBU BHU/IaHHSI €BPONENCh-
KOr0 OXOPOHHOTO opJepy. BiH Moxe 6yTH BUAAHUH, KOJU 0C06a,
1110 TOTpebye 3axXUCTY, BUpilIU/a NepeixaTH y iHIIY Aep:KaBy-4/ieH
€C as1a nocTifiHOro NpoXuBaHHS abo TUMYacOBOTO NepebyBaHHS.
Buparouu OXOpOHHUH oOpAep, KOMIETEHTHHUHM opraH 3aluTyrouol
Jlep>kaBy MOBUHEH BpaxyBaTH TepMiH mnepebyBaHHS 0co6U Ha Te-
puTtopii iHwoi gepxkaBu-4ieHa €C Ta cTyniHb nmoTpebu ocobu B ii
3aXHUCTI.

KoMneTeHTHUH opraH 3amUTyIOuOi JepaBU MOKe BUJATH
OXOPOHHUU opZep JulIe 32 KJIONOTaHHAM 0CO6H, 110 MOTPedyE 3a-
XUCTy Ta Jivlle micasi nepeBipku ¢$aKTy 3aCTOCYBaHHS 10 0COOU
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3ax0/jiB 3aXUCTY Yy CBOiU AepxaBi. OfHaK, JefkKi AepxkaBu-4jieHu €C
dopmMasnizyBanu npoueaypy BUAadi opaepy, epeAbadyuBLIN Y CBO-
€My HalliOHaJIbHOMY 3aKOHOJABCTBI J0JAaTKOBI BUMOTH, TaKi fAK
HeoOXiHICTh A/ 0cO6U OOGIPYHTYBaHHA Ii mepei3fy y iHuy aep-
kaBy €C abo BUMOrM I110J0 TPHUBAJOCTI TaKOro nepebyBaHHSA
(He meHme 3 micani) [3].

Ocob6a, mo moTpebye 3aXHUCTy BiJibHA y BUOGOpiI opraHy 10
AKOT0 MOXKe HaJICUJaTH TaKe KJIONOTAaHHA: 0 KOMIETEeHTHOr0 Op-
raHy 3allUTYI0Uoi Aep:kaBU abo BUKOHYIOUOI JAep:kaBU. Y pasi, AKI1o
TakKe KJIONOTaHHS 0coba nojasa 1o KOMIeTeHTHOI0 OpraHy BUKO-
HY0OYOl Jep:KaBH, Lledl opraH MOBMHEH HeralHO HaNpaBUTH Lel
3amuT A0 KOMIIETEHTHUX OpraHiB 3anuTyro4oi gep:kaBu. Lig Hopma
JUPEKTHUBY BUAAETHCS He JIOTIYHOI0, OCKIJIBKY Nepei6avae 3aiBUN
dopmMasnism npu npoueaypi BUAAHHS OpAepy, 110 MOXKe NPU3BECTU
Jlo 3arsaryBaHHs 4dacy. [JouinbHime 6yji0 6 06MEXUTH KOJIO IUX
Cy6’eKTiB Ta 3aKpiMUTU MOXKJIMBICTb NMOJAHHS KJIOMOTAaHHS IPO
3aCTOCyBaHHSAl 3aXOJiB 3axXMCTy JIMIIe [0 KOMIETEeHTHUX OpraHiB
3alUTYIOY0] JepxKaBH.

JlocuTb NMPOTPECUBHOI0 BAapTO BBaXXaTU HOPMY JUPEKTHUBH,
o0 nepejbayvae oKkpeMi npasa AJs1 0C06H, SIKa CIPUYMHSIE 3arpo3y
JUISL XKUTTS i 3l0pOB’sl, B3SITUX MiJl 3aXUCT 0Ci6, a caMe MpaBo GyTH
BUCJIyXaHUM IlepeJi BUJayelo opJlepy Ta IpaBo OCKapXKyBaTH 3axiJ
3abe3neyeHHs1 6e3neku. [leski fepxkaBu-uneHu €C, feTasisyBaau
I[}0 HOpMY, 3aKpilKBIIY NPaBUJIO NPO Te, AKLI0 0€06a, 110 CIPUYHU-
Hsi€ Hebe3IeKy He OyJia BUCAyXaHa Iij 4ac cyZj0BOro NpoBa/KEHHS
MiJl Yac SIKoro npuiMaJsiocs pilieHHs1 Ipo 3aCTOCyBaHHS 3aXx0/y 3a-
6e3neyeHHs 6e3MeKy, IOBUHHA OyTU BUKJMKAHA [ JONUTY Npo-
TAroOM 72 rOAWH 3 MOMEHTY, KOJIU 0C006a, 1110 NOTpe6ye 3axUCTYy,
M0Jla€ KJIONOTaHHSA NP0 BUAAYY OpAepY.

Ko/ koMneTeHTHUI opraH NpuiMae pillleHHS PO 3aCTOCy-
BaHHs 0 0CO6H 3ax0/iiB 3abe3neuyeHHs 6e3NeKH BiANOBiAHO A0 Ha-
L[iOHa/JIbHOTO 3aKOHOJABCTBA /Jlep)KaBM, TO Lied K opraH 30-
60B’sI3aHUH MOBIJOMUTH y HaJIEXKHUHN COCI6 0COOY, CTOCOBHO SIKOI
3aCTOCOBYIOTHCA Iii 3aX0JH, Mpo ii MpaBO MOAABATHU KJOMOTAaHHSA
Npo BUJja4y EBpoMNeiicbKOro 0XOPOHHOTO OpAepy y pasi ii nepeizay
y iH1y gepxkaBy-uyieH €C, a TaKoX OCHOBHI NpaBuWJa MOJIaHHS Ta-
KOTO KJIOIIOTaHH4.

313



[licnag oTpMMaHHSA BiJ, KOMIETEHTHUX OPraHiB 3alUTyOY0i
Jlep>KaBH BiZiOBIZHOIO OpZepy, KOMIIETEHTHUN OpraH BUKOHYIOUO]
Jlep>kaBy MOBUHEH 6e3 HeOOGI'PYHTOBAHOI 3aTPUMKH BHU3HATH Lel
opJep Ta NPpUNHATH pillleHHs PO 3aCTOCYBaHHSA 3ax0/iB 3a6e33me-
YyeHHs 6e3MeKH, ki MorJiM 6 6yTH 3acTOCOBaHi BiANOBIAHO A0 Horo
HalliOHAJIbHOT'0 3aKOHO/IABCTBA Y CX0XKil cUTYyallii.

BapTo 3a3HayuTH, 1110 EBPONENCHKUN 3aKOHOJABelb He Tie-
penbavyae 06GOB’S3KOBOr0 TEPMiHY, MPOTSArOM SIKOTO BHKOHYIOYa
Jlep>kaBa 3060B’si3aHa BU3HAaTU EBPOINENUCbKUH OXOPOHHHUH opAep
abo NpuiHATH 3axin 3abe3neyeHHs1 6Ge3MeKU Ha HOTO OCHOBI.
Y ct. 15 [AUpeKTHBH 3a3HAYeHO JHile Te, 10 EBpONeHCbKUN
OXOPOHHUH Op/iep NMOBHHEH OYTH PiBHOILIIHHUHN Y NMPiOpUTETI i3 Ha-
I[iOHaJIbHUMHU 3ax0/laMH 3abe3nedyeHHs 6e3NeKu 100 HOro BUKO-
HaHH$, BPaXxOBYIOUM O0OGCTAaBHMHU CIPaBH, BKJIIOYAIOUM HarajabHiCTh
HaxoJly 3axMCTy, 4ac UMOBipHOro mpuUOGYTTS 0cobH, 10 MOTPeOYE
3axXMCTy Ha TEPUTOPil0 BUKOHYIOUOI Jlep>KaBU Ta CTYHiHb PU3UKY
JLJIs1 0cO6H, 1110 TOTpebye 3aXUCTy.

Ha Haw morJisj, BifiCyTHICTh HOPMaTUBHO BU3HAYE€HOTO 4a-
COBOro JiMIiTy BUKOHaHHS €BpONEMCHKOr0 OXOPOHHOTO OpAepy
HEraTUBHO BIJIMBA€E HA ePEeKTUBHICTb rapaHTill paB ocib, 110 noT-
pebyI0Th 3aXUCTy B KPUMiHA/JIbBHOMY NpPOBa/iKeHHI. JloniibHO 6ys10
6 nepefb6aYMTH y AUPEKTHUBI HOPMY NIPO Te, 1[0 KOMIETEHTHI opra-
HU BUKOHYIOUOI Jilep>XaBU MOBHMHHI NPOTATOM YiTKO BU3HA4YE€HOIO
CTPOKY NPUUHATH pillleHHS NP0 BMKOHAHHA OXOPOHHOIO OpJepy
a60 X BiAMOBUTH y HOTO BUKOHAHHI.

BignoBiiHO 10 CTAaTUCTUYHUX AAHUX, IPEJICTABJEHUX YV 3BiTi
€spomneiicbkoi Kowmicii [3] mpoTrsrom 2015-2018 pp. 3arasom
6yJ10 BUJjaHO 37 €BpONENChbKUX 0XOPOHHUX opAepiB. OfHak, Jiviie
15 opfepiB 6yJi0 BU3SHAHO iHIIOIO JepaBow-yjieHoM EC Ta Ha ix
OCHOBI OyJI0 3aCTOCOBAaHO BiZiMOBiAHI 3ax04u 3a6e3neyeHHs 6e3ne-
KU 100 oci6 (4 opaepu y 2015 p., 5y 2016 p., 3 y nepiuiit nosioBu-
Hi 2017 p. Ta 3 npoTtsirom 2017-2018 pp.)

[cHy€E KinbKa 06’€KTUBHUX NIPUYHMH, IKi AAlOThb JIOTiYHe MofAC-
HEHHSl TAKUM HU3bKUM CTaTUCTUYHUM JaHUM BHUJAHHS Ta BHUKO-
HaHHSI OXOpPOHHUX opaepiB. Ilepm 3a Bce, HaliOHa/IbHI OpraHy,
KOMIIETEHTHI 3a BHUJady €BPONENCbKOr0 OXOPOHHOrO OpAepy
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He B MOBHIU Mipi yCBiIOMJIIOIOTh TaKy MOXJIWBIiCTb. binbm Toro,
0co6H, fKi MalTh NpPaBO KJIOMOTATU NP0 BHUAAYY €BPONENHCHKOIO
OXOPOHHOTO OpJiepy He 3aBX/JH 03HAaWOMJIeH] i3 TaKOI MOXJIMBIC-
TIO 3aXMCTY CBOIX NpaB Ta 6e3neku. /A 1boro BUHUKAE JOLi/b-
HICTb 3alpoOBa/pKeHHA VY [edAKUX JepKaBax-4/eHax IpsAMOro
000B’sI3Ky HOBiOMJISITH 0Ci6 Ipo iX MpaBo MoJaBaTH KJIOMOTAaHHS
Mpo BUAavyy EBponeicbKoro 0XOpoHHOTO OpAepY.

Y 3B’s13Ky 3 Takow cuTtyanieto, Komicisg y yepBHi 2020 poky
npeacTaBuia m'saTupiyHy Ctparteriro EC mpo 3aXHCT MpaB MOTEPITi-
Jaux (2020-2025 pp.) [5]. ¥ upboMy JOKyMeHTi Brieplie npeacTaBJie-
HO KiJIbKa OCHOBHUX IPiOpPUTETHUX HANpPSIMKIB po60TH — edeKTHUB-
Ha KOMYHiKallid i3 MoTepIiJIMMU Ta CTBOPEHHS JJI HUX CIIPUATIIU-
BUX YMOB [iJI TIOBiJOMJIEHHA PO KpUMiHa/IbHE NPaBONOPYILIEHHH,
NOKpallleHHsl CTaHAAapTiB MiATPHUMKU Ta 3aXUCTy HaMbinbil Bpas-
JIUBUX KaTeropi nmoTepniJiux (PKepTBU T'eHJIEPHOTO HACUJbCTBA,
HEeNOBHOJITHI, 0CO6M NOXUJIOTO BiKYy, >XepTBU TEPOPU3MY Ta TOP-
riBji Jl0AbMU), IOKpalLleHHS MexaHi3My JOCTyNy NOTepIiJuX A0
KOMIeHcalliiHOl CUCTeMHU.

1. Directive 2011/99/EU of the European Parliament and of the Council
of 13 December 2011 on the European protection order. O] L 338, 21.12.2011,
p. 2-18.

2. Knumkesud P. A. [loHATTA Ta cTaHAapTH rapMoHi3alii KpMMiHa/IbHO-
NpoliecyajJbHOr0 3aKOHOAABCTBA KpaiH-uyeHiB €C. AkmyasibHi npobaemu npas
A100uHY, depiacasu ma npasosoi cucmemu: 36ipHUK HayKOBHX Ipalib 3a MaTe-
pianamu XVI MixkHapoAHOI cTyJeHTcbKoI-acnipaHTCcbkol HaykoBoi KoHdepeH-
uii, 21-22 kBiTHa 2017 p. J/IbBiB, 2017. C. 139-141.

3. Report from the Commission to the European Parliament and the
Council on the implementation of Directive 2011/99/EU of the European
Parliament and of the Council of 13 December 2011 on the European protection
order. Brussels, 11.5.2020. COM(2020)187final

4. buptokoB [I. H. EBponeiickuil 3amiuTHBIN opjep. AkajeMUYeCKUI
opuandeckuil xkypHai. 2017. Ne 1. C. 38-45.

5. Communication from the commission to the European parliament, the
council, the European economic and social committee and the committee of the
regions. EU Strategy on victims’ rights (2020-2025). Brussels, 24.6.2020 COM
(2020) 258 final
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fIna KoHlonieHKo,

KaH/JU/JAT OPUAUYHUX HayK, OLEHT,
JIOLEHT KadeJpy KPUMiHAIBLHOTO NPOLECY
(HayionanvHa akademisi sHympiwHix cnpas)

CJIIYUH, AIBHABAY SIK CYB’€EKT
MPOBEJEHHA HETJIACHUX
CJIIAYUX (PO3LIYKOBHX) JI1i

BignoBigHo m.2 4.1 ¢T.40, 1.2 4.1 c1.40-1, . 5 4. 2 cT. 36,
4.6 cT. 246 KIIK Ykpainu, HersacHi caigui (po3wykosi)aii (zani -
HCP/I) ma€ npaBo MpPOBOAWTH CJiAYMH, Zi3HaBa4, SKUHU 3IiHCHIOE
JlOCyZI0Be pO3C/IiyBaHHs, ab0o 3a HOro JOpPy4eHHSIM, YU JOpy4deH-
HAM IPOKYypopa — YIIOBHOBaXKeHI olepaTUBHI nigpo3ainu Haniona-
JIbHOI moJtinii, opraHiB 6e3neku, HalioHaJbHOr0 aHTUKOPYMIiHHO-
ro 6wopo Ykpainy, /Jlep>xaBHoro 610po po3scJiJlyBaHb, Oprasis, 110
3[IMCHIOIOTb KOHTPOJIb 3a J0Jep>KaHHAM IOAATKOBOIO | MUTHOTO
3aKOHO/IaBCTBA, OPTaHiB, yCTAHOB BUKOHAHHSA MTOKapaHb Ta CJAiAYUX
i3osiATOpIB Jlep>kaBHOI KpUMiHAJIbHO-BUKOHABYO] C/1yK0HU YKpaiHy,
opraHiB /lep>kaBHOI IPUKOPAOHHOI C/1yK0HU YKpaiHU.

Ak cBimuuTh npakTtuka, 6iabmicte HCP/l dakTuyHO mpoBo-
AATbCA NpaliBHUKAMU Clellia/IbHUX TeXHIYHUX | HerJlacHUX onepa-
TUBHUX MNiApo3A4iaiB moJinil Ta iHIKUX NPAaBOOXOPOHHUX OpPraHiB.
3yMOBJIEHO Lie THM, L0 CAig4ui, Ai3HaBady, NPOKypop, IJIAaCHUU
ONepaTUBHUU MpaliBHUKU He MOXYThb IX (PaKTUYHO MPOBECTHU
3 HAaCTymHUX O0’€KTUBHHUX NpPUUYMH: 1) BifiCyTHICTBb BiAmoBigHOTO
TeXHiYHOTro 006JIa/iIHAHHS, HABUYOK POOOTH i3 HUM ab0 He3HaAHHS
NnpaBuJ i MeTOZAiB HOro yCTaHOBKH; 2) BiICYTHICTb MPaKTHYHUX
HAaBUYOK 3aCTOCYyBaHHsA mnpuiiomiB i MeToaiB npoBegeHHss HCP/I;
3) BigcyTHicTb 4Yacy JJisi ocobuctoro nposefeHHs HCPJ| (Hampu-
KJa/Jl, CIIOCTepPEXKEHHS 3a 0c00010, piudo abo micuem); 4) ny6.iy-
HICTB CJIIAYOrO0 Ta IJIaCHOI'0 ONepaTUBHOTO NpaLiBHUKA, aJKe HU3-
Ky HCP/l MOXyTb IpOBeCTH JIMLIe Ti IPaLiBHUKY, AKi HaBiTb A4 iX
6J1M3bKOTO OTOYEHHSI BUKOHYIOTb POOOTY B NPaBOOXOPOHHHUX Op-
raHax, HEMmoB'sI3aHy 3 PO3KPUTTSAM Ta PO3CJiJyBaHHAM 3JI0YHHIB,
a6o B3araJjii He MpaIOOTh B HUX. TaK, BpaxoOByI0YH BUIlle3a3HaYe-
He, 3i Bcix HCP/l ciiuuii, Ai3HABa4, NpOKypop MOXKYTb 0COGHCTO

316



npoBectu Taki HCP/], sik: Hak/1aZileHHs apellTy Ha KOPEeCNOH/IEeHIIilo,
ii orsisiy i BUIMKY; 3HATTA iHbopMallii 3 eJ1eKTPOHHUX iHOpMaIliii-
HUX CHUCTeM 3 00O0B’I3KOBOI0 Y4acTHO Cllellia/icTa; KOHTPOJb 3a
BYMHEHHSM 3JI09HHY.

3BepHEMO yBary, 110 BiANoBigHO 0 4. 6 cT. 246 KIIK Ykpainu
3a pilleHHAM CJaifyoro 4u npokypopa Ao npoBeaeHHsa HCP/J
MOXYTb 3aJlydaTHCs TaKOX iHII oco6u. JlocaiIKyo4u Iie MmoJio-
»keHHs1 KIIK Ykpainy, B. CMipHOBa 3a3Ha4ua, 110 3a pe3yJbTaTaMU
aHaJIi3y [0J10’KeHb KPUMIHA/JIBHOTO MPOLLeCyalbHOTO 3aKOHOABCT-
Ba, HAYKOBUX Ny6JiiKalii i3 3a3HavyeHOi Npo6JeMaTUKH, y3arab-
HEHH MaTepiasiB KpUMiHaJIbHUX NPOBA/KEHb IIOJAO0 3JIOYMHIB,
MiJCAIAHUX CAiAYUMM opraHaM 6e3leKd, Ta NPOBEJEHOr0 aHKeTY-
BaHHS CJiIYUX i CNiBPOGITHUKIB OMepaTUBHUX MiAPO3AiJaiB MOXKHA
3pOOHTH BUCHOBOK, 1110 HalG6iJbI yacTo A0 npoBejeHHs HCP/ 3a-
Jy4darTbcsd: 1) nepeksazay; 2) creniajict; 3) noHsATi; 4) ocobu, 3a-
JiydeHi 1o KoHOifeHIiHHOro CiiBpoGITHUIITBA; 5) 0co6HU, AKi Bij-
NOBIZHO [10 3aKOHY BUKOHYIOTb CIellia/IbHe 3aBaHHA 3 PO3KPUTTA
3JIOYUHHOI AiAJIbHOCTI OpraHi3oBaHOi IPyny 4 3JI0YMHHOI opraHi-
3auii; 6) kepiBHUKH, NIpeJCTaBHUKU Ta NpaLiBHUKU YCTaHOB (Kepi-
BHUKMU Ta NpeACTAaBHUKHU YCTAaHOB 3B’fI3Ky, KEPIiBHUKMU Ta IpaliB-
HUKH OIEepaTopiB TeJeKOMYHIKaI[iHHOTO 3B’A3KYy, KepiBHUKH Ta
NpaniBHUKKU GAaHKIBCbKOI yCTaHOBH); 7) CiBpOGITHUKH ONeEpaTHB-
HUX migpo3ainis [2, c. 170].

Jani posrasHeMo ctpoku npoBefenHsa HCP/l Ha mifcTaBi mo-
CTaAHOBH CJigyoro, AisHaBayva. 3rifgHo i3 4. 5 cT. 246 KIIK Ykpainu y
pimenHi npo npoBeseHHsa HCP/| 3a3HavyaeTbca cTpoOK ii NpoBeseH-
He. Jlo Toro %, BiAnoBiAHO A0 0.4 4. 1 cT. 251 KIIK Ykpainu y noc-
TaHOBI MpOKypopa, ciaifyoro, AisHaBaya npo npoBeseHHs HCP/]
BHU3HAYa€EThCA TpUBaJicTh npoBedeHHs HCP/l. OpHak, movyaTkoBi
ctpoku npoBeaeHHs HCP/l Ha miacTaBi nocTaHOBU NpOKypopa, cJi-
adoro, aisHaBava y KIIK Ykpainu He Bu3HaueHi. [lopsa 3 TuM, y no-
JIOXKeHHSX 4.5 cT. 246 KIIK YkpaiHnu 3akpinsieHo CTPOKH, [0 SAKHUX
MoxKe 6yTH npomoBxeHo nposegeHHss HCP/I, ta oci6, ynmoBHoBaxe-
HUX nponoBxyBaTu nposefseHHsa HCP/l. Tak, cTpok npoBefeHHA
HCP/I mo>xe 6yTH npoaoBxeHui: 1) npokypopowm, sikio HCP/] mpo-
BOJAUTbCA 3a HOro pilieHHsAM, - A0 BiciMHaAUATH MicAIliB;
2) KepiBHUKOM OpraHy [AoCyZi0BOoro po3sciifyBaHHs, skuio HCP/
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IPOBOAUTLCSA 3a Horo pileHHsM,a60 pilleHHSIM ciaifyoro, — 10 Iie-
CTH MicsilliB; 3) Ha4aJIbHUKOM T'OJIOBHOTO, CAMOCTIMHOI'0 yIpaBJiH-
Hf, lelapTaMeHTy anapaTy HanjioHanbHOI nosinii, TepuTopiaaibHUX
opraHiB HanioHasbHoI moJinii Ta Horo BijoKpeMJIeHUX NiJpo3Ji-
JiB, LlenTpasbHoro ynpassiHHs Ciay6u 6e3neky YKpaiHH, KepiB-
HUKOM BiAnoBiHOTrO miApo3Aisy HaljioHaJbHOTO aHTUKOPYMILiii-
Horo 61opo Ykpainuy, [lep:kaBHoro 610po po3sciifyBaub, Jlep:xaBHoi
KPUMiHa/JIbHO-BUKOHABYOI CAY»X6U YKpaiHH, opraHy, 1110 3/ilCHIOE
KOHTPOJIb 3a AOJepXKaHHAM MOAaTKOBOTO 3aKOHOZAABCTBA, OpPraHy
Jlep>kaBHOTO Gl0po po3ciaiayBaHb B ABTOHOMHIM Pecny6utini Kpuwm,
obsactax, mictax KueBi Ta CeBacTomosi, perioHajJbHOrO0 OpraHy
Cnyxbu 6e3nekn YkpaiHU B Mexax kommeteHuii, sikuio HCP/
NPOBOAUTHCSA 3a pIlIEHHAM CJAIJ40ro, -0 ABaHaAUATU MiCALiB;
4) TonoBoro HarmioHnanbHoi mnouinii, 'osoBoto Ciayx6u 6Ge3neku
Ykpainu, [lupektopoM HallioHaJbHOrO aHTUKOPYMI[iHHOTO GlOpPO
YkpaiHu, KepiBHUKOM LIeHTPaJbHOIO OpraHy BUKOHAaBYOl BJIAJH,
mo 3ab6e3neyye GoOpMyBaHHS Ta peasli3ye JiepKaBHY MOJATKOBY
i MUTHY NOJITHKY, TOJIOBOIO Jep>KaBHOTO OHOPO pO3C/aifyBaHb,
akuo HCP/l npoBoauThCA 3a pillleHHAM CJAig40ro, —-A0 BiCiIMHaZ L -
TH MicsLiB [2].

Ha Hame mnepekoHaHHS, HEOOXiIHO 3aKpiMUTH MOYaTKOBI
ctpoku npoBegeHHs1 HCP/] 3a mocTaHOBOIO MPOKypopa, CJIii4oro,
JisHaBava. BpaxoByrwuu novaTtkoBi cTtpoku npoBefeHHsa HCP/[ Ha
MiACTaBi yXBaJv CAiA4OTO CyAJi, 3arajbHi CTPOKU JOCYA0BOI0 poO3-
caiayBaHHS, CTPOKH, Ha sKi Moxe 6yTH npogosxeHo HCP/I, posno-
4YaTi Ha NiAcCTaBi IOCTAaHOBU CJIiA4Y0ro, NPOKypopa, Ai3HaBaya, BBa-
Karo AOLiJIbHUM i 0OOIrpYHTOBAaHMM BU3HAYUTH, 110 CJAiJYUH, IPOKY-
pop, [li3HaBay MNpUMalOThb pilleHHs IoAo0 npoBedeHHsa HCP/I
CTPOKOM [0 JBOX MicAIiB, Ta 3aKpinUTH 1e y 4.5 CT.246
KIIK Yxpainmu.

1. CmipHoBa B. IlpaBa Ta 060B’sA3KM iHIIKX 0Ci6, SAKi 3aJy4alOTbCS [0
NpOoBeJIeHHsI HerJIaCHUX CJAiJ4uXx (po3LIykoBuX) AiH. IlionpuemHuymeo, eocno-
dapcmeo i npaso. 2018. Ne 7. C. 169-173.

2. KpuMiHanbHUH Kkojekc Ykpainu: 3akoH Ykpainu Bix 05.04.2001
Ne 2341-11l. baza daHux «3akoHodascmeo YkpaiHu». BepxosHa Pada YkpaiHu.
URL: https://zakon.rada.gov.ua/laws/show/2341-14.
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Harauia Jlamyk,

KaHAWJAT PUAUYHUX HAYK,
3aBiZyBayka kapeapu
KpUMiHa/IbHO-NIPaBOBUX JUCLUILIIH
(/Tvsiscbkuli depacasHutl yHigepcumem
8HympiwHix cnpas),

Onecsa /I3ea3iHCBbKa,

aJiBOKaT
(Adsokamcuka liawoia 6 M. BiboBasenmis
(Pecnyb6aika Imanis))

OKPEMI ACIIEKTHU IIPU3HAYEHHA
ITOKAPAHHA 3A CYKYIIHICTIO
KPUMIHAJIbHUX ITPABOIIOPYIIEHD

Ilopsafok npusHaYeHHs IOKapaHb 3a CYKYIHICTIO KpHUMiHa-
JIbHUX NIPaBONOpYIIeHb NepefbdadyeHo y cT.cT. 70, 72 KpumiHanbHO-
ro kogekcy Ykpainu (gani - KK), ae BkasyeTbcs, 1110 Cy[, NpHU3Ha-
YHBIIY TOKapaHHs (OCHOBHE i 10JJaTKOBE) 32 KOXKHe KpUMiHa/bHe
[paBONOPYyLIEHHI OKPeMO, BU3HAYA€ OCTATOYHEe MOKapaHHA LJIs-
XOM TOTJIMHEHHS1 MEHII CYBOPOTO MOKapaHHs GiJibll CyBOPUM abo
IIJIAXOM IIOBHOI'O YW YaCTKOBOTO CKJIQZJaHHA NPU3HAYEHUX IOKa-
pasb [1]. [Ipy ubOMy JiMllle B 3araJlbHOMY OKPECIIOIOTBHCS OKpeMi
BUINA/JKHU KOJIU CYJi TOBUHEH 3aCTOCYBATH MOTJIMHEHHS MEHII CYBO-
poro nokapaHHs 6iJIbIII CyBOPUM Ta MeXi 3a fIKi cy/ He BIpaBi BUK-
TH, IPU3HAYAIOYU NIOKapaHHA 3a CYKYIIHICTI0O KpUMiHAJbHUX Ipa-
BONIOpyLIeHb. Taka HEBU3HAYEHICTb MOPOJKYE AUCKYCIi om0 go-
LIJIBHOCTI 3aCTOCYBaHHA Ti€l YU IHIIOI CUCTEMU NPU3HAYEHHH I10-
KapaHH4A 3a CYKYIHICTIO KpUMiHa/JIbHUX IPABONOPYILEHb He TiJIbKU
y IPaB03acCTOCOBHIiHM NpaKTUlli, ajie ¥ Y HAYKOBi# ciJIbHOTI.

[Ipo6seMi BU3HAYEHHS CUCTEMU NIPU3HAYEHHS [TIOKapaHHA 3a
CYKYIIHICTIO KPUMIiHa/JIbHUX IPABONOPYILIEHb NPUCBAYEHO HU3KY
HayKOBUX JociimkeHb: P. ba6ansu, H. I'yropoBoi, O. /lyaoposa,
T. Mansapenka, 0. [lonHomapenka, B. ToTioriHa Tta iHIIMUX, MpoTe
cnisibHOI o3uii oci He BUPOGJIEHO.

BapTo 3a3HayUTH, 10 HAYKOBI JOCJi[KEHHA 1100 NpaBUJ
BUOOpPY Ta 3aCTOCYBAaHHSI CUCTEM NOKapaHb CTOCYBaJIMCs NpHU3Ha-
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YeHHs IO0KapaHb 3a CYKYIHICTIO 3JI0YMHIB. Y3B'A3Ky i3 HaOpaHHAM
4yuHHOCTI 1 sinnHA 2020 poky 3akoHy Ykpainu «IIpo BHeceHHs 3MiH
[0 leIKMX 3aKOHOJABYMX aKTiB YKpaiHM IMOJO CNPOLEeHHS L0Cy-
JIOBOTO pO3CJilyBaHHSl OKpEeMUX KaTeropid KpuMiHa/JbHUX MPaBO-
nopyiueHb» Bif 22 gucronaga 2018 poky Ne 2617-VIII, akum, 30K-
peMa, 3alMpoBaPKeHO MOHATTS KPUMiHAJbHOrO MPaBONOPYLIEHHS,
dKe AiJIUThCA Ha KPpUMiHa/IbHI NPOCTYNKU Ta 3JI0YUHUIIUTAHHSA BU-
3HaYeHHS CUCTeMHU NMpPU3HAYeHHs NOKapaHHA 3a CyKYIHICTIO KpH-
MiHaJIbHUX NpaBoONoOpylieHb Haby/10 0cobauBoOl akTyaabHOCTI. To-
My BapTO LOCJHIJUTYU NMTAaHHA PO BU3HAYeHHSA NPUHLMUIIB NpPU3-
HauyeHHs1 MOKapaHHs 3a CYKYNHICTI0 KpPUMiHaJbHUX NPaBONOPY-
LIeHb, KOJIM OJHE 4M JieKiJibKa IpaBoONoOpyLIeHb, 0 BXOAATb Y CY-
KYIHICTb € KPpUMiHAJIbHUMU IPOCTYNKAMHU.

st moyaTKy 3’sicyeMo 3araJibHi npaBu/ia BUSHAYeHHS PUH-
IuMiB (IpaBuJ1) NpHU3HAUYEHHs OKAapaHHS 3a CYKYINHICTI0 KpUMiHa-
JIbHUX NIPaBONOPYIIEHD.

Y cBiTi icHylOTh pi3Hi cMCcTeMU NpU3HAYEHHS MOKapaHb 3a
CYKYIHICTIO KpUMiHaJbHUX MPABOINOpPYIIEHD, a CaMe: CUCTeMa MOB-
HOTO CKJIaJIlaHHSI MOKapaHb, CUCTeMa 0OMEXEHOro CKJIaJlaHHs IOo-
KapaHb, CUCTeMa NOIJIMHAHHSl NOKapaHb, CUCTEMA 06GOB’SI3KOBOIO
a60 QakyJbTaTUBHOTO HiJBUIEHHS MOKapaHHs Ta 3MillaHa cHcC-
TeMa. BignoBigHo o ct.70 KK B YkpaiHi npu npu3HauyeHHi moka-
PaHHA 3a CYKyIHICTI0O KpMMiHaJIbHUX IPaBONOPYLIeHb BUKOPHUCTO-
BYETbCS 3MilllaHa cMcTeMa. BianoBigHO [0 fiKOi cy/, npU3HaYar4u
MOKapaHHs 3a CYKYIHICTI0O KPpUMiHa/JbHUX MPaBONOpPYIIEHb MOXe
JJIS1 BU3HAQYEHHA OCTAaTOYHOI0 MOKapaHHsS 3aCTOCYyBaTH TaKi CHO-
cobu (MPUHIUIIN):

- NOTJIMHEHHSI MeHII CyBOPOTO NMOKapaHHs Gi/bLI CYBOPUM;

- [IOBHE CKJIaJlaHHA IpU3HAaYeHUX [TI0KapaHb;

- YaCcTKOBe CKJIaZlaHHH IPU3Ha4YeHUX I0OKapaHb.

Takox y cT. 70 KK BM3Ha4yeHoO 3a AKMMU IpaBUJIaMU IOBUHHI
3aCTOCOBYBATHUCA i CIOCO6M BU3HAYEHHS OCTAaTOYHOrO MOKapaH-
Hfl, 30KpeMa:

- [P CKJIaJlaHHI MOKapaHb OCTaTOYHE MOKAapaHHA 3a CyKyI-
HICTI0O KpUMiHaJbHUX NpaBONOpYLIeHb BU3HAYAETbCA B MeXax,
BCTAHOBJIEHUX CAHKIE€ CTATTi (caHKIi€w YyacTUHM cTaTTi) Oco6-
suBoi yactuHU KK, sika nepesnbayae 6ib11 cyBope NoKapaHHs;
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- fAKIO X0o4a 6 ojHe i3 KpUMiHaJbHUX MPABONOPYIIEHb €
YMUCHHUM TSDKKUM ab0 OCOOJIMBO TSIXKKHM 3JI0YHHOM, CYJ MOXe
MPU3HAYUTH OCTAaTOYHE MOKAapaHHSA 3a CYKYIHICTI0 KPUMiHaJIbHUX
NpaBONOpyLIeHb Y MeKax MaKCUMaJbHOI'O CTPOKY, BCTAHOBJIEHOTO
JUIS JAHOTO BUAY NOKapaHHAB 3araibHii yacTtuHi KK;

- [AKIO X04a 6 32 OJWH i3 BYNHEHUX KPUMiHAJbHUX MpPaBO-
NnopyileHb IPHU3HAYEHO JIOBiYHe M036aBJIEeHHS BOJIi, TO OCTaTOYHE
MOKapaHHA 3a CYKYNHICTI0O KpUMiHaJbHUX NPaBONOpPYyLIeHb BU3HA-
YAEThCA LIJIAXOM MOTJIMHEHHS 6YIb-sIKHUX MEHII CYBOPUX IOKapaHb
JOBIiYHMM N1036aBJIEHHAM BOJIi.

Y cBoixpo3s’scHeHHsx Bepxosuuit Cyj Ykpainu jJelo aeTtadi-
3yBaB, HaBeJieHi y cT.70 KK npaBusia Ta pekoMeHJyBaB CyAaMm
BpaxOBYBaTH MpU BUOOpPI NPUHIMIY NpU3HAYEHHS IOKapaHHS,
KpiM AaHUX Mpo 0co6y BHHHOTO W 06GCTAaBHH, L0 MOM SIKIIYIOTb
i 0OTSKYIOTh IOKapaHHs, TaKOX KiJIbKICTb 3JI0YHHIB, 1110 BXOASATH
Jl0 CYKynHoCTi, opMy BUHU ¥ MOTUBU BUYMHEHHSI KOXXHOTO 3 HHUX,
TSDKKICTh X HaCHiJAKIB, BUJA CyKynHOCTi (peasibHa 4d ifeasibHA)
Tolo. Tako>X BKa3aB:

- Ha MOXJIMBICTb 3aCTOCYBaHHSA NMPUHLUHUIY IMOTJMHEHHA K
Jl0 OZJHOTO BHUly TOKapaHb TaK i 10 pi3HUX;

- OJJHAaKOBI3aBU/JOMipO3MipOMIIOKapaHHS NOIJIMHEHHIO He
MiAJIAral0Th,KPIM BUNAAKY,KOJHM BOHUIPU3HA4YeHIyMaKCUMaJbHUX
MeXKaxCaHKIiMcTaTen;

— [IpY 4YaCTKOBOMY CKJIaJIaHHI pO3Mip 0CTaTOYHOIO NOKapaH-
Hs B YCAKOMYpPa3iMaeOYTHGINBITMM3apO3MipKOKHOT'O 3 TIOKapaHb,
IpU3HA4Y€eHUX 32 OKpeMi 3JI0YUHHU.

— OCTaTO4YHe IOKapaHHA 3a CYKYIHICTIO 3JIOUMHIB Ma€ BU-
3HAYaTHUCSA 32 HAMOIIbIICYBOPUMBHU/IOMIIOKapaHHsA3a OKPeMi 3J10-
YUHU,IIO A0 Hel BXOAATH [2].

3 BUILleHABEAEHOr0 BUAHO, 1110 BUOIp ciocoby NpU3HAYeHHS
OCTATOYHOIO MOKapaHHA 3a CYKYNHICTI0O KpUMiHaJbHUX NPaBOIO-
pylIeHb BiAJaHUM MaiKe MOBHICTIO CYAAIBCbKIN JUCKpeli, 1110 Be-
Jle 10 MpU3HAYeHHs Pi3HUX MOKapaHb 3 OJJHAKOBUX 0OCTABHH.

Y Hayui KpUMiHa/IbHOTO NpaBa OO6IPYHTOBYIOTHCS MEBHI npa-
BUJIA AeTaJsli3anii BU3Ha4YeHHS NiJIX0/IiB 4,0 MpHU3HAaYeHHs MOKapaHb
3a CYKYyIHICTIO KPUMIiHAJIbHUX NPaBONOPYIlIeHb. BibicTh BUEHUX
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CXOJATbCA Ha AyMLj, L0 NPUHLMI INOTJWHEHHS MEHILI CyBOpOro
IIOKapaHHA 6iJblll CYBOPUM NOKAapaHHSIM NOBUHEH 3aCTOCOBYBATHU-
cs y BUMIaJKax:

- KOJIM Ma€ Micle ifiea/ibHa CyKyIHICTBb;

- KOJIM OJHeKpHMiHaJIbHe MPaBONOPYILIEHHS, 0 BXOAATh y
CYKYMHOCTI € AiiCHO MaJIO3HAYYUUM Y MOPiBHAHHI 3 iIHIIUMU KpU-
MiHaJIbHUMU PaBONOPYILLIEHHAMHY;

— KOJIYM NIpU3Ha4YeHi 3a KpUMiHaJ/IbHI NPaBONMOPYILIEHHS MOKa-
paHHA He MOiJJAralTb CKJAaJaHHIO 3 iHIIMMM BHUJAMU [OKapaHb
[3, c.360; 4, c. 280-308].

logo IHIWIMX MNpaBUJI AYMKU HAYKOBLIB pO3XOAATbCH |,
B OUIBIIOCTI BUMAJKIB, MPOMOHYETbCS 3aCTOCOBYBATH NPUHLMIHN
MOBHOT0 a60 YaCTKOBOI'O CKJIa/laHHA [4, c. 280-308].

BapTo nmoroauTHca 3 BUllleHaBeJeHUMH BUNAJKaMH JOLi/b-
HOCTI 3aCTOCYBaHHA IPUHLIUIY NIOTJIMHEHHSA MEHII CYBOPOro NOKa-
paHHs 6iabw cyBopuM. KpiM 1jux BUMajKiB NpUHIMIT NOTJIMHEHHS
MOJIMBO 3aCTOCOBYBATH i TOJI, KOJIU OJjHe i3 KpUMiHaJIbHUX Ipa-
BONOpPYlLIEHb BYMHEHO 3 HeobepexHO ¢GOpMOI0 BUHHM, a iHIIe
3 YMHCHOI.

Y Bcix iHIIKMX BUNaJKax MOTPiOHO 3aCTOCOBYBAaTH NPHUHIUII
CKJIaJlaHHS 32 TaKUM NMpPaBUJIOM: YUM MeHUI CyCNiJIbHO-Hebe3nevHi
JSTHHS BXOJSATD JI0 CyKYIMHOCTI (BU/J, po3Mip mOKapaHHs, KITbKICTb
IpaBONOpPYLIEHb, 1[0 BXOASATb A0 CYKYMHOCTI) THUM JOSJIbHIIINI
crnoci6 ck/1aJlaHHsl OKapaHb BapTO 3aCTOCOBYBATH IIPU BU3HAUYEHHI
0CTaTOYHOI'0 MOKapaHHS.

Tenep mepeiiieMo [0 PO3T/AAAY NUTAHHA W00 NPHUHLUILY
NpU3HAa4YaHHA NOKapaHHA 3a CYKYIHOCTI KpUMiHa/IbHUX NpPaBoOIO-
pylleHb, KOJIK OfiHe ab0 JeKisbKa KpUMiHa/JbHUX NPABONOPYILIEHb
€ KPMMiHaJIbHUMH NIPOCTYNIKAMHU.

[ TyT MOkJ/IMBI Ba BapiaHTH CYKYIHOCTI KPUMiHaJbHUX Npa-
BOIIOpYLIEHbD:

1. KpuMiHa/bHUN IPOCTYIIOK 1 3/1049MH;

2. lekisibKa KpUMiHaJbHUX NIPOCTYIKIB.

1. Hloxo nepuoro BapiaHTy CYKYIHOCTI KpUMiHa/IbHUX Ipa-
BONOpYyLIEHb (KPUMiHaJIbHUM NOPOCTYNOK i 3JI0YMH) BHAAETHCA
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NpaBUJIBHUM 3aCTOCOBYBATH NPUHLMII NOIJIMHEHHS MEHII CyBOpPO-
ro NoKapaHHs 6iJbII CYBOPUM 3 TaKUX MipKyBaHb:

1) MoBa Hze Npo KpHMiHaJbHi NIPaBONOPYIIEHHS, AKI HACTI-
JIbKU BiZIpi3HAIOTBCA OJHE BiJi OAHOIO 3a TSXKKICTIO, 10 BifjHeCeHi
Jl0 Pi3HUX BU/JIB KPUMiHAJIbHUX IPaBONOPYLIEHb;

2) mpH 3acTOCyBaHHi CHCTEMH IOBHOT'O a6o YaCTKOBOTO
CKJIaZIJaHHS TOKapaHb, BiAnoBigHO 70 4. 1 cT. 72 KK MeH11 cyBopuit
BU/JI IOKapaHHs MepeBOAUTbCA B Oisbil cyBopui BujA [1]. Bpaxo-
BYIOYHM, 110 MOBA HJie Npo KpUMiHAJbHUNA NOPOCTYNOK i 3J0-
YHH, TO MEHUI CyBOpe MOKapaHHs MOTPi6GHO mepeBecTH y Mo36aB-
JIeHHA BoJli. A TakuMi INepeBiJi BUKJHKAE JesKi 3acTepeKeHHS.
3okpema:

- KpUMiHaJIbHUM NPOCTYINOK 3a pe3y/ibTaTaMU TaKUX MarTe-
MaTU4YHUX [IepeTBOpPeHb CTAE 3JI0YMHOM, aJiKe, BiIIOBIJHO [0 4. 2
cT. 12 KK, KpuMiHa/IbHUM NPOCTYIKOM € NepejioayeHe num Kojek-
COM JiisiHHA (i 4K 6e3/isi/IbHICTD), 32 BUMHEHHS SIKOro nepenba-
yeHe OCHOBHe NOKapaHHA y BHUAI mTpady B po3Mipi He 6Gisblue
TPbOX THUCAY HEONOJATKOBYBAaHMUX MIHIMYyMIiB [0XOJIB IpoMaJsaH
abo iHIlIe MOKapaHHs, He NMOB’s13aHe 3 M030aBJieHHAM BoJi [1];

- BignosigHo fo ct.cT. 88-90 KK, Takumuy, 1110 He MaroThb Cy-
JUMOCTi, BU3HAIOTbCAOCOOH, 3acy/keHi 3a BUMHEHHS KpUMiHa/Ib-
HOTO MPOCTYIIKY, Micjas BifOYTTSA NoKapaHHs. ¥ BUIaAKY 3aCTOCY-
BaHHSA NMPUHLUIY IOBHOTO a60 4YaCTKOBOI'O CKJIAJAHHS MPOJOBKY-
€TbCSl CTPOK NM036aBJIeHHS BOJIi, a BiJJIOBIAHO i CTPOK MorauieHHs
cypumocTi. OCKiJIbKM CTPOKU MOTalleHHs CyAUMOCTI 064YUCAI0I0Th-
cs1 3 1HA BiJOYTTS OCHOBHOTIO i 10/JaTKOBOr0O NOKapaHHSI.

ToMy 00 CYKyIHOCTI KpUMiHAJIBHOTO MPOCTYIKY i 3JI049H-
Hy BUJAETHCA NPAaBUJIBHUM 3aCTOCOBYBAaTH NPUHLUI NOIJIMHEHHSA
MeHIL CyBOPOT0 MOKapaHHs GiJbLI CYBOPUM.

2. lllofo Apyroro BUAY KpUMiHa/JIbHUX MpaBOINOpyLIeHb (Je-
KiJibKa KpUMiHa/JIbHUX POCTYIKIB), TO MOX/JIMBO 3aCTOCOBYBATH SIK
croci6 NOrJIMHEeHHSl TakK i crnocié MOBHOro abo 4aCTKOBOIO CKJa-
JaHHA Y TAKMX BUNIQKaXx:

1) cnoci6 morJiMHeHHS:

- JIMILEe JIBa KPUMIHAJIbHUX IIPOCTYIIKHU ¥ CyKYITHOCTI;

— Ma€ Micle ifjeajibHa CYKYIHICTb KPpUMiHAJIBHUX IPOCTYIIKIB;
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- KOJIM OJMH KPUMIHaJIbHUMIIPOCTYIOK, 110 BXOJUTDb 0 CYy-
KYIHOCTI € ZjiICHO MaJI03Ha4YyIUM Yy NOPIiBHSAHHI 3 iHIIUMU KPUMi-
Ha/IbHUMH IIPOCTYIIKaMH;

- KOJIY NIpU3Ha4YeHi 3a KpUMiHaJIbHI NPOCTYNKHU NOKapaHHA
He NiAJATaThb CKJIaJaHHIO 3 iIHIIMMY BUJAMU [I0KApaHb.

2) cmoci6 moBHOTO a60 YacCTKOBOrO CKJIaZaHHS KpUMiHaJlb-
HUX MPOCTYNKIiB MOTPiGHO BHU3HAYATH 32 TAKUM e MPUHIUIIOM
K 1 BCIX KpUMiHaJIbHUX NPaBONOPYLIEHb: YUM MEHII CYCHIJIbHO-
Hebe3MevHi JiTHHSA BXOAATh 0 CYKYNMHOCTI (BUJ, po3Mip MoKapaH-
Hsl, KiJIbKICTb MpaBONOpYlIeHb, W0 BXOASATb 0 CYKYMHOCTI) TUM
JIOSIIBHILIKM cnoci6 cKkJaflaHHS MOKapaHb BapTO 3aCTOCOBYBAaTHU
IIpY BU3HAYEHHI 0CTaTOYHOTO MOKapaHHA.

[lizcyMmoBy04M BuUllleHaBeJleHe BapTO KOHCTATyBaTH, 1110 I0-
JIOOKEHHA L0/0 BU3HAYeHHA NPUHIUIIB NPU3HA4YeHHA NOKapaHb
3a CYKYIIHICTIO KpHMiHaJbHUX IpaBONOpYyLIeHb, IHepejbadyeHi
y cT. 70 KK € HaaTo abCTpakTHUMHU Ta NOTPebyHOTh A0JATKOBOI
JeTaJtizaril.
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0aia JlicinyHa,

KaHJUJaTKa PUJINYHUX HayK,
JIOLleHTKa KapeapH
KpUMiHa/IbHO-NPAaBOBUX JUCLUILIIH
(/TvsigcbKull depocasHull yHisepcumem
8HympiuwHix cnpas)

®EHOMEH «BIKTUMBJIEUMIHTY »:
BIJ ) KEPTBH 10 BUHYBATOI'O

[IpoTAroM ycboro cBOro iCHyBaHHSl CyCHiJIbCTBY 6yJi0 NpHU-
TaMaHHe HaCUJbCTBO B pi3HUX Horo ¢popmMax Ta nposiBax. OgHUM i3
Halpo3MoBCIO/AKeHUX Horo ¢popM 6yJIo i 3a/JHUIIAETHCA HACUIbCTBO
JIIDJWHU N0 BifHOWIEHHIO J0 iHIOI JitoAuHU. CbOrofHI 6yab-AKi
MpPOSIBM HACHUJILCTBA 100 JIOJUHU € 3a00pOHEH], i OXOPOHAIOThCSA
3/1€61/1b1IIOr0 HOPMaMU KPUMiHAJIbHOTO MpaBa.

Ocoby, sfika nocTpaxzaJja Bij 3JIOUMHHOIO JisIHHA NPUHUHATO
HasWBaTH NOTEepPIiJO, a B KPUMIHOJIOTII Taky 0cob6y Ha3MBalOTh
KepTBOIO 3JI04UHY. [IpoTe, xkepTBa 3/104KMHY y BIKTUMOJIOrII Ta 10-
TepHiJIn{ B KpUMiHaJbHOMY NpaBi Ta NPOIeCi MOHATTS HE TOTOXHi.
Tak, 3srigHo ct. 55 KIIK Ykpainu, notepmnisioro oco6otw Moxe 6yTH
BU3HAHO, K Qi3U4YHy 0co0y 3a YMOBHU 3aBJaHHs il MopasbHOI,
disuyHOi a6o MallHOBOI WIKOJH, Ta i WOPUJUYHY 0COOY 3a YMOBHU
3aBJlaHHA i MaliHOBOI mikoau. I[IpaBa ¥ 060B’I3KM MOTEPIIJIOrO
BUHUKAIOTh B 0COOM JIMIlIe Micjs NOJaHHSA 3asBU NPO BYMHEHHS
KpUMiHaJIbHOTO NMpaBOMOpyIleHHs a6o 3asiBU NMpo 3aaydeHHs ii Jo
MPOBa/PKeHHS, K NoTepnijoi. Ane AKI0 HAasgBHI O4eBU/AHI Ta A0cC-
TaTHI MificTaBa BBaXKaTH, 110 0co6i He 3aBJjJaHO MOpaJIbHOI, MaTepi-
asibHOI a60 ¢i3nyHOI WKoAHW, 0c06i MOXKe GYTHU BiAMOBJIEHO y BH-
3HaHHi il moTtepnisiow. Takoxk KIIK Ykpainu nepem6adae MOXKJIH-
BiCTb BU3HAHHSA NOTEPHIZIMMU GJIU3bKUX POAUYUIB i WieHiB ciM'l mo-
CTpaXzaJiol 0co6H, SKIIO BHACAILOK KPUMiHAJbHOI'O MPaBONOPY-
IIeHHs HacTajla CMepTh L€l ocobu a6o ocoba mepebYBA€E Yy CTaHi,
SIKUU YHEMOXXJIMBJIIOE MTOJJaHHS HEl BifnoBizgHoi 3as8M [1, c. 124].

o » [0 MOHATTA <« KepTBa KPUMIHAJIBHOrO IMPaBONOPY-
nmeHHs», B.I [losy6iHCbKMN BH3HA4Ya€e Take MOHATTSA LIMpIe, HK
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«IOTEepHiJIMA BiJi KPUMiHAJIBHOTO NPAaBONOPYILIEHHA», BKa3yIO4H,
1110 TAKOI0 MOXKe GYTH KOXHa JIIOJMHA, siKa 3a3Hajia MopasbHy, di-
3U4YHY 260 MalHOBY LIKOAY BiJ MPOTUIIPAaBHOTO JisiHHSA, HE3AJIEXKHO
BiZ, TOro, Yyu BH3HAHUU BiH Y BCTAaHOBJIEHOMY 3aKOHOM MHOPSAAKY
MOTEPIIJIUM BiJj 0bOr0 KPHUMIiHAa/JIBHOTO IpPABONOPYIIEHHA YU HI
[2, c.50].

3araJIbHONPUUHSATUM € MOJIOKEHHS PO Te, 110 B NPOTUIIpa-
BHUX JIisIX BUHHA 0Cc06a, IKa YMHUCHO ab0 Heo6epeKHO IX BUMHHUJIA.
[IpoTe, B CycCHniJIbCTBI iCHye HeraTUBHE CcColjiaJibHe fBUILE, SKe
CIIpsIMOBaHe Ha IlepeKJaJlaHHA BUHY 31 3JI0YMHIA Ha XKepTBY, LJs-
XOM OOGBHHYBayeHHSl OCTAaHHbOI B aMOpa/ibHil, HeMpaBUJIbHIN MO-
Be/liHIIi, 110 YUHUTh JOJATKOBUN THUCK Ha moTepmisoro. B ogHoMy
i3 po3aisiB KpuMiHoJIOrii, a came BiKTHMoJIOTI, AKUNA BUBYa€E Ppi3u-
YHUH | ICUXIYHUN CTaH KepTB NPOTUIIPABHUX AiAHb, BUOKPEMJIIO-
I0TbCA NOHATTSA BTOPUHHOI i TPEeTUHHO]I BiKTUMIi3alil.

BropuHHa BiKTHMMi3allid BUHMKAE y BUNIAJIKy, KOJIM OKpIM Ile-
PBUHHOI BiKTHMi3allii, TOOTO HeraTUBHUX €MOLIMHMUX HaCJiJKiB
caMoro $paKTy BUMHEHHSI KpUMiHaJbHOT'0 IPAaBONOPYILEHHS, XXePT-
Ba Moxke OyTH 3HOBY MiZijjlaHa MOpa/JibHUM IepeXUBaHHAM L0J0
TOTO, 10 3 HEK TPAIMUJIOCh, Yepe3 BiAHOLIEHHSA CYCIIJIbLCTBA [0
*KepTBH [3, c. 253].

TepMiH «BiKTUMOEHMIH» (Victimblaming - 06BUHYyBaYeHHs
KepTBU) OYB BBeJEeHUN aMepHUKaHCbKHUM MCUX0J0TOM BinbsiMoMm
PailaHOM 3 MeTOl0 BU3HAauYeHHS CYyCHiJIbHOTO JOKOpPY i TUCKY L10J0
»KepTBU KPUMIiHAJbHOTO NPaBONOpPYLIEHHSA. 3 TOYKH 30py COLlia/ib-
HOI mcuxoJioril, icHyBaHHsI BIKTUMOJIEUMIHTY I'PYHTYETbCSA Ha TaK
3BaHil Bipi B cnpaBejJIMBHUU CBIT — KOTHUTHUBHOMY CIHOTBOPEHHI,
KOJIU JIJMHA BipUTh B Te, 1110 OyAb-sIKe JlisTHHS BUKJIMKAE 3aKOHO-
MipHi i nepen6avyyBadi Hacaiaku. JlyMKa Npo Te, L]0 HELACTS MOXe
BiIOYyTHCh 3 OyAb-KUM abCOJIIOTHO BUIAJKOBO NPOTUPIYUTh AaHil
KOHIenujii. ¥ 3B’s13Ky 3 LIUM, HecllpaBe/JINBa MOJisl B AYMKax JIIOAU-
HU 3B’A3YETbCSA 3 0COOJIMBOCTSIMU NOBEAIHKU YU BJIACTUBOCTAMU
>KepTBH, B HACJIJJOK 40ro Bifi6yBa€eTbca i 06BMHYyBauyeHHs i MpU-
HWXeHHS [4, c. 236].

0. II. Jlopuuenko Ta . I. KosecHuk nij BiKTHUMOEHMiHrOM
pO3yMilOTb IpOIeC, B XOJi SIKOTO Ha >XePTBY abo KepPTB KpPHUMi-
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Ha/IbHOTO IIPAaBONOPYIIEHHS, HEellaCHOr0 BUNAJKy 4YM IHIIOrO Ha-
CUJIbCTBA NepeK/IaJaeThbcs NOBHA abo YacTKOBA BiJMOBiAa/lbHICTD
3a BYMHEHEe W00 >XEPTBU MPOTUIPABHUX Jid YU HEIIACHOrO
BUNAJKY [3, c. 254].

Tema HacuIg Ta BIKTUMOJIEMMIHTY BCe 4yacTillle sIBASETHCS
TEMOK O0OTOBOpEeHb B colliyMi Ta MexianpocTtopi. Tak, npeaMeToM
JUCKYCil OCTaHHIX POKiB € 06I0OBOpPEHHS TOr0, Y4 He arpecop /liaHa
[lypurina, yu cnpaBai FapBi BallHIITeNH YMHUB HACUJLISA, SIKIIO
KEPTBU-aKTPHUCHU XOTIJIU POJIb B KiHO, Y4 MOXKHA BBaXKaTH NOTeEPIIi-
JIOIO KiHKY, IKa MOBYaJla JeKiJibKa pPOKIiB NP0 BUYMHEHI L0A0 Hel
NpOTUNpPaABHI AiAHHA?

TakuM 4YMHOM, BiIKTUMOJEUMIHT HAaWOUIbII aKTYaJIbHUH AJ1
’KePTB JOMAIIHbOI'0 HACUJIBCTBA, 3I'BaJTYBaHb, a 0COOJUBO AJs
KIHOK, KOTpi HOCATb BiJBEpTUH OJAT | TaKMM YMHOM, Ha AYMKY
a6’to3epa [alTb CBOI 3rojy Ha [jisIHHS CEKCyaJIbHOTO XapaKTepy.
Pa3oM 3 THM, TOBOPUTHU MPO Te, 1[0 BIKTUMOJIEUMIHT 34iHCHIOETbCS
JIUIIE O Bi/JHOLIEHHIO [0 KiHOK HEeNpaBWJIbHO, aJ)Ke TakoMy 00-
BHHYBA4Y€eHHIO MMiAJaI0Th | 40JI0BIKIB.

OfHMMH i3 HalbiIbII BiJOMUX pPO3MOBCIO/PKYBaUyiB BiKTUMO-
JIeMIHT'Y BUCTYNalwTb 3acobu MacoBoi iHopmanii - Teseloy,
a OCTaHHIM yacoM i TeseBi3iliHIi HOBUHHY, fIKi 3apaAu 30i/iblLIEHHS
PEUTUHTIB JleTaJlbHO p036MpaloTh CKaHAAJIbHI CIpaBy, B TOMY YHMC-
JIi NOBEJiHKY MOCTPaXKJAJUX BiJj BOUBCTB, CEKCYaJbHOI'0 HACHUJLIA.
3 MeTol0 306i/bLIEHHS MOMYJSIPHOCTI IOy i Tesemepenad IMopy-
IIYETHCS HEAOTOPKAHHICTh 0COGUCTOrO MPUBATHOIO KUTTS MOTEP-
niyiux i monyaspusyoTbcs daktH, doTorpadii i maiTku, uo Hera-
THBHO XapaKTepHU3ylOTb NOCTPpaXJaJUX, aje He BifHOCATbCA [0
KPUMiHaJIBHOTO TPaBONOPYLIEHHS.

Tak, micjis 3rBaj/ITyBaHHA Ta MOGUTTI moTepmisiol ABoMa MoO-
JainencbkuMu Karapsaunbkoro Bigainy nouinii, y geakux 3MI onpu-
JwaHuad ¢oTto Ta iM’'s moTepnisoi, 6e3 ii Ha Te 3roju, HATOMICTh
iMm’s1 migo3proBanux 3MI He adimyBanu. A kaHain TCH 3HiMaB 6aThb-
KiB MOTepHiJiol Ha MPUXOBaHy KaMepy, UMM 6e3nocepeHbO BTPY-
4YyaBCsA B IX NpuBaTHe XKUTTA. | Taki BUNaJKU HenooAWHOKi. Tak,
yoro BapTa noBefinka 3MI, kosu B 6epe3Hi 2012 poky B M. Muko-
JIalB TPOE 4YOJIOBIKiB 3rBa/iTyBasiv i BOMIM OkcaHy Makap. Maitxke
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yci 3MI ony6aikyBaiu iHpopmalito, o noTepmnijia HEOJHOPa30BO
NPUTATYyBaJIach A0 a/MiHICTpaTUBHOI BiANOBiJaJIbLHOCTI 32 3aHATTA
NPOCTUTYLIEI0 Ta JipibHe XyJIiraHCTBO, a TAKOX 3a PO3NMBAaHHA aJ-
KOT'0JIbHUX HAIMOIB ¥ TPOMa/ICbKUX MiCLX.

3BUMHYBa4YeHHs KePTBU y BUMHEHHI 1040 Hel HaCUJIJIA HifK
He MOBUHHO BIJIMBAaTH HAa CTAHOBUIE 0COOH, sIKa BUMHUIIA HACUJI-
Jisl i HiIK He TOBUHHO BUMPAB/IOBYBATH MOTro nepej CyCliibCTBOM.
[IpoTe, floCUTh YacTO B MPaBO3aCTOCOBHIN MpakTUIli 1ie Bijgirpae
3HAYHY pOJib. B IeIKUX CUTYyallisfAX cIi4i cCXuabHi 10 06BUHYBaveH-
HA ’KepTBY, 110 BIJIMBA€ Ha NOJAJbIIMHK XiJ, pO3CaiAyBaHHs, a Ta-
KOX € HebGe3leyHUM JJisi NPaKTUKU NpaBo3acTocyBaHHsA. | Taka
NOBeJ[iHKa C/Ii90TO HA MPAKTHIi He 3aCy/[XKYEThCH, 1110 306i1bLIyE
HebGe3neKy BIKTUMOJIEHMIHTY B JAekinbka pasiB. Caiguui, skuil 3a-
HMa€eThCs B Mepily yepry o6’€KTUBHUM BCTAHOBJIEHHSIM 0GCTaBUH
KpUMiHa/JIbHOI'O NPOBA/PKEHHS, PO3C/AilyBaHHSAM IOBUHEH OYTH
6e3NpUCTPaCHUM Yy BCbOMY, OCOGJIMBO NMpPH B3aeMoJii 3 ocobamy,
AKI MOTepIisn BiJi KPUMMIHAJbHOI'O NPaBONOpylleHHA. Taka mnoBe-
JiHKa CJIiA40oro NpoTUPIYMTL LiIAM, 3ajadaM NPaBOOXOPOHHOI
JissibHocTi [5, c. 100].

BikTUMO/1eMIMIHT MOXe BifirpaBaTu BaXKJIMBY POJIb i B cyz0-
BOMy InpoBaJkeHHi. «[IpoBoKyloo4ya» | BHUK/IMKaw4da IOBeJiHKa
KepTBY, fK IiJ 4ac Cy0BOr0 pO3rafAAy, TaK i B MOMEHT BYNHEHHA
KPUMiHa/JIbHOTO NPaBONOPYLIEHHs MOXXe BIJIMBAaTH Ha BHYTPILIHI
NepeKoOHaHHs CyAJi, 1[0 B CBOIO Yepry MoOKe BIJIMHYTHU Ha BUPOK,
SIKUA BUHOCUTbLCSI 06BUHYBaY€HOMY.

3rajiadi BUIe NPUKJIA[U [PYHTYIOThCA JIMIIE Ha JIIOJACbKIN
ncuxoJiorii i 6y/ib-IKOT0 3aKOHO/IaBYOr0 MiAPYHTS He MalThb. Pa-
30M 3 THUM, CJIiJ] 3ayBaXKUTH, L0 AesKUN acneKkT BIKTUMOEHWMiHTy,
KOJIM YaCTHHA BHMHM 33 BYMHEHe KpHUMiHaJ/IbHe NPaBONOpYLIEHHSA
nepeK/1aJaeTbCA Ha IOTEPIIJIOro Ma€ 3aKOHOJaBye 3aKpilJeHH.

Pa3oM 3 THM, neBHi acieKTH 06BUHYBayeHHs KePTBU MOXKHaA
no6ayuty B HopMax KK Ykpainu, Hanpukaaz ct. 116 KK Ykpainu
«YMuUCHe BOMBCTBO, BUMHEHE B CTaHi CUJIbHOTO JyILIEBHOTO XBUJIIO-
BaHHA».

BO6UBCTBO BUMHEHE B CTaHi CUJBHOTO AYLIEBHOTO XBUJIIO-
BaHHS SBJSIETbCS MPUBiINEHOBAaHUM CKJIaJIOM BOUBCTBA, B SIKOMY
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CaHKLis cTaTTi nepes6ayae NoKapaHHs 3HAYHO MEeHIU CYBOpe, Hix
CaHKL|is CTAaTTi, iKka nepej6ayae NoKapaHHS 3a BAMHEHHSI IPOCTOT0
B6uBcTBa. Jucnosuuis ct. 116 KK Ykpainu nepenbadae :KopcToke
MOBO/KEHHS ab0 TakKe, 1[0 MPUHUKYE YeCTb i MiHICTb 0COOU 3 GOKY
MOTEPMNiJIoro B AKOCTi 060B’I3KOBOI 0O3HAKM CKJIaJy AAHOTO KpUMi-
HaJIbHOTO NpaBonopylieHHs. Taka MOBeJiHKa »XEPTBU BHUCTYIAE
dakTopoM, IKHUU CIPOBOKYBAaB BYMHEHHS KPUMIHAJIbHOI'O MPaBo-
nopyuieHHs, 2 paKTUUYHA YaCTHHA BUHU MEepPeKIaJAEThCI Ha caMy
KEepTBY KPUMiHa/JIbHOTO NpaBonopylieHHs. He3paxkarouu Ha Te, 10
0060B’SI3KOBOI0 03HAKOIO JJAHOTO CKJIaAy KpPUMiHAJIbHOIO MpPaBOMO-
pYLIEHHS € HasIBHICTb ¥ 0COOM CTaHY CUJIBHOIO IyIIeBHOI'0 XBUJIIO-
BaHH4, B cT. 116 KK Ykpainu 4iTko nIpocTeXyTbCs 03HAKU BiKTH-
MG6JIeMMiHTY, 1110 6e3nocepeJHbO BIJIMBAE HA PO3Mip MOKapaHHS.

Ille mo Takux NpUKJIALiB MOXHa BiflHeCTH m. 7 4. 1 cT. 66
KK Ykpainu «06cTaBuHM, sIKi NOM'SIKIIYIOTh [TOKapaHH», [ie A0
TaKUX O0OCTAaBUH 3aKOHOJABellb BiIHOCUTb BYMHEHHSI KPUMiHa/Ib-
HOTO MpaBONOpYIIEHHS Mijj BIVINBOM CUJIBHOTO AYUIEBHOIO XBH-
JIIDBaHHS, BUKJIMKAHOTO KOPCTOKKUM MOBO/XKEHHSAM, a60 TaKUM, 1[0
HNPUHWKYE YeCTb I TiAHICTb 0c06H, a TaKOX 33 HAsABHOCTI CUCTEM-
HOT0 XapaKTepy TaKoro NoBOJKeHHs 3 60Ky moTepmisioro. Y Buna-
JIKy BUMHEHHS 0C06010 KpHMiHa/JIbHOTO MpPaBONOpYILIeHHs, MifcTa-
BOI0 SIKOTO CTaJsla MPOTHUIIPaBHA NOBeJiHKa 3 OOKy HOTepHijoro,
NoBeJjiHKa OCTaHHbOI'O Bifjirpae 3Ha4YHy poJib, aJ)Ke caMe Taka Io-
BeJliHKa SIBJSETbCS YUHHUKOM, SIKHH CIIPOBOKYBaB 0CO0Yy Ha BYU-
HeHHS1 KpUMiHa/bHOro npaBonopyuieHHs. PaKTUYHO B TaKUX BU-
naJikax yacTMHa BUHU 3a BYMHEHe KpUMiHa/IbHe [IPaBONOpYLIeHHSA
nepek/aZlaETbC Ha CAaMOT0 OTePIiIoro.

TakMM 4YMHOM BiKTUMOJIEHMIHT OyJIy4d NapaZioKCOM CycCIHi-
JIbHOI IICUX0J10Tii, KOJIM COLiyM 3/laTHe NepeK/a1aZaTH 4aCTKOBO abo
NIOBHICTIO BUHY Ha »KepTBY KPUMiHa/JIBHOTO NIPaBONOpPYLIEHHS, Yac-
TKOBO Ma€ NMpaBOBe Biflo6pakeHHs B KPUMiHa/JbHO-NIPaBOBUX HOP-
Max. Take 3akpinJieHHs1 6e3mocepeHbO BIJIMBA€E HA pO3Mip MokKa-
paHHs, siKe NpU3HavYaeTbcsi BUHHOMY. [IpoTe 3 iHLIOro 60Ky, Tou
THCK, SKUW YUHUTBCS Ha XePTBY KPUMiHAJbHOT'O NPaBONOpPYIIEH-
Hf, SIK 30 CTOPOHU I'POMAa/ICbKOCTI, TaK i 3 HOKYy MPaBOOXOPOHHUX
OpraHiB y BUNIaJIKaxX BIKTUMOJIEHMIHTY € JOCUTh 3HAYHE.
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JyMaeTbcs, cy6’eKTUBHe OGBUHYBAaueHHsl IOTepIiJoro He
NOBUHHO BIUJIMBAaTH Ha pO3rJiAJ, KPUMMiHAJbHUX NPOBa/KeHb, AKe
Ma€ 3aJMIaTUCh 06’€KTUBHUM | He3anexxHUM. Take 06BMHYBa4yeH-
HSl MOXe BIVIMHYTH He JIMIIE HAa eMOLLiIHHUN CTaH epTBH, CIPHUSIE il
Jecoliasizanii, a i npu3BecTy 10 HeraTUBHUX HACJAI[KIB HenpaBU-
JIbHOI IPaB03aCTOCOBHOI NPAKTUKHU.

1. laBugenko B. JI. MixxaucuunaiHapHUHM XxapaKTep YIY€HHS PO XKePTBY
3104uHy. Haykosuill sicHuk XepcoHcbkozo depicasHozo yHieepcumemy. Cepis
FOpuduuni Hayku. 2015. Bun. 5. T.. 3. C. 124-126.

2. [lony6unckuii B. Y. [IpaBoBble OCHOBBI yYeHHUsI O XKEPTBE NPECTYILIe-
Hus. opbkui, 1979. 84 c.

3. Konecuuk U. U., Jlopuuenko O. II. BUKTUMOJIEHMHUHT KaK COLHO-
KyJIbTypHOe siBJieHHe B coBpeMeHHOU Poccuu. Hedesasi nayku CII6I1Y. 'ymaHu-
TapHbIl UHCTUTYT: MaTepHabl HAay4YHON KOHQepeHLHH C MeXAyHapoJHbIM
ydactueM. CI16.: U3gatenbctBo [lonuTexH. yH-Ta, 2018. 250-255 c.

4. Ryan, W. Blaming the Victim. Vintage Books, New York, 1976). 368 p.

5. Ilpicekin A. B, [1apin /. B. BUKTUMOG/IEHIUHT UM POJIb KEPTBbI B CO-
BeplleHUHU npectymieHus. FOpuduueckas Hayka. 2020. Ne 5. C. 99-102.

330



Poman MakcumoBuy,

KaHJU/JaT IOPUAUYHUX HAYK, JJOLEHT,
JoueHT Kadeapu
KpHUMiHa/IbHO-IPABOBUX AUCLUIIIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

3HAYEHHA IIPABOBUX IO3UIIIA
BEPXOBHOTI'O CYAY 3 IIMTAHDb
KPUMIHAJIBHOT'O ITPABA JI4 IHIIUX CYAIB

BignosigHo go ct. 36 3akoHy Ykpainu «Ilpo cymoycTpiit
i cratyc cyanis» Bij 2 yepBHa 2016 poxky BepxoBnuit Cyg € Haii-
BUIIUM CyZJOM Yy CUCTeMi CyJOyCTpOlO YKpaiHH, KM 3abe3neyye
CTaJIiCTh Ta €JHICTb CyA0BOI NPAaKTUKH Yy MOPAJKY Ta CHOCi6, BU-
3HaueHi NpolecyaJjbHUM 3aKOHOM. ¥ 4. 5 cT. 13 uporo 3akoHy
3a3HA4Y€HO, 1110 BUCHOBKM 100 3aCTOCYBaHHA HOPM IIpaBa, BUKJIA-
JeHi y mocraHoBax BepxoBHoro Cyny, € 060B’SI3KOBUMHU [JIs BCiX
Cy6’EKTIB BJIQJHUX IOBHOBAXKEHbD, IKi 3aCTOCOBYIOTb Y CBOIM Ais/ib-
HOCTi HODMaTUBHO-NPAaBOBUM aKT, 1[0 MiCTUTh BifiOBiIHY HOPMY
npaBa. HaTomicTh B 4. 6 11i€l cTaTTi WAETHCA MPO Te, 110 BUCHOBKHU
11010 3aCTOCYBaHHA HOpPM IIpaBa, BUKJIaZleHi y noctaHoBax Bepxo-
BHOro Cyzy, BpaxoBYIOTbC] {HIIMMU CyJaMHU IIpY 3aCTOCYBaHHI Ta-
KUX HOpM npaBa [1]. YacTuHa 6 cT. 368 KpumMinanbHOro nponecya-
JIbHOTO KOJleKCy YKpaiHu nepejbavae, 110 06Mparoyy i 3aCTOCOBY-
044 HOPMY 3aKOHYy YKpaiHM NP0 KPHUMiHa/JbHY BiANOBIJa/JIBHICTD
Jl0 CycHiJIbHO HebGe3NeyHHUX AisHb IPU YXBaJleHHi BUPOKY, CyJ Bpa-
XOBYE BHMCHOBKM ILOJO 3aCTOCYBaHHA BIAINOBiJHUX HOpPM IpaBa,
BUKJIaJleHi B nocTaHoBax BepxosHoro Cyay. To6To, npo popmMaibHy
000B’sI3KOBICTh MOCTaHOB BepxoBHoro Cyny AJis iHIWIKX CyAJiB He
BKas3aHo. 3rifiHo i3 4. 3 cT. 434-1 KpuMiHa/sibHOT0 MpoI1ecyajbHOT0
KOJeKCy YKpaiHU Cy[i, AKUU po3r/isjae KpuMiHalbHe NPOBaJKeHHS
B KacalliiHOMYy MNOpsSJKy y cKJaai KoJerii cyaaiB, majnaTtud a6o
06’eqHaHoOl MasaTH, Nepeslae Take KpHUMiHa/JbHe NPOBAKEeHHsI Ha
posraan Benukoi [lanatu BepxoBHoro Cyay, SIKIIO Taka KoJieris
(masiaTta, 06’e/HaHa MajiaTa) BBaXka€ 3a HEOOXi/He BiJICTYNIUTH Bij
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BHCHOBKY L110/10 3aCTOCYBaHHS HOPMHU IIpaBa y NoJi6HUX NPaBOBij-
HOCHHAaX, BUKJIQZIeHOT0 B paHillle yXBa/leHOMY pilleHHI BepxoBHoro
Cyny y cknagi koJierii cyaziB (masaty, 06’efHaHOl najaTH) iHLIOTO
KacauiiiHoro cyay [2]. ¥ Beaukomy TJyMauyHOMY CJIOBHUKY Cydac-
HOI YKpaiHChKOI MOBM 3a3Hauy€eHo, 1[0 ypaxoByBaTHU (BpaxOBYyBaTH)
03Havya€ 6paTH 0 yBary, 3BakKaTH Ha 1m0-He6yab [3, c. 1512]. B xko-
JHOMY HOPMaTHUBHO-IPAaBOBOMY aKTi He mepejabayveHo, L0 Cyad
Mepilnoi YM anesisiiHoOiI iHCTaHIil MalOTh 060B’A3KOBO 3aCTOCOBY-
BaTH BiZiOBiHY npaBoBY no3uito BepxosHoro Cyay.

BugaeTrbcd, 1o B TOMy pasi KoJIM CyAAd Hepluol 4u amesis-
1iiiHOI iHcTaH1ii He 3ro/ieH i3 BUCHOBKOM BepxoBHoro Cyjy, To BiH
MOX€e MO-iHIIOMY BUPILIUTHU COpaBy i NPUUHATH iHIIe pilleHHS,
OCKIJIbKU NPOTUJIeXKHe Oy/e cylepeyruTH HOro BHYTpIIIHbOMY Iie-
PEKOHaHHI0. Y TaKOMY pasi CyAAs Ma€ BpaxyBaTU BUCHOBOK Bepxo-
BHoro Cyay, TOGTO BUKJIACTU HOro y CBOEMY DpillleHHi, a Takox
000B’I3KOBO OGI'PYHTYBaTHU YOMY BiH BBaKa€ 3a HEOOXi/He 10T0 He
3acTtocoByBaTHU. fKIo K cnpaBa Jiizie 1o BepxoBHoro Cyay i Toi
MOTOAUTHCA 3 apTYMeHTAli€l0 HUKYOro CyZly, TO BiAMOBiHO cTasa
MpaKTUKa Ma€ OyTHU 3MiHeHa. Taka JisJIbHICTb HUXKYECTOSIIUX CY-
JiB pO3BUBAE CYJOBY IPAKTUKY i NMpaBoO 3arajoM. fAKIio * cyand
3aCTOCOBYE BUCHOBOK BepxoBHoro Cyay, TO BiH Lle Mae po6buTH
He 4yepe3 000B’A3KOBICTb TAKOTO, a y 3B’A3KY i3 TUM, 10 BiH Bigmo-
BiZla€ 3aKOHY i IPUHIIMIIy BepXOBEHCTBA NIpaBa.

HeszacTocyBaHHsa npaBoBoi no3uilii BepxoBHoro Cyay Mox-
JIUBe fIKILO0 BOHA € IOMUJIKOBOIO 3 OIJI/ly Ha TeOopilo paBa, HeBiJ-
MOBIAHICTb 3aKOHY, He BiAIIOBiJA€ iICHYIOYOMY PiIBHIO PO3BUTKY Cy-
cniJibHUX BifiHOCHH. CyloBa NpaKTHKa Y BUJAI TocTaHOB BepxoBHO-
ro Cyzy Moxe foZaBaTH [i0 3aKOHY, B TOMY pasi KoJIM HasBHI MeBHi
NpOTaJIMHU Y PeryJlBaHHI CyCNiJIbHUX MPaBoBiJHOCHUH. Lle cBOepi-
JIHe CyZioBe TJyMadyeHHs#, sike He € 3arajbHO060B’I3KOBUM, a 060-
B’SI3KOBUM JiMIIEe JJisi cTOpiH y cnpaBi. HasBHicTh Ti€el yM iHIIOL
IpaBoOBOi MO3KLii He Ja€ 3MOr'M TOBOPUTHU NP0 a6CONIOTHY NPaBOBY
BU3HAYEHICTh, OCKIJIbKY B KOHKPETHIN cipaBi cys Moxe BUPIIIUTH
CIIpaBy He TaK fK OYIKyIOTb BUXOZAYM 3 IONepenHbOl CyZ0BOi
NpakTUKU. JlocsirHeHHA a6CO/IIOTHOI MPAaBOBOI BU3HAYEHOCTI MOXe
OyTH MepelIKoJol JJisd PO3BUTKY mHpaBa. OueBUAHO Ma€e 6GyTH
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JIOCATHYTO PO3YMHOTO piBHS NpaBoBoi BM3HavyeHocTi. HeobxigHo,
11106 6yB 6aJlaHC MiX MPaBOBOI BU3HAYEHICTIO i pO3BUTKOM IIpaBa
BiZIIOBIZHO [0 KOHKPETHOI >XUTTEBOI CUTyalii I piBHA PO3BUTKY
CyCIIJIbCTBA Ha BifgnosigHoMy erani. Xo4a, 3BiCHO, K IpPaBUJIO,
Cy[iJM HWXKUMX {HCTaHLiH KepyHTbCA BiANOBIAHUMY NPAaBOBHMHU I 0-
3unissimMu BepxoBHoro Cyay.

Tako BUAAETHCS, 10 «CJIiNe KONMilDBaHHSA» MPAaBOBUX MO3U-
it BepxoBHoro Cyay mifpuBae He3aslexxHicTb cyaiB. BignoBigHo
Jo cT. 126 KoHcTuTyLil YKpaiHM He3aJIeXHIiCTb | HeJOTOPKaHIiCTh
cyaAi rapaHTyoThcsl KoHCTUTYIi€O | 3ak0oHaMU YKpainu. Briiue Ha
Cyaao y 6yb-IKMH croci6 3a60poHsAEThCA. BianosiaHo /0 m. 2 pe-
30/110TUBHOI 4YacTuHU PimieHHsa KoHctutyuiiiHoro Cyay YkpaiHu
y chpaBi 3a KOHCTUTYLiHHUM noZaHHAM BepxoBHoro Cyay YkpaiHnu
npo odiliiiHe T/iyMayeHHs M0JI0KEHb YaCTHUH Meplloi, Apyroi cTaT-
Ti 126 Konctutyuii Ykpainu Ta yactTuHuU Apyroi ctatTi 13 3akoHy
Ykpainu «IIpo ctaTyc cyaaiB» (cipaBa Ipo He3aleXHICTb CYyJiB K
CKJIaZ0BY IXHbOTO cTaTycy) Bij 1 rpyans 2004 poxky Ne 19-pn/2004
3a3HayeHo, L10 Iie MOJIOKEHHS Tpeba po3yMiTH fK 3abe3nedyeHH:
He3aJIeXXHOCTI cyAAiB y 3B’A3Ky i3 3A1lICHEHHSIM HUMU NIPaBOCYAAA,
a TaKoX K 3a60pOHY L0J0 CyAAiB OyAb-IKUX Ail He3as/eXKHO Bij
dopmMu iX NposiBY 3 6OKY Jlep:KaBHUX OpraHiB, yCTaHOB Ta OpraHisa-
Lill, opraHiB MicL,eBOoro caMoBpsi/lyBaHHs, iX N0OCaZ0BUX i CJIyx60-
BUX 0Ci6, Qi3UYHUX Ta PUJUYHHUX OCi6 3 METOW MePelIKOJUTH
BUKOHAHHIO CyAJsiMHU NpodeciiHUX 060B’A3KIB a60 CXUJUTH X 70
BUHECEHHS1 HEMpaBOCYAHOTO pileHHs Touo. ¥ n. 5 PimeHnHsa Kox-
ctutyninHoro Cyay YkpaiHu y cnpaBi 3a KOHCTUTYL[iIHHUM MOJaH-
HSM 47 HapoJHUX JlenyTaTiB YKpaiHu mojo BianosigHocTi Kon-
cTuTylii YKpaiHu (KOHCTUTYLIMHOCTI) OKpeMHUX M0JI0KeHb 3aKOHY
Ykpainu «[lpo 3anobiranHs kopynuii», KpumiHanibHOro kojgekcy
Ykpainu Big 27 xxoBTHA 2020 poky N2 13-pn 2020 BkasaHo, 1[0 He-
3aJIeXKHICTb CyAJAIB € OCHOBHOWO IlepeiyMOBOI0 (QYHKIiOHYBaHHS
caMocCTilHOi i1 aBTOPUTETHOI CyA0BOI BJaJH, 3/]laTHOI 3a6€3Me4YUTH
06’€KTHBHe Ta 6e3CTOPOHHE NPaBOCYAAsS, ePeKTUBHO 3aXUCTHUTHU
npaBa i cB060AM JIIOAWHY i rpoMajisiHuHA. [IpUHIMI He3a/1eXKHOCTI
CyZAAiB 03Haya€ NpouecyalbHy AiSJIbHICTD Mif yac 3jilicHeHHs npa-
BOCyZ /sl B YMOBax, 110 BUKJ/IKYalOTh CTOPOHHIN BIJIUB Ha CyALiB.
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lapaHTii He3anexXHOCTI cyA/iiB — Lie nepejbayeHi HasexHi 3acobu
MiHiMi3anii Ta ycyHeHHA HeraTUBHHUX BIJIMBIB Ha CyAJAiB miJ 4ac
BiZIpaBJIeHH] HUMM NPaBOCYAJs, CIPSAMOBaHI Ha yXBaJIeHHd 3a-
KOHHOTIO 1 06I'pyHTOBaHOro pimeHHs [4]. Y cT. 376 KpuminanbHoro
KoJieKcy YKpaiHu nepejibayeHo BiJiIOBiJla/ibHICTb 32 BTpyYaHHS B
JisJIbHICTb CyZJOBUX OpraHiB. Brpy4yaHHs € meBHOIO $OpMOIO BILIU-
By Ha cBigoMicTb Ta BoJito cyaxi. [Ipu npomy mss kBasidikarrii
He Ma€ 3HavyeHHs, B AKiA ¢opMi (AKUM crioco6oM i 3a JOIOMOToI0
SIKUX 3aC06iB) 3/1iICHIOETHCS TAKUH BIJIUB (MMPOXaHHS, peKOMeH/1a-
11il, BKa3iBKa, BUMOTa, TOIII0).

1. [lpo cymoycTpil Ta craTtyc cyaniB: 3akoH YKpaiHU Bij 2 4epBHs
2016 poky Ne 1402-VIII. URL: http://zakon.rada.gov.ua/laws/show/1402-19
(mata 3BepHenHs: 01.11.2020).

2. KpuMiHanbHUH npoluecyaabHUN KoZeKC YKpaiHu: 3aKoH YKpaiHU Bij
13 kBiTHA 2012 poky Ne 4651-VI URL: http://zakon.rada.gov.ua/laws/show/
4651-17 (mara 3BepuenHs1: 01.11.2020).

3. Besinkuii TJIyMayHUH CJIOBHHUK Cy4acHOi YKpaiHCbKOI MOBH (3 JIOZ.
i mponoB.) / yknaa. i rosoB. pea. B. T. Bycen. K. Ipninb: BT® «Ilepyn»,
2005. 1728c.

4. Pimenns Koncrurtyuilinoro Cysy YKpaiHu y crnpaBi 3a KOHCTUTYLil-
HUM NofaHHsAM BepxoBHoro Cyay YkpaiHu npo odiuiiiHe TJIiyMayeHHs MoJIo-
)KeHb 4acTUH mnepiuoi, Apyroi ctaTti 126 KoHcTuTynili YkpaiHu Ta 4acTHHU
apyroi crarti 13 3akony Ykpainu «Ilpo craryc cyazaiB» (cmpaBa mpo He3a-
JIEXKHICTb CYJJiB K CKJIaJoBy ixHboro cratycy) Big 1 rpygus 2004 poky
Ne  19-pn/2004. URL: https://zakon.rada.gov.ua/laws/show/v019p710-
04#Text (naTa 3BepHeHHs: 01.11.2020).

5. Pimrenns Koncruryuilinoro Cyny YkpaiHu y cnpaBi 3a KOHCTUTYLiH-
HUM MOJaHHSAM 47 HapoJHUX JenyTaTiB YkpaiHu mono BignosigHocTi Kon-
cTuTynil YkpaiHu (KOHCTUTYLIHHOCTI) OKpeMHX MOJIOXKeHb 3aKOHY YKpaiHU
«IIpo 3ano6iranHsa kopynuii», KpumiHaibHOro Kosekcy Ykpainu Bif 27 »K0BT-
Ha 2020 poky Ne 13-pm 2020 URL: https://zakon.rada.gov.ua/laws/show/
v013p710-20#Text (gaTa 3BepHeHHs: 01.11.2020).
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Bira MaTo/1ny,

acnipaHTKa Kadenpu
KpPUMiHa/IbHO-NIPABOBUX JUCLUILIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

ITPOBJIEMH OXOPOHHU TAEMHHUII
A0CYZA0BOIro PO3C/JIAYBAHHA
Y KPUMIHAJIbBHOMY INTPOBAIZKEHHI
040 KPUMIHAJIbHUX ITPOCTYIIKIB

3a 3araJIbHUM NpPaBUJIOM BiJOMOCTI, [0 CTAHOBJATH TAEM-
HULIO JOCYZ0BOTO PO3CJiyBaHHs, He NiJ/IAraloTh PO3roJoleHHI0
6e3 MHUCbMOBO [I03BOJIy CJiI40T0 YW NPOKypopa. 3a HasIBHOCTI
TaKOT'o JI03BOJIY IIi BifIOMOCTi MOXYTb OYTH PO3TOJIONIeH]i TiJIbKU
B TOMY 006Cs13i y AKOMY CJIiJYMH /IPOKYPOp BU3HAB Lie MOXKJIUBUM.

TaeMHUIA [OCYZOBOrO pO3C/AifyBaHHA € BaXK/JIMBOIO rapaH-
Ti€lo epeKTUBHOCTI 3/1iiCHEHHS KPHUMiHaJILHOTO MPOBA/[XKEHHS, a
TaKO0X JOCATHEHHS 3aBJaHb KPUMIHA/JBbHOTO NMPOBA/KeHHA. 3aKo-
HOJlaBelb Ha/laB MPABOBiIHOCMHAM 3i 36epeKeHHs1 TAEMHUILI J0CY-
JIOBOTO pO3CJilyBaHHSI 0COOJIMBY IpPaBOBY OXOPOHY, 30KpeMa, 3a
He3aKOHHE PO3roJIOleHHS TaKUX BifloMocTel mepeabayeHa KpH-
MiHa/IbHa BiZiMOBiAaABHICTB BifgnoBigHO A0 cT.387 KK Ykpainu.

Y cT. 300 KIIK Ykpainu BKa3zaHo, 0 AJd JOCYL0BOr0 PO3CJIi-
JyBaHHs KpUMiHa/JbHUX MPOCTYIKIB J03BOJIAETbLCA BiAbOUpaTH No-
SICHEHHSl JAJi 3’sicyBaHHS OOCTaBMH BYMHEHHSI KPHUMiHaJbHOTO
NpPOCTYNKY, NPOBOJUTU MeJUYHEe OCBiZyBaHHs, OTPUMYyBaTU BU-
CHOBOK crenjaJicta (1o Ma€ BiJmoBigaTH BUMoOram /10 BUCHOBKY
eKcIepTa), 3HiMaTH MOKa3aHHA TEeXHIYHUX MPUJIAZiB i TeXHIYHUX
3aco6iB y NPOBa/KEHHSX 11010 BUMHEHHS KPUMiHa/JbHUX NMPOCTY-
NKiB, [0 MalOTh QyHKIIT PoTO- i KIHO3MOMKH, BiZieo3anucy, 4u 3a-
c006iB, mo MawTh GyHKIIl GoTo- i KiHO3MOMKH, Bifieo3anucy, BUIY-
yaTu 3HapsAAAsA i 3acobd BUMHEHHS KPHUMiHAJbHOTO HPOCTYIIKY,
pedi i JOKYMeHTH, 1110 € 6Ge3mocepe/HIM NpeJMeTOM KPUMiHa/JbHO-
ro NpoCTYIIKY, abo siki BUsIBJIeH] Mif yac 3aTpuMaHHs 0co6H, 0co6U-
CcTOro orJjsAy abo or/isay peuyed, f0 BHeCEHHS BiJjloMOCTeld mHpo
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KPUMiHaJIbHUHU NPOCTYINOK 0 EJUHOIO PeECTPy AOCYL0BUX PO3CIIi-
JlyBaHb.

Y cT.214 KIIK Ykpainv BKa3aHO MOMEHT, 3 IKOI'0 IOYNHAETh-
cA Jl0CyZl0BE pO3CHAilyBaHHs. 30KpeMa, YaCTUHOK Jpyrow i€l
CTaTTi BU3HAYEHO, 10 JOCYZ0Be PO3CJIiAYyBaHHS PO3NOYMHAETHCA
3 MOMEHTY BHeCeHHf BifjoMocTeld y EQWHUN peeCcTp [AOCYAOBUX
po3ciiayBaHb. YacTUHA TpeTs Iji€l cTaTTi BU3HAYaE, 1110 3/iliCHEeH-
HA I0CYyZ0BOI'0 PO3CJiAyBaHHS 40 BHECEHHS BiJlOMOCTeH 10 peECT-
py a6o 6e3 Takoro BHECEHHS He JIONMyCKa€eThCs. Jlo BHeCEeHHS BiJlo-
MocTeld [0 EAMHOrO peecTpy JMAOCYLOBUX pO3C/IilyBaHb MOXe
OyTH: BifjiOpaHO NOSICHEHHs; NMPOBEJEHO MeJUYHE OCBiZlyBaHHS;
OTPMMAHO BHUCHOBOK clieljiajsicta i 3HATO INOKa3aHHA TeXHIYHUX
npuiajiB i TexHiYHUX 3aco6iB, W0 MawTh QyHKII poTo- i KiHO-
3WOMKH, BiJleo3anucy, 44 3acobiB, 1110 MaoTh ¢yHKILIT poTo- i KiHO-
3MOMKH, Bijleo3amucy; BUJIYYeHO 3HapsAAsA i 3acobu BUMHEHHS
KpPUMiHa/JbHOTO NPOCTYIIKY, pedi Ta JOKYMEHTH, L0 € 6e3nocepes-
HIM NpeiMETOM KPUMiHa/JbHOI'O MPOCTYINKY, ab0 fAKi BUABJIEH] Mif,
Yyac 3aTPUMaHHS 0C06U, 0COGUCTOrO OrJIsily a60 OISy peven.

Jocynose poscaigyBanHda K KIIK Ykpainu BU3Ha4ae 49K cTa-
Ji10 KpUMIHAJIBHOI'O NPOBA/KEHHA, KA MOYHUHAETBCA 3 MOMEHTY
BHECEHHSl BiJOMOCTeHl MpO KpUMiHa/ibHEe MpPaBONOPYLIEHHA [0
€IUHOTO peecTpy MAOCYLOBUX pO3CJAiZlyBaHb i 3aKiHYyeTbcAa 3a-
KPUTTSIM KPUMiHAJIbHOTO MPOBa/KeHHsI ab0 HamlpaBJ/eHHSM /10
CyZly 0GBUHYBAJIbHOTO aKTY, KJOMOTAaHHS MPO 3aCTOCYBaHHS MpPHU-
MYCOBUX 3aX0/iB MeJUYHOI'0 XapaKTepy ab0 BUXOBHOT'O XapaKTepy,
KJIOTIOTAHHS PO 3BiJIbHEHHSI 0COOU BiJi KpUMiHaJbHOI BifimoBiga-
JbHOCTi (1. 5 4. 1 cT. 3 KIIK).

TakuM 4YUHOM, iCHy€ NIpaBoBa KOJIi3id MiXK NOJIOXKEHHAMU
n.54. 1 cT. 3 Ta nosioxkeHHAMHU 4. 3 cT. 214 KIIK Ykpainu wo/0 Bu-
3Ha4YeHHS MOMEHTY, 3 IKOI'0 I0OYUHAETHCA NPOBeJeHHA N0CY0BOT0
po3c/iyBaHHA, 30KpeMa, KpUMiHa/JIbHUX NPOCTYINKiB. BpaxoByrouu
Te, o cT. 300 KIIK YkpaiHu mepeab6adyeHo JOCTAaTHbO LIMPOKI
MOBHOBaXKE€HHA [li3HaBaya 1040 CAifYux (po3WyKOBUX) Ail, sKi
MOXYTb OyTH NpPOBeJeHi 10 BHeCeHHs BimomocTedl Ao EAUHOrO
PEECTPY AOCYLOBUX PO3CAilyBaHb, BAHUKAE PU3UK HEOJLHO3HAYHO-
ro TJyMadyeHHd MNOHATTH «JOCYyLOBe PO3C/HAiAYyBaHHA» i, 9K HaCJi-
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JI0K, PO3roJIOLIeHHS TAEMHHULI JOCYZ0BOr0 pO3C/IilyBaHHA. A TOMY
3a3Ha4yeHy KoJIi3ilo c/iJf YyCYHYTH Ha 3aKOHOZaBYOMYy pPiBHi.

Crattamu 57, 66, 71 KIIK Ykpainu Bu3HaueHo, 1[0 MOTepIi-
JIUK 3060B’s1I3aHUM He PO3ToJIoLIyBaTH 6e3 JA03BOJIYy CAiA40ro, mpo-
Kypopa, CyZly BiJloMOCTi, fIKi cTa/iu oMy BiJjoMi y 3B’I3Ky 3 y4acTIO
y KPUMIHAIbHOMY npoeadiceHHl i fIKi CTAaHOBJSATb OXOPOHIOBAHY
3aKOHOM TA€EMHHUIIIO; CBifoK/crnemniajicT 3060B’I3aHUH He PO3TO-
JiolmyBaTH 6e3 A03BOJIy CJAiAY0ro, MPOKypopa, CyAy BigomocTi, aKi
6e3nocepelHbO CTOCYIOTBCS CYyMi KPUMIHA/AbHO20 NPOBAJHCEHHS Ta
npoyecyaavHux 0iil, Mo 3AiACHIOITbCA (3AiACHIOBa/IMCA) mifA 4ac
HbOTO, i fIKi CTasM BifoMi oMy y 3B’S3Ky 3 BUKOHAHHSAM HOTro
000B’sI3KiB; MOHATHI/0C06a, AKa CTaja OYEBUJIIIEM TaKUX [iH, 30-
60B’s13aHa Ha BUMOTY CJIi[Y0T0 YU NPOKypopa He PO3ro/iollyBaTH
BiZiloMOCTi 1110/10 TPOBeAEHOI npoyecyasbHoi Oil.

BignoBigno fo n. 10 4. 1 ct. 3 KIIK Ykpainu, kpuminaibHe
MPOBa/PKEeHHA — 1€ JOCYL0Be pO3CailyBaHHS i CyloBe MPOBaJKeH-
HS, npoyecya/bHi 0ii 'y 3B’A3KY i3 BUMHEHHSM JiIHHS, lepefi6adyeHo-
ro 3aKOHOM YKpaiHM PO KPUMiHa/IbHY BiATIOBIa/IbHICTbD.

Tox KpuMiHaJ/ibHe MPOBA/P)KEHHS BKJIIOUA€E B cebe: 10CyL0Be
pO3CiAyBaHHS, CY0Be NMPOBAa/KEHHs, a TAaK0XK BiANOBIJHI npole-
cyasibHi Ail. | BUCBIT/IeHA BHUILe NpaBOBa KOJi3id BIJIMBAE TAKOX i
Ha BU3HAYEHHS 3MIiCTy NOHATTSA «KKPUMiHaJbHE IPOBAP)KEHHSI».

Kpim 1iboro, moHSITTS «mpolecyasabHa Ais», TaK caMo fK i ix
nepesiik, He Bu3HaueHo KIIK Ykpainu. 3a3naveni ct. 300 KIIK
Ykpainu fiii BiAHOCATBCS He A0 NpollecyaJbHUX AiH, a 10 caiguux
(po3umykoBux) Aiit. Taka npaBoBa HeBHM3HAYEHICTb MOe CTBOpPIO-
BaTU TPyAHOLl NPU NPUTATHEHH]I BUHHUX, Y PO3r0JIOLIEHH] TaeM-
HUIIi JOCYZI0BOr0 pO3CJilyBaHHS, 0Ci6 0 KpUMiHa/IbHOI BiJiMOBI-
JAJIbHOCTI.
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Bipa HaBpoubkKa,

KaHJU/JaT IOPUAUYHUX HAYK, JJOLEHT,
JoueHT Kadeapu
KpUMiHa/IbHO-IIPaBOBUX JAUCLHUILIIH,
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

3ABE3IIEYEHHA BE3IIEKHN YYACHHUKIB
KPUMIHAJIBHOT'O CYAOYNHCTBA -
3ACAJJA KPUMIHAJIBHOT O INIPOLIECY

3abe3nevyeHHs 6e3MeKHW yYaCHUKIB KPUMiHAJbHOTO MpPOLECY
€ He JiMlIe BaXXJIMBUM MPABOBHM IOJIOXKEHHSM, @ 1 caMOCTIiHHHUM
NPUHLMIIOM KPUMiHaJbHOTO mpouecy. Y1 Mok/MBa OLjiHKa 3a6e3-
neyeHHs1 6e3NeKM Y4YaCHUKIB KPHUMIiHaJIbHOTO CYAOYMHCTBA SK
NPUHLUNY KpUMiHa/bHOTO npouecy? Jlyis Toro, abu AaTH BiANOBib
Ha NOCTaBJIeHe NUTaHHS, NOTPiOHO CNiBCTaBUTH XapaKTEPUCTHUKU
JlaHOoTo 3a6e3MevYeHHs] Ta BU3HAYEHHsI MPUHLHUIIB KPUMiHAIBHOTO
polecy, BUPOOJIeHUX OPUAUIHOIO HAYKOIO.

CTOCOBHO BHU3HauyeHHS KpPHUMiHa/JbHO-NPAaBOBUX NMPUHLUIIB
€ baraTto auckyciil. [IpoTe mepeBakHa GUIBLIICTh HAYKOBIIIB CXO-
JATbCA Ha AyMLj, 110 NIPUHLMIAMU NIPOLIeCy € KepiBHi, 0CHOBOIO-
JIOXKHI 3acajiy, FKi MalOTb HOPMAaTHUBHO-NIPAaBOBUM XapakTep, Bifo-
O6pakaloTb HaMCYyTTEBIiLIi CTOPOHU KPUMIHAJIBHOIO CYAOYUHCTBA,
Horo 3aBJaHHS, XapakTep W CUCTeMy MNpoliecyaJbHUX CTafid Ta
IHCTUTYTIB.

BuziinisitoTh Taki XapaKTEpUCTUKHA KPUMiHa/JIbHOTO MPOLECY:
a) BOHU MaloTh AiITH Ha BCiX cTajisix npouecy, a HalbiiblI MOBHE
BUpa)XeHHA OTPUMYBAaTH Ha CTajil CyA0BOTO po3rasany. 6) BOHU
NOBHHHI MaTH CaMOCTIMHMH 3MICT i He AyO6J/I0BaTH 3MiCT iHIIMX
OPUHIUIIB (TOOTO, BOHU € NEPBUHHUMH, HE BUBOJSATHCI 3 iHIIUX
MOHATB); 6) MAaTH OCHOBOIOJIOXKHE 3HAYEHHS JJIs1 YChOTO KPUMiHa-
JIHOTO TPOLiecy, B) MaTH BUPAXKeHHs y HOpMax IpaBa.

Yu BJ1aCTUBI nepesidyeHi XapaKTEepUCTUKU MOJIOXKEHHAM I1PO
3abe3neyeHHs 6e3MeKHU 0Ci6, KOTpi 6epyTh y4yacTb Y KpUMiHaJbHO-
My CYJIOYMHCTBI (a Takox iX ciMmel, 6in3bKuX poaudiB? Tak — amke
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NOCTKPHUMIHa/IbHUY BIJIMB MOXe 3iMCHIOBATUCS IPOTATOM yCbOIO
KpUMiHa/sbHOrO mporecy. | usg o6cTaBrHa 3yMOBJIIOE NOTPeOy 3a-
6e3nedyeHHs O6e3neKy 0cib, 10 3a3Ha/IM (MOXYTb 3a3HATHU) TAKOI0
BIJIUBY MPOTArOM yCbOTO KPHUMIHAJBHOI'O CyZOYMHCTBA, Ha BCiX
6e3 BUHATKY CTaZifX KpUMiHaabHOrO npouecy. To6To Take 3abes-
neyeHHs1 6€3MeKH HOCUTD «3arajJbHONMPOIeCyaJlbHUI» XapaKTep.

[HIIa XapakTepuCTHKa NPUHIUIIB (3acaj])) KPpUMiHAJIbHOTO
Npol1iecy — CaMOCTiHHICTh 3MiCTy MPUHIMITY — TAKOX BJAaCTHBA 3a-
Oe3neyeHHI0 6e3leKH Y4YaCHUKIB KpPHUMiHAJbHOI'O CYyJOYHHCTBA.
[ mpuyoMy Ije 0OYeBHJIHO He3aJIeKHO BiJ TOro, Yu chopMyJbOBAHO
SIKUWCb IPUHIUI 6e3n0cepeiHbO Y HopMax (KpUMiHaJbHUX polie-
CyaJIbHUX YU KOHCTUTYLiMHUX), a60 K BUBOJUTHCS i3 HUX LIISXOM
y3araJlbHeHHfl Ta TeOPEeTUYHOTO aHali3y.

Ille opHi€el0 yMOBOI BiJlHECEHHA fKOTrOCb HOPMAaTHBHOTO
NI0JIOKEHHA [0 IPUHLMUIIB € Te, YA Ma€ BiJANOBiJHE IOJIOXKEHHS
OCHOBOIIOJIO}KHE 3HAYeHHS [JI1 YCbOI0 KPUMIiHaJbHOTO MIpPOLECY.
AHaJi30BaHOTO MpPaBOBOIr0 IHCTUTYTY TaKa XapaKTEpPUCTUKA CTO-
cyeTbcs moBHicTio. [IpoTuiiexxHe k (TOOTO, HeE3axWIEHICTh Bif
MOCTKPUMIiHAJIbHOTO BILUIMBY), HAaBIAKH, «Iapasi3ye» KpUMiHa/lbHe
CYZJOYMHCTBO.

Jlo opHiel i3 XapaKTepUCTUK KPUMiHaJIbHO-NIPOLeCyaJbHUX
NPUHLUNIB BiIHOCATH iX 0G0B’SI3KOBICTb BUpPaXKEHHS y MPaBOBUX
HopMax. [IpoTe BapTO 3a3HA4YMTH, 110 JaJeKO He BCi AOCAIAHUKU
BU3HAIOTb 060B’SI3KOBICTh TAaKOr'0 BUPAXKEHHS IK 03HAKY MPUHLU-
ny. IcHye nmosunig, BiANOBIAHO 40 AKOI eBHI IPUHLMUIIOBI ifel je-
KOJIM He 3HaX0JATb CBOTO 3aKpillJleHHd y IPaBOBUX HOpMax y BH-
A1 cnelia/bHUX TepMiHiB Ta BifnoBigHuxX ¢popmystoBaHb. Boj-
HOYac, BapiaHT, KOJIM KpUMiHaJbHO-NIpOLeCyaJbHUI NPUHL U MaK-
CMMaJIbHO 4YiTKO BUPAQXeHHWM B 3aKOHi, € ONTHMaJbHUM. BifgcyT-
HICTb HOPMaTHMBHOI'0O BUP&KeHHS NPHUHLMUIY MOXKe IIOCTaBUTH MiJ
CYyMHIB Horo icHyBaHHS ab0 K YCKJIaJJHUTH PO3yMiHHS HOro 3MicTy
(i, BigmoBigHO, yCcKJIaAHUTHU HOro peasisalilo). AHasli3 MOJOXKeHb
Konctutyuii (3okpeMa, 4. 1 cT. 3 Ta 4. 3 cT. 8) f03BOJIsIE 3pOOUTHU
BHCHOBOK MO Te, [0 0JIOKEeHHS PO 060B’ 130K Aep>KaBH 3axXHUIla-
TH yYaCHUKIB KPUMIHAJbHOI'O IpOLECy BiJ IMOCTKPUMIiHAJIBHOTO
BIIMBY 3HAHNIILJIO CBOE Bi06pakeHHS.
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Jlarouu oLiHKy 3a6e3nedyeHHI0 6e3MeKU y4acHUKIB KpUMiHa-
JIbHOTO CY[OYMHCTBA fIK OJHOTO i3 KpHMMiHaJbHO-NPOLEeCyaJlbHUX
MPUHLMUIIB, BAPTO 3ayBaXKUTH, 1110 IPUHLUT (3acajia) He BUBOAUTH-
¢l i3 iHIMX MOHATH, TOOTO, BiH € NepBUHHUM. 3abe3neyeHHI0 6e3-
MeKU YYaCHUKIB KPUMiHaJIbHOTO CYJOYMHCTBA L O3HaKa IpHUTa-
MaHHa NOBHICTIO (3AiCHEHUH aHasi3 HOPMATHUBHOI'O MaTepiany
JI03BOJIMB 3pOGUTH TAaKHWH BUCHOBOK 0e3 3BEpHEHHS [0 iHIIMX
KPUMiHaJIbHUX-TPOIleCyaJbHUX TPHUHIUIIIB).

TakuM 4YHHOM, JOCJiJKeHHs 3HadyeHHs 3a0e3ledyeHHs 6e3-
neku ocib, K 6epyThb y4acTb y KpUMiHaJIbHOMY CYJOYMHCTBI, J0-
3BOJISIE OLIIHUTH Take 3abe3nedyeHHs K NpUHLUN (3acafy) KpuMi-
HaJIbHOTO mpolecy. HopMaTuBHe BHpaXeHHsSI B YKpaiHCbKOMY
KpUMiHa/JIbHOMY NpOLeCyaJbHOMY 3aKOHi Takoro nNpuHuuny (3aca-
J1), a TAaKOXK KOHKPETHUX MPUIKCIB, CIPSAMOBAaHUX Ha Horo peaJi-
3alilo, € He0OXiAHOI YMOBOIO JJOCATHEHHS 3aBJaHb KPUMiHaAJIbHO-
ro Cy/I04UHCTBA.
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Harautis Iapacwk,

KaHAWJAT IOPUAUYHUX HayK, AOLEHT,
JoueHT Kadeapu
KpHUMiHa/IbHO-IPABOBUX AUCLUIIIIH
(/TvsigcbKull depocasHull yHigepcumem
8HympiuwHix cnpas)

KJIACUPIKALIA CITIBYYACTI
3A KK YKPAIHM: RES ET SPES

BuMHeHHA YyMUCHOIO KpHMMiHa/JIBHOTO NPaBONOPYLIEHHH Jie-
KiJIbKOMa chiByyacHUKaMU 6e3yMOBHO HiJBUIIYE CTYIiHb CYCIiJb-
Hoi HeGe3neku BYrMHeHOTo. [Ipy boMy MOTpe6yBaTUMEThCSI 0CO6-
JIUBa TOYHICTh 3aKOHOJAaBLS 1oA0 AudepeHIialii KpuMiHaabHOI
BiZimoBiZiaIbHOCTI CHiBy4YyacHUKIB, a TaKOX OCOGJIMBA YBaXKHICTb
cyaai mob y Mexax mnepejbadeHol 3akoHOJaBLeM AvdepeHiariil
3[IMCHUTH MNpaBW/IbHY iHAWBiAyasi3alilo nokapaHHS. 3Ha4YeHHS
kJ1acudikalii y qboMy npoteci He cJiifi HegoouiHoBaTH. [[paBuibHa
KJ1acudikalliss € 3alO0pPyKOI BU/JiJIEHHS TPYyNU NpeJMeTiB 3a xa-
paKTepHUMHU O3HAKaMU Ta HASABHICTb MOMJIMBOCTI IX Ha/eXHO
pO3MeX0BYBaTH.

Knacuodikaniss cmiBydacTi € ckJiagHOI0 NMpo6JieMOI0 B Haylli
KpHUMIHa/JILHOTO IIpaBa Ta HEOJHO3HAYHOM Yy NPaBO3acTOCYBaHHI.
3aKoHOJaBYO Taka KJjacudikalisa He npoBefeHa. YoMychb Tak CKJa-
JAEThCA, 110 y HAYKOBUX pPO3BiJIKaX aKLeHTYETbCA yBara came
Ha ¢opMax cmiBydacTi, TOJi K BUJAM CIiBy4acTi He HaJa€TbCs
HaJIeXKHOI yBaru.

AKImo crucTeMHO NpoaHasi3yBaTH MOJIOXKEHHS YMHHOTO KpH-
MiHaJIbHOT'0 3aKOHY, TO IIOTPiGHO KOHCTATyBaTH, 110 3aKOHO/AaBellb
TepMIiHOJIOTIYHO He aKLeHTY€E yBary Ha ¢opmMax cliBy4acTi, 1110 CBO-
€10 Yeprow MNOpPOJpKYy€ pi3HI HayKoOBi mo3uuii mongo ix AeTrasisamil.
3BiAcHu By3bKUHU NifxiJ A0 BU3HAYeHHs ¢popM cniByvacTi, BinoBij-
HO 10 IKOTO TaKMMHU € BUMHEHHA KPHUMIHAJbHOTO IIPaBONOpyIIEH-
HS TPYIO0 0Cib, rpymnolo oci6 3a momnepegHbOX 3MOBOIO, OPTaHi30-
BaHOI FPYIOI0 Ta 3JIOUMHHOIO OpraHisalito. BiAinoBigHo 10 iHIIOTO
niJIXo/ly, OKpiM MNpoOsIBiB cHiBy4acTi OCOGJMBOTO POAY TaKOX [0
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¢dopm cniByyacTi BifHOCATBH CliBy4YacTh i3 po3nojijioM poJjiei, To6-
TO CHiBy4aCTb y BJIACHOMY pO3yMiHHi cioBa. TakuM BUJiJIEHHSA
dopM cniByvyacTi HaykoBLi HaMararTbCsl 3aIOBHUTU 3aKOHOJABYi
MPOTAJIMHHU 1010 KPUMiHAJBHO-IIPABOBOI'0 PEryJII0BaHHA CIIJIbBHO-
ro BYNHEHHS KPUMiHaJIbHOTO IPaBONOPYILEHHS.

JlyMa€eThbcs, 1[0 3aKOHO/[aBYa BU3HAYEHICTh NUTAHHA OO0
kaacudikauii mposBiB cmiByvacTi, 03BoJinjIa 6 BUPIIIUTH HU3KY
Mpo6JIeMHUX MOMEHTIB, fIKi BUHUKAIOTh y mporeci kBasiidikarril
BUMHEHHS KpPUMiHaJIbHOrO MPaBONOpPYLIEeHHSI JeKiJbKoMa ocoba-
MU. Tak, 3aKOHOZaBeLlb YHUKAE BiJNIOBIZI HAa MUTAHHA [IPO BiANOBI-
JaJbHICTh YYaCHUKIB I'PynH ocCi6 Ta rpynu oci6 3a monepesHbOIO
3MoBo10. ToAi K JleTaJibHO BU3HAY€HO MpPaBUJIO AJs KBasdidikarril
JisIHb KOXKHOT'O BUAY CIiByYacHHUKA, 110 nepenbadeHo y ct. 29 KK
Ykpainu. CBoetwo yeproto, cT. 30 KK Ykpainu, BcTaHOBJIIOE IPaBUIIO,
siKe 3aCTOCOBYEThCSA NMpH KBasidikanii AisHb opraHizaTopa Ta y4ac-
HUKIB OpPraHi30BaHOI Ipyny YW 3JI0YMHHOI opradizanil. [lo Takol
3aKOHO/IaBYO0i NpOrajuHU e U J0Ja€EThCS HEOAHO3HAaUHe GopMy-
JIIOBaHHA JAediHilii KpUMiHaJIbHOTO NMPaBONOPYLIEHHS, 1[0 BYMHSA-
€TbCA TPYIOI0 0Cib, K Te, [0 y HbOMY OepyTb y4acTb JAeKiJbKa
(zBa abo0 6isbllle) BUKOHABILIB 6€3 Monepe/iHb0I 3MOBU MiXK COGOI0.
CrcreMHe 3aCTOCYBaHHSI HOPM IIpaBa 3MYIIYE 3BEpPHYTHUCS 3a BU-
3HaYeHHSM BUKOHaBIA J0 4. 2 cT. 27 KK Ykpainuy, B gkiil nepen-
6avyeHo, 1110 HUM € 0c00a, IKa Y CHiBy4YacTi 3 iHIIUMH Cy6’€KTaMU
KpPUMiHa/JIbHOI'0 MPABONOpPYILIEeHHSI 6e3M0cepeHbO YU LIISIXOM BU-
KOPHUCTAHHSA iHIIUX 0Ci6, 1110 Bi/IMOBi/HO /10 3aKOHY He MiAJATalTh
KpUMiHaJIbHIN BiITOBiZa/IbHOCTI 32 CKOEHE, BUMHUIA KPUMiHaTbHE
IpaBonopylleHHs, NepeabadyeHe uuM Kojgekcom. Hespakarouu Ha
YHCJeHHI HayKoBi 06GroBOpEeHHS 3 11bOr0 IPUBOAY, 3aKOHOJABELb
3a/IMIIAEThCA No3a MexaMu Liei auckycii. YactuHa 1 cT. 28 KK
YkpaiHu 3ajMIIaeTbCcAd He3MiHHOW. JlyMaeTbCsd, 10 TaKUX INpora-
JIUH MOXHa 6y/i0 6 YHUKHYTH, SIKIIO NepLUIoYeproBO MOJIOXKEHHS
po3giny VI 3aranbHoi yacTuHM «CHiByd4acTb y KpPUMiHaJbHOMY
MpaBoONOpylIeHHi» O6yJu 6 MNiANOpsAAKOBAaHMMM JIOTIYHINA KJja-
cudikauii Ha BUJAM, BiANOBIJHO [0 4YOro MOXHa OyJ0 6 4iTKO
pO3MeXXyBaTH pi3HI HanpsAMH KpUMiHaJbHOI BiANOBIZAJIBHOCTI
CIIiBy4YaCHUKIB.

342



3 no3uLii popMasbHOI JIOTiKU NOHATTS — Lie popMa MHUCJIEH-
Hsl, fIKa BifloGpaXkae mpejMeTH 3a JOMOMOIOK iX CYTTEBUX O3HAK.
QyHKIiOHA/JIBHO NOHATTS NMpPU3HAauYeHe JJis TOro, 06 MOrTH BijJ-
MEeXOBYBaTH OO’€EKTH Y MHOXMWHI IHIIMX 06’€KTIB Ta BHU3HAYUTHU
CYTHicTb Lboro o6’ekrta. [IOHATTA XapaKTepU3YETbCSA 3MiCTOM Ta
006CAroM. 3MiCT HOHATTS — 1€ CYKYIHICTh CYTTEBUX O3HAK Mpeame-
Ta, fIKa BiJOOpaXKAETHCSA Y [IbOMY MOHSATTI. Y [bOMY KOHTEKCTi 3a-
KOHOJ|aBellb € MOCJiJOBHUM, OCKIJIbKHA 3MICT MNOHATTS CHiBYy4acTi
MO’KHa BCTAaHOBUTH i3 CYKYIHOCTI 03HAK, AKi Bijo6pakeHi y cT. 26
KK Ykpainu.

06car NoHATTSA - Lie CYKYNHICTb npeaMeTiB, siKi MUCAATbCS
y NoHATTi. TaKUM YHHOM, 6yJ10 6 JIOTiYHHUM JOMOBHUTH CTATTIO 26
KK Ykpainu 4yacTuHO0 Apyromo, B IKid pO3CTaBUTH aKL,eHTH L[0JI0
BUJIB cmiBy4dacTi. ToAl Ak 3aKOHOZaBelpb UJe IHIIMM LIJIAXOM iy
ctatTi 27 KK YkpaiHu Bu3Havya€ 06CAT MOXiIHOTO MOHATTS «BHUAHU
cniBy4acHUKIB», TOAI K KJacudikalis caMol cniBy4acTi BijCyTHSI.

JloriyHOIO oOIlepalni€eo 3a AONOMOrOK SIKOI PO3KPUBAETHCA
06CAr MOHSATTS € PO3MOALJ, Pi3HOBHUAOM SIKOTO € KJaacudikalis.
TakuM ynHOM, Kjacudikalis — Lie MUCJIeHHEBUI MPOLIEC PO3NOAINY
npeAMeTiB Ha TIpynM, NpU SKOMYy KOXHIiH rpyni BifBoAUTbCA
CBO€E BH3HaveHe Micue. KoxkHa rpyna € okpeMUM KiacudikayiiHUM
BU/JIOM.

«Bug» ta «popMa» He € TOTOXKHUMU NOHATTS, TOMY MiJJs-
raloTh po3MeXXyBaHHI0. X0ua M0o3uLii 1110/j0 OTOTOXKHEHHS «POpMU»
Ta «BUAY» B Haylli KpUMiHa/JbHOTO IIpaBa BCe > 3yCTPidyarOTbCs.
Tak, HanpuKJIaJ, CTBEPMKYEThHCS, M0 «HOPMOIO CHiBy4YacTi Moxe
OyTH 30BHilIHIM ab0 BHYTpilHiH ii BUaB, TUH, 6y10Ba, crioci6 opra-
Hizauii, cnoci6 3aificHeHHs yu BUsBJIeHHs» [1, c. 47]. Bce x 6yfne
NpaBUJbBHUM IIiJj BUZ0M PO3YMITU BHYTPIIIHE BUPAXKEHHA Jid/b-
HOCTI ciBy4acHHUKIB. JIuiie ToAi KOJIU BUJiJIEHO BUJM CHIBY4acTi 3a
IIeBHUM KpUTEpIi€EM, MOXKHA NPUCTYNATH A0 BU3HAYEHHA Y MeXax
KOHKpeTHOro BUAY BianoBigHux ¢opM. Y 3B’a3ky 3 uum popmoro
€ 30BHILIHIM BUpa3 Jis/IbHOCTI CNiBYYaCHUKIB.

A.T1. Ko3sioB BUainsie aBi migctaBu kiaacudikanii cniByvacri.
KpuTepiem knacudikanii cniByyacTi Ha BUJH, BiZIOBiHO 10 MO3U-
nii A. Il. Ko3JioBa, € XxapakTep BUKOHYBaHUX CHiBY4YaCHUKaMHU IpH
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BUMHEHHi 3/i0uMHy JyHKIiA. Kiacudikaniio Ha ¢dopMu BYeHHH
NPOBOJAUTD 33 CTyIIeHEM 06’ €JJHAHOCTI, 30praHizoBaHoCTi Ail y4ac-
HUKIB [2, c. 108]. Ik BUAAETbCS, BUEHUH ONYCTUB JAEsIKI HesOoTriyHi
TBEP/KEHHS, OCKIJIbKU B OJJHOMY BUINAJIKy pe3yJbTaToM KJacudi-
Kauii € Buy, a B iHIomy - popmu.

P. C. OpJIoOBCbKHI Yy CBOEMY A OCJI/I)KEHHI B3araJjii 3amnepeuye
inero knacudikanii popm crmiBydacti. Haykosenp nuiie, 1mo «popMu
cniBy4acTi y 3/JI04MHI SBJIAIOTb COG0I0 MEBHY KAy, a He KJacudi-
kaniro. Haniy mkasi 3a paxyHOK [0/jlaBaHHS HOBHX O3HaK [0 Bxe
icCHyr0YHX 3aKpINJIIOETHCA SIKICHO HOBUM piBeHb 06’€/lHaHb 3yCUJIb
CHiByYacHUKIB... KOXKHA HaCTyIlHa Ma€ BKJOYaTH A0 cebe BCi 03Ha-
KU MOoNepeaHbOI Ta AK MiIHIMyM OJHYy JOJATKOBY O3HAKY, fKa CBij-
YUTb MPO MOPIBHAHO BUIIMH CTYIiHb 30praHi3oBaHOCTI (3rypToBa-
HOCTi) cniBy4acHUKiB» [3, c. 298, 299]. HenocuaigoBHicTs P. C. Op-
JIOBCBKOTO TOJISITAE B TOMY, 1110 Bigkuaawdu kiacudikaliio, HayKo-
Bellb BCe X He Moxe 06iiTHCs 6e3 KpuTepis BiobparkeHHS GopM
CIiBy4acTi y KpUMiHa/JbHOMY 3aKOHi. | TaKUM KpuTepieM, Ha HOTo
AYMKY Ma€ BUCTYNAaTH «CaMe CTYMNiHb OpPraHi30BaHOCTI CHiBy4Yac-
HUKIB, iX 3rypTOBaHicTb» [3, c. 299].

Y npoekTi KK Ykpainy, skuil noumvpeHuil Ha odiniliHil cTo-
piHIi po6040i rpyny 3 NUTaHb PO3BUTKY 3 KPUMiHAJIBHOTO MpaBa,
BUJZiNEHO OKpeMy cTaTTio 2.5.4. mij Ha3Boio «PopMu cmiBydacTi».
[TopiBHsHO i3 Li€to cTaTTe NPoeKTY, cTaTTs 28 ynHHOoro KK Ykpa-
iHM BUI/siae HaATO Ka3yicTUYHO. Po3po6HUKM BGa4alTh Heob-
xifgHicTh y ABox ¢opmax cmiByyacTi, a came: 1) mpocTa rpyna;
2) opraHizoBaHa rpymna. 3JI04MH BU3HAETbCS BYMHEHUM IPOCTOIO
rpyInoto, K10 HOoro BYUMHU/IMU Bl a60 Gisbllie CliBy4YacHUKHU, He3a-
JIEXKHO BiJ1 HAABHOCTI onepeiHbOI 3MOBH Mi>XK HUMHU [4].

3 wni€ei gediHinii MoxkHa 3pOOGUTH BUCHOBOK, 1110 A/ KBaJidi-
Kalil 3JI04MHY NPOCTOIO IPYIIOI0 MoNepesHsl 3rojia Moxe 6yTH, aie
It MOJINBOIO € Taka ¢popMa sIK rpymna oci6 6e3 nonepeHb0i 3MOBHU.
Take BU3HaueHHs He HaJTO KopecnoHaye AediHiuii cmiBydacti
y 3JIOYMHI, NiJ AKOK PO3YMIETbCA «CHiJIbHe BYMHEHHS YMHUCHOTO
3JIOUMHY TIpynow ocib, sfKa CKJIaJaeTbcs 3 [ABOX abo 6isblie
Cy6’eKTiB 3JI04YMHY, 3a 3MOBOI MK HHUMH». 3BiJiICH CJiJy€, 110
cniBy4YacTb IPHUITYCKAE JIMIIe TPymny oci6 3a mormnepeHbOI 3MOBOIO,
TOOTO rpyna oci6 BUKJIIOYAETHCA.
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3 oragay Ha 3Mmict uiel aedininii, po3poGHUKH MPOEKTY
B3araJji BiJKUJAIOTh iCHYBaHHA CKJIAJHOI CHiBy4acTi 3 po3M0JiJ0M
poJsieH, 110 BUAIISAETBCS HAYKOBLSMH NPUHHATHO A0 po3fginy VI
3arasnpHoi yacTuHU KK YKpainu. [lo Takoro BUCHOBKY MO>KHa NpH-
WTH, FKII0 TAKOXX OKpeMO NpoaHasi3yBaTH NpaBuJa Kaajidikauii
3JIOYHMHY, BUMHEHOI'0 y CNiBy4YacTi, AKi nepea6ayeHo 4yacTuHO 1
crarTi 2.8.11 npoekty KK Ykpainu. Po3po6HHKHN 3a3HAYAIOTh, 110
3JIOYWH, BUMHEHUH Y CIiBy4YacTi, KBaTiQiKyETHCA OKPEMO 1010 KO-
)KHOTO CIiBY4YaCHUKA 3 MNOCUJIAHHAM Ha TaKi CTPYKTYPHI OJUHHULI
CTaTTi: a) Ha YAaCTUHU CTaTTi 2.5.2. IPOEKTY, fIKa Mepeabdadae BU/,
cniBy4YacHUKA; 6) Ha YaCTUHY CTaTTi 2.5.4 IPOEKTY, fAKa Nnepe/i6adae
dopmy cniByvacTi; B) ctarTio Oco6JMBOI YaCTUHU LIbOTO IPOEKTY,
siKa nepej6ayae 3JI04UH, BUMHEHUH Y cHiBydacTi; I') Ta 3a HasgBHOC-
Ti BiATOBIAHUX 0GCTaBUH, SIKi 3MIHIOIOTb TSXKKICTh 3JI0YHHY TOILO
[4]. BkasiBka y popmyuii kBasidikalii 3;104MHYy, BUNHEHOTO Y CIIiB-
y4yacTi, Ha nepili TpU NYHKTHU € 060B’A3KOBOIO, OCKIJIbKU JIMLIE 1110~
Jl10 06CTaBUH, SIKi 3MIHIOIOTb TSDKKICTb 3JIOUUHY aKLEHTYEThCS yYBa-
ra Ha ix ajJbTepHaTUBHOCTi. TaKUM YMHOM PO3POOGHUKH MPOEKTY
NPOTNIOHYIOTh HacaMIlepeJ, BU3SHAYUTH BHU/J, CIiBy4YacHHKa, Jaji -
dopmy cniByyacTi, B iKy BiH 06’€/lHaBcs 3 iHIIKUMU JJ1s1 BUNHEHHS
3JI0UMHY (IpocTa rpyna 4d opraHizoBaHa rpyma) i Ha 3aBeplLIeHHS
iHAauBigyanizyBaTd HoMy BifNOBiJHUN KpHUMiHaJbHO-NPAaBOBUMI
3axig,.

3BepTae Ha cebe yBary TakoXX He3HAYHUM CTyniHb JudepeH-
nianii opm cmiByvacti BigmosizHO mo mnpoekty KK Ykpainu.
3ayBaKy, 110 Lie JIMIle NPOCTa rpyna Ta opraHizoBaHa rpyna. Big-
noBizHO J10 mo3ulii po3po6HUKiB npoekty KK Ykpainu, cTymiHb
CyClijibHOI He6e3MeYHOCTi 3JI0YMHY BYMHEHOrO T'PYNOK oci6 Ta
rpynoo oci6é 3a nomnepejHbOI0 3MOBOK € OJUHAKOBUM. Lle 3Byxye
MeXi CyZoBOro yriasgny AJid NpoBefeHHd iHAUBiAyasisalil Mmoka-
PaHHA 32 BIMHEHUH Y CNIiByYacCTi 3/JI0YHMH.

Knacuodikanis cniBydyacTi Ha BUJU CJAiA, pO3TAgJaTH  fK
OKpeMUH CyOIHCTUTYT y MeXax r'eHepa/IbHOT0 {HCTUTYTY cniBy4ac-
Ti. Takuil cy6iHCTUTYT Mae JaBaTU BiANOBijb HAa MUTAHHA PO
BUJM CHiBYy4YacTi, AKi MOXYyTb MaTH Miclie y peaJibHil JiMCHOCTI.
Kputepii gsa Takoi kiacudikauii mifkasye caM 3aKOHO/IaBellb.
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BianosigHo m0 yacTuHu 5 ctaTTi 68 KK YKpainy, npu npusHaveHHi
NIOKapaHHA CNiBy4aCHHWKaM KPUMIiHaJbHOTIO NIPaBONOPYLIEHHSA CY[,
KEPYIYHUCh IMOJIOXKeHHSIMU cTaTeil 65-67 nporo Kozaekcy, BpaxoBye
XapakKTep Ta CTYyNiHb y4acTi KOXXHOTO 3 HUX y BYMHEHHI KpHUMiHa-
JbpHOro npasonopyumeHHs. B. I. Trotiorin Tta O. B. Yc 3a3HavarwoTs,
1110 «ypaxyBaHHs XxapaKTepy y4yacTi Yy BUMHEHHI 3JI0UMHY PUIYCKAE
BCTAHOBJIEHHSI ¥ OLIHKY 3 TOYKH 30py He6e3MeYHOCTi KOHKPEeTHOI
(byHKIiOHA/MBbHOI) poJI, IKY 3/IiiCHIOBAB ¥ 3JIOYMHI TOU YU iHIIUH
Horo cniByyacHUK (BMKOHaBellb, OpraHisaTop, mif6yprwosay a6o no-
COOHUK). BcTaHOBJIEHHSI POJIi KOXKHOTO i3 CHiBYYacHHUKIB Y CIHiJb-
HOMY 3JIOYMHI M OLiHKa HOro «0COGMCTOr0 BHECKY» XapaKTepHu-
3YIOTh AKICHUH piBeHb He6e3me4HOCTi HOoro ydyacTi y 3J104MHi, 110
JLO3BOJISIE CYZly BUSHAYMTHU Ta BpaxyBaTH y BUPOKY XapaKTep L€l
ydacTi» [5, c. 45].

3asiexKHO Bij, xapaKTepy y4acTi CHiBy4acHHUKIB Yy BUMHEHHI
KpUMiHa/JIbHOI'O NPaBOIMOpPYLIEHHS MPOIOHYK BUAiAATH: 1) cmiB-
yyacTb 3 pO3MOAiJIOM poJied; 2) cniBydyacTb 6e3 po3mofiny po-
Jlell (cniBBMKOHABCTBO); 3) 3MilmaHy cniBydacTb. CBOEI 4eproio,
y MeXaxX KOXXHOI0 BUAY cliBydacTi caif BUAiaTu dopmu. I[lpu Bu-
3HaveHHi popMH cniByyacTi caij NifTpUMaTH KOHLEMNIiI0 BiANOBI-
JIHO 70 skoi ¢opMa criBydacTi nepeabadae crnenudiky o6’ eJHaHHA
CNiBy4YacHUKIB, 1ka 06YMOBJIIOETbCA 3MiCTOM 00’ €EKTUBHHUX i Cy6’€K-
THBHUX O03HAK CIJIbHOI y4acTi KiJIbKOX Cy6’€KTiB y BYMHEHHI 3J10-
4yuHy [6, c. 192]. Takok MOXKHa MPUUHSATH YTOYHEHHS, 3pobJieHe
A. BosHwokoM, 10 $popMoIo cHiBydacTi c/1if BBaXKaTH «cIoci6 opra-
Hizauii ymMucHoOI cnizibHOI y4acTi AeKiNbKoX Cy6’€KTiB y BUYMHEHHI
YMHUCHOTO 3JI04MHY» [1, ¢. 51].

ChiBy4yacTb 3 pO3NOAIJIOM poJiell MOXe peaJii3oByBaTHUCH
y Takux ¢opmax: 1) BUKOHaABellb Ta OJIUH CIiByYacHUK (opraHisza-
TOp, MiOyploBay, MOCOGHUK); 2) BUKOHaBellb Ta JiBa YU OGiJjibliie
CniBy4YacHUKH, SKi BUKOHYIOTb iHIIi poJsii. PopMamu cniBydacTi 6e3
po3nojiny poJieil € Taki: 1) rpyna oci6; 2) rpyna oci6 3a nomnepej-
HbOI0 3MOBOI0; 3) opraHi3oBaHa rpyna; 4) 3JI04MHHaA OpraHisauis.
3mimaHa cniBy4yacTb Ma€ peasli3oByBaTHCS NOCOGHUKOM a6o mij-
OyproBaueM KpUMiHaJbHOTO NMPaBOMOPYLIEHHS, BYNHIOBAHOTO Tpy-
Mol 0cCi6, rpymnol oci6 3a mormnepeHbLOI0 3MOBOK, OPTaHi30BAHOIO
rpynoto ab6o 3/I04MHHOI0 opraHisarieto.
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[IpakTUyHe 3HAYEeHHS 3alPONOHOBaHOI KJacudikanii moJsi-
raTUMe Y MOJIUBOCTI B KO)KHOMY BH3HaueHOMY BUNAJKY Y opMy-
Ji kBastigikauil HaseKHO BiJOGpPAa3UTHU XapaKTep ydyacTi chiBydac-
HUKa Y BUMHEHOMY KpHUMiHaJbHOMY MpaBONOpyuleHHi. TakuM 4u-
HOM, 3HA4YHO CHPOCTUTHCA AJIA CyAJi Npouec iHAuBiAyasizauii no-
KapaHH4.
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6. KpumiHasbHe mnpaBo YkpaiHu. 3arajbHa dYacTUHA: Migpyd. /
0. B. Anekcanzpos, B. I. Autunos, M. B. Bosogpko, O. O. /lynopoB Ta iH.; 3a
pen. M. . Menbuuka, B. A. KiiumeHnka. 5-Te Buz,, nepepo6. Ta gomnos. K.: ATika,
2009.408 c.
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MapuHa [lalmkKoBcbKa,

KaHZUJaT IPUANYHHX HayK,

CTapIINi HAYKOBUM CHiBPOGITHUK,

CTapLIKM HAyKOBUM CiBpOGITHUK

HayKoBoi JlabopaTopii 3 npo6.JieM

MpeBEeHTHUBHOI JisIJIbHOCTI Ta 3a06iraHHs KOpymnuii
(HayioHanvHa akademisi eHympiwHix cnpas),
Harasia ®enopoBcbKa,

CTapIINKF HAYKOBUH CNiBPOGITHUK

HayKoBoi JtabopaTopii 3 mpo6ieM

MpeBEeHTHUBHOI JislJIbHOCTI Ta 3a06iraHHs KOpymuii
(HayioHanvbHa akademis 8HympiwHIix cnpas)

OCOBJIMBOCTI 3AIIOBITAHHA
TA BPET'YJIIOBAHHA
KOH®JIIKTY IHTEPECIB

Ynepiie NoHATTSA «KOHQJIKT iHTepeciB» y NMpaBOBOMY MoJi
YkpaiHu B acleKTi aHTUKOPYNI[iHHOTO 3aKOHOJAaBCTBA 3’IBUJIOCH Y
2007 p., xonu YkpaiHa patudikyBana Kouenuiro OOH npotu ko-
pyILii i BOHA cTaJla YaCTUHOI HAlliOHAJBHOTO 3aKOHO/JaBCTBa.

Tak, 3asHayeHa KoHBeHLis 30060B’s3ye JlepaxaB-y4acHULb
3rilHO 3 OCHOBOIOJIO)KHMMM MPUHLUNAMHU CBOTO BHYTPIilIHBOTO
npaBa, CTBOPIOBATH, NiATPUMYBaTH K 3MIiLlHIOBAaTH TaKi CUCTEMH,
AKi CIPUSAIOTh MPO30POCTi U 3aM06iraloTb BUHUKHEHHI0 KOHQJIIKTY
inTepeciB (4. 4 cT. 7 KoHBeHii).

3rigHo 3 4. 5 cT. 8 KonBeH1il koxkHa /lep:kaBa-y4acHHUIIS Ma€
y Ha/Ie)KHUX BHUNAJKax i 3rilHO 3 OCHOBOIIOJIO)KHUMH NPUHIUIIAMH
CBOT'0 BHYTPIIIHBOrO NpaBa, 3apOBaJpKyBaTH 3aX04U U CUCTEMH,
siKi 3060B’13yI0Th Jep)KaBHUX MMOCAA0BUX 0Ci6 HaZlaBaTH BifnoBiz-
HUM OpraHaM JekJjapalii, mpo no3acay»60BYy AislJIbHICTb, 3aHATTS,
iHBecTHLil, aKTHUBU Ta MPO CYTTEBI JapyHKU abo NPUOYTKH,
y 3B’AI3KYy 3 AKMMHU MO>Xe BUHUKHYTH KOHQJIIKT iHTepeciB CTOCOBHO
ixHix QyHKLIN K AepKaBHUX MOCaZ0BUX 0cib [1, c. 76].

3aK0HO/JaBCTBO perJlaMeHTye psj o0MexeHb LoJ0 3anobi-
raHHs Ta BpPEryJOBaHHS KOHQJIIKTY iHTepeciB, MexaHi3M SIKOIO
BU3Ha4YeHO 3aKoHOM YKpainu «IIpo 3amo6iraHHs KOPYIILii».
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AnMiHICTpaTHBHA BiANOBIJa/lbHICTD 3a Ail BUNHEHI B yMOBax
peasibHOTO KOHQJIIKTY iHTepeciB nepezabadeHa cT. 172-7 KYnAll,
ctaHoM Ha | kBapran 2020 p. y EquHOMY [ep:KaBHOMY pPEECTpi Cy-
JIOBUX pilleHb ony6JikoBaHo moHaj 5500 piiieHb 3a pe3yJbTaTaMU
posraaay BianosigHoi cTatTi [2].

[lig, peanrsHuM KoHaikmom iHmepeciae ciij po3yMmiTH cy-
MepevyHicTh Mi>K IPUBAaTHUM iHTepecoM 0co6H Ta ii C/Iy»>K60BUMH YU
npeJICTAaBHUIbKUMU [MOBHOBAXKEHHSIMHY, 10 BILJIMBAE HA 06 €KTHUB-
HiCTb a60 HeyIepe/PKeHICTh MPUHRHATTSA pillleHb, 860 HA BYNHEHHS
YH HEBYMHEHHA i} Nijj yac BUKOHAHHA BKa3aHUX IOBHOBAXKEHb.

Cy6’ekToM € 0ocobH, 3a3HaveHi y nyHkTax 1, 2 4. 1 cT. 3 3ako-
Hy Ykpainu «Ilpo 3anobiranHst kopymuii», ki 3060B’s13aHi:

1) BXUBATH 3ax0/liB 110[j0 HeJONYIeHHS] BUHUKHEHHS pea-
JIbHOTO, IOTEeHL[iiHOT'0 KOHPJIIKTY iHTepeciB;

2) mnoBifoMaATH He mi3Hille HACTyMHOro po604yoro AHS 3
MOMEHTY, KOJIM 0cob6a Ji3Hasacsa 44 NOBUMHHA OyJsa Ai3HAaTHUCA PO
HasBHICTb Y Hel peaJIbHOTO YU NOTeHILiiHOro KOHQJIKTY iHTepeciB
6e3rnocepeiHbOr0 KepiBHUKA, a Yy BUMAAKYy NnepebyBaHHS 0cO6U Ha
nocafii, ika He nepejb6avyae HassBHOCTi Y Hel 6e3n0cepeiHbOr0 Kepi-
BHUKa, ab0 B KoJieriajbHOMy opraHi - HalioHa/ibHe areHTCTBO 3
NHTaHb 3a106iraHHs KOpPYNLil 4 iHIIUN BU3HAYeHUH 3aKOHOM Op-
raH abo KoJieriaJlbHUH opras, MiJi Yac BUKOHAHHSI NOBHOBaXX€Hb
y SIKOMy BUHUK KOHQJIIKT iHTepeciB, BiiMOBiIHO;

3) He BYMHATH il Ta He NPpUUMATH pillleHb B yMOBax peasb-
HOT'0 KOHQJIIKTY iHTepeciB;

4) BXXUTHU 3aXO0/iB 111010 BperyJl0BaHHsI peajbHOIo YU MoTe-
HIifiHOro KOHOJIIKTY iHTepeciB (cT. 28 3akoHy Ykpainu «IIpo 3armo-
6iranHs kopynuii») [3].

B siucti BCCY Big 22.05.2017 BKasye, 110 /i1 BCTAHOBJIEHHS
HasiBHOCTI ¢aKTy NPUHUHATTS pillleHHs], BAINHEHHS YU HEBYWHEHHS
Jii B yMOBax peajibHOro KOHQJIIKTY iHTepeciB Ta po3MeKyBaHHS
peasibHOTO i moTeHLiHHOrO KOHQJIIKTY iHTepeciB 0c06a, sika 3/ikc-
HIOE NPaB03aCTOCOBHY AifIbHICTb, AJa kBasidikanil pimeHHsa sk
TaKoro, 110 NPUUHATE B YMOBaX peajbHOr0o KOHQJIIKTY iHTepeciB,
Ma€ BCTAHOBUTH HAsIBHICTh 000B’I3KOBOI CYKYIHOCTI TaKUX KOPH-
AUdHUX $akTiB, sk: 1) HafABHICTb y MpaBONOpyIIHUKA QaKTy
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IpUBATHOrO iHTepecy, AKUit Mae 6yTH 4iTko cdopMyboBaHUM (ap-
TUKYJIbOBAaHUM) Ta BU3HAUYeHUH; 2) HasABHICTb PaKTy CynepeyHOCTi
MiXK IPUBAaTHUM iHTepecoM i Cay>K60BUMU UM NpeACTaBHULbKUMU
MNOBHOBAX€HHSIMU i3 3a3HAa4Y€HHSAM TOTO, B YOMY CaMe LiF Cynepey-
HICTh 3HAaxXOAUTb CBill BUSIB ab0 BIJIUB Ha NPUHHATTS pilleHHS;
3) HasiBHiCTb NOBHOBa)XKe€Hb Ha MPUHHATTSA pillleHHS; 4) HasIBHICTb
daKTy peaslbHOTO BIUIUBY CYNEPEYHOCTI MiXK MPUBATHUM Ta CIIYXK-
GOBUM YU MpeACTABHUILKUM iHTepecoM Ha 06’€KTHBHICTb abo He-
ynepemKeHicTb pileHHs [4].

Be3 HasiBHOCTI x04a 6 oHOTrO 3 $AKTIB i3 1i€l CYKymHOCTI pe-
aJbHUAY KOHQJIIKT iHTepeciB He BUHUKAE.

[IpoTokos mpo ajMiHicTpaTUBHE MpPaBONOPYLIEHHS, MOB's-
3aHe 3 KOPYIILi€l0, CKJIaJa€EThCsl YIIOBHOBAXKEHOI Ha Te N0Ca0BOI0
0c06010, 30KpeMa M0CaZ0BOK 0CO60I0 OpraHiB BHYTPILIHIX CIpaB
(HanionanpHoi mouiinii) Ta HamioHasbHOro areHTCTBa 3 NHUTAaHb
3anobiranHa kopynuii (m. 1 4. 1 ct. 255 KYnAIl) i noBuHeH BiNoOBi-
JaTv BUMoram cT. 256 KYnAIL.

Hakasom HarjioHa/JbHOIro areHTCTBa 3 INUTaHb 3anob6iraHHg
kopynuii Big 06 rpya. 2019 p. Ne 159/19 BcTaHOBJEHO MOPSIAOK
odopMJIEHHSI NPOTOKOJIIB PO aJMiHICTpaTUBHI MPaBONOPYLIEHHS
HarioHa/iIbHUM areHTCTBOM 3 NMUTaHb 3amnobiraHHs Kopymniii [5] B
YacTUHI MpaBONOpYIleHb, BUMHEHUX CAYKOOBHMHU 0CO6aMH, fKi
3aliMaloTh BiJimoBiJa/ibHe Ta 0COGJIMBO BiJiOBiJa/ibHE CTAHOBUIIE
(crarTa 255 KYnAll) [6].

CnpaBu npo aMiHicTpaTUBHI KOpYNLiiiHI NpaBoNOpyLIeHHSA
PO3IJISAAI0ThCA CYA0M Y 3arajJbHOMY NOPAAKY Y I ATHAALATH JEH-
HUH CTPOK i3 JHA oJiep:KaHHS MPOTOKOJy Ta iHIIMX MaTepiajiB
CIpaBH.

Cyn BCTaHOBHB, 10 He Gy/ib-sIKa CyIepeyHiCTh MiXK 0COGHC-
TUMU iHTepecaMu o0cobu Ta il CaAyKO0BUMH IOBHOBAKEHHSMU
CTBOPIOE KOHQJIIKT iHTepeciB, OCKIIbKA 0COOUCTUH iHTepec ocobu
Ta Il Npe/CTaBHULbKI IOBHOBAXXEHHS MOXKYTb He CyllepeYUTH O H
OZIHOMY.

KoHduikT iHTepeciB Mae Micue ToAi, KoM 3a3HayeHa cyle-
pevyHicTb GaKTUYHO BIJIMHYJIA Ha 006’'EKTHBHICTb ab0 Heylepe/Ke-
HICTh NMPUUHATTSA pillleHb, HA BYMHEHHS1 YW He BUMHEHHS Jid mij
yac BUKOHAHHS HaJlaHUX 0Cc06i c/1y»KO60BUX IOBHOBAXKEHb.
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[Ipy nboMy, A0 3aKiHYeHHsS pO3IJIsAAYy CHOPaBU LIOJAO0 TaKOi
oco6y, i Moxke 6YTH BiJICTOPOHEHO BiJi BUKOHAHHS CJIYKOOBUX I0-
BHOBakeHb. OJlHAaK, y BUNIAJKY 3aKPUTTs NPOBaKEHHS CYyA0OM, Ta-
Kid 0cobi Mae OyTH BiJLUKOJAOBAaHUH cepeJiHiil 3apo6iTok 3a 4ac
BUMYIIEHOT0 IPOTyJIy, HOB’SI3aHOT0 3 TAKUM Bi/[CTOPOHEHHSIM.

Ha mpakTuui MOXXyTh BUHUKATH Pi3HOMaHITHI cUTyanil om0
npaBUIbHOI KBastidikalnil KOHQJIIKTY iHTepeciB, TOMy 3 METOH
epeKTHBHOI0 3axXUCTY Y CyAi HEOOXiAHO Yy KOXKHOMY BUNIAJIKY JlOBe-
CTH, BiACYTHICTb CymepeyHOCTell MiX NpPUBAaTHUM iHTepecoM Ta
BUKOHAHHSM CJIY>K60BUX 060B’SI3KiB.

3 MeTO10 3abe3Me4eHHs BYAaCHOro 3anobiraHHsa Ta epeKTHUB-
HOI'0 BpEryJ/I0BaHHS KOHQJIKTY iHTepeciB KOXXHOMY Cy6’€KTy, Ha
SKOTO TOLIMPIETbCA Ais 3akoHy Ykpainu «Ilpo 3amo6iraHHs
KOpyINIii», peKOMEHAYETbCS NepiofUYHO CKJIaJaTH CaMOCTiHHUHN
TeCT Ha HasABHICTH (BiAcyTHicTh) KOHPJIKTY iHTepeciB (3pa3ok Ta
NpUKJ/aJ, 3al0BHEHHS HaBOAUTbCA y JoJaTKax A0 MeToguyHUX
pekoMeHjalill 10f0 3amobiraHHs Ta BperyJ/lBaHHS KOHQJIKTY
inTepecis) [7].

1. 3ano6iranHsa kopynuii: migpyyauk / B. M. TosoBkin, B. @. O6oseH-
e, M.B.PomaHoB Ta iH.; 3a 3ar. pea. b.M.TosoBkiHa. Xapkis: Ilpaso,
2019. 296 c.

2. Hukudopos [l. KoudikT iHTepeciB: cyZoBa NpakTHUKa Ta Nopaau
mozo 3axucty (13.05.2020). URL: https://bargen.com.ua/2020/05/13/konfli
kt-interesiv-sudova-praktyka-ta-porady-shhodo-zahystu/

3. Ilpo 3ano6iranHs kopynuii Big 14 »oBT. 2014 p. Ne 1700-VII. URL:
https://zakon.rada.gov.ua/laws/show/1700-18#Text

4. Jluct Buwmoro cnenianizoBaHoro cyfy YKpaiHU 3 posrasajy LUBilb-
HUX | KpUMiHa/IbHUX cnpaB «lllofo NpUTArHeHHA A0 aAMiHiCTpaTUBHOI BijIO-
BiZasibHOCTI 3a OKpeMi NpaBOMOpYLIEHHs, MNOB'si3aHi 3 KOPYILi€w» Bif
22.05.2017 Ne 223-943/0/4-17. 3akoH i biznec. 2017. Ne 22.

5. [lopsimok odopMJIEHHSI IPOTOKOJIB PO aJMiHiCTpaTUBHI mpaBoIo-
pyleHHs1 HallioHa/IbHUM areHTCTBOM 3 NMUTaHb 3aMo6iraHHs Kopymuii: 3aTB.
HakazoM HaljioHajbHOTO areHTCTBAa 3 MUTaHb 3anobiraHHs kopymnuii Bifg
06 rpya. 2019 p. Ne 159/19. URL: https://zakon.rada.gov.ua/laws/show/
z0014-20#Text

6. Kojekc YkpaiHu npo ajgMiHicTpaTuBHI NmpaBonopylueHHs 7 TpyA.
1984 p. Ne 8073-X URL: https://zakon.rada.gov.ua/laws/show/80732-10#Text

7. MeTroauuHi pekoMeHJaLii W00 3amobiraHHs Ta BperyJIOBaHHS
KOHQuiKTy iHTepeciB: 3aTB. PimenHam HA3K Bix 29.09.2017 Ne 839. URL:
https://zakon.rada.gov.ua/rada/show/v0839884-17#Text
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CeiT/1aHa PomaHI0Ba,
KaHAWAaTKa OpUUIHUX HaYK,
CTaplia BUK/Iaa4yKa Kadeapy,
(/TvsigcbKull depocasHull yHigepcumem
8HympiuwHix cnpas)

MPOBJIEMHU PEAJII3ALIT YKA3Y IPE3U/JIEHTA
«ITPO HEBIAKJ/IAAHI 3AX0/IA 13 3BAIIOBI'AHHA
1 IPOTU/II JOMAIIIHbOMY HACHJILCTBY,
HACWJIbCTBY 3A O3HAKOIO CTATI,
3AXHUCTY IIPAB OCIB, AKI IIOCTPAXKJIAJIN
BIJI TAKOT'O HACUJIbCTBA»

3anobiraHHs i NpoTUAiA JOMalIHBOMY HaCU/IbCTBY Ha CbOTO-
JHILIHINA 1eHb BUHeCEHa Ha Jlep>KaBHUW piBEHb — OCTAHHIM yacom
6yJio IPUHHATO PsiJ, BAXK/JIMBHX CTpPaTeriYyHUX JOKYMEHTIB: MiJNu-
caHHda [lpesuzgentoM VYkpaiHu Ykasy «llpo HeBigkiajgni 3axoau
i3 3anobiraHHs Ta NpoOTHAil AOMAIIHbOMY HaCU/IbCTBY, HACUJIbCTBY
3a 03HAKOI0 CTaTi, 3aXUCTy NpaB 0cCib, AKi NoCTpaXkAaId BiJi TAKOTro
HACUJIbCTBa», NMPUEAHAHHA YKpaiHu fo «llapTHepcTBa biappiny,
po3pob6ka npoekTy Jlep>kaBHOI collia/IbHOI TporpaMu 3anobiraHHs
Ta NPOTUJII JOMAaIHBOMY HACHUJIBCTBY Ta HAaCUJIBCTBY 3a 03HAKOH)
ctaTi Ha nepiox 10 2025 poky».

OnHuM 3 npiopuTeTHUX HanpsMkiB MBC YkpaiHu BU3HaueHO
3anobiraHHs Ta NPOTUAISA JOMAUIHbOMY HACHUJIbLCTBY, 3 LIiEI0 METOI0
nocujieHo iHdopMarliiHi KamMnaHil; BOpOBa/KYIOTbCA MeXaHi3MH,
CIIpAAMOBaHi Ha HEBiJABOPOTHICTb NOKapaHHA JJid KPpUBJHUKA; MifJ-
BUIIYETbCS piBeHb NpodeciiiHoi 06i3HaHOCTI MpaliBHUKIB; MOCH-
JIeHa chiBnpans 3 rpoMaZiCbKUM CEeKTOPOM Ta Mi>KHapOJHHUMH Hap-
THepaMU; HallpalbOBYKThCA aJI'OPUTMU pearyBaHHs Ta il 3 60Ky
HanionanpHol mousinii Ykpainu; Bci mifpo3zinu moJinii B Mexax
CBOEI KOMIIeTeHLii 3a/y4eHi [0 pearyBaHHA Ha BUNAJKU JOMall-
HbOI'0 HACUJIBCTBA.

AKe TeMIIM 3pOCTaHHSA BUNAJKIB JJOMALIHbOIO HACHUJIbCTBA
NPOCTO KaTacTpodivHi, KiIbKiCTb 3BEpHEHb JIM1le 3a nepuli 9 mics-
i 2020-ro - maiike 158 THCAY, pea/lbHUX BUIMIAJKIB JOMAIIHbOTO
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HaCUJIbCTBA ¥ pa3u 6isbiue. Ha 06/iky nepebyBaioTh Makke 82 Tu-
cAYi 0Cib, AKi BYUMHMJIM AOMAaIHE HAaCUJIbCTBO, MOHaA 33,5 THcAUi
BXXe OTPUMaJIM 3a60poHHUHN npunuc [1].

HaBiTb y 6s1arono/iyyHux perioHax, Ajs npukiaany JIbBiBcbka
06/1aCcTh, IPOTAroM 9 MicALiB YIOBHOBaXK€EHUMHU OpraHaMHu 3adik-
coBaHO 13640 3BepHeHb Ta NOBiOMJIEHb 3 TPUBOAY JAOMAUIHbOTO
HACUJIbCTBA, 10 Y NOPiBHAHHI 3 aHasoriYyHUM nepiogom 2019 poky
€ CYTTEBO BUILIUM NOKa3HUKOM (3a 9 MicsauiB 2019 poky 6yJ0 3adi-
kcoBaHo 5057 3BepHeHb Ta MOBiJJOMJIeHD), 3 HUX: 12930 3BepHEeHb
Biz kiHOK; 563 - BiA 4yosioBikiB; 147 - Bixg miteit [2]. 3a iHdopma-
uietro ['osoBHOro ynpasJiiHHa HanjoHasnbHoi modiinii y JIbBiBChKiM
o6sacTi 3a 9 micauiB 2020 poky ckaajgeHo 4571 agMiHicTpaTUBHUI
MPOTOKOJI 3 MPUBOJAY JOMAIllHbOTO HACUJBbCTBA, BUHeceHO 1783
TepMiHOBUX 3a60pOHHUX NPHUNHUCH. Bigkputo 124 KpuUMiHaJIBbHUX
NpoBa/KeHHs 3a CT. 126-1 (moManiHe HacuabCTBO) KpuMiHa/ibHOTO
Koziekcy Ykpainu. CyJlaMu BUHeceHO 36 06MeXyBa/IbHUX MPUIHCIB
CTOCOBHO KpPMBJHHMKIB. 3a pilleHHAMHU CY/JiB Ha [IPOXOPKEHHH IIPO-
rpam AJjs1 KpUBAHUKIB ckepoBaHo 34 oco6u. llle 10 oci6 npoxoasaTb
Taki nmporpamu A06poBibHO, afxe JIbBiBIUHA — MOKH €AMHA 006-
JIaCThb, fIKa APYrUM pik MOCHiJIb 3aKYNOBYE COLia/IbHY MOCJAYTY KO-
peKIii moBeiHKKU KPUBJAHUKIB[3], mporpamy /s KpUBAHHUKIB pea-
ni3oBye ['poMajicbka opranizanjis «OCOHHS» SIK COljiaJibHY MOCAYTY
IIJISIXOM COIiaJIbHOT'O0 3aMOBJIeHHs /15 JIbBIBCbKOI 06/1acHOI pajau
Ha ocHoBi KomiekcHol nporpamu, po3po6seHoi MB® «YkpaiHch-
KUWA GOHA rpoMajCbKOT0 3/10pPOB’sI», a TaKOX CTBOPEHO MPUTYJIOK
JUIS KIHOK Ta JjiTeH, sIKi mocTpaxkAaau Bif JOMalIHbOTO HACHUJIbCT-
Ba y M. TpyckaBuj, po3paxoBaHuil Ha 10 ciMmelHUX Miclb, TOGTO 0J-
HOYACHO TaM 3Moxe nepe6yBaTu 10 kiHok 3 fiTbMu. Ocobwu, fAKi
3a3HaJI¥ JOMALUIHbOI'0 HACUJIBCTBA Ta IXHIi 4iTH 3MOXYTb OTPUMAaTHU
TUMYaCcOBUM 3aXUCT Y NPUTYJKY, OJHA JIOJAUHA MOXe NepebyBaTu
y nputysaky fo 90 ni6, BojHo4ac, ajpeca NpPUTYJIKY € KOHifeH-
niiHoto [4].

[liznucannsa Ilpe3ngentom Ykasy «Ilpo HeBifKIaAHI 3axoau
i3 3amo6iraHHs Ta NpPOTHAil JOMAallHbOMY HAaCUJIbCTBY, HACUJIBCTBY
33 03HAKOIO CTaTi, 3aXMCTy NMpaB 0Ci0, AKi MOCTpaXkAad BiJl TAKOTrO
HaCWJIbCTBa» [5], € aKTOM HaroJiolleHHs Ha BaXKJIMBIH npobJsieMi Ta
rOTOBHOCTI Jiep>KaBU 0 60pOThOU 3 JOMAIIHIM HACUJIbCTBOM.
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BapTo 3BepHyTH yBary Ha Jiesiki 3axo/iu epeab6adyeHi Ykazom
[IpesugenTa «IIpo HeBifKIaAHI 3aX0/11 i3 3an106iraHHs Ta NPOTHUAIT
JOMallHbOMY HAaCHJIbCTBY, HACHUJIBCTBY 3a O3HAKOIO CTaTi, 3aXUCTy
NpaB 0cib, AKI MoCTpaXkJaay BiJ TAKOI0 HACUJIbCTBA» Ta Npob6ieMu
ix peasizauii B YkpaiHi.

Po3pob6ka Ta 3aTBep/KeHHS JeprKaBHOI ColliaJibHOI Mporpa-
MM 3ano6iraHHs Ta MPOTHU/AII OMAIHBOMY HAaCUJIbCTBY Ta HAaCHUJIb-
CTBY 3a O3HaKOMW cTaTi Ha nepiof fo 2025 poky. [lana mporpama
Ma€ psj HeJoJIKIB, 1e J0 CbOTOAHI BiICYTHIN ii MPOEKT, a TaKOX
nepioJ, Ha AKUKA BOHA NPHUMMAETbCA — HEJOLIJIbHO IPpUUMaTH Npo-
rpaMu Ha I'ITb POKiB, ONTUMaJIbHUM Oy/le TEPMiH TPU POKH, TOMY
[0 HE PO3NOPOLIYIOTHCA | He BTPayalTh aKTyaJIbHICTh 3aX0/H Iie-
penbadeHi mMporpaMoro.

[luTaHHA yAOCKOHAJ/IeHHs KOOpAWHAIlil Ta B3aEMOJii cy6’ ek-
TiB, 0 3AiHCHIOIOTH 3axoAu y cdepi 3amoGiraHHsa Ta NPOTHIIT
JOMallHbOMY HAacWJIbCTBY, HeakTyasbHe, afjxe KMY 3aTrBepius
«Ilopsimok B3aemofii cy6’eKTiB, 1m0 3AiHCHIOIOTb 3axoAu y codepi
3amobiraHHa Ta NpOTUAIl AOMAIIHBOMY HACUJIbCTBY i HaCUJIBCTBY
3a 03HAKOIO CTaTi»[6] Heo6XifHOO € edeKTHUBHA HOT0 peasisalis.

Jns 3abe3nedyeHHs1 HasexXHOro QYHKLiOHYBaHHA EJUHOrO
Jlep>KaBHOT'0 PeECTPY BUINIaJKIiB JJOMAIIHbOTO HACUJIBCTBA Ta HACU-
JIbCTBA 3a 03HAKOIO CTaTi, 30epeKeHHs Ta 3aXUCTy JaHuX Peectpy,
NOoTpeby€e 3HAYHUX KOUITIB [AJil HasiexxHol peasizanii «[lopsaky
dopMyBaHHS, BeJleHHS Ta JOCTyNy A0 EAUHOrO0 Aep:KaBHOI'O PEECT-
py BUINaJKiB JOMAIIHbOTO0 HACUJIbCTBA Ta HACU/IbCTBA 3a 03HAKOH)
ctaTi» [7].

Ocob6smBoro miaxoAy mnorpebye mporpama Ajs MOCTpaKja-
JIUX 0Cib, a/pKe € HeOOXiHICTb y po3po6Ili MporpamMu JIJisk MOCTPaK-
Jasvix AiTeH, ake AITH-)KePTBU HACHUJIBbCTBA GiJIbII CXWUJIbHI BiJT-
BOPIOBAaTU TaKy MOJesib NOBEAIHKU y BJAacHUX ciM’'six. BopHouac,
YAOCKOHaJIeHHA THUIIOBOI NpOrpaMu AJil KPUBJAHUKIB 3 BU3HAYeH-
HAM O0COGJIMBOCTEM MNpPOXO/JKEHHS Takoi nporpamMu [JiTbMHU-
KPUBJHUKAMH, TO JIJs peasisalii BapTo MPOBECTHU aHaJi3 KiJbKic-
HUX NOKAa3HHUKIB 1040 AiTel-KPUBAHUKIB,MOX/IMUBO Y0CKOHATIEH-
HA 3 ypaxyBaHHSIM MDKHapOJHHUX CTaHJApPTIiB opraHizamil po60oTH
niZpo3AiyiiB 1BeHa/IbHOI npeBeHLil HanioHanbHoI nmouinii Ykpainu
3 JiITbMU-KPUBJHUKAMU BUPILIUTb NPOGJIEMY.
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YnockoHa/leHHd NOpAJKY IpUMOMY i po3r/iaay 3asB Ta NOBi-
JOMJIEHb IIPO JOMAalIHE HACUJIBCTBO CTOCOBHO JiTeH Ta 3a y4acTio
JliTel, BUABJIEHHs JiTeH, fKi MocTpaxjaju Bif JOMallHbOrO Ha-
CUJIbCTBA, @ TAaKOX OpraHisanii HaJlaHHA IM JJOIOMOTY Ta 3axXUCTy
NnoTpebye He Yy 0CKOHaNeHHs, a $aXxoBoCTi BiJf 0cib, ki npuiMarTh
1 po3r/satoTh 1i 3as1BU.

CiylIHMM € ompalloBaHHS NUTAHHS I10J0 3alpoBaXKeHHHA
MOOIJIBHUX IPyN 3 pearyBaHHs Ha BUMAAKHU JOMAUIHbOr0 HACUJIbC-
TBa,TOMY 110 B YKpaiHi npaniwe 45 Mo6uIBHUX Irpyn noJinii 3 pea-
TYBaHHS Ha JOMAalIHE HAaCUJbCTBO — L€ HaJA3BUYAHHO MaJja KiJb-
KIiCTb, @ TaKO> He3BaXKaloUu Ha HAgBHICTb METOJUYHHUX PEKOMEH-
Jarniid moao opraisanii AissJbHOCTI MOGIIBHUX I'pyn pearyBaHHS
Ha GaKTU BUMHEHHS JOMaUIHbOT0 HACWJbCTBA, HEOOXIAHUM 3a/u-
IIAETHCA YiTKO BUIMCAHUU a/liTOPUTM Al pearyBaHHs Ha GaKTH
JIOMalllHbOT'O HAaCUJIbCTBA, 6e3 MOXUOKHU «ciMeliHa clipaBa.

[Ipn ypmockoHaseHHI 3aKOHOAABCTBA IOAO 3aCTOCYBaHHA
NpoLeAypy NPUMHUPEHHS y CIpaBax, NOB'sA3aHUX i3 JOMalIHIM Ha-
CUJIbCTBOM, NOTPiIGHO BPaxOBYBAaTH TiJIbKU iIHTEpeCH NOCTpaxAas0]
ocobu i aiTe, ki 6ysau cBijkaMu [JOMalllHbOIO HACUJbCTBA, a Ta-
KOXX CTOCOBHO 3abe3NevyeHHsl MpaBa 0CoOH, sika NOCTpakAasa Bij
JIOMalllHbOTO HACUJIbCTBA, Ha NpeJ siBJIeHHS 1030BY PO po3ipBaH-
HA LUI06Y — TYT BapToO A04aTH, 3ab6e3nedyeHHs] $axoBOro po3rasaiy
CIpaB Yy HAUKOPOTLII CTPOKMU Ta 3 HAUMEHIIUM KOHTAaKTOM KpHUB/[-
HUKa i TOCTPaXK1aJ101 0CO6H.

Heo6xifHicTh B mojasbiloMy 3abe3nedyeHHs edeKTHBHOTO
iHpopMyBaHHSA HaceJleHHS1 [IPO MpaBa 0cCib, mocTpaxAaiux Bifg Jo-
MallHbOI'0 HaCWJIbCTBA, HACUJIBCTBA 3a 03HAKOIO CTaTi, Ta MeXaHi3-
MM Ix peaJiizalil, Ipo NOCAYTY, AKi HaJATh 3arajbHi Ta creyiati-
30BaHi C/AYyXKO0U MIATPUMKU MOCTPaXKAAIUX OCib, criocobu ix ozep-
»KaHHS, BiINOBiZA/JIbHICTB 0Ci0, IKi BYUMHHUJIN JOMAIIHE HACUJIBCTBO
0C006JIMBO Y HeBEJIMKUX HaceJleHUX MIYHKTax, Jle 06MexXeHUH JoCTyn
Jlo Takoi iHpopmalii.

[IpoTsiroM 3Ha4YHOTO Mepiofly BeJUKUHN WIMAT po6oTu iHdop-
MYBaHHI, HaJlaHHI JONOMOTH >XepTBaM [JOMAaIIHbOTO HACHUJIbCTBA
Ha/lekaB IPOMa/ICbKUM OpraHisalisiM, ToMy JeprkaBa 3060B’si3aHa
Ha JaHOMY eTamni MiATpUMYBATH iHILiIaTUBU IPOMaAZCbKOCTI 3 MPO-
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BeJleHHd iHpopMalniiHUX KaMIaHiH, cnpsAMOBaHUX Ha GopMyBaHHSA
y CYCIIJILCTBI HETEPIMUMOIO CTaBJI€HHA [0 HAaCUJIbHUIbKOI MOJei
NOBe/iHKHY, NiZiBUILeHHsI piBHSI 06i3HAHOCTI HaceJleHHs PO $pOopMH,
MNPUYMHU | HACAIKKW JOMallHbOI0 HACHUJBLCTBA, BUAU Ta CIOCOOU
oJiep>KaHHS JONOMOTH MOCTPaXKJaJIMMU 0CO6aAMU.

Yka3s IlpesngenTta Ykpainu «Ilpo HeBigKk/n1aaHI 3axoau i3 3a-
Mo6GiraHHs Ta MPOTUAIl TOMaIIHbOMY HAaCUJIbCTBY, HACUJIbCTBY 3a
03HaKOK CTaTi, 3aXMCTy NIpaB 0cCi6, AKi moCTpaXkJaad Bij Takoro
HAacUJIbCTBa» - lie 6a3oBa QyHAaMeHTa/lbHA Mama 3axuCTy IpaB
0cib6, siki mocTpaXkAa/au Bifi HACUJIBCTBA, O HAK LULIAX MPOKJIaJeHUuN
0 Hilf JOCUTB CKJIAAHUN Ta NOTPe6y€E KOMILJIEKCHOTO MiIX0/Y.
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Ipuna CepkeBuy,

KaHJU/JaT IOPUAUYHUX HAYK, JJOLEHT,
JoueHT Kadeapu
KpHUMiHa/IbHO-IPABOBUX AUCLUIIIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

KPUMIHAJIbHA BIJITIOBIJAJIBHICTD
3A CTATEBI 3HOCMHM
MPOTH HENTOBHOJIITHIX:
3APYBLKHMI JOCBI/,

BizmosigHo mo 3akoHy Ykpainu Bix 14 6epe3ns 2018 p.
cT. 155 KK Ykpainu BUK/IaJleHO B HOBiH pejakiiii, 3a sIKO0 3JI09H-
HOM (3rBaJITYBaHHSIM) BU3HAIOTLCS CTATEBI 3HOCHHHU 3 0CO6010, IKA
He J0cArJa IIiCTHAJAUATHPIYHOrO BiKy. Takuil KpokK, 6€3yMOBHO,
BapTO MiJTPUMAaTH, OCKIJIbKU BiH yHidiKy€e 03HAaKU 3JI0YHHIB, me-
penbadyeHux crattaMu 155 i 156 KK Ykpainuy, moo Biky norepii-
JIol 0COOM M YHEMOXKJIUBJIIOE JOCUTD NapaioKCaJbHY CUTYaLilo, KO-
JIU CyTO CTaTeBi 3HOCUHHU 3 0Cc06010, 10 AocAraa 14-pidyHoro BiKy,
He € KapaHUMY, a IIeBHi Jii Y44 pO3MOBU Ha CeKCyaJlbHI TeMy, 110 iX
CYNPOBO/KYIOTh, MOXKYTb NiZinafaTH mij 03HaKU pisuyHOro 4u iH-
TeJleKTyaJbHOro po36emieHHs [1, c. 208]. llloao po3risHyTUX HOPM
y 3aKOHOJABCTBI 3apyOiKHUX KpalH, TO cepeJ IXHIX XapaKTepHHUX
0CO6GJIMBOCTEN € MiJIBUILEHA BiANOBiAA/bHICTh 3a 3JI0UMHU CEKCY-
aJIbHOI CIPSAAMOBAHOCTI, CKOEHI CTOCOBHO HENOBHOJIITHIX pOJUYEM,
3aKOHHUM IpeJICTAaBHUKOM abo0 iHII0I 0006010, BiJl IKOI HEMOBHO-
JIITHI NepebyBaB y 3a/le)KHOMY CTaHOBMIII. 3a3HAa4yeHUH acnekT
0COGJIMBO aKTYyaJIbHUH Y 3B’I3KY 3i 3pOCTalOuYMMH NOKa3HUKaAMH
CKOEHHSI aHAJIOTIYHUX 3JI0YMHIB, 30KpeMa B YKpaiHi, a TakoxK Heo6-
XigHicTIO MpoTUAil colfiasibHIN Mpo6JIeMi — OOPOBIILHOMY iHIECTY.

AHani3yo4u cTaTeBy HeJIOTOPKAHHICTh SIK 06’€KT KpUMiHa-
JIbHO-IIPABOBOI OXOPOHU B MIDXXHApPOJAHOMY IpaBi Ta KPpUMiHaJbHO-
My 3aKOHOJABCTBI 3apy6iKHHUX Jep)kaB, BapTO 3a3HAYUTH, 110
YkpaiHa B KOHTEKCTi oKpecJjieHOI mpo6JjieMH mnepebyBa€e 3apas Ha
eTani nmi;T0OTOBKY [0 BIPOBa/»>KeHHs B HalllOHa/lbHe KpUMiHa/IbHe

357



3aKOHOJABCTBO MDKHApOJHUX CTaHZApPTIB I0J0 perJjaMeHTaLil
CycHiJibHO Hebe3MeyHUX NOCAraHb Ha CTaTeBY HeJOTOPKAHHICTb
0co6u. 3 yBaru Ha lLie, 0COGJIMBO BaXXJIMBO BHMBYMUTHU JOCBij, 3apy-
6i>kHUX KpaiH, HacaMIiepeJ, €BPONENChKUX, ¥ SKUX Iii CTaHJapTH
JOTPUMaHI.

CtaTeBi 3JIOYMHHU HaJIeXkaTh [0 KaTeropii 6araToo6’€KTHHX.
3 morJysiAy coliaJibHOI cTpaTerii, OCHOBHUM 00’€KTOM CeKCyaJIbHUX
3a3ixaHb Ha HEMOBHOJITHIX € iHTepecH IXHbOT'0 HOpMaJibHOIrO (di-
3ios10riYHOrO, MCUXIYHOr'O, MOPAJbHOIO, CTATEBOIr0) PO3BUTKY, a
JlOJAaTKOBUMY, a60 $aKy/IbTaTUBHUMU — CTaTeBa HeJJOTOPKAHHICTh
i crateBa cBo6o/a. [Ipu boMy cTaTeBa cBO60/A € OJHUM 3i CKIa-
HUKIB KOHCTUTYLiMHOIro nmpaBa JIIOJUHU Ha cBo6Gojay. CTaTeBa He-
JOTOPKAHHICTh, BiANOBIAHO, TAaKOX € HEBiJl'€EMHUM NPUPOJHUM
NIpaBOM JIIOJMHHY, BJACTUBUM il 3 HAPOKEHH, a TAKOXX YaCTHHOI0
KOHCTUTYI[iHHO OXOPOHIOBAHOI 0COOGUCTOI HEZJOTOPKAHHOCTI. I3 1IUx
NO3UIIi}, CTaTeBOI0 HeJOTOPKAHHICTIO i cTaTeBOO CBO60/010 BOJIO-
JIIOTh i JopocCii cTaTeBoO3pisi 0co6H, i HEOBHOJITHI 0c06H.

Y 6araTbox KpaiHax iCHYIOTb TakK 3BaHi PeECTpPU BUMHEHHUX
3JIOYMHIB npoTU cTaTeBoi cBobogu. OHAaK MiXKHapOJAHUH [OCBif
CBIJYATB, 10 BiIKpUBATH TaKi pEECTPU [Ji LIMPOKOTO 3arajiy
He BapTO, OCKiJIbKM B POJMHAX, /le BUMHEHO HAaCUJIbCTBO, NOYU-
HalOTb MOT0 peTesibHO NpuxoByBaTH. ¥ 1996 p. B CIIA yxBanuau
3akoH MeraH Kanka. BiH Ha3BaHMU Ha 4eCcTb CeMUPIYHOI [iBUMHKH,
sIKy 3IBaJITYBaB i BOUB neaodis, KOTpUM paHilie Bxxe Bifj0yBaB mo-
KapaHHs 3a po36elleHHS MaJoJiTHIX ZjiB4yaT. BignosigHo Ao nporo
3akoHy y CHIA cTBOpeHO BiAKPUTY eJleKTPOHHY 6a3y nmepcoHallb-
HUX JJaHUX 0Ci0, fIKi 3[1ilICHIOBa/IM CEKCyaJbHi 3JI0YHHHU i 6yJIU 3acy-
JokeHi 3a ne [2].

Y pisHuUX KpaiHax Taki peecTpy HeoAHaKOBi. BoHU BigKpuUTI
Ui Bcix abo TibKM JJid BiMOBiAHMX BiJOMCTB Ta YCTaHOB.
Y Hosabii BiAKpUTHH peecTp o0cib, 3acy/)KeHHUX 3a 3JI0YMHH,
NoB’si3aHi i3 cekcya/bHOIO HAapyrow Haj MajojiTHiMU. BiH cTBope-
HUH HaNPUKIHLI MUHYJIOTO POKY. YCbOTO ONPHUJIIOJHEHO iIMeHa, afi-
pecu, dotorpadii 800 negodinis, :xkepTBaMU AKUX CTaBaIU AiTH A0
15 pokis [3].

[TopiBHAJILHO-IPAaBOBUM aHa/li3 3aKOHOJABCTBA MpPO KpPUMi-
HaJIbHY BiZINOBiAa/NbHICTb 3a AOCIP)KyBaHUU 3JI0YUH CBiTUUTD, 1110
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Ha TepeHaX MOCTPaJsHCHKOIro MPOCTOPY BCi pecny6JiKyd KOJUII-
Hboro CPCP (3a BUHATKOM YKpaiHH), NIilJIM HIJISIXOM 3aKpilJeHHs
BiKOBOI Mexi KpUMiHa/JIbHO-NIPAaBOBOI OXOPOHU [iTel BiJi ceKCyasib-
HUX 3a3iXxaHb. BIIBLIICTh i3 HUX TAKOI0 MeXeK BU3HAYWUJIM BiK
16 pokiB (Asep6aiimxaH, binopycs, Bipmenis, I'pysida, Ectonis, Ka-
3axctaH, Kuprusis, Jlatsisg, PO, Tamkukucran); y Mosi10Bi 111 Mexxa
cTaHOBUTb 14 pokiB, y Ioabimi i Jlanii - ue 15 pokis, y bBosrapii -
14. YcTaHOBJIEHHA BIiKY, K IPaBUJIO, 34iMCHIOETHCA 3a JOKyMeHTa-
MU i JiMIle B OKpeMHUX BHUIIaJIKax BUMarae IpOBeJeHHs CyJZ0BO-
MeJUYHOI eKCIIepTU3HU.

Y 6araTbox KpaiHax CBiTy AONYyCTHUMICTb (JlerajJbHiCTh) CTa-
TeBUX CTOCYHKIB 3 HEMIOBHOJIITHIMU BU3HAYA€ETbHCA HE TIIbKHU BiKO-
BUMM (rcuxodiziosioriyHUMH), ajle ¥ couiaJIbLHUMU KPUTEPIAMHU.
Y npoMy BUNaZKy 3aKOHOJABELb BCTAHOBJIIOE HUKHI | BEpXHI Mexi
BiKy, B SIKOMY HEINOBHOJIITHSI 0co6a MOe JieraJibHO BCTYNaTHU B
cTaTeBl BiJHOCUHU 3a HAaABHOCTI JeAKHUX NOLATKOBUX YMOB. TOYHI-
llle Ka)Ky4M, 3aKOHOJaBellb BKa3y€e 0OGCTAaBUHHU, 3a SIKUX CTAaTeBUH
3B’30K 3 HENOBHOJIITHBOIO 0C06010, KOTpa JocArJja BiKy YMOBHOI
JONYCTUMOCTI 3roJM, BBOXXaTUMeTbCH KPUMiHAJbHHUM 3JI0YHHOM.
Halyacrime TakuMu o6cTaBUHAMU 3aKOHO/[aBellb BKa3ye: Mo3all-
JIIOOHUI XapaKTep CTaTeBUX CTOCYHKIB; BCTYN y CTaTeBUU 3B’SI30K 3
BUKOPHUCTAHHSAM 0OMaHy; 3JI0B)KMBaHHs HeJOCBi4eHicTI0O abo J10-
BipOI0 HENOBHOJIITHBOI 0COGH; BUHHUN € poAuYeM IO BUCXiAHIN
JIiHil a60 Mae 6y b-9Ky BJaly HaJ, MOTepIisio 0co60t0 BiJiNOBiHO
Jl0 CBOr0 CTAaHOBHIA; NOKYIKa CEKCyaJlbHUX MOCJYyr HEMNOBHOJIT-
HbOI 0CO6MU.

CyyacHUM 3aKoHOJaBellb NpPUAiNsAe Jefani Gijblie yBaru
MpaBOBill OXOPOHiI HEMOBHOJIITHIX BiJi CEKCya/IbHUX 3JI0BXKMBaHb 3
OOKYy THX 0Cib, AKi 3 OrJisJly Ha pOJAWHHI 3B’A3KH, BiITHOCUHU OIiKU
abo cay060Be CTaHOBMILEe NOBUHHI iX BUXOBYBAaTH i NpOSIBIATHU
iHL1y Typ60Ty. BBaXkaeThcs, 10 Taki ocobu He MalOTh NpaBa BCTY-
NaTH y CTaTeBHM 3B’A30K 3i cBoiMH migomiyHUMH. [lomi6HUM
3B’A30K yTBOPIOE CaMOCTIMHUH CKJaJ, 3/I04MHY 3a KPHMiHaJbHUM
3aKOHO/IaBCTBOM AHAoppH (1[0/0 HEMOBHOJIITHIX y Bini 16-18 po-
kiB), AprenTuHu (12-16 pokiB), Beauko6puTtanii (13-18 pokiB),
I'BaTtemanu (12-18 pokiB), Himeuunnu (14-18 pokiB), 'onaypacy
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(12-18 pokiB), Janii (15-18 pokiB), Icnanaii (14-18 pokis), ITanii
(14-16 pokiB), Kocra-Piku (12-18 pokiB), Ky6u (12-16 pokiB),
Pymynii (15-18 pokiB), CanbBasopy (14-18 pokiB), ®iHaanpii
(16-18 pokiB), ®panuii (15-18 pokis), Yexii (15-18 poxkis), llIBenil
(15-18 pokiB) [4, c. 56-57].

Po3Mip KpUMiHaJbHUX CaHKIIiH, nepea6aveHUX 32 He3aKOHHI
CTaTeBi 3HOCMHU 3 HEMOBHOJIITHBOK 0CO6010, ¥ CyYacHUX KPpUMiHa-
JIbHO-NIPaBOBUX CUCTEMaX BapilETbCA B HAJ3BUYAUHO LIMPOKOMY
JiamasoHi, 110 CBIAYUTH NPO Pi3HY OIL[HKY CTyNeHS CYCHOiJIbHOI
Hebe3MeKU LbOTo [JissHHS HaliOHaJbHUMH 3aKOHOZABLsAMH. Mak-
CUMaJlbHI TepMiHU N036aBJIeHHS BOJIi 32 OCHOBHUH CKJIAJ[ PO3TJisi-
HYTOTO 3JIOYHHY, TOOTO CTAaTeBi 3HOCUHU 3 0COO0I0, sIKa He Jocsrja
BiKy 3roAu, 6e3 KBalidikylouHWxX O3HAK, CTaHOBJATb: 1,5 poky -
BeHecyena; 2 poku — BipmeHis, ®panuis; 3 poku - AsepbaiijpkaH,
I'pysis, Kupruscran, MoHroJis, [laparsaii, ¥Y36ekucrtaH, YkpaiHa,
Ecrtonisi; 4 poku - Binopycs, Pocis, @innauaia, llBenis; 5 pokiB -
Bourapis, YropuuHa, B'eTHam, Kazaxcran, JIltokcem6ypr, MoJi10Ba,
Tapxukucran, llBeitnapis; 6 pokiB - AHoppa, [aHis, Kocra-Pika;
7 pokiB - fIMaiika; 8 pokiB - ABctpasnis (Hosuii [liBgeHHuU Yesbc);
9 pokiB - InnoHesiq; 10 pokiB - ABcTpis, besbris, [pak, MaBpukii,
[onbia, [lopTyranisa, Pymynis; 12 pokis - Iciangis; 14 pokis - Be-
aukobpuTanisi, Kenisi, HoBa 3enangis; 15 pokiB — Anb6anig, JliBaH;
25 pokiB - Ilepy. Ak 10 1OBiYHOIr0 YB'I3HEHHS i€ AiTHHS Kapa€ETh-
cs1 B 3ambii, Ipsanii i Ha Kinpi [5, c. 24].

Y KoHTeKcTi HaBeJeHOTo MpuBepTa€e yBary cT.372 Kpumi-
HaJIbHOTO Kojekcy Besbrii, ika nepejibayae TIOpeMHe yB'SI3HEHHS
Bil I'ATU [0 JecATHU DPOKIB 3a Oy/Jb-siKe IOCATaHHS Ha CTaTeBY
HeI0OTOPKAHHICTh AUTHUHU a60 3a JI0NOMOI0I0 JUTHUHHU Ti€l 4u iHII01
CTaTi, IKa He 0CAr/a NOBHUX 16 poKiB, BUMHeHe 6e3 3aCTOCYyBaHHSA
HACUJIbCTBA YM MIOIPO3 TAKOT'0 3aCTOCYBaHHA; AKIIO X TaKi Ail BUM-
HeHi OGJIU3BKUM poAxyYeM abo OyAb-SKOH 0CO60l0, SIKa CHiJIbHO
NPOXXUBAE 3 HEMOBHOJIITHIM, IKMW HaBiThb JOCAT NOBHUX 16 pPOKIB,
MOKapaHHS MPU3HAYAETbCSA B MeXax BiJj JeCATH A0 M'ATHaAUATH
pokKiB. Byib-IKMH aKT ceKCcyaJlbHOr0 MPOHUKHEHHS i3 3aCTOCYyBaH-
HSIM HaCWUJIbCTBA, BUMHEHUM 100 JUTHUHH, sIKa He J0CsAT/Ia MOBHUX
14 pokiB, TAATHe MOKapaHHS Bif, MATHAAUATH 10 ABaALSATUH POKIB,
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a AKWOo 1M He BUIOBHWJIOCH NMOBHUX 10 pokiB - BiJ ABajgUATH
0 TPUALATH [6].

Y neskux KpaiHax KpUMiHaJbHUHM 3aKOH epe/6ayae MOXKIIU-
BiCTb MpU3HaYeHHs NOKapaHb, aJibTEPHATUBHUX N0306aBJIEHHIO BO-
ji. Hanpuxkunag, B Asep6aiiixkani, Kazaxcrani, P® BkasaHe aissHHSA
MOKe KapaTHUCs 06MeXeHHSIM BOJII Ha CTPOK JI0 TPbOX POKiB, y Bip-
MeHil, Y36ekucTaHi - BUIPaBHUMU po6OTaMu 0 ABOX POKiB. Kpu-
MiHa/IbHUHN KoJeKC HiMeuunHU AOoNycKae «B MEHUI TSXKUX BUMAJ-
Kax» MpPU3HAYeHHS HaBiTH rpomioBoro mrpady 3aMmicTb Mmo3cas-
JIeHHs BoJi [5, c. 44-45].

OT>Ke, 3aKOHOIABCTBA 3apy6iXKHUX KpaiH MO-pisHOMY Mijii-
mu 1o GopMyBaHHA KoJa [JisiHb, [0 CTAHOBJIATH 3JIOUMHU MPOTHU
CTaTeBOI HEJOTOPKAHHOCTI HEMOBHOJIITHIX. 3MiCT HOPM MpPOTHU CTa-
TeBOI HeJJOTOPKAaHHOCTI HEMOBHOJIITHIX B pPi3HUX KpaiHaxX iCTOTHO
pi3HUTBCA. Y GiJbIIOCTI PO3T/IAHYTHX KPUMiHAJbHUX 3aKOHO/IaB-
CTB 3apy0Oi>KHUX KpaiH 3JIOYMHU NPOTH CTATEBOI HEJJOTOPKAHHOCTI
i ctaTeBOi cBO6OAM 0COBUCTOCTI 06’€JHAHI B paMKax OJ|HI€l ryiaBu
(a6o iHWIOI CTPYKTypHOI OAWHHLI) 3i 3/I04MHAMH, MOB’SI3aHUMU
3 06opoToM nopHorpadiuHoi npoAykuii Ta 3aJly4eHHAM 0 3aHAT-
TS NPOCTUTYLLEO.

1. XomeHko M. 3/104MH MPOTH cTaTeBOI cCBOGOAW i cTaTeBOI HEAOTOP-
KaHHOCTi 0co6u: 0COBJIMBOCTI 3aKOHOZABYOT0 PeryJloBaHHs cborojeHHs. [1i0-
npuemHuymeo, 2ocnodapcmeo i npaso. 2018. Ne 11. C. 208.

2. Pamko O. B. Buiy ekcriepTH3 y 3JI0YMHAX IPOTH CTaTeBOI cBOGO U Ta
crateBoi HegoTopkaHocTi Aitedl. URL: http://elar.naiau.kiev.ua/jspui/
bitstream/123456789/17254/1/%D0%90%D0%9A%D0%A2%D0%A3%D0
%90%D0%9B%D0%AC%D0%9D%D0%86%20%D0%9F%D0%A0%D0%9C%
D0%98%20%D0%94%D0%9E%D0%A1%D0%A3%D0%94%D0%9E%D0%9
2%D0%9E%D0%93%D0%9E_p260-263.pdf (faTa 3BepHeHHs: 20.11.2020).

3. MaptunuuuH I'. 1. MixkHapoAHO-IPaBOBi CTaHAAPTH Ta KpPUMiHaJlb-
Ha BiJJIOBiJa/IbHICTb 3a MOCSITAHHS HA CTATEBY HEJOTOPKAHICTh B 3apy6iKHUX
JepxkaBax. AbMaHax MixcHapodHozo npaea. 2016. Bum. 11. C. 43-57.

4, Mex/lyHapoZiHOe YyroJIOBHO€e IIPaBo: y4eb. /1 6aKajaBp. U Marucrp. /
A. B. BpuinanToB u ap. Mocksa: FOpaiit, 2018. 358 c.

5. ManuHoBckuit A. A. CpaBHUTEJbHOE YroJIOBHOE NpaBO: Yy4YeGHUK.
Mocksa: lOnutundopm, 2016. 592 c.

6. YrosnoBHbl# Kogekc Benbruu / nop pen. A. B. Cepe6psikoBoit. CaHKT-
[letep6ypr: Opun. nentp [pecc, 2003. 217 c.
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I[TaBs10 TKayeHKoO,

roJIOBHUH ¢axiBerib MPUBATHOTO
OXOpPOHHO-ZIeTEKTUBHOTO areHTCTBa,

YJIeH acoljalii IpaBHUKIB YKpaiHy,

yJieH BceykpaiHCbKOi eHiTeHLiapHOI aconiauii,
MOJIOAIINH JIeTeHaHT 3amnacy, 3,06yBay
(Akademis ynpasniHHa nepcoHanom)

OCOBJIMBOCTI PO3C/IIAYBAHHA 3/1I0YUHIB
INTPOTHU BCTAHOBJIEHOT'O IIOPAAKY
HECEHHA ABO ITPOXOXKEHHA
BIFICbKOBOI C/IYKBU

Ha cboroaHiuHiil JeHb mif yac po3BUHEHHS Ta BBEJEHHS B
Jli0 KOHLeMNLi# Ta pe¢opMyBaHHS BiiicbKoBOI cdhepH, HEOOXiHICTIO
[OCTAa€ BUJAJEHHS BCIX YMHHUKIB KPUMIHAJIBHOrO PYWHYBaHHSA
BiliCbKOBOI'0 K/iMaTy Ha NOYaTKOBUX eTanax Woro pepopMyBaHHS.
Be3nocepenHbo B saBax HanjioHanbHOI rBapail Ykpainu, KoTpa fB-
Jisie 06010 BilicbkoBe GOpMyBaHHS 3 MPABOOXOPOHHUMHU QYHKIis-
MM Ta BigHeceHo Jo cucteMu MBC YkpaiHu, NpPOXOJUTb AOCUTH
sIKiCHa KOHLEMNLisl BTiJIeHHS HOBAIlid Ta NepeNHSATTS Mi)KHApOJHO-
ro JOCBiy 3 NUTaHb 3abe3nedyeHHs [OLiJbHOTO BUKOPHUCTAHHS
0C060BOr0 CKJIAAY [iJis BAKOHAHHS [IOCTaBJEHUX 3aB/aHb Ha OKpe-
Mi BiliCbKOBI YaCTHMHHU, KOTPi BUKOHYIOTbh OKpPEMO BU3HAaYeHY QYHK-
uiro. HarjioHanbHa reap/is YkpaiHU € OCHOBOIO 3a6e3leyeHHs Mo-
pAAKy Ta 6e3leKHu B AepiKaBi, CTPYKTypa MiCTUTb JOCTaTHIiH nepe-
JIiK BiiCbKOBUX YaCTHUH, 6aTa/IbHOHIB Ta MOJIKiB 3 BUKOHAHHSM Pi3-
HUX 3aBJlJaHb, TAKUMHU 51K, KOHBOIOBaHHS, 0XOPOHA OCOOJIMBO BaX-
JIUBUX Jilep>KaBHUX 00’€KTIB, 3a6e3neyeHHs TPOMa/ICbKOr0 MOPAAKY,
NPOTHU/AIA TEPOPU3MY, 3aXUCT KOPLOHY Ta BUKOHAHHS CIleljia/IbHUX
orneparii.

[lopsjg 3 yciMa HaBeeHUMU PYHKIIAMU Ma€ OyTH SAKiCHUH
KOHTUHTEHT 0COOOBOro CKJIAJy KOXKHOI BiHCbKOBOI yacTuHH. [lo-
BUHEH NaHyBaTH BiCbKOBUM NOPALOK Ta AUCLMILIIHA. JlofepxaH-
Hsl CTaTYTHUX NPaBUJ HeCEHHs BilCbKOBOI C/Iy»KOM Ta BUKOHAHHS
yCiX mocTraB/ieHUX 3aJay.
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Jia 3abe3nevyeHHs ycix HeOOXiJHUX HOPM, HarajJbHUM IH-
TaHHSM NOCTA€ YCYHEHHS BilCbKOBOI 3JI0UMHHOCTI. Ha pi3Hux erta-
nax pe¢popMyBaHHS BUJATHI BUeHHI Ta NPaKTHU4HI CIIBPOOITHUKHU
NIPaBOOXOPOHHUX OPTaHiB BUABJAKTD JOCUTH PI3HOMAHITHI JIAHKU
MeTO/IiB Ta 3aXo/iB 3amobiraHHa BiHCbKOBMM 3JI0YMHAaM, Ha eTami
KPUMiHOJIOTIYHOI XapaKTEePUCTUKH IIOCTAE MUTAHHSA NPOPiTaKTUKH
NpPOSIBIB TaKUX 3JIOYMHIB, HE HAa OCTAHHbOMY MiCL[i 3HAXOAUTbLCS
W KpHUMiHaJiCTUYHA XapaKTEpPUCTHKA, aJle aKTyaJIbHOCTI HaGUpa€
JloCcy/JloBe pO3CiflyBaHHsS BiMCbKOBHUX 3JI0YMHIB 3 AOTPUMaHHSIM
yCixX nporecyajibHUX BUMOT.

3HaHHA C/1iAYUM CHOCO6IB BUMHEHHS Ta MPUXOBYBAaHHS 3J10-
YHHIB [J03BOJIUTb HOMYy OKpECJUTHU CUCTEMY CJAiAUYUX BepcCill KoTpa
JacTb B IOAAJIbIIOMY CJiJCTBY MOJIUBICTb JOLiJIbHO BUSABUTH KO-
JIO MiZ103pIOBaHUX, CBiZiKiB Ta 3adikCcyBaTH BUMHEHHS 3JI04YUHY.

TakuMm 4yuMHOM, sIK 3a3Hayae M.I. KapmeHko, cmnoci6 (Mexa-
Hi3M) BUMHEHHS | IPUXOBYBaHHS 3JI0YUHY - 1ie 6a3a AJ1s no6yZ0BU
caiauux Bepcid i ny1aHyBaHHSA JOCYZ0BOI'0O PO3C/aiAyBaHHSA B KpUMi-
Ha/JIbHOMY NIPOBa/)KeHHI (KpUMiHa/bHIN cripaBi).

Oco6/1MBY poJib BiJlirpa€ BCTAaHOBJIEHHSI TOYHOTrO yacy Ta Mi-
CL BUMHEHHS 3JI04YMHY KOTPE HaJla€ MOXJIMBICTD CIiJ4OMY Ljijec-
NPSAMOBAHO OPraHi3yBaTH IOLIYK CJIiJiB Ha MiCLi Ta B NOJa/IbIIOMY
MOIIYK 3JIOYMHLIB. 3HAOYU TUIIOBY JJf BiiCbKOBUX 3JI0YMHIB xa-
PaKTEepPUCTUKY 0COOU 3JI0YMHIS, MalOYM KOHKpPeTHi JaHi mpo cro-
ci6, micre, yac Ta iHIII OGCTAaBMHU BYMHEHHS 3JIOYHHY, CHAiYUN
OTPUMYE MOMJIMBICTb BUCYHYTH OOI'PYHTOBaHi Bepcii momo y4ac-
HUKIB 3JI0YMHY, MOTHUBIB Ta L[iJIel IXHbOI IPOTUNPABHOI MOBEJiHKH.
Besvky momomory cjigdyomy B Iill aHaJITU4HIK po6OTi HaAawThb
KPUMIiHa/IICTUYHI 03HAKH, HOCISIMH IKMX MOXYTb O6yTH Mi103prOBa-
Hi ocobu.

[ epeKTUBHOro 3aCTOCYBaHHS METOJY 3BY)KEeHHs KoJa
oci6, HeoOXiJiHi creniajibHa 3HAHHS KOTPi J0MOMOXKYTh 3 HasiBHOCTI
0C060BOr0 CKJIaAy BiMCbKOBOI YaCTHMHM, POTH, B3BOAY BUAIUTH
SIKOCTI 0COOM 32 TaKMMH KPUTEPISIMU, IK 30BHILIHICTb, 0COOJIMBI
MPUKMETH, 0COBJIMBOCTI MOBEAIHKH, MaHepi pO3MOBH Ta XapaKTepy.
Y KO>KHOMY KOHKPETHOMY BUIIa/IKy NTOELHAHHA TaKUX O3HAK Yepes
Jlit0 06’€EKTUBHUX Ta CYy6’EKTUBHUX (aKTOPiB, CBOEYACHE BCTAHOB-
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JIeHHA i IoAa/IbIIMHI aHaJli3 LIMX 03HAK JoIloMara€ CJailioMy 3By3HU-
TH KOJIO 0Cib, IKUX HaJIeXKUTh NepeBipUTH Y 3B’I3KY 3 MiJ03pOI0
B NMPUYETHOCTI iX A0 BYMHEHHS 3JI0YMHY, IepeBipUTH aiibi
i BUSIBUTH 0CO6Y, IKa BUMHUJIA 3JI0UHH.

Konu BcTaHOB/JEHO 0COO0y KOTpa BYMHMWJA 3JI0YMH, CJiJ
NPUAIJIMTHA yBary TakMM NMUTAaHHAM, SK MOTHUB BYMHEHHS, MeTa Ta
OPUYMHU 3JI0OYMHY. 3arajibHa XapaKTepPUCTHKA CKIAZAa€ CcoOOM0
HU3Ky METOJIB ONpalbOBaHUX NUTaHb KOTPUX [AOCTATHLO [IJI
OTpUMaHHsA iHpopManil ase nmepecaiAyr4Yu IijJi OTpUMaHHS NMPHU-
YUH TAa YMOB BUYMHEHH 3JI0YMHIB, JleTa/ibHe BUBYEHHA KPUMIHOJIO-
riYHOl XapaKTEpUCTHUKU CJiJ, MaTU [LOCTAaTHI 3HAaHHA CTaTyTy
36poitnux Cus Ykpainuy, [IpaBus HeceHHSI BApTOBOI CIy»X6U Ta iH-
IIMX HOPMAaTHMBHO-TIPABOBUX aKTiB, MOJIOXKEHb KOTPi peryJomTb
JislJIbHICTh BiiCbKOBOCYKO60BIIA MiJ] Yac HECEHHSI HUM BilCbKOBOI
CIIYXKOU.

Buxos4u 3 orpumanoi iHpopmalii j0X0 UM BUCHOBKIB KO-
Tpi HaZalOTh NepPBUHHY iHOPMaLil0 CJIiACTBY, KOTpPA B CBOIO Yepry
Ma€ XapaKTep Ta MOXJIMBICTb NOOyAyBaHHA caiA4d0l Bepcil Ta o6pa-
TH HAIPSM PO3CJAilyBaHHs, a TaK0X HAMITUTH IepIIOYeprosi omne-
PaTUBHO-PO3IIYKOBI Ta c/1i4i Ail | MOCAIZOBHICTD IX MPOBa/XKEHHH.
TakuM YMHOM BUXOJSIYM 3 BUIEHABEJEHOTO IJIaHYBaHHSA Ta HOro
3aCTOCYBaHHS, IK MeTO/J, OpTaHi30BaHOTO NPOBA/KEHHH LO0CYL0BO-
ro po3c/ilyBaHHsl, KOTPe HaBeJleHO B KpUMiHa/bHIN cnpaBi, 3a
JIOIOMOTOI0 SIKHUX HeOOXiJHO PO3KPUTH BiMCbKOBUH 3JI0YHH Ta
3’sCyBaTH MPUYMUHY i YMOBHU SIKi CIPHUSJIN BUNHEHHIO.

[IuTaHHA, AKi niAAgraTh 3'CyBaHHIO B IPOLIECi J0CY0BOr0
po3CJilyBaHHs, CJAiJ4OMYy HEOOXiZJHO BUSHAYUTH A0 NPOBAKEHHS
caipuux (po3wykoBux) Ai. TBep/e 3HaHHA NpeAMeTYy J0Ka3yBaH-
HA [JO3BOJIUTH LiJIeCIPAMOBAHO MNPOBaJUTU KOXKHY CHig4y Airo
i po3sciigyBaHHA B LJIOMY, 10 CIIPUAE MOBHOMY, WIBUAKOMY pPO3-
CJIilyBaHHIO, a TakKoX BipHiA kBasidikaril BiCbKOBOr0 3JI0YHHY
[1, c. 80].

BignosigHo po ynnHoMy KIIK Ykpainy, a came ct. 91, e Bu-
3HAYaEThCA NpeAMeT A0Ka3yBaHHA B 3araJlbHOMY BUTJIAJIL 3a KOX-
HOI0 KpHUMiHa/JIbHOIO CIIPaBOIO J0Ka3yBaHHIO MiJdAraioTb: 1) nojis
KPUMiHQJILHOTO NPaBONOPYILIeHHs; 2) BUHHICTb IiJI03PHOBAHOI0
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(06BMHYBaueHOr0) ¥ BUMHEHHI KpUMiHaJbHOIO NPABONOPYILIEHHS,
dopMa BUHU, MOTUB i MeTa BUMHEHHS KPUMIiHaJIbHOI'0 NpPaBOIO-
pyleHHs; 3) BUJ, i po3Mip IKOJH, 3aBJJaHOI KpYMiHaJbHUM IIPaBo-
nopyuleHHsM; 4) 06CTaBUHY, SIKi BIIMBAIOTh HA CTYMiHb TAXKKOCTI;
5) o6cTaBUHY, 1O € NiJCTAaBOO [Jisl 3BiJIbHEHHSA BiJ KpUMiHaIbHOI
BifmoBizaspHOCTI a60 MOKapaHHS; 6) TAaKOX iHIII 06CTaBUHH, L0
XapaKTepPU3YIOTh 0CO6Y MiZlo3proBaHOro (06BUHYBavyeHoro); 7) 06-
CTaBUHMY, 1[0 CIIPUSJIA BUMHEHHIO BilCbKOBOTO 3JI0YHHY.

AJle 3a KOHKPETHOI0 KPUMIiHaJbHOIO CIPaBO NpeaMeT [0-
Ka3yBaHHS MOXe OYTHU pO3LIUPEHO, A0 HbOT'0 MOXKYTb 6YTH BKJIIO-
YyeHi iHIII MUTAHHS, HEOOXIAHICTD 3’sICYyBaHHSA SKUX BUIJIMBAE 3 iH-
JUBilyalbHUX 0COGJUBOCTEN BiHCbKOBOrO 3JI0YMHY, 1[0 pO3Caiay-
€ThCH.

[InaHyBaHHA po3cCaiAyBaHHA — Lle HAYKOBUH MeTOJ, OpraHi-
3anil po6OTH C/AiAYOro, KOTPUH J03BOJISIE MPOBOAUTH PO3CAiAY-
BaHHS LiJIecCIpPsIMOBaHO, NPOBOAUTH CJifdi Aii B jsioriuHii mocaigo-
BHOCTi Ta HAWKOPOTIIUM LLJISXOM BCTAaHOBUTH iCTUHY B KpUMiHa-
JIbHOMY NPOBa/KEHI.

JocynoBe posciifiyBaHHA Ma€ CBOI NpOrajJuHU KOTpi 3aie-
»KaTb Ge3mnocepeHbO Bij Ci[40r0o KOTPUNA HAMaraeTbCcsi CKOPOTHU-
TH 4acC po3C/JaiJyBaHHA Ta JOIYyCKa€ NOMUJKY. CaifiCTBO IOBUHHO
Bi moyaTKy # 10 KiHIf IPOBOAUTHUCH BUKJIIOYHO 3a IJIAHOM Ta He
BigxunaTHCh Bif Hboro. Ciijiua npakTHUKa Ja€ TaKi MOKAa3HUKH, 1110
Ha po3CJiflyBaHHf, fAKe INPOBOAMJOCA 3a MJAaHOM, BUTPAYaETbCS
MeHIle 4Yacy, i AKICTb IbOr'0 PO3C/ailyBaHHS BUILA.

He MeHu BaxxiuBUM € dpakTop crnenudiku BilicbKOBOTO KO-
JekTuBy. Cnenudika BiliCbKOBOTO KOJIEKTUBY € Pi3HOMaHITHOIO Ta
3abapBJ/IeHOI0, a/)Ke IMO€EJHAHHS HOBUX KaJipiB 3 J0OCBigYeHUMU
BilicbkoBUMU odilepaMy Ta Ha POHiI MOJIOZOro NMONOBHEHHS Ja€
CBOI BUTOKHU NICUXOJIOTIYHUX 0co6uBocTel. Caiuuil NOBUHEH po-
3yMiTH Ta 3HAaTU BUMOTHY Takoi crenudiku A5 epeKTUBHOI po6OTHU
B HbOMY.

B caifuiil npakTULi 3yCcTpiyaloThcs BUNIAJIKH, KOJIM B X0/ po-
3CJ1ilyBaHHSA BilICbKOBUX 3JIOYMHIB CJiJYUI MOXKe 3yCTpiTHCA 3 Ta-
KHMM HeraTMBHUM SIBULIEM, SIK KpyroBa nopyka. BiicbkkoBocyx60-
BIli, 110 MOB’I3aHi B KpYyTOBil MOpyIi, B3aEMHO BUIPaBJIOBYIOTh

365



CBOIO IPOTUINPABHY MOBEAIHKY, 3allepedyThb Y4acTb OAUH OLHOIO
y BUMHEHHI BiICbKOBOTO 3JIOUMHY, Jal0Th 3a3/aJeriib HempaBIuBi
cBifueHHA. 3adikcyBaBLIM HAABHICTb KPYyroBOI MOPYKH, CJAILUUN
BXXKMBa€ 3axo/liB LIOA0 ii MOoJoJaHHA, JikBifgawii i HeraTHUBHOTO
BIUIMBY Ha XiJ| I pe3ysibTaTh po3ciifyBaHHsA. barato npu npomy
3aJIEXKUTh BiJi 0COGJIMBOCTEH BiHCHKOBOTO 3JIOUHMHY, IO PO3CJi-
JIYETBHCS, CTaHY BUXOBHOI po60TH i BIHCbKOBOI AUCIUIIIHM Y BifiCh-
KOBIM 4YaCTUHI.

Ha migcraBi BMBYEHHSI BiHiCbKOBOI 3/JI0YMHHOCTI, CaOig4Yui
y CBOIH JAiSIJIbHOCTI OKpec/I0€e HeOOXiIHUM MeXaHi3M po3cJifayBaH-
HS BilICbKOBOTO NpaBonopylieHHs. Jo1iJibHO yTBOPeHUN MexaHi3M
CHiAYUX JIil 1a€ MOXJIMBICTb YiTKO Ta HeBiAKJaAHO NPOBaJUTHU
OINlepaTUBHO-PO3UIYKOBI Zii KOTPi JONOMOXKYTb CJIiJACTBY pPO3ILIyKa-
TH 3/104MHLA. [IpoaHani3yBaBIIM CTaTUCTUKY BiMCHKOBOI 3JI0YMH-
HOCTi MOCTaJI0 MUTaHHS 3anob6iraHHs BiiCbKOBUM 3/I04MHAM, Ha
KPUMIHOJIOTIYHOMY DpiBHI BUAIIAEMO cleliaJbHO-KPUMIHOJIOTIYHI
3axoAu 3amnob6iranHs. CrenjaJbHO-KPUMIHOJIOTIYHUI 3axi € KOM-
mjiekcoM epeKTUBHHUX METO/iB TEOPEeTHYHO CKJIaZeHUX Ha 6asi
BMiHb, 3HaHb Ta HABUYOK B 006/1aCTi KpUMiHOJIOTIi, Ta 3aCTOCOBAaHUM
Ha peavtizariii #ioro B cdepi npoTUAil 3JIOUMHHOCTI.

1. Kapnenko M. 1. Po3ciigyBanHs BificbKOBHX 3/104MHIB - 0fjHa 3 GopM
60poTHOM 3a 3MillHEHHS BilicbKOBOI AUCLUIIIHM i TPAaBONOPSAKY y BilCbKO-
BUX ¢opMyBaHHAX YKpaiHU. FOpuduuHa Hayka: Haykosull xcypHasa. Kuis,
2013. 80 c.
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Harautisa Y cTpuibkKa,

KaHAWJAT PUJUYHUX HAYK,
cTaplIni BUKJIaJad Kadegpu
KpHUMiHa/IbHO-IPABOBUX AUCIUIIIH
(/TvsigcbKull depocasHull yHigepcumem
8HympiwHix cnpas)

OKPEMI ACIIEKTH IOZ0 3AIIOBITAHHA
3/IOYUHHOCTI HEITOBHOJIITHIX

3ano6iraHHsa 3JIOYMHHOCTI HEIMOBHOJIITHIX € OJHUM i3 Hal-
6i/bII coliaIbHO FOCTPUX MUTAHb YKpaiHCbKOTO cycnisibcTBa. Pa-
XiBIji 3a3HA4YalOTh, O 3JIOYWHHICTh HENOBHOJIITHIX € CBOEPIAHUM
«pe3epBOM» 3JIOYMHHOCTI Mal6yTHIX mAecaTuaith [1, c. 765]. 3poc-
TaHHSA PiBHA 3JIOYMHHOCTI HEMOBHOJIITHIX 32 NeBHUM 4ac NPU3BO-
JUTDb [0 3pOCTaHHA PiBHA pelUMBHOI 3JI04MHHOCTI. 32 OKpeMHUMH
JaHuMy, 6113bKo 60 % npodeciiHUX 3J104YMHIIB NOYaIU CBIiH 3J10-
YMHHUW 119X y 16-piuHomy Bini [2, c. 166].

PiBeHb 3JIOUMHHOCTI HEMOBHOJIITHIX CBIAYUTS, 10 A0 2004 p.
B YkpaiHi peectpyBasioch 31-33 THC. 3JI0YUHIB, IKi BYHUHSJIUCH
HeNOBHOJIITHIMU 4yH 3a ix y4acTi, To y 2005 poky - 26,5 THC. 3J1049H-
HiB [3]. ¥ 2009 poui TeHAeHIis1 /0 3HUKEHHS 3JIOYMHHOCTI HEMOB-
HOJIITHIX CTajsa Ie BHPA3HIlIOKW, 30KpeMa 3apeecTPOBaHO
15445 37104MHIB, BAMHEHUX HEMOBHOJITHIMY, y 2010 pomui - 17342,
y 2011poui - 17846, y 2012 poui - 14238, y 2013 poui - 8781,
y 2014 pomni - 7467, y 2015 poui - 6647, y 2016 poui - 5 230,
y 2017 poui - 5608, y 2018 poui - 4 750, y 2019 poui - 3495, cTa-
HOoM Ha BepeceHb 2020 poky — 2084 [4]. [Io3uTHBHA AUHAMIKHU 3J10-
YUHHOCTI HEMOBHOJIITHIX 3yMOBJIeHA K GAKTUYHUM ii 3BHHXKEHHSM,
TakK i BiACYTHICTIO CTaTUCTUYHHUX JAaHUX 3 OKYNOBAaHUX 4YaCTUH
Jlyradcepkoi Ta JoHenbkoi o6sacteid, APK, 3MeHIlIeHHSIM KiJIbKOCTI
HaceJleHHd, MirpaniiHMMM @pouecaMyd IOMDK MOJIOLOTO IOKO-
JIIHHSA TOIL0.

ToMy 3ano6iraHHsi 3JIOUMHHOCTi HEMOBHOJIITHIX 3a/IUIIAETh-
C OJHUM i3 aKTya/IbHUX 3aBJlaHb CbOTOJeHHSA. AJX)Ke 3aX0Jy IMpo-
bislaKTUKY BUSIBJISIIOTh CBOIO Halbi/nblly epeKTUBHICTb caMe 10/i0
HEeNOBHOJITHIX, OCKi/JbKM, NepebyBalwyu Ha cTafill ¢popmMyBaHHA
0COBMCTOCTI, AiTH, AKi BYMHHUJIM KPUMiHaJbHI MpPaBOMOPYIIEHHS
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Kpallle NifJaloTbCs NMepeBUXOBAaHHIO, aHDX Jopociai ocobu, a 1e,
B CBOIO 4Yepry, JA€E MOXJIUBICTb YCYHYTHU HeLOJIKM iX couiasisanii.
Tomy oco6sinBe Miclie TOBUHHO BiJBOAUTHCS Ipolecy GpopMyBaH-
HIO CY4YaCHOI CUCTEMHU I0CTHIIil 111010 JiTei.

AHaJi3 cneniaJIbHOl JIiTEpAaTypy 3acBif4WB, L0 HOBeHaJ/IbHA
IOCTULAA pO3IMJIALAETBCA B IIMPOKOMY 1 BY3bKOMY pPO3YMiHHI.
By3bke po3yMiHHSI 3BOAUTBLCA A0 CHeliaJi30BaHOI TiJIKA CYyAOBOI
CHUCTEMHY, a LIMPOKEe — MOJIATa€ Y CYKYNHOCTI IPaBOBUX MeXaHi3MiB,
MpU3HAYeHUX [/ 3a0e31e4eHHs 3aXUCTy IpaB, CBO60/| Ta iHTepeci
HEINOBHOJIITHIX, 110 peai3yl0ThCAd CUCTEMOIO Jep:KaBHUX 1 Hexep-
»KaBHUX OpTaHiB, yCTAaHOB i opraHiszariii [5].

M. I0. BecenoB 3a3Hayvae, 1110 10BeHa/IbHA IOCTHULLA € He JMLIe
IHIIMM MOiXOJ0M [0 HENOBHOJIITHBOTO NMPaBONOPYUIHUKA B MeXax
KpUMiHa/JIbHOTO MPOBA/PKEeHHS, a ¥ CYKYINHICTh MiXKrajy3eBux Me-
XaHi3MiB, npoueayp i nporpaM, Npu3Ha4YeHUX [JJi BUJYYEeHHS [U-
THHU 3 yMOB HECIIPUAT/IMBOIO OTOYEHHA 3 METOI0 YCYHEHHS 3arpo3
il )KUTTIO Ta 340poB’t0 ab6o 3amobiraHHsa I moAasblioi JeBialii,
a TaKOX MOBEPHEHHS AUTHUHU 10 HOPMaJIbHOTO CYCIiJIbHOTO KU T-
TS B pa3i BUMHEHHS HEl0 NpPaBoNopylueHHs [6, c. 98-99].

3araJlbHOBU3HAaHOK METOI0 CUCTEMU IOBEHAJIbHOI IOCTHUILL],
AKY 33/1eKJIapOBaHO B YCiX BiANOBIJHUX MI)XHApPOAHUX I1OJI0XKEHHAX
L10/10 3aXMCTY NpaB JIOJWHHY, € peabisiTallig Ta conjaibHa peiHTer-
pauis guTUHM. BignoBifHO npiopuTeT iHTepeciB po3BUTKY 0COGHUC-
TOCTI HEIMOBHOJIITHIX Ta iX coljiajii3alisi € BiMiHHOI 03HAKOI0 0C-
TULIT U1 AiTen.

Cnip BiAMITUTH, 1[0 B YKpaiHi Ha CbOTOJHI BifICyTHA IjiJlicHa
CHCTEMa 3aKOHOZABCTBA 100 3axXUCTy NIpaB AiTeH, ska morsa 6
CTBOPUTH NpPaALIOIOYUH epKaBHUHM IHCTUTYT I0BEHAJIbHOI IOCTHULI.
HaToMicTb meBHI KpOKM 4ac Bij yacy Bce X TaKH BiZj0yYBalOThCH.
Hanpukaaza, PoanopsmpxenHsam Kabinety MiHicTpiB Ykpainu Bif
18.12.2018 Ne 1027-p 6ysno cxBajseHo HauioHanbHy Crparerito
pedopMyBaHHSI CUCTEMHU IOCTHLII I1IoJo AiTedl Ha mnepiox o
2023 poky. CTpareri€lo HaroJoleHoO Ha HEOOXiJHOCTI BUpilleHHSA
OCHOBHHUX CHUCTEMHHX MpPO6JieM IOCTHUIII 100 JiTel, MoJ0JaHHS
NporaJiuH y cucTeMi MiXkBizjoM4oi B3aeMo/iii, 3a6e3nedyeHHs1 npoodi-
JIAKTUYHOI, COLliaJIbHO-BUXOBHOI PO60TH Ta po6OTH, CIPSIMOBAHOI Ha
peconjiasi3anito HEMOBHOJIITHIX, SIKi CXWUJIbHI 0 MPOTUIIPAaBHOI OBe-
JIHKY Ta BYMHWJIA IPABONOPYILEHHS, @ TAaKOX Ha MOCUJIEHHS 3aXUC-
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Ty OpaB JiTel, AKi NOTepHiJik Bij MpaBONOpyIlieHb, 30KpeMa HacCH-
JIbHULIBKOTO XapaKTepy, Ta AiTeH, AKi € CBiIKaMU [IpaBONOPYLIEHb.

Y HauioHanbHi# cTpaTerii pepopMyBaHHS CUCTEMM IOCTULI
o0 Aitedt Ha nepiof Ao 2023 poKy AJisi 3HUXKEHHS PiBHS BIJIUBY
MpaBoIopylleHb Ta MiHiMi3anil pakTopiB dopMyBaHHS MPOTUIIPaA-
BHOI NMOBEJIiHKYU AiTel HaroJioleHo HAa HeOOXiHICTb 3aMpOBaIUTH
LiJiICHY cHCTeMy 3ax0/iB, 1l0 BK/JIOYaTHMe 3a6e3neyeHHs iEBOro
NpaBOCYAAs, COLia/IbHO-BUXOBHI Ta peabiniTaniiHi nporpamMu Ajs
HENMOBHOJITHIX, sIKi MepeOyBarOTh ¥ KOHQJIIKTI i3 3aKOHOM, Tpodi-
JIAKTUYHI Ta OCBITHI mporpamu, aJpecHi coljajJbHi MOCJAYry, L0
MOXYTb JJOIOMOITH JUTHHI HA6YyTH HAaBUYOK 3 pO3B’I3aHHA collia-
JIbHUX, NOOYyTOBUX Npo6JsieM, CTBOPEHHS MOXJIUBOCTeH AJs Ha-
BYaHHSA KepyBaTH BJIACHOIO NMOBEJIHKOIO Ta BUBAKEHOT'0 CTaBJIEH-
HS JI0 CBOIX BYMHKIB, MpodeciiHOTO PO3BUTKY Ta Hasaro/KeHHs
CTOCYHKIB y ciM’l Ta rpomafi [7].

OT:xe, 3aMpoBa/»KeHHS I0BEHaJbHOI NPAaKTUKU B YKpaiHi BiJ-
MoBiZJae BUMoOraM cbOrojJleHHs i € BKpall HeOoOXiAHUM 3ax0J0M
y 3anobiraHHi 3JI04MHHOCTI HEMMOBHOJIITHIX.

1. KpumuHosiorusi: yue6HUK JJis1 By3oB / moj o6uml. pexa. A.U. [o-
roBoii. M.: HOPMA-UH®A, 2002. 848 c.

2. BacusbkiBebka I I1. Jlo nUTaHHA OO NPUYUHU 3JI0YMHIB, AKi BUMHSA-
I0TbCA HENOBHOJITHIMU. [Ipasose pezyaweanHs ekoHomiku. 2019. Ne 18.
C. 165-173.

3. AHaJsti3 CTaTUCTUYHUX JJAHUX IO/I0 CTaHy Ta CTPYKTYPH 3JI0YNHHOCTI
B Ykpaini / [lemaprameHT iHpopmauidHux TexHosorih MBC Ykpainu. URL:
http://old.mvs.gov.ua/ua/pages/172_Stan_ta_struktura_zlochinnosti_v_Ukraini

4. AHasi3 CTaTUCTUYHUX JAHUX NIPO 3apeECTPOBaHi KpUMiHa/bHI Npa-
BOIOPYIIEHHS Ta pe3yJbTaTH iX A0CyLoBOro po3caifyBaHHs. Ogic [eHepaib-
Hozo IIpokypopa. URL: https://www.gp.gov.ua/ua/stat_n_st?dir_id=113898&libid

5. I'ypesa 10. I0BeHanbHa ocTuLis. [lepcneKkTUBY BBeZileHHS B YKpaiHi.
Haykosuii 6s02. HauioHanbHuil yHiBepcuTeT «OcTposbka akageMisi». URL:
https://naub.oa.edu.ua/2012/yuvenalnayustytsiya-perespektyvy-vvedennya-
v-ukrajini/

6. BecesioB M. 10. IOBeHasibHa npeBeHIlil B CUCTEMI I0BEHAJIbHOI I0CTHU-
uil. [lpasosuii yaconuc Jon6acy. 2020. Ne 1 (70). C. 98-104.

7. «HanionanbHoI cTparerii pedopMyBaHHS CUCTEMHU OCTULII MO0 Ai-
Tel Ha nepiof go 2023 poky»: PosnopsmxkeHHs Kabinety MiHicTpiB Ykpainu
Biz 18 rpyans 2018 p. Ne 1027-p. URL: https://zakon.rada.gov.ua/laws/show/
1027-2018-%D1%80#Text
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TeTsana dyei,

KaHAWJAAT I0pUJUYHUX HaYK,

HayaJIbHUK BiJJliJly HAYKOBUX JOCJI>)KEeHb
npo6JieM CyLlOUMHCTBATa
HayKOBO-MeTOJAUYHOI0 3a6e3ne4eHHs
CyAAIBCbKOI OCBiTU

(HayioHanvHa wkoaa cyddis Ykpainu)

BAKJ/IMBICTb KOMIIVIEKCHOT'O ITIAXOAY
Y CITIPABAX, IOB’I3AHUX
3 JOMALIHIM HACHUJIbCTBOM

OfHUM i3 BUKJ/MKIB, IKi CTOATh Ilepef Aep:KaBol y peary-
BaHHi Ha Mpo6JieMy AOMallHbOTO0 HACUJIbCTBA, € ePeKTUBHE CIiB-
pPOBGITHULITBO NPABOOXOPOHHUX OPraHiB Ta iHMMX iIHCTUTYLIH 040
peasnizalii KOMIJIEKCHOTO MiAXOAY A0 JiKBiAanii HaCUJIbCTBA CTO-
COBHO »KiHOK i ;OMallIHbOI'0 HACUJIbLCTBA.

3anpoBa/i)keHHS1 KOMILJIEKCHOT'O NiZIX0Ay € OJHi€l0 3 Linei
KonBeHnii Pagu €Bponu npo 3anobiraHHsl HaCHUJIbCTBY CTOCOBHO
’KIHOK 1 IOMalllHbOMY HAaCHUJIbCTBY Ta GOpPOTHOY 3 LIUMU SIBULIAMU
(Cramb6ysnbcbkoi koHBeHlii) [1, c. 48], Aka HabyJsia YMHHOCTI 3 1
cepnHs 2014 p. nmicad 11 patudikanii 10 gep>kaBamMu. CTaMOyJIbCbKa
KOHBeHIIifl mifnucana Ykpainoto y 2011 p., oaHak He paTudikoBa-
Ha. Bopgno4yac yuMasio 1i moJiokeHb € YaCTHHOIO HaLiOHAJIBHOTO 3a-
KOHOJZIAaBCTBA BHACJIOK NPUUHATTA 3akoHy YKpaiHuM Bij
06.12.2017 Ne 2227-VIII [2].

Jisa CTaMOy/1bCbKOI KOHBEHLii 3aCHOBaHa Ha YOTHUPbOX CTOB-
nax (the four pillars - 4-P), skumu € prevention (monepe/keHHs),
protection (3axucT), prosecution (nepecsigyBaHHs Ta co-ordinated
policies (ckoopAuHOBaHI MOJITHKH), I AK CIYLIHO 3a3HAYa€TbCA
HAyKOBLIIMHU, BKJIIOYEHHS 1e oAHiel «P» mopiBHAHO 3 nonepegHiM
«3-P»-nigxonoM € Ge3nepeyHoro nepeBaroio CTamMOyJbCbKOI KOH-
BeHLil, a/pke iHTerpauif MOJITUK JAa€ MOXJ/IUBICTb MHOXUHHOCTI
OadyeHHs MPABOBUX CUTYyallill, THYYKOr0 pearyBaHHs Ha 3MiHIOBa-
HICTb Cy4aCHOIo CBIiTy Ta MOTpe6y y KOMIIJIEKCHOMY 3aXHCTi Bif
reHgepHoro HacuiabcTBa [4]. CtaTTa 7 CTaMOyJibCbKOI KOHBEHIIil
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nepej6ayae 3alpoBa/>KeHHs [lep>KaBOl0 yCEOCSHKHOI Ta CKOOpAU-
HOBaHOI MOJIITHKH, Jle y LleHTPi BCiX 3aX0/iB 6y/1M paBa >KEPTBH, Ta
o6 Taka HoJiTUKa 3AiHCHIOBaJslacs 3a JONOMOrol epeKTHUBHOIO
cHiBpoGITHULTBA MiX yciMa BiANOBIJHUMHU OpraHaMH, yCTaHOBaMHU
Ta opradisaniamu [1, ¢. 52], a nyHkT 3 cTtatTi 18, cepen iHworo, -
1110 3aX0/AU MalTh [PYHTYBAaTUCA Ha KOMILJIEKCHOMY MiJX0Ai, AKUU
BPaxOBYE BIJHOCUHHU MiX »KepTBaMH, IPaBOMOPYIIHUKAMH, AiTbMU
Ta IXHIM GiJIbII NTUPOKHUM COIL[ia/IbHUM OTOYeHHsM [1, c. 59].

BpaxoByrwouu HaBeJleHe, JOPEYHUM € BUBUEHHS 3apyOi?KHOTO
JOCBiJly THUX KpaiH, sIKi yCNillIHO BOPOBaJKYIOTb KOMIIJIEKCHUUN MiJl-
xiz, 3okpema, Kanazy, e npakTrKa AOro BIPOBaJKEHHSA B CUCTEMY
KpUMiHaJIbHOI IOCTULI JOBOJII IOIIMPEHA, CBiJYEHHAM 4OTO € pO3-
pobuieni JlemaptamenToM rocTuil KaHagu noci6HUK A noJinii Ta
KOPOJIiBCbKUX MPOKYpPoPiB [5], @ TaK0OXK iHCTpYMEHTH, KEPIBHUI[TBA
Ta Kpalli IPaKTUKH JJ1F [Tollepe/pKeHHs Ta pearyBaHHA Ha JloMall-
HE HacuabCcTBO [6]. OcobMBOI yBaru 3acayroBye npuiiHatay 2016
poui HanjioHasibHa paMKa 1Sl CJIbHUX JAiM noJinii ujo/10 Hacuabc-
TBa 3 60Ky IHTUMHUX napTHepiB (Aani - HanionanbHa pamka) [7],
po3pobJieHa aHaJiTUYHUM LIeHTPOM Ta po6040l0 TPyIolo, 0 CKa-
[y sIKOI BXOJMJIU MOJIiLleHChbKI Ta HAyKOBLi. Y 1IbOMy JJOKYMEHTI Ha
3arajbHOHALliOHAJIbLHOMY PiBHI y3arajibHeHi Kpalli IPaKTUKH, Y3-
ro/pkeHa TepMIiHOJIOTIA Ta NiAXOAU A0 3aCTOCYyBaHHSA 3aKOHY, 110
Ma€ BUpilla/bHe 3HAaYeHHA [JJi NMOCUJIEHHS HalliOHAJIbHOI peakil
Ha Lle IUTaHHS.

BaxxsivBo HaroJsiocuTy, 10 B oCHOBY HanjioHanbHOI pamMKu
NOKJIaieHi TaKi IPUHLUMIIN:

1. PearyBaHHS Ha HACWJIbCTBO 3 60Ky iIHTUMHUX AapTHEPIB —
e CHiJibHA BiANIOBiIa/IbHICTh MOJIiI], 3aK/1a/liB OXOPOHH 3/10POB’S,
COLiaJIbHOTO 3aXUCTY Ta FPOMaJACbKUX areHLin.

2. MixBifoMua cmiBhpans c/Ayrye MOiABUILEHHIO Oe3MeKu
rpoMajiy.

3. IosiTukH Ta nporpaMu NOBUHHI 6a3yBaTHUCA Ha GaKTHUU-
HUX JlaHUX Ta MiAKpiniooBaTUCHA IPYHTOBHUMU Ta ePeKTUBHUMU
JOCJiI>KeHHSIMU Ta NPaKTUKaMH.

4. Peakliss Ha HacWJbCTBO 3 OOKY IHTMMHHX NapTHeEpiB
Ma€ OXOIIIOBAaTH BU3HAHHS Ta MOMSIKUIYBAaTH TPaBMAaTHUYHHUHU Ta
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iHIIMH BIJIMB HAaCUJIbCTBA Ha KEPTB, MIPABONOPYUIHUKIB, ciM'l, 3a-
JIydeHHUX 0Cib Ta rpoMajiy.

5. EdexTrBHe ynpaB/iiHHA ClpaBaMM BKJ/IKOYa€E CIiBIpAL0
MiX IOCTayaJibHMKaMH MOCJYT, W0 NiATPUMYIOTh SIK NOTEPHiJIUX,
Tak i MpaBONOPYIIHHUKIB, po3risAawyd GaKTOpH, 10 CTBOPHOIOTH
PU3UK, 3 METOIO 3aM06iraHHs MOAAJIbIIOT IITKO/IH.

6. OCHOBHMM 3aBJlaHHSIM IIOJIillil € 3MeHIIeHHs ILIKOAU Ta
BikTMMi3aliii, Ta 3amo6iraTv 3Jl04MHaM.

3a3Ha4yuMo, L0 KaHaJCbKe 3aKOHO/AaBCTBO L0/0 AOMALIHbO-
ro HacUJIbCTBA OXOIUIIE sIK ¢ellepasbHe (30KpeMa, MOJIOKEHHS
KPUMiHAQJILHOTO KOJZIEKCY), TaK i 3aKOHOJZIABCTBO NpPOBiHIIM - Ha-
NpuKJIaj, ctaHoM Ha 20 rpyaHa 2019 poky 7 npoBiHLii (AnbbepTa,
ManiTo6a, Heto Bpancsik, Hosa otaauais, Octpis [IpuHna ExBa-
paa, CackaueBaH Ta HelodayHasneHs i Jlabpagop) i Tpu TepuTopil
(IMiBHivyHO-3axiaHi, IOkoH Ta HyHaByT) 3ampoBajuju creliajbHe
3aKOHO/ABCTBO 3 JIOMAallHbOrO HacuJbCTBa [8], mo nepenbayae
3aco0H 3aXUCTy Ha /10/1aTOK 0 KPUMiHa/JIbLHOTO KOJIEKCY.

Ockinbku Kanaza - denepaTHBHaA Jiep:KaBa, TO Cy/J0Ba CHUC-
TeMa B KOXKHil 3 mpoBiHIIill Ma€e cBOi 0CO6JIMBOCTI, 30KpeMa B OJTHUX
MpOBiHLIifAX cnpaBy, NOB’sI3aHi 3 JJOMAlllHIM HAaCHUJIbCTBOM, PO3IJIf-
JIAaI0Th 3arayibHi CyIH, TOAI SIK B iHIIUX € cneniaibHi cyau (abo cyj-
[i, IKi crenia/isyloTbcs Ha PO3rJfAAi Takux cnpas), a B OHTapio Ta-
Ki cipaBy MOXYTb pO3IJIA[ATUCH T.3B. «iIHTETPOBAHUM CYJOM 3 IIU-
TaHb JOMalllHbOro HacuibcTBa» (Integrated Domestic Violence
Court) [9].

Jesiki nmpoBiHIiii, 30kpeMa Anb6epTa, po3po6UIU Clellia/bHi
NoCi6GHUKM A1 moJiinii Ta opraHiB npokypatypu [10], a Hauiona-
JbHUH cyaaiBcbkuil iHcTUTyT Kanaau (pani - HCI) me y 2012 pomi
pO3pO6HB OKpeMUH 4-leHHUH KypC 11010 PO3I/SAy CIpaB 3 AoMa-
IIHBOTO HAaCWUJbCTBA Yy CiIMEMHMX Ta KpHUMIHaJIbHUX CyJax
(«Managing the Domestic Violence Cases in Family and Criminal
Courts»). Moro yHikanbHiCTb 3yMOBJIeHa BUKOPUCTAHHSAM HM3KH
iHHOBaLiMHUX MiAX0AiB, 30KpeMa, IPUCYTHICTIO TPYIU 3alPOolleHUX
¢daxiBLiB 3 pi3HUX cdep, AKI CTUKAIOTLCA 3 NpobJeMaMy AoMall-
HBOT'0 HAaCUJIbCTBA Ha Pi3HUX eTalax i 3 Pi3HUMHU 3aJy4eHUMHU 0CO-
6aMu (T.3B. «T'pelbKHA XOp»), i AKi cOpUsJAM TOMY, IO CyAJdi-
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YYaCHUKM Ta Y4YaCHHUI Kypcy HamaraJjucs 3po3yMiTH 0COGJIMBOCTI
CIpaB 3 JJOMAllIHbOT0 HACKUJIBCTBA 3 Pi3HUX NEePCIeKTUB Ta MO3ULIN:

e cTOpoHU 06BUHYBadeHHs (KopoHu/mipoKypaTypu);

® CTOPOHM 3aXUCTY;

® )XKepTBHY, KA 4acTO NOBOAUTHCA He TaK, K O4iKye cucTeMa
KpUMiHa/JbHOI IOCTULI, Ta He po3yMie, aki $aKTU4YHI 06CTaBUHU
BaXX/IMBI [IPYU PO3TJIAAL CIPaBU Y KPUMIHAJIBHOMY NIpoLeci, a aKi - y
ciMeliHOMY cyJi Npu BUPIilleHH] cpaBu 1040 OMIKU HAJ AITbMHU i
JOCTyny Ao AiTed (iHOAI mpouecy BifdyBalOTbCA MapajesbHO), Ta
4aCTO CTUKAETHCA 3 OCYA0M 3i CTOPOHU PiJHUX Ta IIaHTAXXEM KpU-
BAHHUKA (Ha KUITAIT «SIKI[O He OYyZell CBIIYUTH IPOTH MEHE B KPU-
MiHaJILHOMY Cy/i, TO 51 He OY/ly BOIOBATH 3a JiTei»);

e JlepKaBH, fIKa (B 0061 HU3KM YIIOBHOBa)KEHUX OpPraHiB) Mae
JiSITH BiANOBiIAHO A0 MPUHLMIY HaWKpallUX iHTepeciB AUTHHY, i
el CTaHAApPT MOXe BCTYNAaTH B KOHQJIKT 3 KOHCTUTYLiMHUMU
MpaBaMy, HAPUKJIAJ, TPaBOM 0OBUHYBayeHOro (KpUBAHHUKA) 30e-
piraTyu MOBYaHHS;

e Cy/ly, IKMW Ma€ PO3IJISHYTH CIIPaBy i IPUUHSATH pillleHHS.

[ToBexinka cyafi, o po3riasfae CIpaBy Npo JOMAIIHE HACH-
JIbCTBO, Ma€ BIJIMB Ha yCiX 4eHiB ciM’i i Ha ciM'10 3arasoy, i cyZ0Bi
MpoLleCH 3YMOBJIIOIOTh Pi3HiI BapiaHTH PO3BUTKYy mnoAil. Came 3a-
BJASIKM iHTerpoBaHoMy miaxoAay i 3ajydeHHI0 axiBLiB 3 pi3HHUX
cbep cyani po3yMmiloTh, 0 AUTHHA, 40 NPUKJIAAY, MOXXe 3BUHYBa-
YyBaTH MaTip y TOMy, 1[0 6aTbKO B TIOPMi, a60 HaBIAKH, MOXe 3a-
XUIIATH MaMy i 06BUHYBa4YyBaTH OaTbKa y HETiHIN moBeAiHIli, YU
K caMa MO)Ke TO4YyBaTHCSl BUHHOIO Y CBapkax, siki Bif0yBaioTbcs
Mix 6aTbKaMU. BaXXJIMBUM € 3aCTOCYBaHHSA NiJIX0AY 3 ypaxyBaHHAM
noiHGopMOBaHOCTI 11010 TPpaBMAaTHYHOTO edeKTy Ta HACUJIbCTBO
(Trauma and violence-informed approaches to policy and practice)
[11]. 3Haro4u Npo LHMKJIYHICTb Ta HOBTOPIOBAHICTh JOMALIHbOIO
HaCUJIbCTBa, CyAJli He MPOCTO MalTh 3AiMCHUTU OLiHKY PHU3UKIB,
aJsie ¥ HeCyThb 0COGJIMBY BiJIIOBiZja/IbHICTB 3a Te, 106 CyI0Bi mpoiie-
CY He MPOBOKYBa/IM HOBiI KOHQJIIKTH, 3aMicTh TOro, 1106 ix 3ayaro-
JPKyBaTU. BifTak, cys/is MoBUHEH BMITH ifeHTUQIKyBaTU MpPOSBU
JIOMallHbOT0 HACUJIbCTBA, N06AaYMTH MOro BIJIUB Ha MpPaBOBi Hac-
JIiIK4, He JONYCTUTHU BIJIUB BJIAaCHUX ab0 YYXUX TeHJEepPHUX UM
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IHIIKMX CcTepeoTUNiB Ha BUPILIEHHA CIIpaBU, BU3HAYEHHA [A0J JIIo-
Jel, opMyBaHHS CyCHiJIbHUX BiJHOCUH, YHUKHYTH TOJIEpYBaHHSA
JOMAaIHbOTO HAaCUJIbCTBA NpPH BiflpaBJieHH] npaBoCyAAs Ta y MO-
3acyZ0BiMl JisIIbHOCTI.

TakyMM YMHOM, BaXKJIUBICTb CKOOPAWHOBAHUX [l y clpaBax,
MOB’I3aHUX 3 JIOMAalIHIM HACHUJIbCTBOM, MOJISITA€E, 30KpeMa, y 3HU-
>KEHHI YaCTKM NOBTOPHHUX MpPaBONOpYIIEHb, PO3ipBaHHI KoJa [J0-
MalllHbOT'0 HACUJIbCTBA, L0 COPUYUHSAE JOBFOCTPOKOBUM BIJIMB Ha
JiTeH i ciM’i, Ta 3arajioM cripusie TOMY, I1l0 FpoMaza € 6iJbIn 6e3Ie-
YHOI0 Ta 3J0poBolo. Cnocob6amu Horo peasnisanii € HempumycTu-
MIiCTb TOJIEpYBaHHA BULIA IPU JAONUTI KPUBAHHUKIB Ta XKePTB, Bpa-
XyBaHHsA icTopii /JoMallHbOro HAaCWJIbCTBA NMpU KBasidikamil 3,0-
YUHY, IHAUBiAyasi3allid NPU3HAYEeHOro NOKapaHHA, NpU3HAYeHHA
npobauiiHux (KopeKuiiHUX) nporpam Ajs KpUBJHUKIB TOILO.

1. KonBeHuis Pagu EBpony npo 3ano6iraHHs HACUJIBCTBY CTOCOBHO Ki-
HOK | JOMallIHbOMY HaCH/IbCTBY Ta 60poThOY i3 uMH sBuiamMu (CTaMOy/1bCh-
Ka KoHBeHLis). JJoBifHUK JJ/1s1 4JeHiB mapJjiaMmeHTy. Paja €Bponu, oHOBJIEHa
penakuis, )xoBTeHb 2013 p. URL: https://rm.coe.int/1680096e45
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l'asmua fAApemko,

KaHAWJAT IOPUAUYHUX HayK, AOLEHT,
JoueHT Kadeapu
KpHUMiHa/IbHO-NPABOBUX AUCLUIIIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

«TE3AYPYC» IIPOEKTY KK YKPAIHU:
OKPEMI MIPKYBAHHA

Ykazom Ilpesugenta VYkpainu Big 7 cepnHa 2019 p.
Ne 584/2019 6yJi0 yrBopeHo KoMicito 3 nuTanb npaBoBoi pedopmu.
Yactunow niei Kowmicii crasa po6oya rpyna 3 nuTaHb PO3BUTKY
KpPUMIiHaJIbHOI'O NpaBa, Ha AKy IOKJaJleHO, 30KpeMa, MiATOTOBKY
MpOMNo3Ulii moA0 3MiH 0 3aKOHOJABCTBA YKpaiHM NpPO KpUMiHa-
JIbHY BiZIOBiAa/MbHICTh. BTiM, 4ieHH Takol rpymny, fKi € THTaHaMHU
YKpaiHCbKOI KPpUMiHaJIbHO-NIPAaBOBOI JOKTPUHH, NILJIK LIJIAXOM He
yactkoBoro JlataHHa KK Ykpainu, a BUpo6JieHHS LI IKOBUTO HOBOI
KpUMIiHaJIbHOI 3aKOHO/aB401 MOJIeJIi.

Pe3y/ibTaTOM KJIOMITKOI pO6OTH cTasia Mpe3eHTallis MPOEKTY
3arasipHoi yactuau KK Ykpainu [1]. 3anpomnoHoBaHa KOHIEMIA —
1le CMM0i03 BiKOBUX 3106y TKIB YKpalHCbKUX BUEHUX-KPHUMiHOJIOTIB,
BUBYEHHS (0/]HAaK, He 6JIaroBOJIiHHA) 3apy6i?KHOr0 KpUMiHaJIbHO-
IIpaBOBOr0 JOCBi/Y, a TAKOX LIIJIKOBUTO CBIXKi Ta CMiJIUBI nigXoau, B
OCHOBI AKMX KOHLeINLifd «JI0CATHEHHH COLiaJIbHOI CIpaBeAJUBOCTI
Ta BperyJl0BaHHSA collia/IbHUX KOHQIIIKTIB» [2].

OpHak, 4ieHH po6o4oi rpynu, po3yMilodyu KoJioCalbHY Bif-
NOBiAANIBHICTD Ilepes, CyCIiJIbCTBOM, NPOLieC HAalUCAaHHA KpUMiHa-
JIBHOTO 3aKOHY YKpaiHHU 3 «4UCTOr0 JIMCTKa», 3[iINCHIOIOTh 3 Bpaxy-
BaHHSIM JOCSTHEHb Ta NpoOMo3vLiil KoJier, siki ¢opMasbHO He €
yjeHaMu Po6ouoi rpynu [2]. A ToMy HayKoBa CHiJIbHOTa IOBUHHA
He NAaCUBHO CNOTJIALATHA HAJ KPUMiHaJIbHUM 3aKOHOTBOPEHHSM, a
aKTHMBHO J0TloMaraTy NpaioBaTy HaJ TAKUM [IPOEKTOM.

Hogesotw y npoekTi KK Ykpainu € ct. 1.3.1., 1Kka po3TayMadye
OCHOBHi Horo TepMiHU. TakKu# 3aKOHOTBOPYMUH NMPUKHOM, 6€3 CyMHi-
BY, 3aC/IyTOBY€ Ha CxBaJIeHHA Ta NiJATPUMKY. EJMHe po3yMiHHA NO-
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HATBb € 3HAKOM fIKOCTi 3aKOHOZaB40OI'0 «MaTepiajy», BpellTi, 3amo-
PYKOIO OJJHAKOBOT'O 3aCTOCYBAaHHA KPHUMIiHaJBHOIO 3aKOHy Ykpai-
HU. Taki NOHATTA y KpUMiHa/JbHO-NIPaBOBiM Hayli HAa3WBalOTh Ha-
ckpisHuMu [3]. I caMe 3’scyBaHHIO iX 3MIiCTy NPUCBAYEHO YMMAaJO
JUcepTalilHUX pO3BiJOK.

[Ipo MOBHOTY TaKUX HACKPi3HUX TEPMIiHIB, BUOKPEMJIEHUX Y
cT. 1.3.1. (Bcboro 49), MoxxHa 6Gy/ile TOBOPUTHU TicJs Mpe3eHTarlil
Oco6uuBoi yactunu KK Ykpainu. OfHak, y»xe 3apa3 BapTo peTesib-
HO IpoaHaJidyBaTH JediHilii 3anponoHOBaHUX MOHATb. OTOX, MO-
CJIIZJOBHO OKpemi MIipKyBaHHf, fKi BUKJMUKAKTbH 3allpOIOHOBAHI
y cT. 1.3.1. noHATTS:

e bBe3nopagHuil CTaH - He3JaTHICTb 0COGU BXKUTH 3aX0AiB
Jlo caMo36epexkeHHs1 ab0 YCBiJOMJIIOBAaTH XapaKTep YW 3HAYeHHS
BUMHIOBAHUX I[0J0 Hel diti a60 MpoTUAiATH iM (1. 1 4. 2) (BUAiNeHO
Kypc. aBT. - . /.). Bka3ziBka Ha «He3aTHICTb YCBiIOMJ/IIOBATH Xapa-
KTep YM 3HaueHHS BYMHIOBAaHUX L0J0 Hei Jiil» Jae mifgcTaBu A
BUCHOBKIB, 1110 6€3M0opaJHUI CTaH MOXe OYTH 03HAKOIO JIMIIE 3J10-
YUHIB, 110 BYHUHAKTbLCA ULIAXOM Aii. OfHaK, [y NOPIBHAHHSA Yy
yuHHOMY KK YkpaiHu 6e3nopafiHuil cTaH MOTEPMIJIOro € 03HAKOIO
CKJIaZly 3JI04MHY «3aiuuieHHs B He6e3newi»(4. 1 ct. 135 KK Ykpai-
HU), AKUN BUYMHAETbCA HIJISAXOM 6e3aissbHocTi. Ta ¥ BpewTi, xpec-
TOMAaTiMHUM NpUKJIaL BOUBCTBA LJISXOM «HEroJyBaHHS HEMOBJISI-
TH» € CBiJUEHHSIM BUMHEHHS 3JIOUYMHY 1110/10 0COOH, siKa IepebyBae
B 6e3M0paZlHOMY CTaHi, LIJISIXOM 6e3/1isi/IbHOCTI.

e Biu3bKa 0c06a - GIU3bKUH POAMY, YieH ciMi ( KoJaMuI-
Hil 4sieH cimM’1), HKmo:[s:E:p}a) LIJIAXOM 3al0JIAHHSA KOAY YU NOTPO3U
3ano/isiHHA WKOAM il 3/[iHCHIOETbCS BIJIMB Ha MOBEJIHKY MOTEp-
nijioro a60[s}:p}6) Ha ii kKopucTh ab6o B ii iHTepecax BUMHIOETHCS 3J10-
yuH (n. 1 4. 2). Take BU3HA4YeHHS, [10-Neplle, BXKMBAE NOHATTS 6J1U-
3bKOI'0 pOJiNYa, sIKe, 1K BiIOMO, IO-Pi3HOMY TJIyMauMTbCA B IHIIUX
HOPMaTUBHO-NIPaBOBUX aKTax (Hampukiaaj, y KpuminaibHOMy
npoLecyajJbHOMY KoJekci Ykpainu, 3akoHi Ykpainu «Ilpo 3amobi-
raHHs kopynuii» Big 14 »xoBTHs 2014 p. N2 1700-VII). A ToMy nu-
TaHHS GJIM3bKOr0 POJMYA 3aMUIIUThCA Bigkputum. [lo-apyre, BuU-
JIAEThCS, 1[0 TaKe MOHATTHA HAJATO BY3bKe, a/ke OKpiM 0cib, fkKi
nepebyBaTh y POAWHHUX BiJJHOCUHAX, TEPMiHOM «OJU3bKHN»
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OXOILIIOIOTBCA TaKO0X JIIOAMW, fAKI Jopori [JJid NeBHOI JIOJHWHU.
A ToMy, BoYeBU /b, TaKe NOHATTA JOLiJbHO PO3LUIAPUTH.

e BaritHa xkiHkKa (1. 4 4. 2) - XiHKa BiJf MOMeHTY BHyTpilI-
HbOT0 a60 EeKCTPAKOPIOpPaJbHOIrO 3aIllifHeHHs i 0 3akiHYeHH:A
noJsioriB. OfHak, Haka3 MO3 Ykpainu «IIpo 3aTBepAkeHHs KJIiHIY-
HUX NPOTOKOJIIB 3 aKyLIepCbKOI Ta FiHEKOJIOriYHOI JONIOMOIU» BiJ,
3 sucronafa 2008 poky Ne 624 Buginse 3 etanu noJioris: [-i1 nepi-
0/, PO3KpPUTTSA WHUNKU MaTky; lI-U mepiofy HapoJkeHHS AUTHUHY;
[1I-%1 nepiox HapogxeHHA AUTAYOro Micuga (nocaify). OTox, 3akiH-
YeHHs1 IOJIOTIB Yy PEryJilol04oMy 3aKOHOAABCTBI NOB’IBYEThCA i3
HapO/PKeHHAM AUTAYOro Micud. 3po3yMiJo, 0 TakKi XKIHKy BBaXa-
THU BariTHOI HeMae MiJicTaB. A TOMY JIOLiJIbHO KiHLIEBUN MOMEHT
BariTHOCTI OB’SI3yBaTH i3 HAPOPKEHHSAM JUTHHH.

e BukoHaHHA npodeciiinux PyHkKLin (n.5 4.2) - suko-
HaHHA OGOB’AASKIB Ta pea.isayisi 0co600 MpaB, L0 06YMOBJEHI
il TpyAOBHMM, LIMBIIBHO-IPAaBOBUMHU BiJHOCMHAMM YW caMO3alHA-
TOI0 JiSlJIbHICTIO (BUAi/IeHO Kypc. aBT. — I A.). [lo-nepiue, po3KpUT-
TSl MIOHATTS 4Yepe3 HbOTO CaMOro € aJOTiYHUM («BHKOHaHHS — L€
BUKOHaHH»). [lo-Apyre, BKasiBka mopsi/; 3 BUKOHAHHSIM Ha peasi-
3al[il0 TAKOX € LIMPUIOIO 32 06cATOM. MOXKIIMBO, AOLIJIBHO BKa3aTU
Ha «3/IiNCHEHHS IPaB Ta 000B’I3KiB» (TaKU{ TepMiH, 10 pedi, BXKU-
Ba€EThCA Y II. 6 4. 2 cT. 1.3.1.).

e BUKOHAaHHA CAY)XG0BUX NOBHOBaKeHb - MpaBOMipHe
3/jilicCHEHHS C1y»K60B010 0C06010 NOKJ/Ia/leHUX Ha Hel IOBHOBaXKEHb
(m. 6 4.2). Bka3ziBka Ha mpaBoMipHe 3AiHCHEHHSI BHUJAETbCS HAJ-
MipHOI0, OCKIJIbKM HelpaBoOMipHe 3/iHCHEHHS CAy»X60BUX MOBHO-
BOKEHb - Ile y)Ke 3JIOBXKUBAaHHA ab0 MepeBUILEeHHs CayK60BUX
[NOBHOBAXKEHb.

e 3/I0B:KMBaHHA - BUKOPUCTAHHA BJIAJIH, CAYKO0BHUX, IPO-
deciiHMX 4M IHIIMX NOBHOBaXX€Hb ab0 IOPUJMUYHO 3HAUYYLLOrO CTa-
HOBHIIA HA KOy MPaBOMipHHM iHTepecaM iHIIOro cy6’eKTa npaBa
(m. 14 4. 2). llo-nepiite, BJaZiHi TOBHOBAXKEHHS € YACTUHOIO CIYK60-
Bux (mpunHaimHi, y ynuaHomy KK Ykpainu), a Tomy HefoniibHO ix
BHUOKpeMJItOBaTU. [lo-Apyre, BKa3iBKa Ha KOy caMe IPaBOMiIPpHUM
iHTepecaM € HagMipHO. A/ke 06’€EKT NMPaBOBOi OXOPOHU, B TOMY
YUCJIi, KpUMiHAJIbHO-IIPABOBOI, JIMILE IO3UTHUBHI IPaBOBIJHOCHUHU.
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e 3HapsAAAs BUYMHEHHs 3JIOUMHY - piy, iHopmMmalis a6o
ABUIE, 9Ki BUKOPUCTOBYIOTHCA JJIs BIVIMBY Ha NpeAMeT 3JI04HUHY
yy notepnisioro (m. 15 4. 2). BugaeThces, o Take NMOHATTSA HAJATO
By3bKe. A/pKe 3 orJifgZy Ha Te, W0 MiJf NOTepNiJiMM NPONOHYETbCA
po3yMiTH suile Gi3sUYHY YU IOPUAUYHY OCOOH, € 3JI0YHHH, B SKHUX
TAaKOro NoTepmizioro HeMae. Hanpukiag, nig yac xysairanctsa 3/iu-
CHIOIOTb NOCTP/IN y NOBITpA (4. 4 cT. 296 KK Ykpainu). Mox/11Bo,
6isbll TOYHUM 6yJI0 6 NOHATTSA 3HApPAAJSA K TAKOro, IKUM 3amo-
JII0ETHCA 1IKO/1a.

e BuokpeMJieHHSI IOHATTS MaJ0JITHBOI (0c06a, siKa He J0-
csarsia 14-piyHoro BiKy, 1. 21 4. 2) Ta HEMOBHOJIITHBOI 0€c06HU (0CO-
6a, sika gocsrya 14-piyHoro Biky, ajie He jocsrya 18-piyHoro Biky,
n.22 4.2) 6y/70 6 06rpyHTOBAaHUM, sIKIO 6 Bifipi3HsIOCS Bif mo-
HATTSA, CQOPMOBAHOI0 Y «MaTePUHCHKIiM» (LMBiNBHIN) ranysi npa-
Ba. Tum 6isblue, o B 4. 1 cT. 1.3.1. 3a3HaUeHO, 1110 TePMiHH, BXKHUTI
y uboMy Kopekci, sAki MarOTh BU3HAa4YeHHS B IHLIOMY 3aKOHI
YKpaiHy, 3aCTOCOBYIOTHCA BiZIIOBIHO [0 CBOTO HOPMATHUBHOI'O BU-
3Ha4YeHH#, KpiM BUMAJKIB, nepe/0ayeHUuX YaCTUHOW 2 L€l CTATTi.
B 4oMy 3MICT BUHATKY y LIbOMY BUIIQJIKy 3a/MIIAETbHCA HE3po-
3yMIJIUM.

e HacuabcTBO - npoTunpaBHUi Qi3WYHUH BIJIMB Ha iHLIY
JIIJIMHY, 30KpeMa IJIsIXOM HaHeCeHHs yJapy, No6oiB, 3acTOCyBaH-
Hfl aKyCTUYHHUX, CBITJIOBUX, TEPMIYHUX YU XiMiuyHUX daKTOpiB abo
o6MexxeHHs 1i ocobucToi cBo6oau (1. 23 4. 2). [lo-nepiue, HacUIbC-
TBO 3BOJWUTBHCS BUKJIIOYHO A0 ¢isuyHoro. OpHak, yxe B 1. 31
4.2 cT.1.3.1. BXKUBA€ETbCA MOHATTS «CEKCYaJbHOrO HACUJIbCTBa».
[lo-npyre, BUAAETbCS aKyCTHU4Hi, CBIT/JIOBI Ta TepMiyHi dakTopu
BapTo o6’eHaTH B rpyny ¢izudHux. [lo-TpeTe, HaMipHOIO € BKa-
3iBKa Ha NPOTUIIPABHICTb HAaCUJAbCTBA. [lo-yeTBepTe, He [0 KiHIA
BUBaXKEHUM € BXXMBaHHSI TepMiHy «dakTop». Tak, y TiyMauyHOMY
CJIOBHUKY BKa3yeThbCs, 110 GaKToOp — Lje YMOBa, pyuliiiHa cuia 6y/b-
SIKOT'O IPOIleCy, SIBUIA, YNHHUK» [4]. MOXKJIMBO, AOLIJIBHO BKa3aTH
Ha ¢i3uyHi um ximMiyHi 3aco6wu.

e OO6MaH - MoBiJlOMJIEHHS 3aBiJIOMO HeNpaB/UBUX BifOMO-
cTel abo MPUXOBYBAHHS NEBHUX BiJIOMOCTEH, sIKi 0c06a 30608°s13aHa
6yaa nogidomumu (m.27 4.2) (BuainieHo kypc. aBT.. [. f.). Take
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$opMy/10BaHHA CTaBUTb Nepes THM, XTO 3aCTOCOBYE KpHUMiHa/b-
HUU 3aKOH, iMIIepaTUBHY BUMOTIY 3'CyBaTH, 3 SKO'0 HOPMaTHUBHO-
MPaBOBOTO aKTy BUILJIMBAE BiANOBIIHUN 06OB’SI30K MOBiJOMUTH.
O6MaH e, 30KpeMa, € CIOCOO0M LIaxXpalCcTBa, [l 3aBOJIOJAIHHAM
MalHOM 4YM NPaBOM Ha MaillHO 4acTo BiZj0YBAETHCS LJISIXOM YKJa-
JeHHSI MHUMHUX IUBiJIbHO-IpaBoBUX yroh. Cdepa X LMBiIIbHO-
MpaBOBUX BiJHOCHH XapaKTepU3Y€ETbCS BUCOKUM piBHEM JAUCIO3U-
THBHOCTI, 3aKOHOZABCTBO BHM3HA4aE JIMIe NeBHi 060B’A3K0Bi icTo-
THi YMOBHY THUX YH iHIIUX IIUBiJIbHO-TPABOBUX 3060B’s13aHb. A TOMY
TakKa BKa3iBKa Ha 000B’I30K 0CO6M IOBiJJOMHUTH MEBHi BiJoMOCTi
MO2e CTaTH «JPKOKepoM» JJil YHUKHEHHS KpUMiHa/JbHOI BiANIOBI-
JaJIbHOCTI. A TOMY BUJA€ETbCA AOLIJIBHUM YHUKATH TaKOTO TepMi-
HOJIOTIYHOI'0 3BOPOTY.

o Ilepemkoa;xaHHA - CTBOPEHHH IepelnoH JJsA peasizawil
oco6ot 1i mpaB, cB06O/J|, 3aKOHHUX iHTEepeciB YW NMOBHOBaXKEHb
(.29 4. 2). Mo-nepiie, BXXUBaHHS PYCU3MY «IIEPENOH» MOTPEOYE
3aMiHM Ha «Iepenkoa». [lo-apyre, MOBHOBaXKeHHS — 1le PAaKTUIHO
BJaJHI mpaBa. A TOMy HeJOLIJIbHO BHOKpPEMJIIOBATH iX NOpAZA
3 BKa3iBKOI0 Ha IpaBa.

e Ilorposa - ycHe, n1MCbMOBe YU KOHKJ/IOJEHTHUMH AiIMHU
3aJISIKyBaHHS 0COOM 3aCTOCYyBaHHAM (i3MYHOr0 HACUJIbCTBA, 3I'Ba-
JITYBaHHAM YU CeKCyaJlbHUM HaCHUJIbCTBOM, 3HUIEHHAM YU INOUI-
KO/PKEHHSIM MaiHa ab6o 3amnoAissHHAM il 6yJb-sKol iHLIOI ImKo U
(3BiIbHEHHS 3 pO6OTH, MO36aBJIeHHS 3ac006iB /10 iCHyBaHHS, BUCe-
JIEHHS i3 KUTJIA, BilibpaHHs AUTUHH, PO3TOJIOLIEHHS BijoMocTeH,
sKi ocoba 6axae 36eperty y TaeMHuULi, Towo) (1. 31 4. 2). Bugaets-
Cd, 110 BiACYTHICTb y BU3HAYeHHI BKa3iBKU Ha JOCTATHI NiJcTaBU
JONyCKaTH MOXJIUBICTb 34iHCHEHHS TaKOi MOrpo3Hy, € HEOOIPYHTO-
BaHUM. A/I’)Ke OCTaHHS CBIAYWTh NMPO HASIBHICThb peasibHOI 3arpo3u
JJIS1 OXOPOHIOBAHUX NMPABOBIIHOCUH, SKUM MOTPOXKYIOTh 3al0LIATH
LIKOAY.

e Cyansa - rpoMaJisHUH YKpainu, skui BignosigHo fo Kon-
cTUTYLii YKpaiHU Ta 3aKOHY NIpU3HAYEeHUH cyA/iel0, 3aiMaE I TaTHY
cypaiBcbky nocany y Bepxosnomy Cyai Ykpainu... (1. 43 4. 2) (Bugi-
JieHo Kypc. aBT.: [.f1.). BkasiBka Ha BepxoBuuii Cys YkpaiHu He Bij-
noBijfae 3akoHy Ykpainu «[lpo cygoyctpiit i cratyc cyaniB» Bif
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2 yepBHA 2016 poky Ne 1402-VIII, ge BignoBiAHUM Cy0OBUM OpTraH
HasuBaeThbcs «BepxoBuuit Cya» (cT. 17).

e IlIkoaa 340pPOB’I0 - BUKJIMKAaHe IPOTUIIPABHUM [isIHHAM
iHI1I0T 0CcO6GU MOpYIIEeHHS aHAaTOMIYHOI 1[iJIoCTi a60 QyHKIiOHAIbHOI
NPUJATHOCTI TKAHUHU YU OpraHy Tiza MOTepHisioro, sike 06Mexye
npaLe3faTHICTb Ta IHIIY KUTTELIABbHICTD NMOPIBHAHO 3 Ti€l0, AKa
MaJla Miche o nocsaranss (m. 43 4. 2). [lo-nepiue, BUAAETHCA HEJ0-
LIJIbHAM BKa3yBaTH Ha Te, L0 LIKOJA 3aloJisiHa NMPOTUIPaBHUM
JISIHHAM, OCKIJIbKM Taka Moe OyTH i pe3y/bTaToOM NpaBOMipHOI
MOBEJIiHKM, HANpPUKJ/IAJ, 3aNofissHHS IIKOJAU B CTaHi HeobxigHOI
o6opoHu. [lo-Apyre, Take BUSHAYEHHS OXOIJIIOE BUK/IIOYHO LIKOJY
disuyHOMYy 3710pOB’I0, 3aJIMIIAIOYM 32 OOCATOM MOHSATTS IIKOAY
McUxivHOMy 3710poB’10. [lo-TpeTe, HaBpsa YU OOGIPYHTOBAHOW €
BKa3iBKa Ha MopylieHHs aHAaTOMI4HOI 11iJlocTi a60 yHKI[iOHAIbHOT
OPUJATHOCTI TKAHUHU YU OpPraHy TijJla MOTEepHiJoro mnopsj 3 6od-
Houac OOMEXeHHSM IMpale3aTHOCTI Ta iHIIOI KUTTEMISANBHOCTI.
Al>)xe mMopyllleHHs1 aHATOMIYHOI IIJICHOCTI TKaHUHU He 3aBXJU
MOXKEe 03HA4YaTH OOMEXKeHHs Npale3ZlaTHOCTI UM iHINOI XXUTTELis-
JgbHOCTi. [lo-yeTBepTe, NIpU TaKOMy BU3HAayeHHI HaHeceHHs N060iB
He 0XOIJIFETHCS LIKO/010 3/10pOB’10.

HaBeneHi MipkyBaHHA - Ije JiMIle OKpeMi, MOXXJUBO, HaATO
nocniuiHi i HecUCTeMHI HapucH, fiKi, oAHAK, Yy MalGyTHbOMY MO-
KyTb CTaTH NPABO3aCTOCOBHUMU TPYAHOLIAMHU. A TOMY, BOYEBHU/b,
HayKOBa CHiJIbHOTA MOBWHHA Bij4yBaTHU CHiBBIJNOBiAAJBHICTE 3a
pedopMyBaHHS KpUMiHa/IbHOTO 3aKOHO/aBCTBA.

1. Texkct mnpoexkTy HoBoro KpuMiHanboro kozgekcy (cTaHOM Ha
19.10.2020). URL: https://newcriminalcode.org.ua/criminal-code (zara 3Bep-
HeHHs: 17.11.2020).

2. IlepenymoBu po3pob6ku HoBoro Kpuminanaboro kopekcy. URL:
https://newcriminalcode.org.ua/about-us (gata 3BepHenHs: 17.11.2020).

3. Haspoupbkuii B.0. Hackpisni Ta Bifoco6/ieHi HOHATTS KpUMiHaJb-
Horo npaBa Ykpainu. [Ipaso Ykpainu. 2020. Ne 2. C. 81-86.

4. Benukuil TaymauHuit cnoBHUK (BTC) cydacHoi ykpaiHcbkoi MOBU
(CnoBomnegisi): Be6G-caitt. URL: http://slovopedia.org.ua (zata 3BepHEHH::
17.11.2020).
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Cekyisa 4

ITPOBJIEMU ITPABOBOI'O PETYJIIOBAHHA
MMPUBATHHMX ITIPABOBIZJTHOCHH B YKPAIHI

Yasana AHApyciB,

KaHAUJAT IPUAMYHUX HAYK, JOLEHT,

JIOLeHT KadeJpy IIUBIIbHO-ITPABOBUX AUCIUILIIH
(/IvgiscbKuli depacasHull yHigepcumem
8HympiwHix cnpas)

ITPOBJIEMHI INTAHHA
BU3HAYEHHA IOHATTA AOTrOBOPY,
1110 OITOCEPEAKOBY€ 3060B’AI3AHHA
3 HAZAHHA TYPUCTUYIHUX ITOCJIYT

OCHOBHUM peryJiAiTOpOM BiJHOCHUH, IKi BUHUKAIOTh MiX Ty-
pUCTOM Ta CY6'€KTOM TYPUCTUYHOI AiJIBHOCTI, € IUBiJIbHO-
npaBoBUi foroBip. Takuil oroBip € NpaBoBUM 3ac060M JOCATHEH-
HSl OCHOBHOI MeTHU Typu3My - 3abe3NeyeHHS] TYPUCTIB SAKICHUMH
TYPUCTUYHHUMHU MOCJAYyraMHu MiJ| yac 3/1iiCHeHHs MoA0poXKi. 3aKOHO-
JlaBellb BU3HAUaE lie J0TOBipHe 3000B’A3aHHSA SIK AOTOBip Ha TypHU-
CTUYHE 06C/IyTrOBYBaHHSI.

Y 3aK0HO/Z1aBCTBi 3apyb6i>KHUX KpaiH AJ1s1 HO3HAYeHHS TaKkoro
JlOTOBOPY BUKOPUCTOBYIOThCA Pi3Hi Ha3BU. 3akoH Pecny6uiku bi-
Jopyck «IIpo Typusm» omepye TepMiHOM «ZJOTOBip MpO HaJaHHA
TYPUCTUYHUX Hocayr» [1]. ¥ HiMenbkoMy LUBIIbHOMY YJIOXKEHHI,
Ak i y 3akoHi Ykpainu «IIpo Typusm», el LOTOBip iMeHYeTbCH
JIOTOBOPOM Ha TYypPUCTU4YHe 06cCayroByBaHHs [2]. JupeKTuBa
2015/2302/€C ui BigHOCHHU KBaJsidikye sk AOTOBip mpo peasnisa-
1[ito nakeTHoro Typy [3].

Y cneuianbHil JiTepaTypi TexX 3ycTpiyaroTbcs Ppi3Hi Ha-
JMIMEHYBaHHA [JIOrOBOpPY, AKUH OIOCEPEJKOBYE B3aEMOBIJHOCHUHHU
MDK CHOXXHMBayeM TYpPUCTHUYHOI MOCJAYTU Ta TypolepaTopoM (Typa-

382



reHToM). Tak, 1ieil JoroBip iMeHyeTbcs SIK JOrOBip NPO HaJaHHA
TYPUCTUYHHUX MOCAYT [4, c. 149; 5, c. 28], morosip npo HaJjaHHS MOC-
JIyT 3 TypUCTHYHOI'0 06CaAyroByBaHHA [6, ¢. 128], forosip npo Ty-
pUCTUYHe 06CAyroByBaHHA [7], AOrOBip NpO HaZlaHHA KOMILJIEKCY
TYPUCTUYHUX NoCayT [8, c. 168].

3’scyeMo, siKe 3K MO3HAYeHHs BifimoBimae cyTi goroopy, 1o
VKJIAJAEThCSA MiXK TypoInepaTopoM (TypareHToM) Ta TYPUCTOM a6o
IHIIMM 3aMOBHUKOM.

BignmosigHo mo ct. 20 3akoHy Ykpainu «Ilpo Typusm» 3a pgo-
rOBOPOM Ha TYPUCTUUYHE OGCAYrOBYBaHHS OJHA CTOpPOHA (Typore-
paTtop, KUl yKJ1aJa€e AoroBip 6e3nocepefHbo abo yepe3 TypareH-
Ta) 3060B’I3YETHCSA HAJATH 32 3aMOBJIEHHSAM iHIIOI CTOPOHM (Ty-
pHcTa) KOMILJIEKC TYPUCTUYHUX NOCAYT (TYPUCTUUHUHN NPOAYKT), a
TYPUCT 3000B’I3YETHCS OMJIATUTH Horo [9]. BUHUKae NUTaHHS: SK
CHiBBiAHOCATBCA MiXK COGOK0 TEPMIHHU «TYPUCTUYHHUU MPOAYKT»
i «TypycTHYHa nocayra» Ta ki il CTaHOBJAATH peAMeT A0r0BOpy?

CraTTeto 1 3akoHy Ykpainu «[Ipo Typu3M» perjaMmeHTOBaHO,
110 TYPUCTUYHUM NPOAYKT — MONepeAHbO Po3pobieHUH KOMIJIEKC
TYPUCTUYHUX MTOC/YT, IKWH NOEHYE He MeHIlle HiX ABI Taki mocay-
I'Y, 10 peasi3yeTbCcs ab0 MPONOHYETLCA AJs peasisalii 3a BU3Ha-
YEHO LIHOW, A0 CKJI3JAy fKOro BXOJATb NOCJIYTA IepeBe3eHHH,
MOCJYyry pO3MillleHHd Ta iHWi TypUCTHU4YHI NOCJAYTH, He MOB’A3aHi
3 nepeBe3eHHAM i po3MileHHAM (Mocayru 3 oprasizamii BigBigy-
BaHb 00’€KTIB KyJbTYpH, BiITOYMHKY Ta po3Bar, peasisaiii cyse-
HipHOI nmpoaykiiii To1o) [9].

HesBaxkaloun Ha HOpMaTHBHe 3aKpillJIeHHS BU3HA4YeHHSA Ty-
PUCTHUYHOTrO NPOAYKTY, HAYKOBLi NI0-pi3HOMY TPaKTYIOThb 3a3Haye-
HYy KaTeropito, 30KpeMa, fIK: ToBap a6o MpaBo Ha Typ, IpU3HAUYEHE
JJIA peanisaliii TYpUCTY; KOMILIEKC TYpPUCTUYHUX IOCAYT; KOM-
IJIEKC MOCJyT, pobiT i ToBapiB [10, c¢. 133-135]. He Buk/IuKae cyM-
HiBy TON QaKT, 110 TYPUCTY HAJAIOThCS MOCAYTH 3 NepeBe3eHHs],
nepeMillleHHs, XapuyBaHHA Ta iHII nocayru. 06’efHaHHSA Typole-
paTopaMu LUX NOCJAYT B €JUHY NOCAYry Ta ii HaZlaHHA TYPUCTY
He MOXYTb 3MIiHUTH 00’€KT LMBIJIbHUX NpaB i TpaHcPopMyBaTH
NoCJAyru B TOBap (pedoBe mpaBo) abo po6oTy. OTxe, TYpUCTHY-
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HUM NPOJAYKT He MOXHA pO3I/IsaJaTd fK ToBap, poboTh abo
IX CyKyIHICTb.

Jns Toro, wo6 3’sicyBaTH, WO SBJSE COO0H TYPUCTUUHHUN
NPOJYKT, 3BepHeMocd fo npunucis cT. 177 UK Ykpainy, Aka 3akpi-
IJIIOE Tepesiik 06’eKTiB LUBIJIbHUX NpPaB, TOOTO Te, HA L0 CIPSIMO-
BaHi mpaBa Ta 0GOB’A3KH Cy0’€KTIB LMBIJIbHUX NPaBOBiHOCHH.
3 aHaJi3y 1€l HOPpMMU BHUILJIMBAE, 10 3aKOHOJABELb He BiJHO-
CUTb Hi TYPUCTUYHHUH, Hi OYAb-IKUH iHIIUH NPOAYKT 0 06 EKTIB
LIUBIJIbHUX MpaB.

3a cBOIM 3MicTOM HPOAYKT - Lie pedyoBUil abo iHTeJeKTyalb-
HUH pe3yabTart J/cbKoi npamni [11]. To6To TYpUCTUYHUNA NPOAYKT
Mae ypeuyeBJjieHy GopMy Ta eKOHOMIUHe MiATIPYHTS.

f.B. BosibBau [0X04UTb BUCHOBKY, 1[0 «KaTeropif «Typuc-
TUYHUHN NPOAYKT» SIK JIEKCUYHO, TaK i 3a 3MiCTOM He BiAnoBiZja€e Hi
cyTi, Hi npaBoBilt npupoi BiHOCHH i3 TYPUCTUYHOTO OGCIYTrOBY-
BaHHs» [6, c. 31-32]. Po3BuBarouu nio mnosuiito, C. B. 3aB’syioBa
MPOINOHYE B3arasi BiAMOBUTHUCS Bif NOHATTS «TYPUCTUYHUH MpPO-
AykT» [7]. Coniapusyounch 3 HAyKOBLSMHU, BBAXKAEMO, 1[0 BUKO-
PUCTAaHHS TEPMiHY «TyPUCTUYHUHN NMPOAYKT» Y TYPUCTUUYHHUX Ipa-
BOBIJHOCMHAX € HeOOI'PYHTOBAaHUM, OCKIJIBKM IPOAYKT 3a CBOIM
JIEKCUYHUM 3MIiCTOM MaTepiaji3oBaHUW i HaleXWUTb [0 O6’€KTIB
p€eyYoBOTO NpaBa, a TOMY € pe3yJibTaTOM BUKOHAHHS NeBHOI pO6OTH.
Toai AK TYpUCTUYHI NOCJAYTrUW HeMaTepiaJbHi Ta MifNafarTb Mif
Aito HopM 1. 63 1K YkpaiHy, sika BU3Hava€e 3araJjibHi MOJIOXKEHHS
JLOTOBOPIB Ip0 HaZlaHHA MOCJYT.

3060B’13aHHA 3 Ha/laHHSA TYPUCTUYHUX MOCAYT BU3HAYAETh-
cs1 caMuM GaKTOM HaZlaHHSA NOCJAYTH, a He peasisalil TYpUCTHYHOTO
NPOAYKTY. 3 OIJIAAY Ha Lie, TYPUCTUYHUI NPOAYKT He MOXHa BBa-
’)KaTU NpeaMeTOM J0rOBOPY NP0 TYPUCTHUYHe O0O6CJIyroBYBaHHH,
SIKUM € IIEeBHOTO poAy JAis abo MeBHa Aif/NbHICTb TypomepaTopa
(TyparenTa), cnpsiMOBaHa Ha 33/10BOJIeHHS OTpeb ¢pisuyHOi 0cobH,
siKa 3/JliCHIOE NTOJ,0POXK, TOOTO caMa Noc/yra.

BpaxoBywouu BUKJIAJleHE, MOXEMO [JiNTH BHUCHOBKY, 110
TEepMiH «TYPUCTUYHUU NPOAYKT», KOTPUM BKUBAETbCHA Y 3aKOHI
Ykpainu «Ilpo Typusm», HEOOXiJHO BUK/IOYHUTH, 3aMiHUBLIM HOT0
Ha 6iJIbII 0GIPYHTOBAHUHN TEPMiH «TYPUCTUYHA MOCTYTa».
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OfHaK Ha 3aKOHOAABYOMY PiBHI He 3akpimieHo gediHiuii nmo-
HATTS «TypUCTHUYHA Nocayra». [IpornoHyeMo nify TypuCcTUYHOIO MO-
CIyror po3yMiTH Aii abo AiSAbHICTH TypollepaTopa, CIpsSMOBaHi
Ha $opMyBaHHSI KOMILJIEKCY MOCYT, 10 BKJIOYaE ABi i Gijblie mo-
cayru (nmepeBe3eHHs], po3MillleHHS YM iHLII MOCAyTH, He MOB’s3aHi
3 NepeBe3eHHSM Ta PO3MillleHHSM, Y 6yAb-sIKOMY iX MO€IHAaHHI), Ta
HaJlaHHS HOTO0 3a IJIaTy TYPUCTY abo iHIIOMY 3aMOBHHKY Ha yMoO-
BaX, BCTAHOBJIEHUX JOTOBOpPOM. BBaxkaemo 3a gouinbHe cT. 1 3ako-
Hy YKpainu «[Ipo Typu3M» JOMOBHUTH Li€l0 AediHilier0.

Y npoueci gocaiKkeHHs HaMU 3’sICOBaHO, L0 NpeAMeTOoM J10-
roBipHoro 3060B’si3aHHS, SKUH BU3HA4Ya€ B3aEMOBIJHOCUHU MiX
Cy6’EKTOM TYPUCTHUYHOI JislJIbHOCTI Ta TYPUCTOM, € AiIbHICTH
TypoliepaTopa, CIpsAMOBaHa Ha HaJaHHA TYPUCTUYHOI IMOCJIYTH.
ToMmy HOpMaTUBHe MMO3HA4YeHHSA JOTOBOPY TEPMIHOM «TYPUCTHUYHE
06CJIlyroBYBaHHS» BUJJAETbCSI HEOOI'PYHTOBAHUM Ta He BiAnoBiJiae
yoro cyTi. 06¢cyroByBaHHS € pi3HOMaHITHOO JiSI/IBHICTIO, 1110 MOK-
JIMKaHa 3a/Jl0BOJIbHATU NOTpebu OisMYHUX Ta IOPUIAUYHHUX OCib.
06cayroByBaHHsS He OOMEXYEThCS HaJAHHSM MOC/IYT, a BKJIIOYAE
nepejaHHs TOBapiB, BAKOHAHHS POOIT.

3 orsAAy Ha Le, NOAINIAEMO IO3MILI0 LUMBIJIICTIB, WO 4
BU3HA4YeHHs [ili, CIpsAMOBaHUX Ha 3a/l0BOJIEHHS NOTpe6 TypucTa
Mif, 4ac MOJAOPOXi, BapTO 3aCTOCOBYBAaTH TEPMIiH «TypHUCTHUYHA
IOCJIyTa», a HE «TYPUCTUYHEe 006CJAyTOBYBaHHS», 4 TOMY TEPMIiH «06-
CIYyroBYBaHHsI» HE MOXe BiJjoOpakaTHUChb y Has3Bi J0OroBopy Mix
Cy6’EKTOM TYPUCTHUYHOI [islJIbHOCTI, AKWM HaJa€ TYPUCTHUYHI
IOCJAYTH, Ta TYPUCTOM YHACHIAOK GiJbLI LIMPOKOro HOro 3MicTy
[12,c. 28; 13, c. 149].

BozgHoyac KpUTHUYHO OLIIHIOEMO TOYKY 30pYy HAyKOBILB, AKi
JUI MO3HA4YeHHA JOCJiPKYBaHOTO JJOrOBOPY BUKOPUCTOBYIOTD I10-
HSATTS «KOMILJIEKC TYPUCTUYHUX Nocayr» [8, c. 168].

Jorosip npo HaJaHHA TYPUCTUYHHUX IOCJAYr BCTAHOBJIIOE
JivIle oiHe 3000B’s13aHHS, B CUJIY SIKOTO TypoliepaTop 6epe Ha cebe
3000B’s13aHHS HaJaTH TYPUCTY BeCb KOMIIJIEKC IOCJAYT 3 PO3MillieH-
Hf, lepeBe3eHHs], xapyyBaHHdA i moA. Bix kinbkocTi mocayr, gki
Ha/aloTbCs TypolepaTopoM abo Ge3nocepefHIMU BHUKOHABLSIMH,
IOpUJMYHA CYyTHICTh IOrOBipHOTr'0 3000B’13aHHS HEe 3MiHIOEThCS.
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Besnepe4Ho, TypuCTUYHA [TOC/Ayra Ma€ KOMIJIEKCHUI Xapak-
Tep, BKJIOYA€E B cebe Gijibllle OJHi€l MOCaAyry, NpoTe NpeAMeTOM
JIOTOBOPY € OJjHa NOCJyra 3 AeTaJlbHO XapaKTepUCTUKOIO 1 CKJa-
JIOBUX, SIKi NepebyBalOTh y €JHOCTI Ta B3aEMO3B’A3KY.

3’sicyBaBIIM NOHATIMHUN anapaT, OKpPeCJUBIIH NpeJAMET J0-
rOBOPY NMPO HAZAHHS TYPUCTUYHUX MOCAYT, chopMyaoeMo AediHi-
Lit0 Li€l OTOBIPHOI KOHCTPYKILil.

3a JoroBOpoM PO HaJJaHHS TYPUCTUYHUX MOCAYT OJHA CTO-
poHa (TypomnepaTop, KU Jiie 6e3n0cepeHbO ab0 Uyepe3 TypareH-
Ta) 3000B’sI3y€TbCA HAJATH iHILIK cTOpOHi (TypucTy abo iHIIOMY
3aMOBHUKY) CaMOCTil{HO a60 i3 3a/lyueHHAM TPeTiX 0cib TypucTuy-
Hi OCJYTH BiZNOBIAHO A0 METH MOJOPOXKi Ta HA YMOBaX, YCTaHOB-
JIEHUX JIOTrOBOPOM, a TYpPHUCT (iHIIUH 3aMOBHMK) 3060B’S3YEThCA
OIIATUTH Lji IOCYTH.

Pe3loMylouu BUKJIaZleHe, JOXOAUMO OGIPYHTOBAHOI'0 BUCHO-
BKY, 1110 BiJlHOCHHU MiX TyponepaToOpoM Ta TYPUCTOM ONocepesKo-
BYIOTbCS JOTOBOPOM PO HaJlaHHS TYPUCTUYHUX nocayr. CaMe Take
[03HAa4YeHHs J0T0BOpPY HeOOXiHO 3aKpiNHUTH y 3aKOHO/ABCTBI, BU-
KJIOYHUBILU TEPMiH «Z0T0Bip HA TYPUCTHUYHE 06CJIYTOBYBaHH».
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Bosioaumup boepy

acnipanT kadenpu
LIMBIJIBHO-TIPABOBUX JUCLUILIIH
(/Tesiscbkuli depacasHutl yHigepcumem
8HympiuwHix cnpas)

HA3BA CYB’EKTA, YIIOBHOBAXKEHOTI'O
JEPKABOIO HA BUKOHAHHA PILIEHb
IOPUCAUKIIHHUX OPTAHIB:
ICTOPUYHHUH ACIIEKT

B yci yacu pileHHs IOPUCAUKIIIHHUX OpraHiB MoTpebyBaIn
iX MpUMyCcOBOro BMKOHAHHSA uyepe3 CleljaJlbHUX YIOBHOBaXKe€HUX
Cy6’eKTIB. Y 3a/IeXKHOCTI BiJl IX Miclil B cUCTeMi OpraHiB Jiep:KaBHOI
BJIa/]A Ta NOBHOBa)KEHb, TaKi Cy6'€EKTH MaJid pi3Hi Ha3BHU. Y xoji
JocJiPKeHHS] Tpo6JeMaTUKK Cy4acHOi Ha3BU mpodecii JepxkaBHO-
ro i IpMBaTHOrO BHMKOHABI{l HaMM MpPOaHaNi30BaHO iCTOPUYHHU
aCNeKT OKpPeCJIeHOro MU TaHHS.

3 icTopil po3BUTKY npodecii BUKOHABIA HA TepeHaX Cy4acHOi
Ykpainu BiJoMO Ipo iCHYBaHHSA Pi3HUX Ha3B Yy 3aJIeXKHOCTI BiJ [1OB-
HOBaXK€Hb TAaKHUX Cy0’€KTIB Ta MpPaBOBOI CUCTEMH, 110 JisdJja y Bij-
MOBiJHOMY YaCOBOMY IIPOMIXKKY.

Ynepie cyAoBi BUKOHaBLI 3raayoThcs y «Pycbkiit [IpaBai» -
nepiioMy KofupikoBaHOMY 3BeJleHHI IPaBOBUX HOPM. Y HOpMaTH-
BHUX aKTax X CTOJIITTA NIpaBOBe peryJjoBaHHSA CTATyCy CYAOBHUX
BUKOHABIIB (160eJHUKIB) MMOB’s3aHe i3 Mis/bHICTIO KHATHUHI OJbIU.
Hopmu npaBa 1jboro nepiozy Bxe BiIXOAATb BiJf IPUHLUIY KPOBHOL
MOMCTH i B SIKOCTi MMOKapaHHs 3a NepeBaXKHy Oi/IbIIiCTh KpUMiHa-
JIbHUX 3JIOYMHIB NMpU3HA4YaBcs rpomoBui mtpad [1, c. 10]. A6en-
HHUKHM BUKOHYBaJIU He TiJIbKM pilleHHA CyAy, a M pillleHHA KHA3,
KWW Yy Ti 4acH 3jiMcHI0OBaB QYyHKIII cy6’ekTa nmy6/1idyHOI aAMiHICT-
pauii i, BiANOBiZHO, MaB MNpaBO Ha yxXBaJleHHS pillleHb, fAKi €
000B’I3KOBUMHU /10 BUKOHAaHHs. CaMe Ha I[bOMY eTalli 3’IBJISIETbCS
NMpaKkTHUKa BiAMpaloBaHHA GOPry nepej cTAryBayeM, sfika GyJia 3a-
KpinseHa y cT.cT. 68-69 «Pycbkoi [IpaBau».

YTpumaHHS s16eJHUKIB IPOBaJJUJI0Ch He 32 PAaXyHOK KHS3iB-
CbKOI MJIaTHi, a 3a MPUHLMUIIOM «KOPMJIIHHS», TOOTO 3a PaxyHOK
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MicuieBoro HaceJsieHHs JlaBHbol Ykpainu-Pycu. Maiixe 1o cepeaHu
XVI cToniTTS KHA3b, IOCU/IAI0YHU ¥ MiCTa Ta BOJIOCTI NMiJiJIEr/IUX A5
BUKOHAHHA aJMiHiCTpaTUBHO-CY0BUX QYHKIIiH, 3060B’s13yBaB Ha-
ceJleHHsl iX yTpUMyBaTH («KKOPMHTH») YINPOJOBX YCbOro INepiofy
cayx6u. «KopM» 6paBca HaTyporo abo y BUTJ/IAJI pisHUX O6G0DPIB.

Y XII cronitTi y Besnukiii [IpaBai 3amicTh s16ejHMKA Ta MeY-
HUKA 3raflyEThbCS «TUBYH 60sipecK» i, BoAHOYAC 3 I[UM, 3aBepIIeHO
nepexiJ, cTaTycy Cy[0BOTO BHKOHaBIf BiJ, BOfIKa [0 YHMHOBHHUKA
[2, c.141].

Y nepios kHsKOI 06U y JoroBopi Besukoro Hosropoja
3 BesiukuM kHsizeM fpocsiaBoM fpociaBoBuyeM 1270 poky, ocoby,
Ha SKUX NMOKJaJeHi QyHKUIl 3 BUKOHAHHSA CYy/JOBUX pillleHb, HAa3U-
BaJIMCS MPUCTaBaMH.

Ha BigMiHy Bijj MeyHUKIB Ta s6€JHUKIB, Cy[OBI PUCTaBH,
OKpiM BUKOHAHHSA pillleHHS, TOBUHHI 6y/iM 3aTpUMyBaTH GOP>KHU-
Ka Ha BUMOTY CTATyBaya, a TaKOoX 3abesnedyBaTH fABKY OCi6, fAKI
BUKJIMKAJIUCA [0 cyAy. BaxiuBowo MOJi€l0 LbOro eramy CTajo
3aTBep/KeHHs ¥ HoBropo/cbkiil cy/1oBiil rpaMoTi MOpPsAKY BUKO-
HaHHS CYJI0BUX pillleHb, IKUH nepe6adyaB J0BOJII IPOrpecrBHi A5
THX YaciB HoBarii [3, c. 94].

YHOpooBxK ycboro icHyBaHHSI KHSI3iBCTBa, 060B’sI3KH 3 BUKO-
HaHHA CyJOBUX pilleHb BUKOHYBa/IU KHAXKI TiyHH, BipHUKH, Meu-
HUKH, OTPOKH. Y nepiofu MiANOPAAKYBaHHS YKPalHCbKUX 3eMeJlb
BesvkoMy KkHA3IBCTBY JIMTOBCbKOMY, a 3roZloM NpPUEAHAHHA [0
Peui Ilocnosintoi Ha ix TepuTopil AifM HOPMHU Marfebyp3bKOTO
NIpaBa, 3ri/JHO 3 AKMM BUKOHAHHA pillleHb MOKJIaJal0csd Ha Cy[0BO-
ro NpUCTaBa, IKUHA BUOUPABCS CY[JIel0 3-IOMiXK BiJIbHUX 'POMafsiH
Ta MaB IpaBo OpaTu 3abe3neyeHHs], 3aapelliTOBYBAaTH, HaKJIaAaTH
3a60poHHU 11010 OY/Ab-KOI JIIOAMHMU Ta il MaliHa N0 IpaBy, KOJU BiH
YINOBHOBaXEHUH 10 TOTO CyL0BUM pillleHHSM [4].

ETumoutoris cjioBa «TiyH» yKa3ye Ha Te, 1110 HOTr0 3HaYEeHHAM
€ «CHYKUTeJNb». «BipHUK» — C/IyKUTeJsb, SKUU 30UpaB BUPHU (Tpo-
moBUH mTpad 3a BOUBCTBO JIIOJUHU). MEYHUK — O4eBHU/HO, MOCaA-
JloBellb 036pOEHUNH MedyeM. MeYHHK 6YB TaKOX «EMIIEM», TOOTO
JIIOJVHOW, fKa 3JI0BWJA 3JI0YMHLA. BUXogda4u 3 1bOro, Me4YHHUK
MiI BUKOHYBaTH TMoJiilledcbKi PyHKIII Ha MicCIsX, BUJIOBJIOKYHU
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3JIOYMHLIB Ta CJiJKyHO4YM 3a JOTPUMAHHAM 3aKoHy. OTpokaMu
(maBHBOPYC. «XJOMYUK», «AUTSA», @ TAKOXK «CJIyra KHs35») Ha3uBa-
JIU MOJIOAIINX JIPY>KUHHHUKIB KHA3IB | BeJIMKUX PpeoaliB, aki 6pann
y4acTb y 36MpaHHi JaHUHU Ta MOAATKIB.

3a 4aciB HOBITHBOI iCTOpii NOBHOBa)XeHHA 11040 NPUMYCOBO-
ro BUKOHAHHS CY/[JOBUX pillleHb Oy/IM MOK/JI3/ieHi Ha Cy/I0BUX BHUKO-
HaBIIiB, a micasa pebopmu 1999, y 3B’13Ky 3 BUBEJeHHAM CHCTEMU
MPUMYCOBOTO BUKOHAHHSA 3i CTPYKTYpU CYZAY, CJIOBO «CYLOBUI»
oyJio 3a6paHo. OCKiJIbKU TepMiH «BUKOHaBellb» Ma€ 3aHAJTO IIH-
pPOKe K0JIO TPaKTyBaHHS y NO6YTi, 10 HbOTO, 3 MeTo0 ifjleHTHdika-
1ii caMe sK BiANOBiAHOTO CAYX60BISA, OYJIO J0JAHO CJIOBO «Jep-
*kaBHUM». TakuM 4uHOM, 3 1999 no 2016 poky pillleHHSI PUCAUK-
L[iINHUX OpraHiB B YKpaiHi BUKOHYBaJU Jlep:KaBHi BUKOHaBL|. [licia
pedopMyBaHHA CUCTEMM [PUMYCOBOTO BHKOHAHHf, B YKpaiHi
3’IBUJIMCS HOBI Cy6’€KTH BUKOHAHHS, SIKi BiZIpi3HSAIOTHCA c1oco60M
i mxepesoM ¢iHaHCYBaHHSA AisJbHOCTI. 3aKOHOAaBellb, HA MPOTHU-
Bary iCHylo4YMUM Jep:KaBHUM BUKOHABILSIM, HA3BaB HOBOI'0 Cy6’e€KTa
BUKOHAHHSI NPUBAaTHUM BUKOHABLEM.

TakuM 4HMHOM, aKTyasibHa Ha3Ba npodecii «IpuBaTHUN BU-
KOHaBellb» CTa/Ia HACAiIKoM JioTiuHOI Xu6U i He BifmoBifae npore-
CyaJIbHOMY CTaTyCy Takoro cy6’exkrta. OT:ke, BBaXKaEMO 32 HEOOXiJl-
He yHiQIiKyBaTH Ha3BMW NOCAJ [Jiep>KaBHOTO Ta NPUBATHOrO BUKO-
HaBlf | npuBecTH Ha3By npodecii cy6’eKTa BJIaJHUX TIOBHOBAXKEHD
y BiMOBiHiCTb 0 HOro mMpaBOBOrO CTATyCy, Ha3BaBIIU «odilep
FOCTUILII».

1. Xynenko B. B. Y4acTHHUKHM HUCIIOJIHUTEJNBHOTO NPOU3BOJACTBA: aBTO-
ped. Aucc. Ha coMCKaHUe YYEeHOW CTYIeHs KaH/J. opuj. Hayk: crnen. 12.00.03;
CapaToBckul opuf. uH-T UM. JI. Kypckoro. 1992. 22 c.

2.lamaTHuKH pycckoro npasa. [laMATHUKM npaBa ¢eojanbHO-pas-
ZApo6aeHHo Pycu XII-XV BB. [IckoBcka U HoBropojcka cyZHu rpaMoThl / 1O,
pea. C. B. l0mkoBa. M.: Toctopusgart, 1953. Beim. 2. 442 c.

3. MapTbiceBuu U. [l. [IckoBckas cyfHas rpaMmoTa. McTopuko-ropuguye-
ckoe uccnenoBanue. M.: Opug. nut., 1951. 138 c.

4. T'onuyapenko B./[l., Poroxun A. M., Cesaroubkuii 0. [ XpecTomaris
3 icTopii AepkaBu i npaBa 3apy6iXHUX KpaiH: HaBY. MOCi6. A IOPUJ. BULIUX
HaBu. 3aK/1aAiB i pakysnbTeTiB: y 2-x T. / 3a 3ar. pef. B. [I. Fonuyapenka. T. 1. K.:
[ FOpe, 1998. 504 c.
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Osibra Bep6a-Cugop,

KaHAUAAT PUJNYHHX HayK, IOLeHT,

JloLleHT KadeJpH IUBIIbHO-IPABOBUX AUCLUIIIH
(/Ivgiscobkutl depacasHull yHisepcumem
8HympiuwHix cnpas)

KOHTPOJIb 3A AIAJIBHICTIO
ITPUBATHHUX BUKOHABIIB
AK ®OPMA 3ABE3IIEYEHHA ITPAB OCOBU:
BU/IU, KPUTEPII PO3MEKYBAHHS IOBHOBAXKEHDb

Cepe/J1 OCHOBHUX rapaHTill 3aKOHHOCTi BUKOHABYOI'0 NMpOBa-
JDKEeHHS Ta 3axXMCTy MpaB MOro y4aCHUKIB €, Mo-Neplie, BAKOHABYa
npoueaypa (miJ sKow po3yMiloTh 4iTKe BU3HAYEHHSI 3aKOHOM II0-
pSAAKY NpOBeleHHs] BUKOHABYHUX Jiil); mo-Jpyre, KOHTPOJIb, HATJIAL
Ta OPUCAUKLIAHUKA 3aXUCT Yy BHUKOHABYOMY IPOBAJKEeHHi; Imo-
TPEeTE, BiANOBIAAJBbHICTh Y BAKOHABYOMY [IPOBa/>KEeHHI.

BuokpeM/n0l0Th Taki OCHOBHI BUJW KOHTPOJIIO 3a JiflJib-
HICTIO NMpPUBAaTHUX BUKOHABIiB: cyZloBUH, MiHicTepcTBa roCTHUIL],
3 60Ky npodeciiiHOl CiJIBHOTH.

BignoBigHo A0 KoHBeHIil Npo 3aXUCT MpaB JOAUHU i OCHO-
BOTIOJIOKHUX CB060/, [1] mpaBo Ha cnpaBeA/IMBUN CYJ0BUM pO3IIA],
i loro esieMeHTH: IPaBO Ha JOCTYI /0 CY[ly Ta IPaBoO HAa BUKOHAHHS
piteHHs cyay (ctT. 6), a TaKOX BiMOBiJHO K0 3arajbHOI AeKaaparii
npaB JIIOAUHU [2] - nmpaBo Ha epeKTUBHEe MOHOBJIEHHS Yy MpaBax
KOMIIETEHTHUMHU HalliOHAJIBHUMU CyZaMu (CT. 8) 3yMOBJIIOIOTh Ba-
YXIKBY POJIb CyAy B IIpoLeci peasisanil LuxX npas, 30KpeMa Iij, 4yac
3/1ilCHEHHS] HUM KOHTPOJIIO 32 BUKOHAHHSIM pillleHb IOPUCAUKIiN-
HuX opraniB. CyZoM B X0/i po3rJ/sily CKapr y BAKOHaBYOMY [IpOBa-
JDKeHHi, TAKUM YHUHOM, 326€3MeYyEThCs CTabiIbHICTh MPaBOBOi CU-
CTeMH JeprKaBU. 3aBJaHHAM CyJly Ha eTali IpUMyCOBOTO BUKOHAH-
Hs pillleHb € 3/[iHCHEHHS TOHOBJIEHHS IIPaB 0Cib.

3rizHo 3 4. 1 cT. 34 3akoHy YKpaiHu «IIpo opranu Ta ocib6,
AKi 3AiMCHIOIOTh NPUMYCOBE BUKOHAHHSA CYJOBUX pillleHb i pillleHb
inmux oprauiB» Big 02.06.2016 p. N2 1403-VIII [3] koHTpoJib 32
JiSIIBHICTIO IPUBAaTHOIO BUKOHABIA 3/[iICHIOETbCA MiHicTepcTBOM
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10cTULIl YKpaiHU 1IJISIXOM IpOBeJileHHs IJIAHOBUX i N03allJIaHOBUX
nepeBipoK y MNOpSJAKY, BCTaHOBJAeHOMY MiHicTEpCTBOM OCTULIT
Ykpaiuu.

KonTtposs Pagy npuBaTHUX BUKOHABLIB YKpAiHHU 3a AiA/NbHI-
CTI0 IPUBATHOI'0 BUKOHaBLs (cT. 35 3akoHy Ykpainu «IIpo BHKoO-
HaBuYe NMPoOBa/pKeHHsI») Pasa mpUBaTHUX BUKOHABIiB YKpaiHHU Ma€
MpPaBoO 32 3BEPHEHHSIM yYacHUKA BUKOHABYOI'0 MPOBAKEHHS ab0
3a BJIACHOIO iHilliaTHBOW 3AiMCHUTU NepeBipKy AisbHOCTI npuUBa-
THOTO BUKOHABLS Ha MpegMeT AOTPUMaHHSA HUM: 1) cTtaTyTy Aco-
nianii mpuBaTHUX BUKOHABIIB YKpainu; 2) Kozekcy npodecirinoi
eTUKU NMPUBATHOr'0 BUKOHaBLS; 3) pilleHb Pasiu npuBaTHUX BUKO-
HaBIiB YKpaiHu Ta 3'I13J[y NpUBAaTHUX BHUKOHABIIB YKpaiHHy,
NOB’s13aHUX i3 JliSI/IbHICTIO NPUBAaTHUX BUKOHABIIiB.

[Toromxyemocs i3 0. M. OB4apeHKO, siKa CTBEPKYE, 1[0 MOB-
HOBaXXe€HH$ Cy/Zly Y BUKOHAaBYOMY NPOBa/)KeHHI IOBUHHI MaTH Npo-
LecyajbHUM npiopuTteT. HanexHy o1iHKy npolecyalbHUX Aild IpH-
BaTHOTO BUKOHAaBLS Yy BUKOHAaBYOMY IPOBA/KEHHI Ma€ JaBaTH
Jiille cyj mif yac 3/[iHCHEHHSI CyJ0OBOT0 KOHTPOJIIO 3a AiTHHSAMH
BHUKOHABL.

[ToBHOBaxkeHHs MiHicTepcTBa HOCTULII LOAO0 KOHTPOJIIO 3a
JiSIJIbHICTIO IPUBAaTHUX BUKOHABLiB NOBUHHI 06MeXXyBaTUCA JIULIe
opraHizaliiHUMH NUTAaHHAMM, 30KpeMa, 00 ep>kaHHAM BUKOHAB-
LSIMY BUMOT 110JI0 BeJleHHS [iJI0BO/ACTBA i CTATUCTUYHOI 3BiTHOCTI,
o6J1alITyBaHHA 0dicy, po3rJisAy 3BepHEHb YUaCHUKIB BUKOHABYOTO
NPOBa/XKEHHS, CTPaxXyBaHHSA LIUBIJIbHO-NIPABOBOI BiZIOBIJa/lIbHOCTI
TOILO.

HaBesieHy mo3unito 11010 KOHTPOJIbHUX OBHOBAXXEHb CYAY
i MiH'tOCTY BijloGpakeHo y cyZ0oBi# npakTuili. Tak, llloctum aness-
LiIMHUM aZMiHICTPaTUBHUM CY/JI0M, IKMM 3aJIUIIEHO y CUJIi pillleHHA
KuiBcbKoro okpy:kHoro agmiHicTpaTuBHoro cyay Big 15.05.2019 p.,
BiiANOBiAHO 0 IKOTO 6yJI0 BU3HAHO NMPOTUIPABHUM Ta CKAaCOBAHO
pilleHHsA /JlMCUUIUIIHAPHOI KOMicii NpPUBAaTHUX BWKOHABLIB BiJ
15.03.2019 p. npo 3acTocyBaHHS [0 IPUBATHOIO BUKOHABLS JHCLHUII-
JIIHAPHOTO CTATHEHHA y BUIJIAAL 3yNIMHEHHS JAifJIBHOCTI CTPOKOM
Ha 6 MicaniB, GpaKTUYHO 3/iACHEHO PO3MEXyBaHHS MpPOLEeCyalbHOI
Ta AUCLUIIIHAPHOI BiAMOBIa/JbHOCTI MPUBAaTHOIO BUKOHABLA.
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Po6s1siun nmocusaHHsI Ha HOPpMHU cT. 36 3akoHy Ykpainu «IIpo
opraHu Ta ocib, fKi 3[jiHCHIOIOTh NPUMYyCOBe BUKOHAHHS CyJOBHUX
pilleHb i pilleHb iHIUX OpraHiB» 1 4.4. 1, 2 cT. 74 3aKkoHy YKpaiHu
«IIpo BHKOHaBYe MNPOBAa/PKEHHS», 3TiHO 3 SAKHWMHU pillleHHs, Ail
4yl 6e3AisbHICTh BUKOHABIS 1[0/0 BUKOHAHHS CyA0BOI0 pillleHHS
MOXXYTb OYTH OCKap>eHi CTOpOHaMH, iHIIUMH yYaCHUKaMHU Ta 0CO-
6amMu no cyay, llloctuM anessiniiHUM aJMiHICTPAaTUBHHUM CyA0M
yKasaHo, 1o JlucyuriiHapHa KOMicig He Ma€ paBa JaBaTH OLiHKY
npoLecyaJbHUX Aid NPUBAaTHOTO BUKOHABLA L1040 BUKOHAHHA Cy-
JIOBUX pillleHb, 30KpeMa, 10Jl0 NpolecyaJbHUX Aid B XOZi BUKO-
HaBYyOro IpOBa/PKeHH4 i3 epeJjlaHHA Ha peaJli3aljilo MaliHa.

Ockinbkn 4. 2 cr. 19 KoHctuTynii YkpaiHu 3akpinsioe
000B’SI30K OpraHiB Jiep>kaBHOI BJIaJd Ta OpraHiB MiclleBOro camMOB-
psAyBaHHA, iX MOCaZOBUX 0OCi6 AiATH JiMIle Ha MiACTaBi, y Mexax
IOBHOBaXKeHb Ta y Cnocib, 1o nepenbdbadyeHi KoHcTuTyliewo Ta 3a-
KOHaMM YKpaiHH, Cy0M HiJIKpeceHo, o0 JucuuiiiHapHa KoMicis
Jlisila He B MexXaxX Ta He y cnoci6, o nepeabdadeHi 3akoHoM (Iloc-
TaHoBa UlocTtoro amnensniiHOro aAMiHICTpaTHBHOTO CYAy BiJ
17.09.2019 p.y cnpasi Ne 320/1771/19).

[izTpumyemo nosunito J. JI. JlycneHuka, AKMKA BipHO OKpec-
JIIOE TOBHOBAXKEHHHA Cyly CTOCOBHO BUMHEHHA HUM KOHTpPOJIIO 3a
BUKOHAHHAM CyZ0BUX pilleHb y KOHTeKcTi yuHHoro IIIK camoc-
TiiHOIO POpPMOI0 CyZI0BOI AiIBHOCTI, IKa 3/[iIHCHIOETbCA 3a YiTKO
BU3HAYEHOI0 LIUBIJIbHOIO MPOILECYaJbHOI0 GOPMOI0 SIK aBTOHOMHA
npoueAypa LYBIJIbHOIO CYLOYMHCTBA Y MeXaxX MPOBaJKeHHA 3 Ti€l
4yH iHIIoi cipaBH [4, c. 415].

B. B. Komapos, [I. M. lllagypa Ta II. I. PagueHko Tex yBaxa-
I0Th, 1110 CYZOBHUU KOHTPOJ/Ib 32 BUKOHAHHSAM CYJlOBUX pillleHb He €
CaMOCTIMHOIO NpolecyalbHOI GOpPMOI0 LIUBIJIBHOTO CYJOYUHCTBA,
60 € IPOJOBXKEHHSM TOr'0 NMPOBaJKeHHA i Ti€l cnpaBy, 3 NPUBOAY
BUKOHAHHA pillleHHA y AKii 3[iIMCHIOETbCA 3a3HAa4YeHUU CYyLOBUH
KOHTpPOJIb [4, c. 194].

Ha aymky B.Il. Bo6puKka, Taka KOMIETeHIisl CyAy € pi3HOBU-
JlOM MOr0 KOHTPOJIbHUX IOBHOBAXEHb [5, . 741].

3roani 3i C. B. lllep6ak 1,040 BU3HaYeHHs cnenudiku cyzo-
BOTO KOHTPOJIIO 32 BUKOHAaHHAM pillleHb, sika MOJISITAE y TOMY,
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IO CyA 3/iHCHIOE KOHTPOJIb JIMIIE V BUMAJKy 3BepHEHHSI 0CO6U 3a
3axXMCTOM, TOOTO, KOHTPOJIb Cyly He € NepioJUUHHUM i HE € MOTOY-
HUM, Ha BiJMiHy Bij BifjoMuyoro (aZMiHiCTpaTHUBHOTO KOHTPOJIIO);
Cy[, IepeBips€ 3aKOHHICTb AiiHb BUKOHABL{, a He IX JOLiJIbHICTh;
KOHTPOJIb CyAy 3AIHCHIOETBCA Yy MeXaX LUBIJIBbHOI MpolecyalbHOl
dopmu [6, c. 12; 7, c. 45].

OTxe, Ha MifCTaBi HaBeEHOr O BUIllEe, YBAXKAEMO, L]0 TPaBOBa
MpUpPOo/ia MOBHOBAXKEHb CY/ly CTOCOBHO 3/[iiCHEHHS HUM KOHTPOJIIO
332 BUKOHAHHSIM CY[0BUX pillleHb MOJISITAE ¥ TOMY, 1110 BOHU 3/iiic-
HIOIOTBHCSA ¥ MeXax y»Ke po3Io4yaToro NpoBa/KeHHs y mnepeabade-
HiK LIIK / I'TIK / KAC npoiecyanbHiil ¢popmi 3a 3BepHEHHSM 3aiH-
TepecoBaHoi 0co6u. Po3rJsi CyoM CKaprH Ha Iid cTafil He MoXe
OYTH OKpEMHUM BH/IOM MPOBA/[P)KEHHs], TAKUM, SIK I030BHE, HAKa3He
YU OKpeMe. [HCTUTYT po3risaay cyZ0oM CKapr Ha JiTHHS BUKOHAaBILiB
He MOXXHaA MiAMIiHATHU IHIIMMH, HAalpPUKJIaJ, pPO3rJA[0M I[030BHOI
3asiBHY /10 BUKOHABIISI PO BU3HAHHS MOT0 NOCTAaHOBU HeJiMCHOIO.
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KoZekc YkpaiHu: HaykoBo-mpakTUYHHMH KOMeHTap: y 2 T. / 3a 3ar. pej.
C. {. ®ypcu. K.: Bugasenps ®ypca C. 4.: KHT, 2006. T. 2. 800 c.
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Mapis BoBk,

KaHAWJAAT I0pUJUYHUX HaYK,

JoueHT Kadeapu

LUBIJIBHO-NIPAaBOBUX AUCLHUILIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

ICTOTHI YMOBH
A0T'0OBOPY IIOCTABKH

JloroBip NOCTaBKHY € OJAHUM i3 HAUNIOUIMPEHIIUX BU/IB OTO-
BOpIB, 1[0 BUKOPHUCTOBYIOTb y CBOIH JiSIIBHOCTI Cy0’€KTH ToOCIO-
JlaploBaHHs. YKJ/IaZleHHs bOTO JIOTOBOPY € HalJoLi/lbHILIOK Mpa-
BOBOI0 (GOpPMOI0 peryJ/oBaHHs FOCNOJApPChbKUX 3B’A3KIB Yy TUX BH-
MajKax, KoJu HeobOXxifjHE TpuBaje W CHCTEMaTUYHEe OCTaYaHHS
TOBapiB fIK IOPUAUYHUMHU 0cob6aMH, Tak i PpisMYHUMU ocobaMu -
NigNPUEMISAMHU.

[IpaBoBOMy pery/il0BaHHIO BiJHOCHUH 3 IOCTaBKH TOBapiB
npucBavyeHa cT. 712 LuBinbHoro kogekcy Ykpainu (gaai - LK
Ykpainu) Tta § 1 rnaBu 30 Tocnmojgapcbkoro Kojekcy YkKpaiHu
(mani - 'K Ykpainu).

BignogigHo g0 4. 1 cT. 638 UK Ykpainu foroBip BBaXKa€eTbCs
YKJIaJleHUM, SIKIL[0 CTOPOHU B HaslexxHilt ¢popMi gocarau 3roau 1wo-
J10 BCiX iCTOTHUX YMOB fioroBopy. Takox, y 4. 2 cT. 180 'K Ykpainu
3aKpilJIeHo, 1110 TOCNOLApPChbKUM [IOr0Bip BBAXKAETHCA yKJ/IaJ€HUM,
SIKII0 MK CTOpOHAMHU y nepe/ibayeHUX 3aKOHOM MOPAAKY Ta popmi
JIOCATHYTO 3TOJM L[0J0 yCiX Horo ictoTHUX yMoB. BogHouac 4. 3
cT. 180 TK YkpaiHu nepenbadae, 1o NpU yKJAaJeHHI rocrnofap-
CbKOTO JJOrOBOPY CTOPOHU 3000B’s13aHi y 6y/1b-IKOMY pa3i Moroau-
TH IIpeJMeT, LjiHy Ta CTPOK Aii JO0roBopy.

[cTOTHOI YMOBOIO LOTOBOPY NOCTABKH € MpeAMET LOTOBOPY.
3 BH3HAYeHHd JOTOBOPY IMOCTAaBKH, fIK€ HABOAMUTHCA B CT. 712
IIK YkpaiHu Mo>xHa 3pO6GUTH BUCHOBOK, 1[0 IPEJAMETOM IbOI0 J10-
rOBOPY € TOBap, NpU3HAYEHHUU AJId MiANPUEMHUIBKOI AisIJIbHOCTI, a
TaKOX iHIIMX IiJIeH, He OB A3aHUX 3 0COOMCTHM, CIMEHHHM, JoMalll-
HiM Ta IHIIKUM BUKOPUCTAHHA.
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[IpefMeTOM A0TOBOpPYy NOCTaBKU MOXe OYTH TOBap, SIKUU
€ y IpOoJaBlLs Ha MOMEHT YKJaJleHHsl JoroBopy abo 6yJie cTBope-
HUH (mpupabaHud, HabyTHH) npoAaBLeM y MalOGyTHbOMY (cT. 656
[IK Ykpainu).

CrarTta 266 'K YkpaiHu yTOYHIOE, 1[0 NpeMETOM NOCTaBKH
€ BU3Ha4YeHi pOJJOBUMU O3HAKaMH MPOJAYKIlis, BUPOOU 3 HAUMeEHY-
BaHHSM, 3a3HaYeHUM Y JJOKYMeHTalil 0 3pa3kiB (eTaJIoOHIB), MpeH-
CKypaHTax Y4 TOBApopo3NnopsaA4ux AoBigHUKax. [IpegmeTom moc-
TaBKH MOXYTb GYTH TaK0XX MPOAYKIlisi, BApO6U, BU3HAYEHI iHIUBI-
JyaJbHUMHU O3HaKaMU.

BkasiBka 3aKOHOZaBLA Ha Te, 1110 IpeMeTOM JOroBOpy Noc-
TaBKU € NPOAYKIisl Ta BUPOOH, BU3HAYEHI POZOBUMU O3HAKAMU,
LIIJIKOM BiANOBifa€e nMpu3HayeHHI0 nocradaHHA. o x cTocyeTbcd
TOBapiB, BU3HAUYEHUX IHAUBIAyaJlbHUMHU O03HakaMu, To [.B. Anomii
3a3Hayage, 110 Lie TBep/»KeHHA 3aKOHOAaBIA CBi[YUTb IIPO HOro0 He-
pPO3yMiHHSI €KOHOMIYHOI'0 3MiCTy Ta cdpepu 3acTOCYBaHHS AAHOTO
JloroBopy. A/i>xe OZlHI€I0 3 0COGJIMBHUX PUC IIOCTABKH, sIKa BUPI3HSE
ii 3 iHIIKMX BUAIB KyniBJi-NpoAaxKy, 30KpeMa, po3pi6Ho], € mocTas-
Ka TOBapiB NapTisMy, iHaKIle KaxKy4H, — ONT. A ONT MOXxHa cdop-
MyBaTH JiMlle 3 POJOBUX peyel, 1[0 € OJHOPIAHUMHU 3a CBOIMHU
SIKICHUMU NMOKa3HuKamu [1, c. 223].

[IpeamMeT [OroBOopy MOCTaBKU XapaKTEPU3YETbCS TaKUMH
O03HaKaMU: HallMeHyBaHHA TOBapy, KiJIbKiCTb TOBapy, HOMEHKJa-
Typy (acopTuMeHT) TOBapy, fAKicTb (KOMIJIEKTHICTh) TOBApy.
3rigHo 3 4. 2 cT. 266 'K YkpaiHu 3arajsibHa KiJbKiCTb TOBapiB,
0 MiAJIAraloTh MOCTaBIli, iX 4YacTKoBe cHiBBiAHOIIEHHS (acop-
THUMEHT, COpTaMeHT, HOMEeHKJIaTypa) 3a copTaMH, rpynamu, mij-
rpynamMy, BUJaMH{, MapKaMM, TUIaMM, po3MipaMu BHU3HA4YalOTbCA
cnenudikaliero 3a 3roJol0 CTOpiH, a BiANOBIZHO A0 CT. 669
UK YkpaiHnu BoHa Moxe 6YTH MOTro/>KeHa | 1JIIXOM BCTaHOBJIEHHS
y LOTOBODI.

Mok/1MBicTh BUSHAYEHHS IpeJMeTy A0roBopy B cnenudika-
Lii € ZOLIJIBHOIO 3 NPAKTUYHOI TOYKHU 30py i BUIIJIMBAE 31 CTPOKOBO-
ro xapakTepy JoroBopy mnoctaBku [2, c. 80]. BogHoyac npaBuJio
Npo BH3HAYeHHA IpejMeTa JOTOBOPY NOCTaBKU y chenudikauii
He € 060B’SI3KOBOI0 YMOBOIO i BUKOHYETBCS 3a JJOMOBJIEHICTIO CTO-
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piH. AHaJjioriyHy nosuLilo 3alHAB i Bumuyil rocnofapcbkKuil cyn
Ykpainu. Tak, y cBoi mocraHoBi Bix 25.12.2007 p. (cnpaBa
Ne 29/375-07) BUCJIOBUB NPaBOBY MO3UILil0, [0 CKJIaJeHHs Ta mij-
NnUcaHHA crneyudikauii 1o JoroBopy He € 060B’SI3KOBOI0 BUMOTOH0
Ta 3A4iACHIOETHCS Ha po3cy, cTopiH [3].

OpHak SKIIO AOrOBOPOM IepeabadeHa MOCTaBKa TOBapy 3a
cnenudikalliero, To moTpi6HO opopMIIIOBATH crelfudikamii Ha moc-
TaBKY KO>KHOI napTii ToBapy. B iHIIoOMy BUNaZKy Lie MOXe MpU3Bec-
TH /0 HeTaTUBHUX HACiJIKIB A/ cTopiH. Hanpukaan, y cBoiit moc-
TaHoBi Bix 13.03.2019 p. (cnipaBa N2 904/2158/18) BepxoBHuii Cy/
BiZIMOBUB Y CTATHEHHI 3 MOKYIIA MeHi Ta mTpadiB 32 HECBOEYACHY
OIJIATy [0 JOTOBOPY MOCTaBKH, OCKIJIbKA BCTAaHOBUB, 1[0 CTOPOHU
3abyJsi ykjaacTy cnepudikalio 4o JOroBOpy Ta MOCTaBUJIU TOBap
3a BHUJATKOBOK HakJaAHOoW. [locTaBka ToBapy IO HakJaJHIU
€ OKpeMWM, iHIIUM MPaBOYUHOM [4].

IcToTHOIO yMOBOIO [0roBOpy NHOCTaBKM € LiHa. lliHa Ha
TOBAp 3a3HAYa€TbCsi B CaMOMY /[IOTOBOpi IOCTaBKH, a TaKOX
MoXKe OyTH 3a3HayeHa, K i NpeJMeT J0ToBopy, B crnenudikarii,
L0 € HeBiJy'EMHOIO HOT'0 YaCTHUHOIO.

[liHa Ha ToOBap y AOroBOpi MOCTAaBKU 3a3HAYAETHCA Y I'PUB-
HsAX. BogHoyac nosioxkeHHs1 4. 2 cT. 524 IIK Ykpainu nepejbayae,
110 CTOPOHU MOXYTb BHM3HAYWUTH I'POLIOBUI €KBiBaJieHT 3060B’sl-
3aHHA B iHO3eMHiH BaJIOTI.

fAkmo y 3060B’13aHHI BH3HAUYeHO TPOLIOBHUM €KBiBaJIeHT B
iHO3eMHIill Ba/lOTi, CyMa, 1110 MiAJsAra€e CIJaTi y TPUBHSX, BU3HA4a-
€TbCs 32 0iI[iHHKUM KypcoM BiZiOBiHOT BaIIOTH HA JleHb MJIATEXY,
AKII0 IHIIWHI NOPAAOK Il BU3HAYeHHHA He BCTaHOBJIEHUH JJOTOBOPOM
a60 3aKOHOM YU iHIIKMM HOPMaTHBHO-IPAaBOBUM aKTOM (4. 2 cT. 533
K Ykpainu).

AHasioriuHy mo3unilo 3alHAB i BUuK rocnopapcbkui cyz
Ykpainu. Tak, y cBoid mnoctaHoBi Bix 14.11.2016 p. (cnpaBa
Ne 908/1024/16) 3a3Ha4yuB, 10 NPUINKCHA YUHHOI'O0 3aKOHO/JAaBCTBA
BM3HAYalOTh HaLliOHAJIbHY BaJIIOTY YKpaiHH, K €JUHUNA 3aKOHHUU
MJIaTKHUHK 3aci6 Ha TepuTopil YKpaiHH, BOoJHOYAC HE MICTATh 3a-
6OpOHM BHU3HAYEHHS I'POLIOBOTO eKBiBaJieHTa 3000B’sI3aHHS B iHO-
3eMHil BasoTi [5].
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CTpok fAil AOoroBOpy MOCTaBKHU € 3BUYalHO yMOBOW. CTaTTAa
267 TK Ykpainu nepenbadae, 10 JJOroBip MOCTaBKU MoOxe 6yTH
yKJIaJleHU Ha OfWH piK, HAa CTPOK Oijbllle 0JHOTO POKY (ZOBro-
CTPOKOBHM J0roBip) abo Ha iHIIKMH CTPOK, BU3HAYEHUN YrOAO0M0
cTopiH. fAKuio B JoroBopi CTpok Horo [Jii He BU3HaueHUH, BiH
BBaXKAEThCS yKJIaJleHUM Ha OJIUH PiK.

Ao B OBroCTPOKOBOMY JOTOBOPI KIJIbKICTh NOCTaBKU BU-
3HAYeHO JIMIIe Ha pik abo MeHIIWH CTPOK, y JIOrOBOpi MOBHUHEH
OyTH nepenbdayeHUN MHOPSALOK INOTO/JKEHHSI CTOPOHAMHU CTPOKIB
IIOCTaBKU HA HACTYIIHI Nepiofgy A0 3aKiHYeHHA CTPOKY Ail JoroBo-
py. fkio Takuit Nopsilok He nepefbayeHUM, JOroBip BBAXKAETbCSA
yKJIaJleHUM Ha OJIUH PiK.

Ctpok fii goroBopy ciifi BiAPi3HATH BiJj CTPOKIB MOCTaBKH.
CTpok IocTaBKM TOBapy — Lie NMOroJpKeHUHW CTOPOHAMM i BU3Haue-
HUU B floroBopi nepiof (nepiofu), NpoTAroM sIKOro nocrayajJbHUK
3000B’s13aHUM NepeAaTH ToOBap NoKymnueBi. Po3pi3HAOThL 3arasb-
HUH CTPOK NOCTABKU TOBApy Ta OKpeMi (4acTKOBi) CTPOKU MOCTaB-
KU NIeBHUX NapTil ToBapy.

3araJibHUH CTPOK MOCTaBKM 36ira€Tbcs 3i CTpoKOM Aii camo-
ro J0roBOpYy - Lie BiApI30K 4Yacy, IPOTATrOM SKOr0 NMOCTa4yaJbHUK
MOBUHEH 3/iHCHUTH NOCTaBKY BCi€l nepesbayeHol JOTOBOPOM Ki-
JIBKOCTI IpOAyKLil.

OkpeMi (4acTKOBi) CTPOKU — OKpeMi Bifipi3Ku 4yacy B MexKax
CTPOKY Aii JOrOBOpPY MPOTArOM SIKMX 3/iMCHIOETHCA NOCTaBKa Mpo-
JOyKIii YacTUHAMH, OKPEMUMU MapTisiMH [6, ¢. 220].

CTopoHu HajileHi IpaBOM BCTAHOBJIIOBATH KOHKPETHI CTpoO-
KM II0CTaBKHY TOBapiB y Mexax Jii JoroBopy NOCTaBKH 3 ypaxyBaH-
HSM HeoOXiZHOCTI pUTMiYHOrO Ta Ge3mnepebGiliHOro MocTayaHHS
TOBapiB CIOKUBayaM, SKIIO iHIIe He mepefb6ayeHO 3aKOHOJABCT-
BOM. lle noB’si3aHO 3 TUM, 110 Cy6’€KT rocrnojapoBaHHsA i€ Bigno-
BiIHO [10 MEBHOrO0 IJIaHy pPOOGOTH, MA€ NMeBHi TEXHOJIOTIUHI LUKIIH,
sIKi IOTPeOYIOTh CBOEYACHOI, pUTMIYHOI Ta MepioUYHOl MOCTaBKH
TOBapiB.

TakuM 4YMHOM, ICTOTHMMH YMOBaMHU J[OTOBOPY IIOCTaBKHU
€ yMOBa Ipo npeAMeT Ta yMOBa Npo LiHy. HemocArnenHsa cropo-
HaMHU y HaJIeXXHiH ¢opMi 3roau xo4ya 6 mo oAHIN i3 nUX iCTOTHUX
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YMOB AOTOBOPY NNOCTaBKH MOKe€ CTaTH HaCJIi,ZLKOM BHU3HAHHA TAKOI'O
AOTOBOPY HEYKJIAAEHUM.
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YasHa Bopo6eus,

acnipaHTKa Kadenpu
LUBIJIBHO-NIPABOBUX AUCLHUILIIH
(/Ivgiscobkutl depacasHull yHisepcumem
8HympiuwHix cnpas)

INPOLECYAJIbHI YMOBH 3ACTOCYBAHHA
IHCTUTYTY 3A/IMIIEHHA 3AABU BE3 PO3IJIAAY
Y PA31 IOBTOPHOI HEABKHU ITO3UBAYA
B CYJOBE 3ACIJAHHA

3 npuiHATTSAM 3akoHy Ykpainu «I[Ipo BHeceHHs 3MiH A0 ['oc-
MOApChKOTr0 MPOoLeCyaJbHOr0 KoJeKcy YKpainu, LlusisbHOro npo-
1ecyaJqbHOro KoJiekcy Ykpainu, Kogekcy agMiHicTpaTUBHOrO Cy/0-
YUHCTBA YKpaiHU Ta iHIIMX 3aKOHOJABYMX aKTiB» [1] 3akoHoja-
Bellb CYTTEBO 3MIHUB NiJXiJ 00 TPAKTYBaHHA HACJAIAKIB HEIBKU
YYaCHUKIB cpaBU B CyZ0Be 3acifjaHHA abo ioro 3anuiieHHs. Tak,
BigmoBigHO A0 4. 1 cT. 223 lluBiNIbHOrO NpoleCYyalbHOTO KOJEKCY
Ykpainu (mani - UIIK Ykpainu) [2] HesiBKa y cynoBe 3acijjaHHS
6yib-IKOr'0 yYaCHHUKA CIIPaBU 32 YMOBH, 1110 HOr'0 HAJIEXKHUM YHHOM
MOBiJOMJIEHO PO ATy, Yac i Micue LbOro 3acijaHHd, He IlepelKo-
JKa€ po3rJigAy CIpaBH IO CYTi, KpiM BUNIaZKiB, BU3HAYEHUX CT. 223
HOIIK Ykpaiuu.

Axmo yyacHUk cnpaBd abo Horo npeacTaBHUK OyJid HaJlex-
HUM YHWHOM IIOBiJIOMJIEHI IIpO CYyZAOBe 3acifjlaHHf, CyJ, pO3TJsAJA€E
CIpaBy 3a BiJICYTHOCTI TaKOTO y4YaCHUKA CIpaBu y pasi: 1) HessBKHU
B CyJIOBe 3aCiJlaHHs y4YaCHUKa cnpaBu (HMoro npejactaBHUKa) 6e3
MOBAXXHUX MPUYHUH ab60 6e3 MOBiJOMJIEHHSI MPUYUH HEeSBKH; 2) IMO-
BTOPHOI HESABKH B CyZI0Be 3acilaHHsI yYaCHUKa cripaBu (Horo mpej-
CTaBHHUKA), KpiM BiANoOBija4ya, He3aJIeXXHO BiJi MPUYMH HESBKH;
3) HesABKU NpeJCTaBHUKA B CyJOBe 3acifjlaHHs, KLU0 B CyZoOBe
3acilaHHa 3'ABWJIAcSd 0c006a, IKy BiH mpeJcTaBJjs€, abo iHIIKK i
npejCcTaBHUK; 4) HeABKU B CyJlOBe 3acCiflaHHS yyacHUKa CIpPaBH,
SKILO 3'fIBUBCA HOro NpeACTaBHUK, OKPIM BUNAJKIB, KOJIU CYJA
BU3HAaB $BKy y4YaCHMKa cmopaBu o060B’sa3koBoro (4. 3 cT. 223
LIIK Ykpainu).
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Y pa3i noBTOpHOI HesIBKM NO3UBaya B Cy[0Be 3acifjlaHHsA 6e3
HNOBaXHUX NPUYMUH ab60 HEMOBiJJOMJIEHHSI HUM NP0 NMPUYUHU HesB-
KU Cy/i 3a/IMLIa€ MO30BHY 3asBy 6e3 po3rJisy, KpiM BUNAJKY, KLU0
BiZ HbOrO HaAillLIa 3asiBa PO PO3IJIsLA, CIpaBy 3a MOro BifCyTHO-
CTi, i Horo He3'sIBJIEHHsI He MepelIKOoKaE BUpileHHI0 ciopy (4. 5
ct. 223 UIIK Ykpaiun).

CucteMHO-JIOTIYHEe TJIyMauyeHHS LUX YacTUH CTaTTi 223
LIIK Ykpainy, 30kpema, i npasosux HopM LIIK Ykpainu B wmiziomy,
JlI03BOJISIE 3pDO6UTHU BUCHOBKH, 1[0 Y BUMAJKy MOBTOPHOI HESIBKU
I03UBaya B CyJOBe 3aci/JaHHsl 3aKOHO/AaBellb Nepe6ayvaE [Ba allb-
TEepHAaTUBHI HACAiAKU: MPOJOBXEHHS PO3IJsA] CyAOM CHpaBu 6e3
TAaKOro y4acHUKa CyJOBOr0 Mpolecy (Takhil HacJiloK, 30KpeMa,
nepenb6adeHud 4. 3 ct. 223 UIIK Ykpainu) a6o 3ajaullleHHS MO-
30BHOI 3asBU 6e3 po3riany (ued HacaifioK, BCTaHOBJEHUM 4. 5
cT. 223 LMK Ykpainu), a npaBo BUGOpPYy OJHOTO 3 HUX 3a/JMIIHB
Ha pO3CYJ CyAy.

HacnigkaM noBTOpHOI HeSIBKM M03MBava B CYy/l0BE y BUTJSA[I
3aJIMLIEHHS] N030BHOI 3aaBU 6e3 po3r/isaay okpim u. 5 ct. 223 LIIK
Ykpainu npucBsiyenuit i n. 3 4. 1 ct. 257 UIIK Ykpaiuy, BignosigHo
Jl0 KOTPOro CyJ NOCTAaHOBJISIE yXBa/y NpO 3a/JUIlIEeHHs N030BY 6e3
pOo3rJsAAy, KLU0 HaJIeXKHUM YHHOM MOBiZjoMJIEeHHH 03MBay MOBTO-
PHO He 3’IBUBCSl B CyJl0Be 3acifjaHHs abo He MOBiJIOMUB IPO MpPH-
YUHU HeABKH, KpiM BUIIaJAKYy, AKLIO0 BiJi HbOr0 HaJiHIIa 3asBa Mpo
pO3rJisij, cpaBH 3a Horo BifcyTHOCTI i Horo He3'siBJIeHHS He Tepe-
IIKOJKA€E PO3IJIAAY CIpaBH.

Ak 6auuMo, xo4a 1ii ABi HOPMHU i MPUCBSAYEHI BpETYJIIOBAHHIO
OZJHOMY i TOMY 2K HacJliKy HEIBKU II03MBaya B CyJl0Be 3aCilaHHA —
3aJIMLIEHHIO 3as1BU 6e3 po3rJisjy, OJHaK caM IepeJsiik YMOBH 3aCTo-
CyBaHHS LbOT'0 HaCJiJIKy B IJUX IBOX HOpMaM 3aKoHoOZaB1eM chop-
MyJIbOBAaHUU HEOJHAKOBO.

[IpoBiBIIM cucTeMHUN aHai3 4. 3 cT. 223 Tanm. 3 4. 1 cT. 257
UIIK Ykpainy, MoXHa BUAIIMATU TaKi CHiJIbHI AJi LUX ABOX HOPM
YMOBM 3aCTOCYBaHHS IHCTUTYTY 3a/UIIEHHS 3asiBU 6e3 PO3Iisaay
y BUINAJKy NMOBTOPHOI HesIBKM NO3MBaya B Cy[0Be 3aciflaHHA: IO-
BTOpHa HesiBKa MO3MBaya B CyJ0Be 3acijlaHHs; HEeNOBiJOMJIEHHS
HUM PO NPUYUHHU HESIBKYU; HEHAJXO[PKeHHH BiJi M03MBaya KJIOINO-
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TaHHS PO PO3IJIsA CIpaBU 3a HOro BiJICYTHOCTI; He3'siBJIeHHA MO-
3MBaya [lepelIKo/Ka€E po3rJsaly CIpaBH.

BigiMiHHUM y QopMyJitOBaHHI LIMX HOPM € Te, I10: ¥ 4. 3
ct. 223 HIIK YKpalHu BUAIIAETBCA TaKa YMOBA K BiICYyTHICTb I10-
Ba)XKHUX [IPUYMH HesSBKU N03MBayva B CyJlOBe 3acilaHHs, ay 0. 3 4. 1
cT. 257 UIIK Ykpainu - HajiexHe MOoBioMJIeHHS [T03MBayva Ipo 4yac
Ta Miclie Cy,0BOr0 3acijlaHHS.

[Ipo mepeJiik yMOB 3aCTOCYBaHHSA iIHCTUTYTY 3aJIMLLIEHHS 3as-
BU 0€3 PO3rJisAy y BUMAJKy NOBTOPHOI HESIBKU M03MBaYa B CyZ0Be
3acilaHHA HeOHO3HA4YHO 3a3HAa4Ya€ThCA 1 y CyZ,0Bil IpaKTUL.

Tak, Hanpukaz, Bepxosuuii Cyi, B OAHUX ClIpaBax 3a3Hayvae,
110 NMPaBOM Ha 3a/IMUIEHHS 3asBU 6e3 po3MVIAAY CyJ HaJijleHul
Jivile 3a CYKyNHOCTi IeBHUX YCTAHOBJIEHUX 3aKOHOM YMOB: HaJeX-
HOI'0 NIOBiZJIOMJIEHHS NT03MBa4a IIPo 4ac Ta Micue CyZ0BOro 3acifjaH-
Hf; TOBTOPHOI HesIBKH [103MBaya B Cy/l0Be 3aCifJaHH4, AKa B TAKOMY
pasi BU3HAETbCA SK Apyra NOCHiIb HesIBKA; HEHaAXOJKeHHs BiJ
[03MBaya KJIOMOTAaHHA NpPO PO3IJsj COpaBH 3a WOro BiACYTHOCTI
i Moro He3'siBJIeHHS NEPEeIKO/Ka€e po3IsaAy cnpasH [3].

B iHIIKX 3a3Hayag, 1[0 YMOBaMH 3aJIUIIEeHHS 1030By 6e3 po3-
[JIly Y BUIIQAKy TOBTOPHOI HESIBKU B Cy/l0Be 3acCiZjJaHHsA N03MBava
€: IOBTOPHA, TOOTO Apyra MOoCHijib HesIBKa I03MBava B Cyl0Be 3aci-
JIaHHS1; TOBiJOMJ/IEHHS I03MBaYa NpOo CyJ0Be 3acCiflaHHA HaJeXHUM
YHUHOM; BiZICYTHICTb NOBaXXHUX PUYMH HesIBKU I03MBayva B CyJl0Be
3acijaHHs a60 HeNoBiJOMJIEHHSl MO3UBAaueM PO NMPUYUHU HOrO
HesIBKM B CyZ0Be 3acCifjlaHH#; BiJ Mmo3uBaya He HaJAxoAuJa 3asBa
Ipo po3IJisJ CIpaBU 3a HOro BiACYTHOCTI i Horo He3'siBJIeHHs Iie-
pelKo/Ka€e po3rJsay cpaBu [4].

Ha nawy aymky, BUXOAAYU i3 CUCTEMHO-JIOTIYHOrO TJyMa-
yeHHs ctaTteit 223 ta 257 HIIK Ykpainu, 30kpeMa, i NpaBOBUX HOPM
LIK Ykpainu B 1ijioMy, 0 YMOB 3aJIMIIEHHS MO30BHOI 3asiBU 6e3
po3rJAAy y BUNaJKy NOBTOPHOI HeIBKM B CyJl0Be 3aCilaHHA N03H-
Baya CJIiJi BiiHECTHU: HaJIeKHe NOBiJJOMJIEHHA I03KMBa4a NIpo 4ac Ta
Micle Cy[l0BOTO 3acCifjlaHHs; TOBTOpPHA HefBKa NO3UBaya B Cy/0Be
3acCilaHHA; BiICYyTHICTb NOBAXXHUX NPUYUH HEABKHU II03MBava B Cy-
JloBe 3acijlaHHs abo HeNoBiJJOMJIEHHSl M03WBayeM NP0 NPUYMHU
HWoro HesIBKM B Cy/0Be 3acifaHHS; HEHaAXOJKeHHs Bij, mo3uBada
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KJONOTAaHHA MNpPO pO3IJfAJ COpaBd 3a HOro BiJCYTHOCTI;
He3'sIBJIEHHS 03MBava IePeIKo/KaE PO3IJIALY CIPaBH.

1. Tlpo BHeceHHs 3MiH A0 ['ocroAapCchbKOTO MPOLECYaJIbHOTO KOZEKCY
Ykpainy, JuBizibHOrO npouecyaibHOro kojekcy Ykpainu, Kogekcy aaminicT-
pPaTUBHOTO CYyJOYMHCTBAa YKpaiHM Ta iHIIMX 3aKOHOLABYMX aKTiB: 3aKOH
Ykpainu Big 03.10.2017 poky Ne 2147-VIII. Bidomocmi BepxosHoi Padu. 2017.
Ne 48. Ct. 436.

2. JuBinbHUNA mpolecyasibHUM KoJeKc YKpainu Big 18 6GepesHs
2004 poky Ne 1618-1V. URL: https://zakon.rada.gov.ua/laws/show/1618-15
(maTa 3BepHeHHs: 26.11.2020).

3. YxBana KacauiitHoro nuBinbHOro cyny y ckiaafi BepxosHoro Cyay
Big 10 ciunsa 2019 poky y cmpaBi Ne 759/15383/17. URL: http://reyestr.
court.gov.ua/Review/79214762 (nata 3BepHeHHs: 26.11.2020); YxBana Kaca-
LiHOTO LUMBIJIBHOTO cyAy y ckiaazai BepxosHoro Cyay Big 28 ciunsa 2019 poky
y cnpaBi Ne 346/3736/15-u. URL: http://reyestr.court.gov.ua/Review/
79615863 (naTa 3BepHeHHs: 26.11.2020); YxBana KacauiliHoro 1nuBisbHOro
cyny y ckiaaai Bepxosnoro Cyay Big 31 ciunma 2019 poxky y cnpasi
Ne 442/2263/18. URL: http://reyestr.court.gov.ua/Review/79543589 (maTta
3BepHeHHs: 26.11.2020); YxBasa KacauiiiHOro uuBiJbHOro CyAy y CKJafi
BepxoBHoro Cyny Big 10 »xoBTHs 2019 poky y cnpaBi Ne 128/447/19. URL:
http://reyestr.court.gov.ua/Review /84975677 (zaTta 3BepHeHHs: 26.11.2020).

4. YxBana KacauifiHoro uuBifbHOTO cyAy V ckaaji BepxoBHoro Cyay
Big 25 ciuna 2019 poky y cmpasi Ne 760/2323/17-u. URL: http://reyestr.
court.gov.ua/Review /80918792 (naTa 3BepHeHHs: 26.11.2020); YxBasa Kaca-
LiHOro LUBIJBHOTO cyAy y ckaaAi BepxoBHoro Cyny Biz 3 kBiTHA 2019 poky
y copaBi Ne 607/14114/16-u. URL: http://reyestr.court.gov.ua/Review/
81437284 (nata 3BepHeHHs: 26.11.2020).
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Ipakniii F'o6Geuist,

acnipaHT kadeapu
LIMBIJIBHO-NIPABOBUX AUCLHUILIIH,
a/IBOKaT, KepyloUuui napTHep

AO «I'o6euyist i mapTHepU»,
(/Tvsigcbkull depocasHull yHigepcumem
8HympiwHix cnpas)

3AKOHO/IABYUH IIJTIOPAJII3M
Y KOHTEKCTI IIOHATTA A0IIOMOTI'H,
IO HAJAETBCA AABOKATOM

IOpuanyHi nocayry - Le MOCAYTH i3 3aXUCTy IpaB Ta iHTe-
peciB rpoMajsiH, OPUAUUYHUX 0Ci6, B TOMY YMUCJi Jlep»KaBy, y Aep-
»KaBHUX OpraHax i B cyAi, nepes 6yAb-aKUMHU Qi3sMYHKMMU i IOpUAU-
YHUMHU ocobamu [8].

3akoH Ykpainu «IIpo 6e30mjaTHY NpaBoOBYy JONOMOIY» PO3-
MEXOBYE IIOHATTA «IIPAaBOBA JOIIOMOra» Ta «IIPaBOBi MOCIYTU»:

- IIpaBOBa JAOIOMOTra — HaJJaHHHA MPAaBOBUX IOCJAYT, COPAMO-
BaHMX Ha 3abe3neyeHHs peaJsisalii npas i cBo60/ JIIOAWHU i rpoMa-
JNSHWHA, 3aXUCTy IMX MpaB i cB060, IX BiIHOBJIEHHS y pa3i mopy-
IIeHHA [6];

- MpaBoOBi MOCJAYTH — HAaJJaHHS MpaBoBoi iHpopmallii, KoOHCY-
JIbTallill i po3’sicHeHb 3 IPAaBOBUX NUTAHb; CKJIaJeHHS 3asB, CKapT,
npouecyaJbHUX Ta iIHIIMX JOKYMEHTIB IPaBOBOTO XxapaKTepy; 34i1-
CHEHHS NpeJICTaBHUITBA iHTepeciB 0co6U B CyJaX, iHUIMX JepKaB-
HUX OpraHax, OpraHax MiCLleBOr0o CaMOBPSZyBaHHs, lepe], iHIHUMHU
ocobaMy; 3abesneyeHHsI 3aXUCTy 0COOM BiJ 0GBUHYBayeHHs; Ha-
JlaHHs1 0c06i fonoMoru B 3abe3nedyeHHi JOCTYNy 0COOU [0 BTOPUH-
HOI IPaBOBOI JONOMOTM Ta MeAiaLii [6].

Tob6To, 1k 6a4MMO y BKa3aHOMY BHIlle 3aKOHOJaBYOMY AKT]
3Ha4YeHHS TepMiHy «IIpaBOBa AOIOMOra» NOAAETbCA Yepe3 BU3HA-
YeHHS MOHSATTS «IIPAaBOBi MOCAYTU».

3akoH YkpaiHu «[Ipo apBoOKaTypy Ta aJjBOKAaTCbKy Aisl/ib-
HICTBb» ONepye TepMiHaMM «aJBOKATCbKa [JifJIbHICTb», «3aXUCT»,
«IpefCTaBHULITBOY», «iHIi BUJU IPABOBOI JOIIOMOTU»:
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- aJIBOKATCbKa JisJIbHICTh - He3aJsiexxHa npodeciiiHa Jisiib-
HICTh aJiBOKaTa IOJO0 3JiMCHEHHS 3aXUCTy, NpeACTaBHUITBA Ta
HaJlJaHH$ iHIIMX BU/IiB IPaBOBOI AOMOMOTHU KJi€HTY [5];

- 3aXHCT - BM/J, aJIBOKATCbKOI AiIJIbHOCTI, 1110 MOJISITAE B 3a-
6e3rnedyeHHi 3aXUCTy NpaB, CBOOOJ i 3aKOHHUX iHTepeciB Nif03po-
BaHOT0, 00BUHYBA4YE€HOTO, MiJICYTHOT0, 3aCyA>KEHOT0, BUIIPAB/IaHO-
ro, 0COOH, CTOCOBHO SIKOi Nepes6avyaeTbCs 3aCTOCYBaHHS MPUMYCO-
BUX 3aX0/1iB MEJUYHOT'0 Y BUXOBHOTO XapaKTepy ab0 BUPILIYEThCSA
MUTAHHSA NOPO IX 3aCTOCYyBaHHA y KpPUMIiHAJbHOMY MNpPOBA/PKEHHI,
0C0o6H, CTOCOBHO SIKOI pO3IJISiJa€EThCs MUTAHHS PO BUAAYY iHO3e-
MHill JepxkaBi (ekcTpazulilo), a TakoXK 0coOU, siKa MPUTATAETHCS
J0 aAMiHiCTpaTUBHOI BiAOBIZANBHOCTI Mif Yac po3rjdany ClpaBU
npo aAMiHicTpaTHBHE MpaBonopyuieHHs [5];

- IpeICTaBHULITBO — BUJ, aZlBOKaTCbKOI JiJIbHOCTI, 1110 I0JIf-
rae B 3abe3nedeHHi peasisalii npaB i 060B’s13KiB KJIiEHTA B I[UBiJb-
HOMY, FOCIIOZIApCbKOMY, aZIMiHICTPaTUBHOMY Ta KOHCTUTYLiHHOMY
CYJIOYHMHCTBI, B IHIIUX Jlep>KaBHUX opraHax, nepep ¢pisuyHuMu Ta
IOpUAUYHUMHU 0cob6aMHy, IpaB i 060B’3KiB MoTepmisioro mizg yac po-
3rJgAy ClpaB PO aJMiHICTpAaTUBHI NpPaBONOPYLIEHHS, a TaKOX
npas i 060B’s3KiB NOTEPIiIOro, MBIJILHOTO MO3MBAYa, IUBIJILHOTO
BiZmoBizaya y kpuMiHa/ibHOMY IpPOBaKeHHi [5];

- iHIIi BUAY NPaBOBOI JOMIOMOTH — BUAU a/IBOKATChKOI Aislib-
HOCTi 3 HaJaHHS TpaBoBoi iHdopwmalii, kKoHCyAbTalil i po3’sc-
HeHb 3 IPAaBOBUX NHUTaHb, IPABOBOI0 CYNPOBOAY JisJIbHOCTI KJi€H-
Ta, CKJaJeHHHA 3asB, CKapr, NpolecyajJbHUX Ta iHIIHUX JJOKYMeH-
TiB MpaBOBOro xapakTepy, COIpPSIMOBaHUX Ha 3abe3nmeyeHHs peaJi-
3anil mpaB, cB060/, i 3aKOHHUX iHTepeciB KJi€HTa, HeAOMyIIeHHs
IX MopylieHb, a TAKO Ha CIPUAHHA IX BIIHOBJIEHHIO B pasi nopy-
meHHA [5].

BapTo nigkpecauTy, mwo y cT. 59 KoHctutynil YkpaiHu BUKO-
pUCTaHO iHIIMKA TEpMiH, a caMe «IpaBHUYA Jonomora» [3]. Bigmo-
BigHO A0 LlMBifibHOrO MpolecyalbHOro Kojekcy Ykpainu [7], Toc-
M0JlapCbKOT0 MIpolecyalbHOro kojekcy Ykpainu [1] ta Kopekcy
aJIMiHiCTPaTHUBHOIO CYJJOYMHCTBA YKpaiHU [2] Tak0K BUKOPUCTAHO
TepMiH «MpaBHUYA JonoMora», a KpuMiHaibHUI npouecyalbHUR
KoJleKC YKpaiHu [4] moci onepye NOHATTSAM «IIPaBOBa JI0MOMOTrax.
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[IpoananizyBaBIIM 3MICT BHUIIeHaBeJEeHUX NOHATb, BBAXKAE-
MO, 110 BITYM3HAHUM 3aKOHOZABELb BUKOPUCTOBYE NOHATTSA «IIpa-
BOBa J|0NIOMOTa», «[IpaBHUYA JOIIOMOra» Ta KIOPUAUYHA JOIIOMOTa»
AK TOTOXHi. OKpiM TOro, 0JHAKOBUMH 3a 3MICTOM CJIiJ BBaXKaTH
TepMiHU «IpPaBHUYI MOCAYTU», «IPaBOBI MOCAYTU» Ta KHOPULUAYHI
MOCJIYTH», IKi OXOIJIIOIOTHCSA Ta IMOB’sI3aHi i3 HaJlaHHAM MPaBHUYOI
(mpaBoBoi, opuaAKMYHOI) AonoMord. [lopsi 3 TUM, 3BaKalouM Ha HO-
pmMu KoHctuTyuil YkpalHM, Yy KpUMiHaJIbHOMY MpOLieCyaJbHOMY
3aKOHO/IaBCTBI, K i B iHIIKX MpollecyaJbHUX KOJleKcaX, Heo6XiaHO
3aMpoBaUTH TePMiH «IIpaBHHUYA» JIOMOMOTa.

1. T'ocnogapcbkuil npouecyalbHUA Kojekc Ykpainu Ne 1798-XII Big
06.11.91. O¢iyiiinuii caiim BepxosHoi Padu Ykpainu. URL: https://zakon.rada.
gov.ua/laws/show/1798-12/conv#Text (naTa 3BepHeHHs: 26.11.2020).

2. Kogekc aaMiHiCTpaTUBHOrO CyAO04YMHCTBA YKpaiHu Ne 2747-1V Big
06.07.2005. Ogpiyiiinuii caiim BepxosHoi Padu Ykpainu. URL: https://zakon.
rada.gov.ua/laws/show/2747-15/conv#Text (zaTa 3BepHeHHs: 26.11.2020).

3. Koucrurynis Ykpainu Big 28.06.1996. Ogiyitinuil calim BepxogsHoi
Padu Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-
%D0%B2%D1%80/conv#Text (raTa 3BepHeHHs: 27.09.2020).

4. KpumiHanpHUM mponecyanbHUH Kojekc Ykpainu Ne 4651-VI Bix
13.04.2012. Odgiyitinuti caiim BepxosHoi Padu Ykpainu. URL: https://zakon.
rada.gov.ua/laws/show/4651-17 /conv#Text (zaTa 3BepHeHHs: 26.11.2020).

5. Tlpo apBokaTypy Ta aJBOKAaTCbKy JAis/bHICTb: 3aKoH YKpaiHH
Ne 5076 Big 05.07.2012. I'osoc Ykpainu. 2012. Ne 148-149. 14 cepm.

6. [Ipo 6e3om1aTHY MpaBoBy JomnoMory: 3akoH Ykpainu Ne 3460-VI Bix
02.06.2011. Ogpiyiiinuii caiim Bepxosenoi Padu Ykpainu. URL: https://zakon.
rada.gov.ua/laws/show/3460-17 /conv#Text (zaTa 3BepHeHHs: 27.09.2020).

7.1luBiNibHUK mpouecyalbHUN KoAekc YkpaiHu Ne 1618-1V  Big
18.03.2004. Ogiyitinuti caiim Bepxosnoi Padu Ykpainu. URL: https://zakon.
rada.gov.ua/laws/show/1618-15/conv#Text (naTa 3BepHeHHs: 26.11.2020).

8. I0puauuna mocayra. Bikinedia. URL: https://ukwikipedia.org/
wiki/%D0%AE%D1%..... (5aTa 3BepHeHHs: 29.11.2020).
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Harauia 'pa6ap,

KaHAUAAT PUJNYHHX HayK, IOLeHT,
JoueHT Kadeapu

LUBIJIBHO-NIPABOBUX AUCLHUILIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

ITPABOBI HAC/TIIIKH
INOPYIIEHHA YMOB 10IOBOPY
AOBIYHOI'O YTPUMAHHA (AOT/IAAY)

Crorosni 6e33anepeyHuM € TOH PaKT, L0 Y KUTTI KOKHOI
JIIOZIMHY HAacTa€ NMeBHUH NepioA y KUTTI, KOJIM BOHA NOTpebye J0-
[y Ta YyTpUMaHHA. | He 3aBXAW TaKUM A0TJas], 3A1MCHIOETbCA
Ha J00pOBiJIbHUX Ta 6€3KOPUCIUBUX 3acajiax, TOMY 3aKOHO/aBL-
MM 3allpOIIOHOBAHO peasi3oByBaTH TakKe NpaBo Ha ocHOBiI KoHcTu-
Tyuii YkpaiHy, 30kpeMa CT. 3, B Kil 3a3HauyeHo, 110 NpaBa i CBO-
601M JIIOJUHU Ta IX rapaHTii BU3HAYaIOTh 3MICT i CIPSMOBaHICTD
nisapHocTi JepxaBu [1]. Came Tomy y lluBiJiIbHOMY KOJleKci
YkpaiHu 3aKkpilieHO MOXJIUBICTh YKJIaJleHHA JOT0BOPY LOBIYHOIO
yTpUMaHHA (J0Tas4Y).

3abesnevyeHHs NpaB i cBO6O/ JIIOJWHU € TOJIOBHUM 0OOB’sI3-
KOM /Jiep>KaBH, TOMY Ilepll 3a BCe, CJIiJ| 3a3HAa4YUTH, 1110 JaHUH 10T 0-
Bip 3akpinyienu# i B rnaBi 57 UK Ykpainu. 3okpeMa, BiAnoBigHO A0
cT. 744 1K Ykpainy, 3a J0roBopoM JI0BiYHOI'0 yTPUMaHHS (AOrJs-
Zly) oAHa cTopoHa (BiAdyKyBau) nepejae Apyriil ctopoHi (HabyBa-
yeBi) y BJIACHICTb KUTJIOBUH OYJMHOK, KBApTUPY abo0 iX 4acTHUHY,
iHIIe HepyxoMe MaHHO abo pyxoMe MaiHO, IKe Ma€ 3Ha4yHy LiiH-
HIiCTb, B3aMiH 4yoro HabyBay 3060B’a3y€eThbcs 3abe3neyyBaTH Bifuy-
»KyBaya yTpUMaHHAM Ta (a60) for/isa10M AoBidHO [2].

[Tonpu HasABHIiCcTH odilliliHOr0 3a3HavyeHHd B LK BU3HayeHHS,
HAyKOBIli MO-pi3HOMYy po3yMiloTh 1ieil goroip. Tak, Ha AYMKY
M. JloJIMHCBKOI, AOTOBip AOBIYHOrO YTPUMaHHA — Lie JOBrOTpPUBaA-
JIUM NpaBOYMH NpO MepexiJy y BJIACHICTb MaiiHa (HepyxoMoro
YY [{HHOTO pyXOMOTIO0) Mi/i B3aEMHe 3060B’si3aHHs HabyBaya 11010
HaJlaHHs BiA4dyKyBaudy JOBiYHOro yTpuMaHHs Ta (a6o) gorjsny,
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KWW TNigasArae o60B’S3KOBOMY HOTapiaJbHOMY IOCBiueHHIo,
SIKII0 HOro mpeAMeTOM € HepyxoMe MaiHo [3, ¢. 318-324]. B cBoro
yepry M. TkayeHKO BU3Ha4a€ JOroBip AOBIYHOIO YTPUMaHHA fK
JloroBip, 3a SIKMM OJiHa cTOpoHa (Biuy>KyBayu) nepejae Apyrii cTo-
poHi (HabyBaueBi) y BJACHICTb KUTJI0BUU OYJUHOK, KBAapTUPY ab0
ix yacTuHy, iHIlle HepyxoMe abo pyxoMe MalHO, siKke Ma€ 3HAYHY
LiHHICTb, B3aMiH 4Y0oro Ha6yBa4y 3000B’I3yETHCS 3a6e3MeuyBaTH Bi-
J4yKyBada abo TpeTio 0co6y, BU3HAYEHY Y AOT0BOPi, yTPUMaHHIM
Ta (a60) morss oM J0BiUHO[4, c. 84].

Axmo > aHasizyBaTH MpPaBOBI HACAIJKU NOPYLIEHHA YMOB
JLOTOBOPY LOBIYHOrO YTPHUMaHHS, TO AOPEYHO 3a3HAYUTH, 110 IJ1a-
Bow 49 1K 3akpinyieHo 3arajibHi 3acajiy 110/10 3a6e3NeYyeHHs pi3-
HUX 3060B’13aHb, B TOMY 4YHMCJIi ¥ THX, 110 BUHUKAIOTbh BHAC/IiA0K
Jii joroBopy [OBiYHOrO yTpuMMaHHA (Zorjszy). Xoda 3aKOHOJa-
Bellb i He pOOUTD aKLeHT 3 NPUBOAY TOro, IKUM 3acib 3abe3neyeH-
Hs 3060B’s13aHHS Kpallle BUKOPUCTOBYBATH B TOMY UM iHIIOMY LjU-
BiJIbHO-IPAaBOBOMY [JOTOBOpi, OJHAaK BU3HA4ya€, L0 JOTOBOPOM
abo 3aKOHOM MOXYTb OYTH BCTAaHOBJIEH iHIII BU/U 3a6e3Mne4eHHs
BUKOHaHHS 3060B’I3aHHS.

CyTHICTb [OTOBIipHUX BiIJHOCHUH BUPAXKAETHCA y TOMY, LIO
KJIIOYOBUM BHUCTYIAE LiJb JAHOTO JOrOBOPY, a CaMe, B3aMiH Ha CBOE
MallHO, OTPUMaTHU JOIJIs1J, BiJf 0COOM Ha SIKY 3TiIHO JJOrOBOPY MOK-
JIaZIeHO Takui 060B’A30K. BapTo, TakoXK, BiIMiTUTH, 1110 ¥ JOrOBOPi
Ma€e 6yTH Y4iTKUU MepeJliK, 1110 caMe BXOAUTb B 060B’SI3KU 110 J0TJIs-
Jly 4 YTPUMaHHIO i 3BOPOTHO, BiJ| Biuy>KyBaua, nepesiik MalHa,
[AKe MicJg CMepTi NepexoAuTb Y BJIACHICTb, KOPUCTYBaHHA Ta poO3-
nopsi/pKeHHs HabyBaya.

daxTU4HO, Mic/s YKJIaJeHHs JOroBOpY JOBIiYHOr'0 yTpUMaH-
HA (#orasAay) i o MOMEHTY cMepTi Bijuy»>KyBaya HabyBau OTpUMYE
JiYlle IpaBa BOJIOLIHHA Ta KOPUCTYBaHHA MaWHOM. [IpaBo posmno-
pSAJKeHHs] MallHOM y NMOBHOMY 00Cf3i NMepexoAuTb A0 HabyBaya
nicjis cMepTi BiguykyBayva [4, c. 189].

3abe3nevyeHHsI BUKOHAHHS JJOrOBOPY AO0BIiUHOTO yTpPUMaHHSA
(morasny) pernameHTyeThcs cT. 754 LUK Ykpainy, 3a ko010, HabyBay
He Ma€ Ipasa [0 CMepTi Big4yKyBaya NpoJaBaTy, JapyBaTH, MiHsA-
TH MailHo, epe/iaHe 3a JOTOBOPOM JIOBiYHOr0 YTpUMaHHS (JOTJs-
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Zy), YKJaJaTH I0J0 HbOrO JOroBip 3acTaBu, NlepejaBaTH HOro
y BJIaCHicThb iHINIM oco6i Ha miAcTaBi iHIIOro mpaBo4YMHY. Kpim
TOTro, Ha MaliHO, NepejaHe HabGyBauy 3a JOroBOPOM JOBiYHOrO
yTpUMaHHA (AOrJs/y), He MoXe 6y TH 3BEPHEHE CTATHEHHS MPOTS-
roM JKUTTS BiguyKyBaua. BTpaTa (3HHILUEHHS), MOLUKOJKEHHS
MaliHa, sike 6yJI0 TNepeZlaHe HaOyBayeBi, He € MiJCTaBOW JJIs
NMPUIMHEHHS YW 3MeHIIeHHS1 06cAry #Horo o6OB’sA3KIB mepef,
Bil4y>KyBayeM.

3 orsisgy Ha BKasaHi Hopmy, bisoycos 10. B., Jlosinceka C. B.,
Pycy C. JI. cnpaBeA/IMBO CTBEP/XKYIOTh, 1110 3acC06aMU 3aXUCTY iHTe-
peciB BiZjuy»KyBaya 3a JJoroBOPOM JIOBiYHOI'0 YTPUMaHHA (JOIJIALY) €:

- mo36aBJieHHs HabyBada NpaBa pO3MOPS/KEHHS MaWHOM,
nepeJjaHuM oMY 3a JOTOBOPOM JI0OBiYHOTO yTPUMaHHA (J0TAA94Y);

- 3abopoHa 3BepHEHHS CTATHEHHS Ha MallHO HabyBaya npo-
TATOM XXUTTA BiAUyKyBaya;

- NOKJIQJJaHHS PU3UKY BHUINAJKOBOTO 3HHULIEHHS (MOILKO-
JPKeHHS) MaliHa Ha HabyBaua, sike oMy 6yJ10 nepejiaHo [5, c. 195].

JlopedHHM € MpoaHa/i3yBaTH 3a3Ha4yeHi 3aco6u 3abe3neyeH-
HSl IOrOBOPY AOBIYHOTO yTPUMAaHHA (AOTJAAY) AeTalbHille.

Tak, f0 mepuoro 3aco6y 3abe3ned4eHHs 3a3HAY€HOIO JOTO-
BOpYy, caywHo Biamivae O. Besinkoposa i 3a3Hayvag, 1110 006 TsKEHHS
MaifHa 3a JIOTOBOPOM /I0BiYHOr0 yTPUMaHHSA (JOTJISIy) BCTAHOB-
JIETbCSA 3aKOHOM, 1K 3BU4YaliHa yMOBa JJ0r0BOPY AOBIiYHOI'0 yTpU-
MaHHsA (Zorsisiay). TakuM YHMHOM, YKJIaJeHHs JaHOTO MPaBOYHHY,
aBTOMaTHU4YHO NPU3BOAUTbL /10 BUHUKHEHHS 3a60pOHU Ha Biguy-
>KeHHs1 MalHa, 110 NepeJaEThbCcsl HabyBayeBi, He3a/eXHO Bij TOro
Yy OyJI0 3a3HAYEHO NPO 1ie B loroBopi [6, c.68].

Okpim upboro, 3rigHo Ilops/iKy BUMHEHHS HOTapiaJbHUX Al
HOoTapiycaMu Ykpainu, 3aTBepxxeHoMy Hakaszom MiHicTepcTBa
roctunii Ykpainu Big 22 nrotoro 2012 p. 3a Ne 282/20595, npu no-
CBilueHHI JOroBOpY JAOBIYHOrO YTpUMaHHs (AOrJsAY) HakJaja-
€TbCA 3a60pOHA BiJuyy>KeHHS1 MalHa B YCTaHOBJIEHOMY NOPSAJKY,
PO 1[0 pOOUTHCS HANIKMC Ha BCiX NpUMipHUKax Jorosopy [7].

HacTtynHuii 3aci6 - 3a60poHa 3BepHEHHS CTATHEHHSI HA Maii-
HO HabyBaya MpOTATrOM KUTTS BiUy>KyBaya, € HaI3BUYaWHO BaXK-
JIMBUM JUJIS1 BiJ4y>KyBaya, OCKIJIbKU JJa€ 3MOTY 3aXUCTUTHU iHTepecu
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OCTaHHBOT'O Ta POGUTH BiZJHOCUHHU CTOPIH 3a JOTOBOPOM JJ0BiYHOI'O
yTpUMaHHA (gor/s4y) 6i1b1 cTabiIbHUMU.

Jna nigTpuMky Liel HopMu B riasi 16 [lopaaky BYMHEHHA
HOTapiaJlbHUX [iMl HOTapiycamu YkpaiHM, 3aTBepixeHoMy Haka-
3oM MiHicTepcTBa roctunii Ykpainu Big 22 sirororo 2012 p. 3a
Ne 282/20595 3a3Havya€eThbCs, 110 HOTApiycH BiAMOBJIAIOThL Yy BUH-
HeHHi BUKOHABYOTO HANHUCYy Y BUMNAJIKaX, KOJU BUTPEeOOBYETHCS
MaiiHO, 3BepHEHHS CTSTHEHHsI Ha siKe 3a00pOHSAETHCS 3aKOHO/AB-
CTBOM YKpaiHu a60 3[iliCHIOETHCS BUKJIIOYHO HA MiJICTaBi pillleHHS
cyny [7].

TpeTi#t 3aci6 3a6e3neyeHHs BUKOHAHHS JOTOBOPY JIOBIYHOIO
yTpUMaHHS (JOr/sALy) - pU3HK BUMNAAKOBOI 3arubesi malina Je-
KUTb Ha HabyBaueBi. fk Bka3dye O. Benukopoja, 1je o3Hauae, L0
BTpaTa (3HUILEHHs), NOIIKOJKeHHsI MaliHa, sike 6y/0 nepejaHe
HabyBaueBi, He € MiACTaBow0 [Jis1 NPUIIMHEHHS YU 3MEHLIeHHs 06-
cAry Moro o60B’A3KiB nepe/, BigdyxyBaueM [8, c. 79-86].

Caig BigmiTUTH, O BiANOBiAHO OO0 Moa0XKeHb cT. 547 LK
YkpaiHy, npaBo4YMH 1100 3a6e3MedyeHHs] BUKOHAHHS 30060B'13aHHSA
BUMHSAETbCA y NMCcbMOBiN ¢opmi. [Ipu nboMy, NpaBoOUYMH LOJ0 3a-
Ge3neyeHHs] BUKOHAHHS 3000B’s13aHHS, BUMHEHUH i3 HeJo/ep KaH-
HSIM UCbMOBOI pOpMH, € HIKUEMHHUM [2].

3 1bOro NpUBOAY CAYLIHO 3a3Hauuia /[l. Kymepenp, mo came
nucbMoBa ¢opMa 3aKpinsieHHs 3aco6iB 3abe3nedyeHHs AOrOBipHUX
3000B’s13aHb [la€ TOYHe YSIBJEHHS TOro, IKHUM caMe 3aci6 3abesme-
YyeHHs1 06paHO B THUX YH iHIIMX 3000B’sI3aHHSAX, IPU SKUX YMOBaX
TaKM{ NpPaBOYMH 3/iHCHIOE 3abe3nedyeHHs] JOrOBipHUX 3000B’s-
3aHb, SIKi 3 TUX YM iHIIUX NPUYUH 6YJI0 He BUKOHAaHO, 860 BUKOHAHO
HeHaJIeXKHUM YUHOM [9, ¢. 77-79].

fAxuo x aHasni3yBaTH BiINOBIAANBHICTD 32 NOPYLIEHHS YMOB
JlOTOBOPY AOBIYHOTO YTPUMaHHA (JOI/AALY), TO 3pO3YMIJIUM € TOU
dakKT, 1o JOCUTh 4acTO Ha NpaKTHULi BiAOyBalOTbCSA MOpYLIEHHS
YMOB 3a3Ha4eHOr0 JOT0BOpY, & TaK0X HeHaJleXXHe MOro BUKOHaH-
Hfl, 10 CTBOPIOE MiACTaBU AJis NPUTSATCHEHHSI BUHHUX [0 BiMOBIi-
JaJIbHOCTI SIK 32 3aKOHOM TaK i 3a yMoBaMH J0r0BODY.

Tak, UMBIIBHO-IPABOBA BiANOBIAAJBHICTb — 1€ MOKJAaAaHHS
Ha 0co0y, BiiNOBila/IbHY 3a HEBUKOHAHHSI ab0 HeHaJIeXXHe BUKO-
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HaHH# 3000B’s13aHHSA 260 3a NOPYILIEeHHs iHIIOro, 1[0 0XOPOHSAETHCS
3aKOHOM IIpaBa, HeCHPHUATJAUBUX MallHOBUX HACJiJKIB, nepesbaue-
HUX NpaBoBOI0 HOpMoto [10, c. 413].

JlorosipHa » BiAnoBiZja/bHICTh BU3HAYa€EThCS K Nepenbda-
YyeHa JOrOBOPOM CaHKIjis 3a HEBUKOHAHHS abo MOpYILEeHHS YMOB
BUKOHAHHS [OTOBOpY, 110 NOPOJPKY€E AJisi CTOPOHU — MOPYLIHUKA
HeraTMBHI HaCJiKU y BUIJISALI HOBUX LUBIJIBHO-MPABOBUX
o60B’s13KiB [11, c. 159-161].

B Hayni IIMBiJIBHOTO MpaBa BUAJISAIOTh II'SITb OCHOBHUX GOpPM
JlorosipHoi BifnmoBifjasibHOCTI, a caMme: BiJIIIKOAYBaHHS 36UTKIB,
BiZIIIKOlyBaHHA MOpPaJIbHOI IIKOAH, CIJIATYy HEYCTOWKH, BTpaTy 3a-
BJATKy 1 BUILIATy KoMIeHcalii (pa30BOro IpolLIOBOTO CTSATHEHHS
3aMicTb BifjlikoAyBaHHsA 36UTKiB) [12, ¢. 17].

3a nopyuieHHs ab6o HeLOTPUMaHHS YMOB JOTOBOPY JOBiYHO-
ro yTpuMaHHs (ZOIVIAAY) MOXJIHUBO 3aCTOCOBYBAaTU OY[b-SIKY BU-
1e3asHayeHy ¢opMy JLoroBipHoi BianosiganbHocTi. OfgHaK, 3 aHa-
Jlizy EAMHOrO0 JIep>KaBHOTO PEECTPY CYAOBUX pillleHb, MOXKHA AiATH
BHCHOBKY, 1110 JOCUTB 4YaCTO MO3MBayi Nops/[ i3 po3ipBaHHAM 0T 0-
BOpY JOBIYHOrO YTpPUMaHHS (AOTJIAAY) BUMAraroTh BiJJIIKOyBaH-
Hf MOpaJIbHOI LIKOH.

3aBepulyl04Md BapTO MNiACYMYyBaTH Ta 3a3HA4YMTH, IO [JId
30epexeHHs] Ta 3aXMCTy NpaBa Ha JIOBiUHe yTpUMaHHSA (JOrJsiz)
3aKOHOJABLi nepen6ayuau yci MOXJIMBI PopMH 3aXUCTy TaKoro
npaBa. [lpoTe pgaHe mpaBo € [JOGPOBIJIbBHUM BOJIEBHUSBJIEHHSIM
i He 3aBXJU HUM KOPUCTYIOTbCA Bif4y>KyBaui.

1. Koucrutyuis Ykpainu: 3akoH Ykpainu Big 28 vepBHs 1996 p.
Ne 254k/96-BP. URL: https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-
%D0%B2%D1%80#Text. ([laTa 3BepHeHH::14.11.2020)

2. lwuBinpHuil komekc Ykpainu Bixg 16 ciuna 2003 poky Ne 435-IV.
Bidomocmi BepxoeHoi Padu Ykpainu. 2003. Ne 40-44. Ct. 356.

3. JonuHcbka M. C. Oco6MBOCTI HOTapiaJIbHOTO MOCBiJYEHHS J0r0-
BOpYy AOBIYHOTO yTpUMaHHs. AkmyasabHi npobaemu depxcasu i npasa. 2012.
Ne 64.C.318-324.

4. TxaueHko M. B. JloroBip foBiyHOro yTpuMaHHs (morasfy) B LUBi-
JIbHOMY IpaBi YKpaiHu: Aguc. ... KaHA. 1opuj. Hayk: cnen,. 12.00.03 «ljuBinbHe
MpaBo i UUBIJILHUH NPOLIEC; CiMelHe MpaBo; Mi>KHapoAHe MpUBaTHe npaBo». K.,
2018. C. 84.

411



5. LuBinbHe mnpaBo Ykpainu: HaBy. moci6Huk / 0. B. Binoycos,
C.B. Jlosinceka, C. [I. Pycy Ta in; 3a pegn. P. O. Crepanuyka; MOH Ykpainu.
Kuis: [Ipeuenent, 2004. 448 c.

6. Besnukoposa O. M. [loroBip [OBIiYHOrO yTPUMaHHA: AMC. .. KaH/,.
opuj. Hayk: crnen,. 12.00.03 / [lpukapnaTCbKUM HaLlioHAJABHUM YH-T iM. Bacuis
Credanuka. lOpuanunuii in-T. IBano-®pankiscek, 2006. 193 c.

7. lTlopsaziok BYMHEHHS HOTapiaJbHHUX Al HoTapiycamu Ykpainu: Ha-
ka3 MiHicTepcTBa octuuii Ykpainu Bif 22 motoro 2012 p. Ne 28220595. URL:
https:zakon.rada.gov.ualawsshowz0282-12 (gata 3BepHenns: 10.11.2020).

8. Besukopoga O. M. 3abe3neyeHHs BHUKOHAaHHA JOrOBOpY JOBiY-
HOTO yTpUMaHHA (mornsafny). Bicnuk Jlbeigcvkozo yHieepcumemy. 2012. Ne 2.
C. 79-86.

9. Kymepeup /[l. B. 3a6e3neyeHHss BUKOHAHHS JOTOBipHUX 3060B’f-
3aHb AK rapaHTil OXOPOHHU Ta 3aXWUCTy MalHOBUX NpaB. Yaconuc yusiaicmuku.
2014.Ne 17.C. 77-79.

10. [lymkuH A. A. I'pakAgaHCcKoe IpaBO YKpauHbI: yYeGHUK AJIS By30B
cucteMbl MB/] Ykpaunsl: B 2-x 4. Y. . X.: YH-T BHyTp. fen: «OcHoBa», 1996.
440 c.

11. Cize#t O. B. BigmoBisanbHicTh 32 HEBUKOHAaHHS ab0 MOpYIIEHHS
yMOB poroBopy. Hawe npaso. 2014. Ne 3. 159-161.

12. Kansadaposa I. C. Teopis nusinbHO-npaBoBoi BiJMOBigalIbHOCTI:
MoHorpaodis. Ogeca: ActponpuHT, 2006. 264 c.

412


https://zаkоn.rаdа.gоv.uаlаwsshоwz0282-12
https://zаkоn.rаdа.gоv.uаlаwsshоwz0282-12

AnboHa IYTKO,

KaHJWJAaT IPUJUYHUX HaYK, JOLEHT,
JoueHT Kadeapu

LUBIJIBHO-NIPABOBUX AUCLHUILIIH
(/Ivgiscobkutl depacasHull yHisepcumem
8HympiuwHix cnpas)

JOMAIIIHE HACUJIbCTBO
AK IIOPYLWIEHHS PENNPOJYKTUBHUX ITPAB
®I3UYHOI 0OCOBH

PenpoAyKTUBHI MpaBa BKJIOYAOTh B cebe HeBijA' €MHi mpaBa
i cBoOOAM JIOAMHH, IKi B2Ke BH3HaHI B HalliOHaJIbHUX 3aKOHOJIaB-
CTBaX, B MDKHApOJHHUX [OKYMeHTaxX 3 MpaB JIIOJWUHU Ta IHIIUX
3araJibHONPUUHATUX JOKyMeHTax. Bnepiue odiniiHo npo pemnpo-
JYKTUBHI npaBa 6yJ/io 3asBJjieHO Ha MixHapoaHid KoHpepeHLii 3
HapoJoHace/ieHHs i pO3BUTKY, 110 Bifbysaca B 1994 p. B Kaipi [1].
[Iporpama aiii Kaipcbkoi koHdepeHIlii BU3HAYaE penpoAyKTHBHI
npaBa fIK YaCTUHY OCHOBHUX IpaB JIOJUHU. PenpoAyKTHBHI npaBa
BU3HaHi 3aKOHOJIABCTBAMHU 6araThboX KpaiH, y TOMy 4ucai MixHa-
POJIHOIO KOHBEHIi€I0 MPO TpoMajsgHCbKiI i moJsiiTh4yHi mpaBa [2],
KonBeHIIi€lo npo JikBifgalio Bcix GopM JUCKpUMiHALi 111010 XKiHOK
[3] Ta EBponelicbKO0 KOHBEHIIIEIO PO MpaBa JIOAUHHU [4].

[ToHATTS «penpoOAYKTHBHE 3/10POB’sI» i «penpOAYKTHUBHI Npa-
Ba» HEPO3PUBHO MOB’SI3aHi, OCKIJIbKY MPaBO Ha PeNnpoAyKTUBHUHI
BUOIp - Lle BUSHAHHA NpaBa JIIAUHUA NpUUMaTH BiJIbHI | caMoCTilHI
pillleHHs PO CBOE PENPOJYyKTUBHE 3/I0POB’S, B TOMY YMCJi Hapo-
JPKEHHs JiTel, 4yac Ta MPOMDKKM MiXK IX HApO/PKEHHSIM, B T. Y. IPAaBO
NpudMaTH pillleHHS o4O AiTOHAPO/KeHHs 0e3 AMCKpuMiHaIlii,
NIOrpO3 i HACUJIBCTBA, @ TAKOXX BU3HAHHS NpaBa Ha OTPUMaHHA Bij-
noBigHoi iHdopmanii. [IpaBo Ha penpoJyKTUBHUU BHUGip, IJIAHY-
BaHHSA CiM'i, 0XOPOHY penpOAYKTHBHOTIO Ta CEKCYaJIbHOTO 3/I0POB’sl
BiZJHOCHUTBbCA 0 OCHOBHHUX I1PaB JIIOJAUHU.

B Y KonBeHuil npo JikBigarnito Bcix ¢dopMm guckpumiHaiiii
1110/10 >KIHOK MiCTUTbCS 4iTKa BUMOra abu KpaiHU-y4acHUIIi 3a6e3-
HeYuad >KiHKaM JOCTyN A0 MHOCJAyr y rajay3i OXOpOHU 3J0pOB’d,
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BKJIIOYAIOUU MOC/AYTH 3 IJIaHyBaHHA ciM'1 Ta 100 NPUHHATTA pi-
IIEHHS MPO Te, CKiJIbKKM MaTH [iTeH i 3 AKUMU iHTepBasaMHy, a Ta-
KO Zl0CTyn Ao iHpopmauii, Heo6XiiHOT AJ1g peaJstizalil Lux npas.

[ToBexiHKa, IKa cOpsAMOBaHa Ha NMPUMYIIEHHS 0 MaTEepPUHC-
TBa, BariTHOCTI, 0JIOTiB, TaK caMo i Ha MepelIKoAXKaHHS IM, TO6TO,
CIpsIMOBaHa Ha NOPYLIEHHS PeNpoJyKTUBHUX IpaB, BU3HAETHCS
HaCWUJIbCTBOM HaJ, KiHKO10. OCO6H, 1[0 BUMHSIOTb TaKy MOBEJiHKY
MOBUHHI HeCTU BiAMNOBilaJbHICTh BiAMNOBIJHO [0 3aKOHOJAaBCTBa
Ykpaiuu.

KoxkHa ¢izuyHa ocoba Mae mpaBo Ha KOH}ifeHIIHHICTb iH-
dopmalii mpo GakT 3BepHeHHS /10 GI3UYHUX Ta WPUIUYHUX OCIO,
OpraHiB Jiep>KaBHOI BJIaJiy, OpraHiB MiCLleBOro CaMOBpAAYBaHHA Ta
ix mocafoBUxX 0cCi6, B TOMY YHCJI [0 3aKJaZ[iB OXOPOHU 3/I0POB’S,
OCBITH Ta COLiaJIbHOTO 3aXUCTY IIOJAO 3JiMCHEHHS penpofyKTHUB-
HUX NIpaB i OXOPOHU CBOT'0 PeNpPOAYKTHBHOIO 3/J0POB’sl, IPUNHSATI
3ax0/iy, ZiilarHo3 Ta CTaH CBOT'0 PeNPOAYKTHUBHOIO 3/10POB’S.

Y npoexti 3akoHy Ykpainu «[Ipo penposykTuBHI npaBa Ta
rapaHTil ix 3filicHeHHs» [5] 3a3HauyeHO, 10 KOXXEH Ma€ IpaBo
Ha CBOGOJY CeKCyasIbHUX BiJHOCHUH, BariTHOCTI, cTepuiizanil, LTy4-
HOTO IlepepuBaHHA BariTHOCTI Ta IHIIKUX PeNPOAYKTUBHUX NIPaB.

[luTaHHA IWITY4YHOrO IMepepuBAaHHA BariTHOCTI KIHKU BUpi-
LYIOTh CaMOCTiiHHO. B siTepaTypi 3a3HavyaeThbcs, 110 3 OrJsgy Ha
dopmManbHy piBHICTb 4YOJIOBIKM MaloTb GyTH HaiJieHi MeBHUMU
IpaBaMU y BUpillleHHI IMTaHHA [P0 NlepepUBaHHSA BariTHOCTI CBOEI
JPYKUHH. AJle K BUHOLIYIOTh i HAPOKYIOTh AiTeH >KiHKH i oOMe-
»KyBaTH IX y IpaBi Ha abopT 6yJio 6 MOpPYyIIEHHSM CBOGOIU 0COBMUC-
ToCTi. BUBHaHHS 32 40JI0OBiKOM IpaBa G6paTH y4yacThb y BUpillleHHI
JlaHOTO MUTAHHS O3Hayaso 6 3rofly CycHniJibcTBa 3 iCHYBaHHSM
«IPUMYCY» XIHOK JJ0 MaTEepUHCTBA, JleTiTUMaLil0 TaK 3BaHOI «BU-
MyllleHoi BariTHOCTi», 10 € paKTUYHO NMOPYLIEHHSIM OCHOBOIOJIO-
*KHUX IIpaB JIIJWUHHU [6].

3a60pOHAETHCA NMPUMYLIYBAaHHS [0 CEKCYaJbHUX BiZJHOCHH,
BariTHOCTI, cTepuJisaLil, IITY4HOrO NepepUBaHHA BariTHOCTI Ta
peasizalii Y4 nepelKoJKaHHI B peasisanil iHIIMX penpofyKTHUB-
HUX npaB (cT. 21 IIpoekTy 3akoHy). KoxkeH Mae npaBo Ha cBo6oay
JYMKH, IepeKOHaHb Ta [Iill B MUTAHHSX PENpPOAYKTUBHOI MOBE/iH-
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KU Ta pelnpoAyKTUBHOIO 3/10POB’sl, @ TAKOX Ha CBOGOAY BiJl BIIUBY
peJliriiHUX 3a6OpOH, NepeKoHaHb, 3BUYAiB, HAYKOBUX I0JIOXKEHD,
sKi 6y/b-IKUM YMHOM 0OMEXYIOTb CBO60AY 0cobUu B cdepi pemnpo-
JYKTUBHUX IIpaB (cT. 22 [IpoekTy 3akoHy).

KoxxeH Ma€ npaBo Ha penpoAyKTUBHY HeJJOTOPKaHICTh Ta 3a-
XUCT BiJl )KOPCTKOTO i TAaKOToO, 110 MPUHHUXKYE MOBOJXKEHHS Ta Bij
HaCWJIbCTBA CTOCOBHO CBOiX penpoAyKTUBHHX (YHKIIHA. KoxxeH
He3aJIeXXHO BiJi BiKy Ta cTaTi Ma€ mpaBo Ha 3axHUCT Bij ycix ¢popm
eKCIUIyaTallii, 30KpeMa CeKCyaJbHOI eKCIIyaTalii, NpPOCTUTYLil,
ycix $opM ceKCyasJbHOIr0 3JIOBXXUBAHHS, CEKCYyaJIbHUX JOMaraHb
i mpuHMWXeHb, Gi3UYHOI MOrPO3H, MPUMYCY A0 G6YyAb-IKOI CEKCYab-
HOI aKTHUBHOCTI, @ TaKOX, KOXKeH Ma€ [paB0 Ha 3aXUCT CBOIX penpo-
JYKTUBHHUX IpaB LIJISIXOM OCKap»KEeHHS [l 4M 6e3/isiJIbHOCTI i pi-
LIeHb OpTaHiB Jiep>KaBHOI BJIaJIU Ta OpPraHiB MicLeBOr0 CaMOBpALY-
BaHHS, iX M0Ca/[0BUX 0Ci6, MOB’sI3aHUX 3 peasli3alli€lo penpoaAyKTH-
BHUX INIPaB, ¥ BUILECTOALLl JAep>KaBHi OpraHyu 4u B CyJ, BiAOBIJHO
Jl0 3aKOHOZaBCTBa YKpainu (ctatTti 24-25 IIpoekTy 3akony) [5].

HacunbcTBOo mjof0 peasnisanii penpoJyKTUBHUX MpPaB BKJIO-
yae B cebe pi3Hi BUHY, BOHO MOPYLIYE LW psiZ, OCHOBOIMOJIOXKHUX
npaB i cBO6OA JIIOAWHH, 30KpeMa, pi3uuHe HACUJIbCTBO MOXeE IMPO-
ABJATUCh B YMUCHOMY HaHECeHHI TIJIECHUX YIIKOJKEHb; Y IPUMY-
UIyBaHHI BUXKMBATH aJIKOT'OJIbHI UM HAPKOTUYHI pe4OBUHU; M036a-
BJIEHHI i, 1110 mOpyIIy€e MpaBo Ha 30pOB’s JOAUHU. | HaWcTpam-
Hillle MOpYIIeHHs, 10 HACTA€ BHACAILOK $i3UYHOro BIIUBY — MO-
pyLLeHHS [paBa Ha XUTT, a TAKOX [IpaBa He MiAJAaBaTUCh XKOPCTO-
KOMY NOBO/I)XEHHIO Ta CEKCyaJlbHOMY HaCHUJIbCTBY, TOOTO 3IBaJITY-
BaHHS; NPUMYILIyBaHHA [0 Heba)XaHUX CeKCyaJbHUX KOHTAaKTiB,
Jlo BariTHocTi a6o abopTy MoOpylLlye NpaBO HAa HeJO0TOPKAHICTb
Ta LiIU{ psf penpoJyKTUBHHUX NpaB: HA PENPOAYKTUBHUMN BUOIp,
Ha penpoAyKTHUBHE 3[J0pPOB’s, Ha KOHTpaleNlito, cTepuisaliio, Ha
LITY4YHe lepepyuBaHHA BariTHOCTI.

KoHTpoJsib y penpoAyKTUBHIN chepi € BUJOM NCUXOJOTIYHO-
ro HacujbCTBa - GOPMM [JOMAIIHbOIO HACUJBbCTBA, 10 BKJIOYAE
CJIOBECHI 06pasu, NOrposu, y TOMYy YUCAi 040 TPETiX 0cib, mpu-
HWXKEHHs, IepecsiflyBaHHs, 3aJdKyBaHHs#, IHIUI JiAHHA, cOps-
MOBaHi Ha 0OMe)XeHHs BOJIEBUSBJIEHHSI 0COOM, AKIO TaKi il abo
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6e34iA/MbHICTb BUK/IMKAIW Y MOCTpa)kJajol ocobd nob6orBaHHSA
3a CBOlO Ge3mneky 4yd 6Ge3neKy TpeTix 0cCib, CIPUYMHUIN eMOLiMHY
HeBIIEBHEHICTb, He3JaTHICTb 3aXUCTUTH cebe abo 3aBAaly IMKOIU
MCUXiYHOMY 3/10pOB’10 0cobu [7].

[IponoHyIOTh BUAIIATH TaKUWA BU/J, HACUJIBCTBA SIK PENPOAY-
KTHUBHE HAaCHJbCTBO - popMa JOMAIIHBOr0 Ta/abo CEKCyaJIbHOIO
HAaCUJIbCTBA, KA HaNpaBJeHa Ha OOMEXEeHHS PenpoAyKTHUBHUX
mpaB Ta cBOGOJ kiHKU. Llel BU HACHU/IBCTBA MOJISATAE Y TPUMYILY-
BaHHi 36eperTy HebaXKaHy AJIs *KIHKHM BariTHiCTh, ICUXO0JOTiYHOMY
TUCKY, BCeJIeHHI BiJYyTTd NPOBUHU 3a il llepepUBaHHA, a TAKOXK
YMHCHe IICyBaHHsI 3ac06iB KOHTpaLenlil, AKUMHU 0co6a KOPUCTYE-
Techb, 260 B3araJii BiZiMoBa Bi/] iX BHKOPUCTAHHS; MPUMYIITYBAHHS /10
nepepUBaHHs BariTHOCTI TOZi, KOJU 0c06a I1bOro pOOUTHU He GaxkKae.
[Ipo penpofyKTUBHUN NIPUMYC LO0/0 KIHOK II04aJId FTOBOPUTH JIU-
llle KiJIbKa POKiB TOMY, Iifl TeMa BBaXkaJlach i Joci 6araTbMa BBaa-
€TbCA «0COOUCTOIO». AJle PO 1ie NOTPi6GHO roBOpUTH. PenpoayKTu-
BHE HAaCUJIbCTBO - 0ZlHa 3 $OpPM JAOMAUIHbOTO HACHUJIBLCTBA i, HacaM-
rnepej, MUTAaHHA PO NOPYIIEHHS MPaB JIOAWHA. 3MYLIYBaTH, BTPY-
yaTHChb ab0 BIJIMBATH Ha peaJiizalilo penpoJyKTUBHHUX MpaB - Ha-
CUJIBCTBO, 3 AKUM NMOTPi6HO 6O0POTUCH.

Y 3B’I3Ky 3 UMM, OJHUM i3 mepluioueproBUX 3aBJAaHb [AJs
YKpaiHu € BJOCKOHaJIeHHs 3aKOHOJZABCTBAa 3 METOK CTBOpPEHHA
epEeKTHBHOI0 MexaHi3My NMpOTHAil HacuabCcTBY B ciM'i. EdbekTus-
HICTb IIbOTO MeXaHi3My B Iepuly 4yepry 3aJeXKUTb BiJi CTBOPEHHS
Ta 3a6e3neyeHHs QYHKLiIOHYBaHHS CUCTEMH 3axXUCTy Ta HaJaHHSA
JOIOMOTHU >KepTBaM [IOMAalllHbOTO HaCUJbCTBA. PenpoAyKTUBHI
IpaBa HaJlexaTb A0 6a30BUX NpaB JIAUHU. BoHU 03Ha4alOTh npa-
BO JIIOJWMHM YXBaJIOBaTH 0e3 JAWCKpUMiHallii, morpo3 i HacUJbCTBA
caMOCTilHi pillleHHs1 PO CBOE penpoAYKTHUBHE 3/10POB’sd, a BiJiTak
NoTpebyOTh MOCWJIEHOI yBaru 3 6OKy HAyKOBLiB, IPaKTHUKIB Ta
3aKOHO/JaBL.

1. llporpama it Kaipcekoi kondepenuii URL: http://www.owl.ru/win/
events/edc1996/c-pop.htm (gaTa 3BepHeHHs: 26.11.2020).

2. MixHapoAHUMH NaKT NOpO TPOMajsHCBbKI i1 moJsiTH4HI npaBa Bifg
16.12.1966 p. URL: https://zakon.rada.gov.ua/laws/show/995_043#Text
(maTa 3BepHeHHs: 26.11.2020).
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xkiHok Bixm 18.12.1979 p. URL: https://zakon.rada.gov.ua/laws/show/995_
207#Text (nata 3BepHeHHs: 26.11.2020).

4. KoHBeHLis Npo 3axUCT NpaB JIIOAUHUA i OCHOBOIOJIOXKHUX CBOGOJ,
Bixg 04.11.1950 p. URL: https://zakon.rada.gov.ua/laws/show/995_004#Text
(maTa 3BepHeHHs: 26.11.2020).

Hy VYkpainu. URL: ttp://wl.cl.rada.gov.ua/pls/zweb2/webproc4_2?id=&pf
3516=5105&skl=5 (naTa 3BepHeHHs: 26.11.2020).

6. lamkoBcbka O. P. 3axucT penpoJyKTHBHMX NpaB JOJUHU i JeMo-
rpadiuHa mosiTHKa AepxaBu. the Journal of Eastern European Law / )KypHan
cxidHoesponeticbkozo npasa. 2018. Ne 58. URL: http://easternlaw.com.ua/wp-
content/uploads/2018/12/dashkovska_58.pdf (naTa 3BepHeHHs: 26.11.2020).

7. Tlpo 3amobGiraHHs Ta NPOTHAIID JOMAIIHbOMY HACHUJIbCTBY 3aKOH
Ykpainu Big 07.12.2017 Ne 2229-VIII. URL: https://zakon.rada.gov.ua/laws/
show/2229-197find=1&text=%D1%80%D0%B5%D0%BF%D1%80%D0%BE
%D0%B4%D1%83%D0%BA%D1%82%D0%B8%D0%B2%D0%BD%D0%B5#
Text (naTa 3BepHeHHs: 26.11.2020).
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OJsibra 3asans,

KaHJUJaTKa PUJINYHUX HayK,
JIOLleHTKa KadeapH
LUBIJIBHO-NIPABOBUX AUCLHUILIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

KOHTPOJIb Y COEPI IYBJITYHUX 3AKYIIIBE/Ib:
OCKAPXEHHA TA BIAIIOBIAAJ/IBHICTD

BianosigHo m0 HoBoOI peaakiii 3akoHy Ykpainu «IIpo my6.i-
yHi 3akyniBji» Bif 19 kBiTHA 2020 poky cyTTeBi 3MiHU Bij6yBa-
10Tbcsl ¥ cdepi KOHTPOJIIO NMyOJIiYHUX 3aKylNiBesib. Ik nepesbayeHo
4. 4 cT. 7 uboro 3akoHy, PaxyHkoBa masaTa, AHTHMOHOINOJBHUN
KoMiTeT YKpaiHu, LieHTpaJlbHUH oOpraH BMKOHABYOi BJIaZH, LIO
peanisye AepkaBHY MOJITHKY y cdepi AepkaBHOro ¢piHaHCOBOrO
KOHTPOJIIO, 3[iHCHIOIOTh KOHTPOJIb ¥ chepi my6IiyHUX 3aKyliBeJb
y MeXax CBOIiX IOBHOBaXKeHb, BU3HaYeHUX KOHCTUTYIi€l0 Ta 3aK0-
HaMHU Ykpainu [1].

MexaHi3M ockapeHHs y cdepi ny6iuHUX 3aKyTiBeb € HAJI-
3BMYallHO BaXXJIMBHM €JIEMEHTOM, OCKIJIbKM BiH [J03BOJISIE y4ac-
HUKaM BiZicToloBaTU CBOi mpaBa Ta 3abe3ledye CIpaBeAJUBICTb
y my6JidHiit cepi. Tak, Ha Hally AyMKy, i3 3MiHaMu TigXoJiB /10
OCKap>KeHHS NMy6JiYHUX 3aKyIiBeJb, 0 CTaIu GYHJAMEHTOM AJs
3J1aro/I)KeHOro, 6i/bI 3p03yMiJIOTo Ta IBUKOT0 MeXaHi3My ocKap-
>KeHH#, € 36i/IbIIeHHS NPO30POCTi Ta BiIKPUTOCTI 3aKyIliBeJb.

AHTHUMOHOMOJILHUIM KOMITET YKpaiHHU sIK OpraH OCKap>KeHHs,
3 MeTOl0 HeyllepeJKeHoro Ta epeKTHUBHOI'0 3aXUCTY NpaB i 3aKOH-
HUX iHTepeciB 0cib, MOB’sI3aHUX 3 YYACTIO y NpoLeAypax 3aKymiBJi,
yTBOPIOE MOCTIHHO Jil04yy aJMiHiCTpaTUBHY KoJierito (xoJierii)
3 pO3IVIsIAY CKapr Mpo NopylieHHsl 3aKOHOAABCTBa y chepi my6biiu-
HUX 3aKymniBeJb [1].

AHasni3ylouM NOBHOBaXXe€HHS1 AHTHMMOHOIOJIBHOTO KOMITeTy
YkpaiHy, BapTO 3a3HAYUTH, IO TAKUHA OpraH Mae NpaBo 3060-
B’SI3aTH 3aMOBHHMKAa BYMHHUTH TaKi Aii: BHECTU 3MiHHU 10 TeHJIepHOI
JOKyMeHTalil, BIAMIHUTHU NpoueAypy 3aKyIliBJli, CKacyBaTH pilleH-
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HfA NIPO BiJAXWJIEHHA NOCTa4a/IbHUKA, CKaCyBaTH pilleHHA IO BM-
3Ha4YeHHs [epeMOXLeM IocCTadaJbHUKA Ta CKaCcyBaTH pilleHHS
Npo JONylleHHs/BiAXW/eHHsl MocTayajJbHUKA [0 aykuioHy. Tak,
MOXJIUBICTh OCKap>KyBaTH pillleHHS 3aMOBHUKIB € BaXK/JHMBUM
eJleMeHTOM YKpaiHChbKOI cUCTeMM MyO6JiYHUX 3aKyliBeJb. 3 0JHOr0
00Ky, 1le 3MILIHIOE CaMy CHCTeMY, a 3 iHIIOro, HaJla€ MOXKJIUBICTb
MocTavyaJbHUKaM 3aKyNiBeJIbHOI'O MPOLLECYy KOPEeKTHO TJAyMaiUTH
3aCTOCOBHI /10 HUX BUMOTH.

I3 19 kBiTHa 2020 poky moyasna AiATH ¥ HOBa pejakllid
cT. 164-14 Kopekcy YkpaiHu mpo aJMiHiCTpaTUBHI MpaBoOmopy-
LIeHH$, AKOK BCTAaHOBJIEHO aJMiHICTpaTUBHY BiANOBIJaJbHICTh 3a
NOpyILIeHHs] 3aKOHOJABCTBA NpO 3aKymiBJi. 3aMicTb mTpady Bix
11900 rpuBensb 0 17 000 rpuBeHb Tenep BkKe [0BeJeThCs 3alJa-
TUTH 1700 rpuBedb (100 HeonoJaTKOBYBaHUX MiHIMyMiB J10XO/IiB
rpoMaZisiH) 3a HeoNpwW/IloJHeHHs iHpopmanii abo MopyuieHHs
CTPOKIiB onpu/toHeHHs iHopMauii npo 3akyniBJi BiAnoBigHO A0
BUMOTI 3aKOHOJABCTBa. fKII0 NPOTArOM POKY NPaBONOPYIIEHHS
BUMHEHO MOBTOPHO, Cay*k60Ba (mocajioBa), YIOBHOBaXkeHa 0cob6a
3aMOBHUMKa oTpuMae nogBoeHui wrpad — 3400 rpuBeHs [2].

Takox nepenbayaeThCs BiAOBia/bHICTL 32 HEBUKOHAHHSA
pilieHHI AHTUMOHOIIOJIBHOTO KOMITeTy YKpaiHU IK OpraHy OcCKa-
pxkeHHs1. OB0OB’I30K BUKOHAHHS pillieHHS! AHTHMOHOMNOJIbHOTO KO-
MiTeTy YKpaiHu 6yJio nepeab6adyeHo i B monepeaHii pegakiiii 3ako-
Hy Ykpainu «IIpo ny6/iyHi 3aKymiBJi», MpoTe BiANOBiAa/JbHICTh 32
Jloro HeBUKOHAHHSA 6yJa BiJICyTHs, 110 CTBOPIOBAJIO MiACTaBU AJs
3JI0OBXKMBaHb 3 60KY 3aMOBHUKIB.

BignoBinHo no 3akoHy Ykpainu «IIpo PaxynkoBy mnanaty
Ykpainu» Bij 2 iunHda 2015 poky Ne 576-VIII nepeabayeHo, 1o Pa-
XyHKOBA IaJlaTa 341MCHIOE KOHTPOJIbHO-aHAJIITUYHY Ta €KCIepTHY
JisJIbHICTD, s1IKa 3abe3leyye €AUHY CUCTEMY KOHTPOJIIO 3a BUKO-
HaHHSIM [lep>KaBHOTo OI0/KeTy i OH0/KeTiB JepKaBHUX LiJ1bOBUX
¢donzis [3]. Tak, PaxyHkoBa najsiata YkpaiHu npoBoAUTb ¢iHaHCOBI
nepeBipkH, peBisii B Anaparti BepxoBHol Pagy Ykpainu, opraHax
BUKOHaBYOi Bjaay, HauioHanibHOMy 6aHKy Ykpainu, ®oHJi gepxa-
BHOIr'0 MaliHa YKpaiHuy, iHmux nif3BiTHUX BepxoBHill Paai Ykpainu
OpraHax, a TakKo» Ha HiJANPUEMCTBAX i B OpraHisanisgx He3aJIeXKHO
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Biz ¢opM BiacHOCTI y Til 4acTUHI iX JiSI/IBHOCTI, IKa CTOCYEThCS
BUKOPUCTAHHS KOWTIB /JlepKaBHOTO 610/13KeTy YKpaiHU.

OkpeMy yBary, Ha Hally AYMKY, CJIiJi 3a3Ha4uTH, o PaxyH-
KOBa IajlaTa IPOBOAUTS IOPIYHY NepeBipKy YIIOBHOBaXX€HOTO Op-
ray Ta AHTMMOHOIIOJIBHOTO KOMIiTeTy YKpaiHu 100 BUKOHAHHA
HUMH PYHKIIH BiANOBIAHO peryloBaHHSA 3aKyliBeJb Ta PO3TJIAAY
ckapr. I[Hpopmaris 3a pe3y/bTaTaMH TaKHUX MEpPEBIPOK MOAAETHCS
nuM opraHam ta Ka6inetry MiHicTpiB YkpaiHu.

PaxyHkoBa masnaTta Ykpainu (maji - nepeipsie ny6siuni 3a-
KYIiBJI NJISXOM 3AiHCHEHHS Jlep>XaBHOTO 30BHilIHbOro ¢iHaHCO-
BOI'0 KOHTPOJIIO (ayAUTY), a V¥ pa3i BUsABJIEHHS NMOpylieHb PaxyHKo-
Ba NaJjiaTa YKpaiHU CKJIaZla€ MPOTOKOJI Npo ajMiHicTpaTUBHe npa-
BONOpYIIEHHA BiAnoBigHO Ao cTaTTi 164-14 Kogekcy Ykpainu npo
aJiMiHicTpaTUBHI NpaBonopyieHHs [3].

llenTpa/lbHUM OpraH BMKOHABYOi BJaJH, 10 peasi3ye Jep-
’KaBHyY TOJIITUKY y cdepi AepkaBHOro ¢GiHaHCOBOTO KOHTPOJIIO,
34iMCHIOIOTb KOHTPOJb Yy cdepi mybJiYHUX 3aKyNiBesJb y Mexax
CBOIX TNOBHOBaXKe€Hb, BH3HaueHUX KoHCTUTyILi€l0 Ta 3aKOoHaMHU
Ykpainu.

BignosiagHo no noctraHoBu KabineTy MiHicTpiB Ykpainu «IIpo
yTBOpeHHs Jlep:kaBHOI ayJUTOPCbKOI Cay:k6u YKpaiHu» BiJ
28.10.2015 poky yTBOpeHO /lep:kaBHY ayAUTOPCLKY CJIyx0y Ykpai-
HU (mani - [epxaBHayguTCay:x0a) K LleHTPaJIbHUN OpraH BUKO-
HaByYol BJIaJy, AiAJIbHICTb IKOr'0 CIPAMOBYETbCA Ta KOOPJAUHYETD-
cs1 Ka6ineToMm MiHicTpiB Ykpainu dyepe3 MinicTpa ¢iHaHciB, peop-
raHisyBaBIlIM LIJIIXOM IlepeTBopeHHs JlepxkaBHY GiHaHCOBY iHCIEK-
nito [5]. Ilpy 1boMy, MOHITOPUHI HpOlEAYpPHd 3aKymiBJi 3aikc-
HIOIOTb LleHTPaJIbHUU OpradH BUKOHABYOI BJaJy, 10 peasi3ye fep-
»KaBHY NOJIITUKY Y cdepi AepKkaBHOro $iHaHCOBOTO KOHTPOJIIO, Ta
J0Oro MiXperioHa/IbHi TepuTOpiasbHi OpraHy.

OTox, [lepxkayauTcayxba y Mexxax HIOBHOBaKeHb peasli3oBye
NnoKJaJieHi Ha Hel 3aBAaHHA y cdepi KOHTPOJIIO 3aKYIiBeJb IIJISIXOM
a”aJizy JJOKyMeHTIB, po3MilleHux B iHpopMaLiliHO-TeseKOMYyHiKa-
LiiHiK cucteMi Prozorro, Ta iHdopmauii, HazaHoi 3aMOBHUKaMH
Ha 3anuTu /JlepxayauTcayx6u Ta i MiXperioHaJbHUX TepHUTO-
piaJIbHUX OpraHiB.
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He MokHa He moroguTucs i3 10. B. ®anko, skuii BBaXkae, 1110
6i/IbIIICTD KOHTPOJIBHUX 3ax0AiB y cdepi AepKaBHUX 3aKyMiBesib
CbOTO/|HI IpUIIafiae caMe Ha peBisil i nepeBipKy, AKi IPOBOAATH Op-
raHu /lep»kaBHOI ayJUTOPCbKOI c1y:x6H, PaxyHKoBa najsarta Ykpai-
HHU Ta BiIOMYi peBi3opH.

[Ipu uboMy BifiCyTHIM €AUHUN 3aKOHOJIABUMM AKT , B IKOMY
oysn 6 4iTKOo 3adikcoBaHi 3aBAaHHA, QYHKIIi, cTtaTyc i cdepu
KOMIIeTeHIil 3a3Ha4YeHUX OPraHiB; peasizalis BiAMOBIJHUX OBHO-
BaXKeHb PEryJIIETbCA Pi3HOMAaHiITHUMU HOPMAaTHMBHO-NPaBOBUMU
JOKyMeHTaMH, N0JIOKeHHA AKHX 4acTo € CylepedyJUBUMH i He 3a-
6e3Ne4yloTb CUCTEMHOrO [Iep>KaBHOI'O0 KOHTPOJIIO Jep:KaBHUX
3aKyniBeJib.

lle npu3BOAUTH 0 3aiiBoro AyO6/I0BaHHS NepeBipOK OJHUX
i THUX caMuX Cy6’eKTiB rocrnojapioBaHHsA 3 OJHHUX i TUX CaMHUX IU-
TaHb | He CIpHUA€E IUBUJKOMY YCYHEHHIO HeJI0JiKiB, yCTaHOBJIEHUX
3a ix pesysbTaTami [4, c. 80].

Jlo opraHiB KOHTpOJII0O HEOOXiJHO TaKOX AoAaTH /[lep>xaBHY
Ka3HayeMCcbKy Cay:X0y YKpaiHH, fiKa € [eHTPaJbHUM OPraHOM BH-
KOHAaBY0] BJIaiy, AiAJIbHICTb AKOr'0 CIPAMOBYETBLCH i KOOPJAUHYETb-
cs1 Kabinetom MiHicTpiB Ykpainu yepe3 MinicTpa ¢iHaHCIiB i akuit
peasisye AepaBHy NOJITUKY y chepaxXx Ka3HAa4eWCbKOIro 06Cayro-
BYBaHHA 010/P>KETHUX KOIITIB, OYXraJTepCcbKOro 06J1iKy BUKOHAaHHSA
6101KeTiB [5; 6].

BignoBigHo mo cr. 7 3akoHy YkpaiHu «Ilpo my6uiuni 3a-
KymiBii» mnepezbadyeHo, WO JO MOMEHTY peecTpalili JoroBopy
Ta HacTynHol Horo omatd, /Jlep>)kaBHa Ka3HayelcbKa Ciyx6a
Ykpainu 3060B’s13aHa 3/1iHCHUTH NepeBipKy /IOKYMEHTIB Ha Npej-
MeT HasABHOCTI Ta IX BIAMNOBIJHOCTI BHMOraM 3aKOHOJABCTBa
IIJIAXOM iX CaMOCTIMHOrO TeperJisfly B eJeKTPOHHIN cucTeMi
3akymniBesib [1].

To6TO, MPaKTUYHO 3/iMCHIOE ONIEpaTUBHUNA KOHTPOJIb 3aKy-
niBeJib IIPU peecTpaLii Ta onJaTi JOroBOPIB.

[lizcyMoByIOUM BULENOaHe, MOXKHA AIMTH [0 BUCHOBKY, 1110
cUCTeMa KOHTPOJIIO B cepi ny6siyHUX 3aKyNiBesb Ha AaHUM 4ac
NnpeJcTaBjieHa JOCUTh IIUPOKKUM KOJIOM OPraHiB BUKOHAB4YOl BJIa-
¥, TPaBOOXOPOHHUX OPTraHiB, opraHiB (iHAHCOBOT'O0 KOHTPOJIIO,
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10, 6€3yMOBHO, Ma€ MO3UTUBHUH BILJIMB Ha BiZJHOBJIEHHS JOBipH
Jo chepu ny6IiYHUX 3aKYTiBeb.

1. IIpo ny6utivHi 3aKymiBii: 3akoH Ykpainu Big 25.12.2015 p. Ne 922-
VIII (i3 3miHamMu Ta ponoBHeHHsMH). URL: https://zakon.rada.gov.ua/laws/
show/922-19#Text (nata 3BepHenns: 20.11.2020).

2. Kopekc YkpaiHu npo aaMmiHicTpaTHBHI npaBonopyuieHHs: Kogekc
Ykpainu Big 07.12.1984 p. Ne 8073-X (i3 3minamu Ta momoBHeHHsiMu). URL:
https://zakon.rada.gov.ua/laws/show/80731-10 (maTa 3BEpHEHHS:
20.11.2020).

3. Ilpo PaxyHnkoBy masnarty: 3akoH Ykpainu Bij 02.07.2015 p. Ne 576-
VIII (i3 3minamu Ta gomnoBHeHHsMHU). URL: https://zakon.rada.gov.ua/laws/
show/576-19#Text (zaTa 3BepHeHHs: 20.11.2020).

4. danko 0. B. [HcTUTyLiliHA MoAepHi3aLisg MexaHi3MiB ¢piHaHCOBOTO
KOHTPOJIIO B CUCTEMI yIIpaBJIiHHA Jlep>KaBHUMHU 3aKyNiBAAMU B YKpaiHi. BicHuk
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5. Ilpo yTBopeHHs [lepaBHOI ayJUTOPCHKOI cay»6u Ykpainu: Ilocrta-
HoBa KabGinety MiHicTpiB Ykpainu Bixz 28.10.2015 p. Ne 868. URL:
https://zakon.rada.gov.ua/laws/show/868-2015-n#Text (ZaTa 3BepHEHHS:
20.11.2020).

6. AyauTtopchbki 3BiTH [lep>kaBHOI ayJUTOPCHbKOI CayK6U YKpaiHu 3a
2017, 2018, 2019 poxku. OgiyiliHuii catim fepxcasHoi aydumopcvkoi cayicou.
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Haranis 3y6a4uk,

Cyansa
(Tanuyvkuii pationHuii cyd m. Jlbeosa)

CPEPA 3ACTOCYBAHHA HOPM
ITPO HABYBAJIbBHY JABHICTb
3A IMBIJIbHUM 3AKOHO/IABCTBOM YKPAIHU

[IpaBo BsiacHOCTI 3a HaGYBa/IbHOIO AABHICTIO MOXe BHHMK-
HYTU Ha NpUJaTHe AJs BOJIOAIHHS MallHO, fike BiJHOCUTLCA [0
OyIb-K0i GOPMU BJIACHOCTI, KpiM TOTO, sIKe He MOXe Mepe6GyBaTH
y BJIaCHOCTiI HabyBaya abo BHJIy4YeHe 3 IUBiJbHOro 06iry. To6To
MaiiHO, Ha siIKe HAGYBA€TbCS NMPABO BJIACHOCTI 3a HAaOyBaIbHOIO
JaBHICTIO Mae 6yTH o6opoHo3AaTHUM [2, c. 47]. Ha cworoani
crenjaJbHUM peXXMM OKpeMHUX 00’eKTiB BM3HaueHUU [locTaHOBOMO
BepxoBHoi Pagu Ykpainu «IIpo mpaBo ByIacHOCTi Ha OKpeMi BUAHU
MalHa». 3a3Ha4yeHOl0 IOCTaHOBOIO 3aTBepyxkeHo Ilepenik BUAIB
MalHa, 1110 He MOXe NepebyBaTH y BJACHOCTI FPOMa/isiH, [POMa/Ch-
KHX 00’€HaHb, MXKHAPOHUX OpraHisanii Ta 1pUAUYHUX OCib iH-
LIMX Jiep:kaB Ha TepuTopii YkpaiHu Ta BcTaHOBJeHO Cnenia/ibHUN
MOps0K HAaOYTTS NpaBa BJIACHOCTI IpoMajisiHaMU Ha OKpeMi BUU
MalHa 3riiHo 3 gozaTtkamu Ne Ne 1, 2. 3a HabyBaJ/IbHOI [1aBHICTIO
He MOXYyTb HabyBaTHCA Yy BJIACHICTb 6Ge3TinecHi peui, HanpukIaj,
MalHOBI NpaBa, pe3yJibTaTH iHTeJieKTyalbHOI, TBOPUOI JislIbHOCTI,
inpopmMariis Too.

3rigHo 3 4. 4 cT. 344 lluBinbHOTO KOAeKcy YKpaiHu (gasi -
IIK YkpaiHu), npaBo BJIAaCHOCTi 3a Ha6yBaJIbHOIO JJABHICTIO Ha JlesKi
BUJM PYXOMHUX peyel, a caMe: TPAHCIOPTHI 3aco6u Ta LjiHHI Mame-
pHY, HabyBa€eThCA 3a pilleHHAM cyay. [lonoxenHs ct. 190 LK Ykpai-
HY i rnaBu 14 UK Ykpaiuu garoTh nificTaBy CTBEpPAXKYBaTH, 110 1jiH-
Hi manepy, siK B JOKYMEHTapPHiH, Tak i B 6e3/J0KyMeHTapHil ¢popmi,
30KpeMa, MOXKYTb 6YTH 06’€KTOM HabyBaJIbHOI AAaBHOCTI [1, c. 44].

BapTo Takox BiA3HAYUTH, L0 3aKOHOJABCTBO He MICTUTb
3a60pOHM PO BU3HAHHSA IpaBa BJIACHOCTI 3a HabyBa/IbHOIO JaBHi-
CTI0 B CYy[OBOMY MOPSIIKY LI0A0 iHIIMX BHUAIB PYyXOMOTO MaiiHa.
3a3Buyail W00 OKpeMHX OO’€KTiB pyxXoMoro MaiiHa BU3HaHHSA
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IpaBa BJIACHOCTi 3a HabyBaJIbHOIO JABHICTIO 31 CHIOETBCA Y CY/,0-
BoMy nopsafky. Hanpukiaaz, YKoBTHeBUM palloHHUH cy[ M. Mapiy-
noss JloHenbkoi obJacti y pimenHi Big 21.06.2012 p. BU3HaB 3a
MO3MBAYKOI0 MPABO BJIACHOCTI Ha KyJbTYPHY LiHHICTb 32 HabyBa-
JIbHOIO JaBHicTIo, a caMe: Ha anbT «Tieffenbruk in Padoa» Bupo6-
HulTBa HiMeuunHa (HiMenbkoro mamcrpa) modatky 20 cToJiTTH,
KOPUYHEBOI'O JIAKY, IO Ma€E OCOGJIMBY MPUKMETY - TPIIUHY Ha
HWXHIN geni (macnopT, sKoro BUAaHUH Jlep>kaBHOIO CIY»K6010 KOH-
TPOJIIO 3a MepeMillleHHSM KyJbTYPHUX LIiHHOCTEN Ta BUKOHABYUM
koMiTeToM KHUiBChbKOI MicbKOi pajiu rOJIOBHOTO yNpaBJIiHHSA KYJib-
TypH i MmuctenTBa 19.04.2009 p.) [4].

[IpaBo BJlacHOCTI 3a HabyBa/JIbHOI [JaBHICTI0 Ha Hepyxome
MalHo, 3rifiHo 4. 4 cT. 344 UK Ykpainu, HabyBa€eTbcs 3a pillleHHAM
cyny, TOGTO AaBHICHUN BoJioAilelb JiJisi HAGYTTSA MpaBa BJACHOCTI
Ha Ii 00'€eKTU NMOBUHEH 3BepHYTUCh 0 cyay. OfHaK, HeJloCKOHa-
JIICTh 3aKOHO/]JaBCTBA MPU3BOJAUTHL 10 HOT0 HEOJHAKOBOTO pO3y-
MiHHS Ta TJIyMadyeHHs. 30KpeMa, Ha NPaKTHLi 3yCcTpiyaloThCs M00-
JUHOKI BUINAJAKH, KOJIM CYIU BU3HAIOTh IPaBO BJIACHOCTI Ha 3eMe-
JIbHI JITHKY 32 HA6yBa/IbHOIO JJABHICTIO.

Hopmu npo HabyBasibHY J@aBHICTb MOXYTb 3aCTOCOBYBAaTUCH
Jl0 MaiiHa, sike Ma€ cTaTyc 6e3xa3siiiHoro. Tak, 4. 3 cT. 335 [IK Ykpa-
iHM nepenb6avyae MOXK/IMBICTb HAOYTTS y BJIACHICTb 32 HA6YBaJIbHOIO
JlaBHICTI0 6e3xa3sIMHUX pyXoMUX pedeil. MexaHi3M HaGyTTs mpasa
BJIACHOCTI 3a HabOyBaJIbHOI JIABHICTIO, TNepejbadyeHU cT. 344
K Yxpainu, He 3acTOCOBY€EThCS Jio cT.cT. 336, 338, 341 i 343 IIK
Ykpainu. [lonoxeHns crateut 336, 338, 341 i 343 IIK Ykpainu mic-
TATb {HIIUH NOPsAOK HAGYTTS MpaBa BJIACHOCTI Ha 6e3xa3siiHi py-
xoMi peui (pyxoMmy pidy, Bif sAkoi BJIacCHUK BiJIMOBMBCS, 3HAXiJKYy,
6e340rJIs14HY JOMallHIO TBApUHY, Ckap6) Ta HaZAlTh 3HA4YHI Nepe-
Baru ocobi, fika Mae HaMip cTaTH ix BjJacHukoM. Hopmu, 1o mic-
TATBbCA y cTaTTAaX 336, 338, 341 i 343 LUK Ykpainu € cnenjiaibHUMHU
1o BifHOmEeHHIO A0 cT. 344 LIK Ykpainu. Tomy fi€e BizoMe npaBuJo,
[0 33 HasfABHOCTI crneniaJbHOI HOPMHM 3aCTOCOBYETbCA OCTaHHA
[5, c. 141].

OpHak y pasi, Ko noJsoxeHHs ctaTeil 336, 338, 341 i 343
K Ykpainu He MO>XHa 3acTOCyBaTH [Jisl BpPeTyJIIOBaHHA Ti€i 4yu
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iHwoi cutyauii, He06XiJHO BUKOPUCTOBYBATH MOJIOKEHHSA CT. 344
K Ykpainu [1, c. 44]. MoxkHa yABUTH Taki cuTyalii, KoJid HabyBa-
YyeM He JJOTpUMaHO nepejbayeHuid ctattamu 336, 338, 341 Ta 343
UK Ykpainu nopspok HabyTTsa 6e3xasssiHUX pedyed. Hampuknag,
MOXJIMBA CUTYallid, KOJM 0c06a, Ka 3HallIa 3arybJieHy pid, He
MoBiJOMUTB PO 3HaxizAKy HanioHanbHil mosinii abo opraHoBi Mic-
1IeBOr'0 CaMOBPSIAYBAHHS 1 3a/IUIIUTH 11 y cebe. MoXkHa YSIBUTH cO6i
e ¥ TaKy CHTYyallilo, KOJIM 0coba 3aJUIlaE y cebe 6e340TIAAHY 10-
MalllHI0 TBapUHY Ta He NOBiZOMJISIE PO Lie BJACHUKA, a Y BUMIAAKY
SIKIIO0 BJIACHUK ab0 Miclle Horo nepebyBaHHSI HEBijoMi — opraHoBi
MiCLleBOro caMOBpAAyBaHHSA. 3r0J0M NpPO Lie JOBIAAETHCA BJACHUK
3ary6JieHol pedi 4u 6e3/10rJIAJHOI JoMaIlIHbOI TBAPUHHU, OJHAK, BiH
He BYMHATHUME KOJHUX JiH, CIPAMOBAaHMX HA NOBEPHEHHH CBOEI
pedi 4u AOMAlIHbOI TBAapWUHY, 1 MPONYCTUTH NO30BHY JaBHICTh.
3po3yMiJio, 1110 y TAKMX BUNAJKaX He MOXKe BUHUKHYTH NIPaBo BJla-
cHocTi Ha migcrasi cT. 338 4u cT. 340 K Ykpainu. Tomy Ha Taki
cuTyanii noTpi6HO NOWUPHUTH cHepy 3aCTOCYBaHHS HOPM MPO Ha-
6yBa/IbHY AaBHICTb. K caymHo 3a3Hayvae B. 1. Llikaso, 1ie ycyHe He-
BUM3HAYEHICTb MPaBOBOTO pEeXUMYy MalHa, NolepeiHill BJIACHUK
SIKOT'0 BTPAaTHUB Ha HbOT0 NIpaBa BJacHOCTi [6, c. 108-109].

Y cr. 335 K Ykpainuy, sikow perjiaMeHTOBaHO HabyTTs mpa-
Ba BJIaCHOCTI Ha 6e3xa3AiHi pedi, BiAcyTHI 6yAb-AKi MOCHUIaHHS Ha
MOXJIMBICTb HAGYTTS MpaBa BJAACHOCTI 32 HAOYBaJIbHOIO JABHICTIO
Ha Oe3xa3siiiHe HepyxoMe MaiiHo. Ha cborofHi muTaHHS 3acTocy-
BaHHSA HOPM Npo HaOyBaJIbHY JaBHICTb A0 6e3Xa3siiiHOTO HepyXo-
MOTro MalHa BUpilIeHo Yy cyAoBil npaktuni. Tak, y n. 11 [loctanoBu
[lnenymy Bumoro cnenianisoBaHoro cyfy YKpalHU 3 po3radafy Liu-
BIJIbHUX | KpuMiHasbHUX cripaB «[Ipo cyf0By paKTUKY B clipaBax
NpO 3aXWUCT MpaBa BJACHOCTI Ta iHIIMX pedyoBUX HpaB» N2 5 Bif
07.02.2014 p. 3a3HayeHo, 1[0 NMPABO BJIACHOCTI 3a HAOYBaJIbHOMO
JlaBHICTIO MO)Xe OYTH HabyTO Ha MalHO, fIKe HaJIeXXUTh Ha Npasi
BJIACHOCTI iHILIM 0co6i (a He 0co6i, fika 3asBJIsIE PO JABHICTh BO-
JIOZliHHS ), a TaKOX Ha 6e3xa3siHy piy.

llle oAHUM BaXKJIMBUM NHUTAHHAM, siKe IOTPebye 3’sCyBaHHS,
€ MOXJIMBICTb 3aCTOCYBaHHSI HOPM NpPO HabyBaJibHY JAABHICTb [0
00’€KTIB CAMOYMHHOTO Ta He3aBepIIEHOro OY/[iBHUITBA. 30KpeMa,
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BapTO BiZjI3HAYUTH, L0 K Y OPUAUYHIHN JiTepaTypi, Tak i B cyZ0Bil
NpPAKTHULI NPaKTUYHO 3arajJlbHOBM3HAaHMM Ha CbOTOJHI € Te, L0
HOpPMM PO HabGyBa/bHY JaBHICTb HE MOXXYTb 3aCTOCOBYBATUCh [0
CaMOYMHHO 30y/l0BaHOr0 HepyXoMoro MaiHa. ¥ n. 10 noctaHoBH
[lnenymy Bumoro cneniasizoBaHoro cyfy YKpaiHUM 3 pO3LJIAfy
LIMBIJIbHUX | KpUMiHaJIbHUX crpaB «IIpo cyoBy NMpaKTUKY B cIpa-
Bax MPO 3axXUCT MpaBa BJACHOCTI Ta iHIIMX peyoBUX MpaB» Ne 5
Big 07.02.2014 p. CTOCOBHO LIbOTO MiCTUTbCA TaKe pPO3’SICHEHHS.
«3 orzfaay Ha noJsioxxkeHHs cT. 376 LIK Ykpainu npaBo BJIacHOCTI 3a
HabyBaJIbHOI JIaBHICTIO Ha O0OG’€EKT CAMOYMHHOTO OV/iBHUI[TBA
He MOXXe OYTH BU3HAHO CYJOM, OCKIJIbKU IIi€0 HOpMOIO Iepenba-
YeHO 0CcOGJIMBUI NOPSJ0K HabyTTs IMpaBa BJIACHOCTI HA HEpyXOMe
MaiiHo, 1o 36yAoBaHe a6o 6yAYeTbCs Ha 3eMeJbHIN JiasHLj,
He BiABejeHill A/ JaHOi MeTH, a60 6Ge3 HaJIeXXHOro J03BOJy YU
HaJIe)XHO 3aTBEPJKEHOI0 MPOEKTY, abo 3 iCTOTHUM HOpYLIEHHAM
HOpM i npaBuJ» [3].

LUK Ykpainu BcTaHOBJIIOE H iHIUI cnenja/ibHi BUNAJKK 3aCcTo-
CyBaHHSI HOPM HabyBaJIbHOI JaBHOCTI, IK-TO HAOYTTs1 3aCHOBHUKOM
KOHKYypCy IIpaBa BJIACHOCTI Ha pi4y, W0 IepejaHa Ha KOHKYypC
i He BUTpebyBaHa y4YacCHMKOM KOHKypcy (4. 3 cr. 1157 LK
Ykpainu), npaBoBi Hac/liAKU HAGYTTs MpaBa BJIACHOCTI HA MaWHO
ocobu, oroJionieHoi nomepJiomwo (4. 2 ct. 48 UK Ykpainu).

3 MeTOI0 OXOpPOHHU iHTEpeciB 0co6H, sika HabyJ1a MpaBo BJjac-
HOCTi 32 HaOYBaJILHOK JIABHICTI0O HA MaiHO ¢i3M4yHOi 0Cc0o6H, Oro-
JIoIlleHOi TTOMepJIoto, 3aKoHOiaBleM y 4. 2 cT. 48 UK Ykpainu ne-
pefibayeHO BUJIyYEHHS] TaKWUX peyed 3 KoJia MalHa, 10 Migssrae
IOBEPHEHHIO y 3B’SI3KY i3 3aCTOCYBaHHSM IPAaBOBUX HACJiJKiB M0s1-
BU Takoi ocobu. Y 11boMy acnekTi ocoba, sika Haby./1a IpaBo BJaCHO-
CTi 32 Ha6yBaJIbHOIO ZJABHICTIO, IPUPIBHIOETHCSA 10 A0OPOCOBICHOIO
HabyBaya 3a BiANJIaTHUMHU JJOTOBOpPaMHM.

[lizcymoByro4M, BapTo Takox pAogaTtu, mo Jluctom Hanio-
HaJIbHOTO 6aHKy YkpaiHu «lllo/10 3aKpUTTS paxyHKiB IOPUIUYHUX
0Ci0, sIKi MPUMMHUIIM CBOIO JAisyibHiCTB» N2 25-112/2307-10083 Big
24.10.2012 p. 6yJi0 HafaHO PO3’sICHEHHSA L[0/0 3aCTOCYBaHHS HOPM
Nnpo HabyBaJIbHY [aBHICTb /10 KOILUTIB 3a HeJil0OYHUMH paxyHKaMHU.
30KkpeMa 3a3HAYa€ThCsA, U0 Y pasi fAKIIO0 KOIITU 32 HeJilYMMHU
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paxyHKaMu He OyJM BUTPeOYBaHUMHM KJIEHTOM, 6GaHK HabyBa€
IpaBoO BJIACHOCTI Ha Lii KOWITH 3a HabyBa/JbHOI JaBHICTIO i BOHU
MOXYTb OyTH BU3HAHI SIK OOJAaTKOBAaHUM Aoxia 6aHKY [7].

1. TonoBkin O. Ha6yBasbHa JaBHICTb sK chmoci6 HaGyTTs MpaBa
BJIACHOCTI Ha MaWHo. BicHuk HayioHaabHoi akademii npokypamypu Ykpainu.
2014. Ne 3 (36).

2. I'yiiBan I1./L. [Ipo Heo6XiJ{Hi CYTHi eJleMeHTH 3aCTOCYBaHHS iIHCTUTYTY
HabyBasibHOI AaBHOCTI. Bueni 3anucku THY imeni B.l. BepHadcbkozo. Cepis:
topuduuni Hayku. 2018. Ne 3. T. 29 (68).

3. IIpo cyoBy npakTUKy B cipaBax Mpo 3axUCT NpaBa BJACHOCTI Ta iH-
mux pevyoBux npaB: [loctaHoBu Ilnenymy Buioro crnenjasnizoBaHoro cyay
YkpaiHu 3 po3r/say LUBIIbHUX | KpUMiHa/IbHUX cipaB Bix 07.02.2014 p. Ne 5.
URL: https://zakon.rada.gov.ua/laws/show/v0005740-14#Text (zaTa 3Bep-
HeHHs: 21.11.2020).

4. PimenHsa YKoBTHeBOro palloHHOro cyay M. Mapiynosis JjoHelbKoi 06-
Jacri Bif 21.06.2012 p. y cpasi Ne 2/519/649/12. URL: https://reyestr.court.
gov.ua/Review/24801890 (zaTa 3BepHeHHs: 21.11.2020).

5. LuBinbHUM Kozekc YkpaiHu: HaykoBo-npakTUYyHUN kKoMeHTap (mo-
SICHEHHS#], TJIyMadyeHHs1, peKoMeHJallil 3 BUKOPUCTaHHAM MO3ULiH BUILUX CY[0-
BUX iHCcTaHLil, MiHicTepcTBa rocTuuii, HaykoBLiB, ¢axiBLiB). — T. 5: [IpaBo Bia-
cHocTi Ta iHwWi pedyoBi npaBa / 3a pen. npod. I.B. Cnacu6o-®Pateenoi. Cepis
«KoMmeHTapi Ta aHasniTUKax». XapkiB: ®OII Jlucsak JI.C,, 2011. C. 141.

6. Likano B.l. JlaBHicTb y IUBIIBHUX NpPaBOBiAHOCUHAX: JUC. ... KaHJ.
opuz. Hayk: 12.00.03. JIbBiB, 2003.

7. oo 3aKpUTTS paxyHKIiB IOPUIUYHHUX OCi0, IKi NPUMUHUIN CBOIO
JistnbHicTD: JlucT HanjoHanbHOro 6aHKy Ykpainu Ne 25-112/2307-10083 Bix
24.10.2012 p. URL: https://zakon.rada.gov.ua/laws/show/v2307500-12#Text
(maTa 3BepHeHHs: 21.11.2020).
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Osbra KBacHikeBuy,
acnipaHTKa Kadenpu
LUBIJIBHO-NIPABOBUX AUCLHUILIIH
(/Ivsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

ITPABA BOPKHUKA
Y BUKOHABYOMY INPOBAJKEHHI
oA0 CTATHEHHA AJIIMEHTIB

CratTero 180 CimeiiHoro Koaekcy Ykpainu [1] 3akpinieHo
0060B’sI30K 0aTbKiB YTPUMYBATH JUTHUHY A0 JOCATHEHHS HEI MOB-
HOJIITTA (200 O AOCATHEHHS AUTHUHONI [ABAJLATH TPbOX POKIB
y BUNAJKy HaB4YaHHs). BOp»XHUKOM € TOH 3 6aTbKiB, Ha KOTO
3rigHO 3 pimeHHsAM (Haka3oM) CyAy TOKJaJeHO 06GOB’S30K 3i
CILJIATH aJliMEHTIB.

BignosigHo mo ct. 15 3akoHy Ykpainu «IIpo BUKOHaBYe mpo-
Ba/P)KeHHsI» [2] OOp>KHUK € CTOPOHOI0 BUKOHABYOTO NMPOBAa/KEHHS.
Y GOp>KHUKA K ¥ CTOPOHHU BUKOHABYOTO NPOBAa/KEHHS € He JIUIe
000B’SI3KH, 30KpeMa, 3i cijiaTi ajiMeHTIiB Ha YTPUMaHHS JUTHUHUY,
asie ¥ npasBa.

[IpoaHanizyeMo KOMILJIEKC NpaB, KMMHM 3rifHO 3i cT. 19
3akoHy YkpaiHu «[Ipo BUKOHaBYe NPOBa/KeHHsI» HaJliJIeHO 60opXk-
HYKa IIpY BUKOHAaHHI pillleHHd 1110/j0 CTATHEHHA aJiMeHTIB.

BOp>XHUK $K CTOpOHAa BHKOHAaBYOrO NPOBA/KEHHS LI0J0
CTAATHEHHS aJliMEeHTIB Ma€ MpaBo:

- O3Halioma08amucss 3 mamepialramMu 6UKOHA8Y020
npoeaod’ceHHs, po6umu 3 HUX 8UNUCKU, 3HiMamu Konii - came 11e
MpaBo HAJJa€ MOXKJIMBICTh OOPXXKHUKOBI, ZJ1s1 NPUKJIAAY, 3HATH KOl
KBUTAHIIiH 3i CTJIaTH aliMeHTIB, K0 KBUTAHIii 6yJIM HUM BUMA/-
KOBO BTpayeHi, came Ile IpaBO HAJIJA€ MOXKJUBICTb OOPXXHUKOBI y
NOBHOMY 00cs13i Ii3HaBaTHCS MPO BCi JOKYMEHTH 3 MaTepiasiB BU-
KOHABYOI'0 NPOBaJ KeHHS;

- npaso docmyny 00 agmomamu308aHoi cucmemu 8UKO-
HA84020 Npo8adiceHHs — BijinoBigHo a0 Po3ainy VI «[losoxeHHs
IpO aBTOMATHU30BaHy CHUCTEMY BHKOHABYOr0 NPOBAKEHHS» [3]
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MiHicTepcTBO tocTUIii YKpaiHu 3a6e3nevyye BiibHUK Ta 6e3011aT-
HUM goctyn Ao iHpopmaniiiHoi CucteMu y Mepexi IHTEepHeT Ha
cBOEMY 00QilliiHOMY Be6-CaliTi 3 MOXKJIUBICTIO TIepeTIsAAy, MOUIYKY,
KONilOBaHHS Ta po3JpyKyBaHHS iH$opmalii 6e3 oOMexeHb Ta Liji-
JIOJI060BO, a caMe:

npi3Buile, iM’s1, Mo 6aTbKOBI (3a HOro HasIBHOCTI), YK CJI0, Mi-
CsAIb, PiK HAPO/XKEHHsI OOPXKHHKA — (i3MYHOI 0CO6U Ta Mpi3BHUILE,
iM’s1, mo 6aThKOBI (32 HOro HasABHOCTI) CcTAryBaya — GpisuyHOi 0co6H;

HOMep, AaTa BiIKPUTTSA Ta CTAaH BUKOHABYOI'0 IPOBA/P)KEHHH;

HallMeHyBaHHSl OpraHy [iep»KaBHOI BHKOHABYOl CJIYX6HU
(mpuBaTHOrO BUKOHABIA), Y IKOI'0 epebyBae Ha BUKOHAHHI BUKO-
HaB4Ye NpOBaJKEeHHH.

Joctyn po indopmanii CucTeMH CTOpOHAM BHKOHaBYOI'O
IpPOBa/>KEHHS 3a0€3Me4YY€EThCSI 3 BUKOPUCTAHHSM:

1) 3aco6iB eseKTpOHHOI ifleHTHdIKalil 3 BUCOKMM piBHEM
JOBipU yepes:

BebnopTas MiHicTepcTBa rocTullii Ykpainuy;

2) igentudikatopa Aasa foctyny Ao iHopmauii nmpo BUKO-
HaBYe NPOBa/KeHHs], AKUH 3a3HAYa€TbCA B JOBIiJLi Npo peecTpa-
L[i}l0 BUKOHABYOr'0 JOKYMeHTa Ta IOCTAHOBI PO BiKPUTTA BUKO-
HaBYOI'0 MPOBA/KeHHs, yepe3 odiniliHUN Beb6calT MiHicTepcTBa
I0CTULII YKpaiHu.

CucreMa 3abesneuye:

— MOXJIUBIiCTb $OpMyBaHHS CTOPOHAMHU BHMKOHABYOI'0 NpO-
Ba/)KeHHA y3arajbHeHoi iHpopMaLii npo pimeHHs (BUKOHaBUI Aii),
NpUUHATI (BUMHeHI) BUKOHABLEM, i3 3a3HAaYeHHAM JaTH iX NpUKH-
ATTSA (BYMHEHHsI) Ta 3 MOXJIUBICTIO pO3JpYKyBaHHS Takoi iHdop-
Mallii;

— JOCTyI CTOpOHaM BUKOHABYOIO MPOBA/KEHHA [0 LOKY-
MEHTIB BUKOHABYOT O IPOBa/»KEHHS.

— MoxIuBiCTh OHJIAWH-CIJIATH 3a60ProBaHOCTI 3a BHUKO-
HaBYMM NPOBa/PKEHHAM 3a6€31e4yEThCS 3 BUKOPUCTAHHSAM:

— IUIAaTDKHUX CUCTEM Iif 4ac JOCTYIy CTOPiH BUKOHAB4YOIO
MpOBa/KeHHs 10 iHpopMaLii CucTeMU BiZIOBIJHO A0 11bOr0 MYHKTY;

— TMJATiXKHUX 3aCTOCYHKIB, 1110 B3aEMO/1i10Th i3 CucTeMol10 3a
JIOIOMOTOI0 MPUKJIAJHOI0 MPOTpaMHOro iHTepdeiicy Ha yMoOBax,
BU3HAYeHUX aJiMiHicTpaTopoM CUCTEMHU y BiANIOBIJHOMY 10TOBOPI;
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— npaeo ockaplcysamu piwieHHs, dii a6o 6e30disiAbHiCMb
8UKOHABYSA - 1le IPaBO rapaHTY€E MOXJIHUBICTb OOPXKHUKY Y CYJ0-
BOMY MOPSIAKY TOHOBUTH CBOE MOPYILEeHe NPaBo;

— npaeo Hadasamu dodamkoei mamepiaau, 3asa64amu
K/10nomaHHs, 6pamu y4yacms y e4uHeHHI eukoHaeyux diil, Ha-
dasamu ycHi ma nucbmoei NOsICHEHHs, 3anepeyysamu npomu
K/10nomaHb iHWUX y4acHUKie 8UKOHAB8Y020 np0o8adiceHHs md
Kopucmysamucsl iHWuMu npagamu, HA0AHUMU 3AKOHOM - 1ie
MPaBO TapaHTye GOP>KHUKOBI MOXKJIUBICTD NMpes SsBUTH BUKOHABI(IO
JlOJATKOBI JOKYMEHTH, SIKi CTOCYIOTbCS CIIPaBH, TaK GOPKHUK KO-
MYHIKy€ 3 BUKOHaBLEeM I10J0 O6YyJAb-Koi Mpo6JseMH, ika BUHUKAE
nij yac nepebyBaHHs B CTaTyCi CTOPOHU BUKOHABYOT0 MPOBA/IXKEH-
Hsl, HalpUKJIaJ, NOAaTH KJONOTAaHHA NpO Te, 10 BiH THMYacOBO
NPOXXMBA€E 3a IHLIOW aJpecor i NMPOCUThb YCI0 KOpPeCNOHJeHIilo
HaJICWJIaTH 32 HOBOIO NOLITOBOIO afpecoro. BuiiesasHaueHe npaBo
OOpKHUKA HAJIJa€E HOMY MOXXJIMBICTb, HAPUKJIAJ], TIOBiJOMUTH BU-
KOHAaBIIfl PO CKJIaJHe MaTepiajbHe CTAHOBUIIE, sIKe CIPUYHHEHE
Horo xBopo6010 abo iHWKMMHU 06CTaBUHAMM, TAKUM YUHOM, GOPK-
HUK JIOBOJIUTH /10 BiZjoMa BUKOHABILS Ta CTATyBavya MPO TUMYACOBY
3aTPUMKY y BUILIATI a/liMEeHTIB, y3roJUBIIH Iie 3i cTATyBa4yeM, a He
3HUKA€E Ta NMPHUIUHSE CIJIAYyBaTH aJiMeHTH, He 3'SIBJISIOUYHCH HA
BUKJIMKU BUKOHABISl, YUM CTBOPIOKOYM CUTYaLi0, 32 KOI 10 HbOTO
3aCTOCOBYBaJIKCS 6 3aCO6H TPUMYCY;

— npaeo HA yK/AAdeHHSA Mupoeoi y2odu, o 3ameepaoxcy-
€mbCs cydoM - 1ie PABO JAE MONKJIUBICTb OOP>KHUKOBI, /151 TPUK-
JIafly, y pa3i HassBHOCTi B HbOTO CYMH 3a60proBaHOCTi 3i criaTi asi-
MEHTIB Y MUPHHM CIIOCiO Bpery/oBaTH NUTaHHS il BUILJIATH;

— 6OpICHUK Mae€ npaso 38epHymucs, do cydy 3 no3080M
npo 3MeHWeHHs1 CyMuU euniamu aaiMeHmis;

— OGOpJCHUK MA€E Npaeo ykjaacmu 00208ip npo npunuHeH-
HA npaea HA ajaiMeHmMu 045 JUMUHU y 38’SI3Ky 3 nepedavero
npasa e/1acHocmi Ha Hepyxome MaiiHO (dcum.i08uill 6YOUHOK,
Keapmupy, 3emMe/bHy Ji/ISTHKY moujo).

— npaeo 60pxcHUKa 6ymu 38i1bHeHUM 8id 0608°s3Ky
cnaamu aaimMeHmie Ko doxid dumuHuU Ha6azamo nepesuwjye
doxiod 6opicHuUKa i nosHicmio 3a6e3ne4ye if nompeéu.
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TakvM 4YMHOM, MOXHa 3pOOMTH BHMCHOBOK, WO OGOPXHHUK
y BUKOHaBYOMY INpPOBA/pKEHHI Ma€ HU3Ky IpaB, peasisallifa AKHX
3axMIL@e HOro K y4yaCHMKa BUKOHABYOro NpPOBaJKeHHs], TUM ca-
MHUM, 3abe3nevyloyd Haje)XHUH piBeHb BHUKOHaHHS 3000B’3aHb
3l CnJ1aTH aJiMeHTIB.

1. CimeriHuii kopekc Ykpainu: 3axkoH Ykpaimu Big 10.01.2002 p.
Ne2947-111. URL: https://zakon.rada.gov.ua/laws/show/2947-14/.

2. [lpo BukoHaBuYe mHpoBaJpkeHHA: 3aKoH YkpaiHu Bijg 02.06.2016 p.
Ne 1404-VIII. URL: http://zakon5.rada.gov.ua/laws/show/1404-19/page.

3. [Ipo 3aTBepAXeHHS1 MOJIOKEHHS NPO aBTOMaTHU30BaHy CUCTEMY
BUKOHaBYOro npoBajxeHHA: Haka3 MiHictepcTBa roctuuili YkpalHu Bif
05.08.2016 p. Ne 2432/5. URL: https://zakon.rada.gov.ua/laws/show/
z1126-16.
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PomaH KpynHuK,

Cyana
(Tocnodapcvkuti cyd Jlvsiscvkoi 06aacmi)

IOPUCAUKLIA CIIOPY
PO BUJIYYEHHA 3EMEJ/IbHOI AIVIAHKH
BIJ I BJACHUKA ABO KOPUCTYBAYA
3 MOTUBIB CYCIIJIbHOI HEOBXIIHOCTI
YU JIA CYCIIIJIbHUX TIOTPEB

BignmoBigno fo ct. 19 Kozgekcy afiMiHiCTpaTUBHOTO CYLO4YUH-
CcTBa YKpaiHU IOPUCAUKLIA aIMIHICTPaTUBHUX CYiB NOUIUPIOETHCS
Ha CnpaBd y Nny6J/i4HO-NPAaBOBUX CIOpaX, 30KpeMa, Clopax LiojA0
BUJIy4eHHSI 260 MPUMYCOBOI0 Biluy»KEeHHs1 MalHa AJis CYyCHiJIbHUX
noTpeb 4u 3 MOTHUBIB cycnijibHOI HeobxiAHOCTI. OAHOYACHO B cT. 19
[IMBiIBHOTO MNpOLECYya/bHOTO KOJAEKCYy YKpaiHM 3aKpillJieHo, 1o
CyAY pO3T/ASAAI0Th y MOPSAAKY LUBIJIBHOTO Cy[OYMHCTBA CIpPaBH,
1[0 BUHHUKAKOTh, 30KpeMa, 3 3eMeJbHUX MPaBOBIJHOCUH, KpiM
CIpaB, PO3rJif/ AKUX 3JiHCHIOETbCSA B NOPAAKY IHILIOrO CYyJOYHUHCT-
Ba. Takox B cT. 20 l'ocnofapChbKOro MponecyaJbHOr0 KOAEKCY
YkpaiHu nepej6adyeHo, 110 rocnoJapcbKi CyAu po3risgaloTh copa-
BM y CIIOpaAX, 30KpeMa, 111010 IIpaBa BJACHOCTI YU iHIIOr0 pe4yoBOro
npaBa Ha MaiiHO (pyxoMe Ta HEPYXOMY, B TOMY YHMCJi 3eMJII0), KpiM
CHOpiB, 1100 BUJYYEeHHs MaliHa JJisl CYCIiJIbHUX NOTpe6 YU 3 Mo-
THBIB CycliJIbHOI HEOOXiJHOCTI.

TakyMM YHHOM, CTaHOM Ha CbOTOJHIIIHIN JleHb 3aKOHOAABLEeM
BilHECeHO [0 KoMIeTeHLil aJAMIiHICTpaTUBHUX CYAIB BHUpILLEeHHA
CHopiB W00 BUJIYYEHHA MaMlHa, B T. Y. 3eMeJIbHUX JIJIAHOK JJd
CYCIIJIbHUX MOTPe6 YK 3 MOTHUBIB CycliJIbHOI HEOOXiIHOCTI 3 KOpH-
CTYBaHHS UM BJIACHOCTi oco6bu. Ha Hail morJisf BilHECEHHS 3aKo-
HOJZlaBLIEM LIMX CHOPiB 10 My6JIiYHO-MIPaBOBUX He BiJjlOBijae xapa-
KTepy Ta 3MIiCTy NpaBOBiJHOCHH, IKi BUHUKAIOTb MiX OpraHaMu
Jep>XaBHOI BJIaZid YU OpPraHaMH MiCLleBOr0 CaMOBPAAYBaHHS Ta
BJIACHUKAaMH YW KOpPUCTYBayaMH 3eMesib. 30KpeMa, NyG6JidHO-
MpaBoBi BiJHOCMHM 3aCHOBaHi Ha 3acajiax Cy6opAuHaLii Ta migmo-
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pAAKYBaHHA Cy06’ekTiB 1 my6/iuHe NpaBO CTaHOBUTb CUCTEMY
LIeHTPa/Ii30BaHOI'0 peryJII0BaHHA CyCHiJIbHUX BilHOCHH.

AHasnisyryu B €EAMHOMY Jep:KaBHOMY peeCTpi CyZOBHUX pi-
ueHb nocraHoBu Besukoi [anatu BepxoBHoro Cyay, B6aYa€eThCs,
1110 IpU PO3MEXyBaHHI IOPUCAUKLINHUX GOpPM 3aXUCTy MOPYILIEHO-
ro npasa Besnka [lasnaTta HeoZHOPa30BO 3a3Havasa, LU0 A0 HOPHUC-
JUKLII aJiIMiHICTPaTUBHOTO CYy/ly HAJIEXKHUTh CHip, AIKUW BUHUK MiX
JIBOMa 4M GiJibllle Cy6’EKTaMU CTOCOBHO IXHiX MpaB Ta 060B’A3KIB y
MPaBOBiJHOCUHAX, ¥ IKUX X04a 6 OJIUH Cy6’€KT 3aKOHO/IaBYO BIIOB-
HOBRO)KEHUU BJIQZIHO KepyBaTH INOBEeJIHKOI iHIIOro cy6’ekTa, a
OCTaHHIH BiZimOBiJHO 3000B’s13aHUN BUKOHYBAaTH BHMOI'M Ta MpHU-
NHMCU TAaKOTO Cy6 €KTA BJaJJHUX TOBHOBaXKeHb [1].

Y ney ke 4ac, NIpMBAaTHONPABOBI BiJHOCMHU BUPI3HAIOTHCA
HasBHICTI0O MallHOBOT'0 Y4 HEMallHOBOT'0 0COOGUCTOTrO iHTepecy y4a-
cHuKa. Cnip Ma€e npUBaTHONPABOBUM XapaKTep, AKLIO BiH 06YMOB-
JIEHUH MopyIleHHsAM abo 3arpo3010 NOpyIleHHs IPUBATHOIO MpaBa
Yd iHTepecy, Ik NpaBUJIO, MalHOBOrO, HaBiTh i B TOMy BUNAJKY,
AKI0 [0 NOpYyIIeHHd NMPUBATHOrO MpaBa YW iHTepecy NpU3BeJU
yHIpaBJiHCbKi [fii cy6’eKTIiB BJIaJJHUX NOBHOBaXXeHb (KYpCUB BUJI-
JIeHO HaMH¥ - asm.) [2].

[Ipo6sieMaTUKy XapaKTepy IPaBOBiHOCUH, IKi BAHUKAIOTDb Y
pasi NpUMyCOBOr0 BUJIYYEHHS 3eMesIbHOI AIJISHKY AJs CyCHIJIBHUX
NOTpeb YM 3 MOTUBIB CYCHiJIbHOT HEOOXiJHOCTI JABHO JOCTi/HKYIOTh
y npaBoBii Hayui. BogHovac, fJoTenep He 3HaWEHO €AUHUX MiAX0-
JAiB 10 ii BUpilieHHd. JlyMKY HayKOBLiB PO3/IJIUIKCA HA TPU IPYIIH.
OpHi ydeHi BBaXKalOTh, 1[0 BKa3aHi MPaBOBiJHOCUHU € MyOJi4HO-
NIpaBOBUMY, iHIII BKa3yHOThb Ha Te, 10 Lii BiJHOCUHU MalOThb NIPUBa-
THOIIPaBOBY NPHUPOAY, @ Ha AYMKY TpeTiX — Ui BifJHOCUHHU MalThb
3MIlIaHMUM XapaKTep.

30KpeMa, NPUXUJIBHUKM MYyO6JIiYHO-NIPABOBOr0 XapaKTepy
3a3HayeHUX NPaBOBiIAHOCHH BKa3ylOTh, L0 Aep:KaBa BOJIOAIE 0CO6-
JIMBOIO MpPaBOCYy6 €KTHICTIO, BiAMiHHOIO Bij mpaBocy6’ekTHOCTI i-
3UYHUX 0Cib6 Ta iHWMX cy6’ekTiB. Bona ¢opMyeTbcsa 3 ¢dyHKLiO-
HaJ/IbHOI NPaBO3/aTHOCTI, fKa icHye ipso facto i miespaTHOCTI, aKy
Jlep>kaBa HabyBae€ yepe3 Ail0YWil MexaHi3M 3JiliCHeHHs AeprKaBHOI
BJaaju [3].
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HaTtowmictb O. M. KnuMenko 3a3Hayvag, 0 NpUAHATTS pillleH-
HA IIPO NIPUMYCOBe Bifiuy»KeHHS MalHa NIPUBATHOI'O BJIACHUKA /A
3abe3neyeHHs CyCcHiJIbHUX NMOTpe6 nepebyBae mosa A€l LUBiJic-
TUYHUX NIPUHLMIIIB IOPUAAYHOI PIBHOCTI CTOPIH Ta AUCIIO3UTUBHO-
CTi IXHBOI y4acTi B IMBUJIbHUX BiJHOCHHAX. Take pilleHHS € aKTOM
Jlep>KaBHOI BJIaJiU Ta 3BOAUTHCA 10 MiANOPAAKYBaHHS MPUBATHOTO
BJIACHUKA BOJIi BJIaJJHOT'O Cy6’ €KTA, 1110 € BJACTUBUM JJIs1 My6JIiYHO-
NpPaBOBUX BiJHOCUH. EJleMeHTH HOPUAUYHOI PIBHOCTI Ta AUCHO3U-
TUBHOCTI y4acTi CTOPiH y NPaBOBIIHOCUHAX 3 NPUBOAY NPUMYCOBO-
ro BUIy4eHHs MaliHa /ISl CyCNJIbHUX OTPe6 MOXKYyThb 6YTH BTi1eHi
B OKpeMHUX IpolLeJypaX, 30KpeMa 10/j0 BU3HAYeHHs KOMIeHcalii
3a Take BUJIY4YeHHs [4, c. 61-62].

[H1Ii JoCMiAHMKY, OGIPYHTOBYIOUM 3MilIaHUI XapaKTep Npa-
BOBiJHOCHH IL0JJ0 NPUMYCOBOI0 BUJIy4YeHHs MaKHa, 3BEpPTalOTh
yBary Ha Te, 110 YIIOBHOBa)XeHHUU OpraH JAepKaBHOI BJaju, NPUH-
MalouM pillleHHsI PO BUJIY4YeHHS MalHa, lepeciifye nmy6.JivyHi iH-
Tepecu. [Ipu LIbOMYy Liel opraH 3yCcTpi4YaeThCsl 3 BEJIMKOIO KiJIbKICTIO
NepeLIKO/J, sIKi CTBOPIOE 3aKOHO/aBelb 3 METOI0 3aXHUCTy MalHOBUX
npaB (isMyHUX | WOPUAMYHUX OCiO Bij 3/7I0BXKMUBaHHS OpraHaMu
Jlep>kaBHOI BJaJJu CBOIMU NOBHOBaXKeHHSIMU. BoHOUYac BpaxyBaH-
Hf iHTepeciB BJIaCHUKIB MaiiHa, a TAK0X MOKJIMBICTb BperyJl0BaTH
Ii BIiJHOCUHHU JOTOBIpHHUM ULJISIXOM BU3HA4YalOTh MPHUBATHONPABO-
BUH XapaKTep LUX BigHOCHH [5, c. 19-20].

fkmo npoaHanisyBaTH JyMKU BY€HUX, KOTPi 06CTOOIOTH 10-
3UIlil0 MyO6JIiYHO-ITPABOBOr0 XapaKTepy BiJITHOCHH y pa3i MpuMyco-
BOI'0 BUJIYYEHHS 3eMeJIbHOI AiIIHKY, TO B6AUYaEMO, 110 IXHS MO3U-
il I'PYHTYETbCA Ha TakoMy: 1) JepkaBa y BKasaHUX BiJIHOCHHAX
Ma€ BJIaiHi MOBHOBaXXeHHs; 2) NPUIIMHEHHS IpaBa BJIACHOCTI Bij-
6yBa€ThCA 1103a BOJIEIO BJaCHMKA MaliHa Ha MiJiCTaBi aKTy JepaB-
HOI BJIJAW Ta 3BOJUTHCA A0 NiANOPAAKYBAaHHA NPUBATHOIO BJac-
HUKa BOJIi BJIaAHOTO Cy6’EKTA.

Ha Ham noruifg BHAAETbCA HeNpaBUJIBHUM TOBOPUTH IIPO
ny6/1i4HO-BJIaJHUN XapaKTep BiZJHOCHH 1100 MPUMYCOBOT'0 BUJIY-
YeHHS MailHa 3 BJIACHOCTI Y4 KOPUCTYBaHHS 0COOH [JIJIsl CYCIIJIbHUX
noTpeb y 3B’A3Ky 3 HasBHICTIO QaKTy NPUNUHEHHS NpaBa BJACHOC-
Ti (KOpUCTyBaHHSI) 0COOU mo3a ii BoJielo. SKINO KepyBaTHUCA UM
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niixoA,0M, TO MOKHa 3pOOUTH BHCHOBOK, 1110 Ny6JIiYHUN XapaKTep
BiJHOCHMH HadABHUH i B IHIIUX BUINAJKax IPUMYCOBOTO BUJIy4YEHHS
MaliHa, 30KpeMa 3BEpPHEHHSl CTArHEHHS Ha MaillHO GOpXKHHUKa 3a
1ioro 3060B’A3aHHAMM ab60 IPUMYCOBOT0 NPUIIMHEHHS NTpaBa KOpU-
CTyBaHHSI 3€eMeJIbHOI [AiSIHKOI Yy 3B’SI3Ky 3 ii BUKOPUCTaHHSIM
He 33 LIJIbOBUM MNpPU3HAYEHHSIM YW CHOCOGaMH, sIKi cymepeyarb
€KOJIOTIYHUM BHMOTaM, OCKIJIbKM TaKe BUJIYYEHHS TeX Bifoy-
BA€ETbCS 11032 BOJIeK 0coO0W. BogHodac, y HaykoBii JiTepaTypi
He BUHUKA€E CyMHIBIB 110J0 NPUBATHO-NPABOBOTO XapaKTepy
OCTaHHIX BiJHOCHH.

Takok He MOX<Ha BBaXKaTH pillleHHd OpraHy Jep>kaBHOI BJa-
JU 44 MicCLLeBOro caMOBpAJyBaHHS NpPO BUJIy4YeHHS 3eMeJIbHOI Ai-
JITHKM JJIsl CYyCHiJIbHUX MOTPe6 YU 3 MOTHUBIB cycnisibHOI HeobXiA-
HOCTi aKTOM [iep:KaBHOI BJIaJi¥, BHAC/I/[OK KOTPOTO BiJI0yBaEThCSA
ninopsaKyBaHHSI NPHUBATHOTO BJIACHUKAa ab0o KOpUCTyBauya BOJIi
BJaJHOTO Cy6’ekTa. 30KpeMa, 3a 3MICTOM TM0JIO)KEHb 3aKOHY
Ne 1559-VI], a Takox cT. 32-1 3akoHy Ykpainu «IIpo opeHay 3emJii»
Ta cT. 149 3K Ykpainu B6ayaeMo, 1110 TPUUHATTS TAKOTO pillleHHSA
He NMOPO/PKY€E Y BJIACHHMKA YU KOPUCTyBaya 3eMeJIbHOI JIIAHKU KO-
JHUX 000B’s13KiB, KOTpi 6 NignopsKoByBaJ/y iX BOJIIO BOJIi OpraHiB
Jlep>kaBHOI BJaJM YM OpraHiB MicueBoro camoBpsisyBaHHs. [Ipuii-
HATTS BifiMOBiHOTrO pillleHHS € JiMlle MifiCTaBOIO JIJil TOro, 1100
oco6a 3MorJ/la BUPAa3UTH CBOE CTABJIEHHS W00 BUJIyYeHHS 3eMe-
JIbHOI AiJISHKU. Y BUINIAJIKy HEHAaJAHHA 30U Ha BUKYI 3eMeJIbHOI
JUISHKY YU BWJIy4YeHH: II 3 KOPUCTYBAaHHf, a TaKOX y BHUNAJKY
He3BepHEHHA OpraHy Jep>kaBHOI BJaJM YU OpraHy MicueBoro ca-
MOBPAAYBaHH4A [0 CyZly 3 BUMOIOIO [IPO TaKe BUJIyYeHHS NIPOTATOM
POKY, BiZllOBiZjHe pillleHHA BTpadya€ YUHHICTb. BTpayae Lie pilieHHA
YUHHICTB TaKOX 1 y BUMIAJKY, AKILO CYJ YXBaJUTh pillleHHA PO Bi-
JAMOBY B 33Jl0BOJIEHHI IO30BHUX BUMOT L0/I0 BUJYYE€HHS 3eMeJlb-
HOI IiJISHKH.

Binbwe Toro, BigmosigHo Ao 3akoHy Ne 1559-VI y Bumazaky
NPUNRHATTS OPraHoOM Jlep>KaBHOI BJIaJu YU OPraHoM MiCLeBOro ca-
MOBPAAYBAaHHSA pilleHHA NpO BiJ4yKE€HHS 3eMeJIbHOI JiJSHKHU Bif
BJIaCHUKA /151 CYCIIJIbHUX NTOTPe0, Ki He AONyCKal0Th BiJUy>KeHHS
3 MOTHBIB CycHiJIbHOI HEO6XiIHOCTI, TO 3a BiZCyTHOCTI J06GPOBiIb-
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HOI 3roJu BJIACHHMKA Ha TaKe BiJ4yKeHHd, pilleHHA LUX OpraHiB
B3arasi 3aJMLIAIOThCSA TAKUMHY, 1110 He 6yAyThb peasi3oBaHi.

BixgTak, BKasaHe CBiAUUTb PO Te, 10 caM 10 cobi akT opraHy
Jep>KaBHOI B3y YU OpraHy MiCLleBOr0 CaMOBPAAYBaHHS PO BU-
JIydeHHsI 3eMeJIbHOI [AiMIIHKKM He € BJIaJHUM aKTOM, IKUH CIYTyE
6e3nocepeHbOIO MiJACTABOIO MT036aBJIEHHSI 0COGU MpaBa BJACHOCTI
YU KOPUCTYBAHHSA 3eMeJIbHOK JisHKOM. IlifcTaBow A/ 1bOro,
Mopsi/j, i3 IPUUHATTAM BiINOBIIHOTO aKTy, € CYKYIHICTb 06CTaBUH,
TaKUX {K: YKJaJeHHS [JOroBOpy NPO BUKYN 3€MeJIbHOI JiITHKU
(axwo Ha 1e € 3roja ii BJacHUKA) YU JOTOBOPY MpO po3ipBaHHSA
JloroBopy opeHAau, cynepdinito, eMdiTeB3uCy YU cepBiTyTy, abo
3BepHEHHS OpraHy Jlep>kaBHOI BJaJy [0 CYyZly 3 BUMOTOIO NPO BHU-
JIyueHHsl 3eMeJIbHOI JiJITHKY, J0BeleHHs B Cy/ji 06CTaBUH HasIBHO-
CTi CychniibHOI HeobGXiAHOCTI YW cycHiibHUX MoTpe6 (Y BUNAAKY
SIKILO BiZOyBaTHMeTbCsl NMPUIMHEHHsI NpaBa KOPUCTYBaHHS) AJs
TaKOT'0 BUJIyYEHHS, 0BeAeHHS (paKTy HEMOXJIUBOCTI 3a/10BOJIEHHS
Liei Heo6XiHOCTI 6€3 NPUIIMHEHHS NpaBa BJIACHOCTI YA KOPUCTY-
BaHHA Ha BiANOBiAHY 3eMe/IbHY AIJIAHKY, BIAIKOAYBaHHSA BapTOCTI
3eMeJIbHOI JIIJISHKY i BCiX MOB’I3aHMX i3 IIUM 30UTKIB Ta BUHECEHHS
CyZi0OM BiZ[ITOBIJTHOTO pillleHHs.

3 orniAy Ha Ty 06CTaBUHY, 110 IPUMYCOBE BUJIyYEHHS 3eMe-
JIbHOI JIJIIHKU AJ11 CYCHiJIBHUX NMOTPe6 4M 3 MOTHUBIB CYCIIJbHOI
HeoOXiHOCTI BiZIOYBAa€ETbCA He 3a pillleHHSAM OpraHy JepkaBHOI
BJaJd YM OpraHy MicleBOro caMOBpsAyBaHH{, a 3a BiANOBIAHUM
pillleHHSM Cy/Zly, MO>KHa CTBep/KYBaTH NP0 BiACYyTHICTb Yy BKa3aHUX
OpraHiB BJIQJJTHUX YNPaBJIiHCbKUX [OBHOBaXXeHb Ta BiJCYTHICTb
IIpaBa Ha 3aCTOCyBaHHSA NIPAMOTr0 IPUMYCY.

BigTak, He3Ba)karouu Ha Te, 10 Jiep>kaBa € Cy6'EKTOM Myo6-
JIIYHOTO NpaBa, y pasi IpUMyCOBOTO BUJyYEeHHH 3eMeJIbHOI AiIAHKU
JUIsl CyCIiJIbHUX TOTpe6 BifgcyTHI BigHOCHMHM BJjaau i migmopsa-
KyBaHH{, Jep)KaBa Ta TepUTOpiaJbHI rpoMaau 6epyTb ydyacTb
y LMX BIJHOCMHAaX Ha pIBHUX 3acajax, Nopdj 3 IHIIKMMHU ydac-
HUKaMHU TaKHUX BIJHOCHH, He BTpPa4yal4y NpHU bOMY CBOIX BJIaJHUX
MOBHOBaXKeHb. €lMHA 006CTaBUHA, KOTPa CBiAYUTH MPO 3MillaHUHN
XapaKTep BKa3aHUX CYCHIJIbHUX BiJHOCHH, - L€ HafABHICTb y IX
CTPYKTYpi Takoro my6J1iYyHO-IPAaBOBOrO eJIeMEHTY, sIK MeTa BUJIY-

436



YeHHS] 3eMeJIbHOI JIiJITHKU - 3a6e3nedyeHHs NyOJiiYHUX iHTepeciB
CyCIiJIbCTBA.

Ha Ham nornsz, npy BUpilleHHI MUTaHHA 100 BU3HAYE€HHS
IOPUCAMKLINHOCTI cnopy Npo BHJYYEHHsI 3eMeJibHOI AiJSHKA 3
BJIACHOCTI YW KOPUCTYyBaHHSI 0COOU [JiJIsl CyCHiJIbHUX MOTpPe6, ciif
BUXOJWTHU 3 TOTO, 110 BiATIOBiJAHI MPaBOBIJHOCUHU — Lie CYCHIJIbHI
BiJHOCHHHY, fIKi BUHHUKAKTh MiX Cy6’€KTaMH NPUMYCy Ta BJIACHHU-
KaMHU ab0 KOpUCTYBayaMU 3eMeJIbHUX JiJNISHOK Y 3B’SI3KYy 3 MPUIIH-
HEeHHsM IpaBa BJIACHOCTI (KOPUCTYBaHHS) OCTAHHIX Ha 3eMeJIbHY
OUIAHKY 103a iX BoJiero. Bka3zaHi NpaBOBIIHOCUHM € CKJIaL0BOIO Bi-
JHOCHH BJIACHOCT], 110 CTAHOBUTb 6a3y MalHOBOTO 060pOTY, pery-
JIIOBAaTU KOoTpuM nokaukadi Hopmu K Ykpainu. OgHuM i3 ocHOB-
HUX NPUHLMIIB LMBIJIBHOIO 3aKOHOJABCTBA YKpAiHW € NPUHLHUIN
HeNpUNYCTUMOCTI no36aBJjieHHs1 NpaBa BJIACHOCTI 103a MeXaMH
BUIIQJKIB, BcTaHOBJeHUX KoHcTuTynielo YkpaiHM Ta 3akoHaMHu
Ykpainu (cT. 3 UK Ykpainu). 3 orsisay Ha 1, CyCliJibHI BiAHOCUHU
[0/0 TPUMYCOBOTO BUJIYYE€HHSI 3e€MeJIbHOI JAIJIAHKU 3 BJIACHOCTI
Yl KOPUCTYBaHHA o0cobM, nepefyciM € LUBIIBHUMHM i NOBUHHI
peryJiroBaTUCAd HOPMaMU LIUBIJIBHOTO IpaBa. A CIip 100 TaKOTo
BUJIYYEHHSI € CIIOPOM IIpO NpaBO LUBIJIbHE | MOBUHEH BUpILly-
BaTHUCA CYZIOM 3arajibHOI Y4 roCroapCbKol IOPUCAUKLII, a He agMi-
HiCTpaTUBHOI.

Heo6xifjHO 3a3HAYUTH, L0 HENPSAMUM MiATBEPKEHHAM Ha-
1ol no3uii € Te, 10 MOAiGHI 32 3MiCTOM cropu (COPH 100 MPH-
MYCOBOT'O BiJ4y>K€HHA 3eMeJIbHUX JIJITHOK CiJIbCBKOTOCIOoAapCh-
KOTO MpU3HAYeHHd Bij| iHO3eMI[iB Ta 0ci6 6e3 rpoMa/issHCTBA) 3aK0-
HOJlaBellb He BiJHOCUTb A0 NyG6JIiYHO-NPaBOBUX CHOPIiB Ta He Mo-
LIMPIOE WPUCAUKLII0 a/MiIHICTPAaTUBHUX CYAiB Ha Li CIIOpH, 2 TOMY
ix po3srssjarTh cyAu 3arajbHoi opucaukuii [6; 7]. Ioai6bHicTb
BKa3aHUX CIOPIB i3 cmopaMu LOA0 BUJIyYEeHHS 3eMeJIbHOI AiIAHKU
JUIS CyCHiZIbHUX NOTpPe6, MoJIAra€e B TOMY, 110, SIK i y BUNAJKY i3 BU-
JIyUeHHSIM ISl CYCHIJIbHUX NOTpeb, OpraHu JAep:KaBHOI BJajH, K
Cy6’€EKTH NPUMYCYy 3BEPTAIOTHCS 10 CYAY 3 BUMOTOI PO NPUMYCO-
Be BiJlUy’K€HHS 3eMeJIbHOI JIJITHKYU 3 MeTOK peaJizanii CycniJibHUX
iHTepeciB - JOTPUMaHHA BUMOI YUHHOTO 3aKOHOZABCTBA YKpaiHU
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moao HEMOKJIMBOCTI 3HaxXO0[XE€HHA y BJIACHOCTiI BH3HA4YeHUX 0Ci0
IIeBHUX KaTeropiﬁ 3eMeJIb.

1. lloctaHoBa Besukoi Ilasatu BepxoBHoro Cyay Bix 07.11.2018p. y
cnpaBi Ne488/6211/14-u // €duHutl depxicasHuii peecmp cydosux piwieHb. URL:
http://reyestr.court.gov.ua/Review/81842020 (naTta 3BepHeHHs: 28.09.2020)

2. IlocranoBa Benukoi [lanatu Bepxosnoro Cygny Bix 13.06.2018p. y
cnpasi Ne583/2715/16-1 // €duHutl depacasHuii peecmp cydosux piwieHsb. URL:
http://reyestr.court.gov.ua/Review/74838825 (naTa 3BepHeHHs: 28.09.2020)

3. CnenneB A. B. T'ocyzmapcTBo kak cyb6bekT mpaBooTHomeHuid. URL:
https://www.dissercat.com/content/gosudarstvo-kak-subekt-pravootnoshenii
(maTa 3BepHeHHs: 28.09.2020)

4. Knumenko 0. M. [Ipumyc gk kpuTepiii moo kiacudikanii cnocobis
MPUNIMHEHHS Ta HAOYTTs IpaBa BJIACHOCTI. YHigepcumemcwuKi Haykosi 3anucku.
2011. N2 4 (40). C. 60-65.

5. AntenroBa O. JI. [IpuHyAuTe/bHOE MpPEKpalleHUe MpaBa COGCTBEH-
HOCTM Ha HeJBW)XXMMOE WMYILeCTBO: aBTOped. AUC. .. KaHA. IOPUJ. HayK:
12.00.03. Boarorpag, 2012. 20 c.

6. Pimenns Baxmanpkoro palloHHoro cyay YepHiriBcbkoi obJacti Bij
22.07.2013 y cnpaBi Ne 728/643/13-1 // €duHuii depixcasHuli peecmp cydosux
piwens. URL: http://reyestr.court.gov.ua/Review /32570472 (naTa 3BepHeHHs:
28.09.2020)

7. PileHHs1 Yan/mMHCbKOro paloHHOro cyJly XepcoHCbkoi obJacTi Bif
25.06.2012 y cnpaBi Ne 2-46/12 // €duHuil depicasHuil peecmp cydosux pi-
weHb. URL: http://reyestr.court.gov.ua/Review /25994576 (naTa 3BepHEHHS:
22.11.2019).

438



XpuctuHa MaikyT,

KaHAUAAT PUJNYHHX HayK, IOLeHT,
JoueHT Kadeapu

LUBIJIBHO-NIPABOBUX AUCLHUILIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

A0 IIMTAHHA ITPO IIOHATTA
TA IPABOBY IPUPOJY MAMHOBUX ITPAB
AK OB’EKTIB UMBIJIbHUX ITIPABOBIJHOCHUH

06’ekTOM LMBIZIBHUX NPaBOBiAHOCUH € KOHKpPETHi 6.ara,
3 NPUBOJAY SIKUX Cy0’€KTH BCTYNalOTb MiX C06010 Yy 3a3HaveHi npa-
BOBi BigHOCUMHM. [lo Takux 6jar y cT. 177 LJUBIIBHOrO KOJeKcCy
Ykpainu (mani - UK Ykpainu) [1] BigHeceHo MaiiHOBI mpaBa.

Cnpoby HajiaTuM BH3HA4YeHHA MaWHOBMM IIpaBaM 3aKOHOJAA-
Belb 3/iicHUB B cT. 190 LIK YkpaiHy, BKJIIOUUBILHU iX 0 CTPYKTYPH
MaiiHa K 0COGJHMBOro 06’'€KTa, a TAaKOX BKa3aBIlH, 1110 MaiHOBI
IpaBa € HECIIOXKMBHOIO PiyyYI0 i BU3HAIOTHCA PEYOBUMH IIPaBaMU.

[HmU# nigxig 70 TJyMadeHHs KaTeropii MallHOBUX MpaB /Je-
MOHCTpYE€ 3akoH Ykpainu «IIpo oLiHKy MaliHa, MalHOBHX NpaB Ta
npodeciiiHy oLiHOYHY Aif/bHICTE B YKpaiHi», 3rigHo i3 cT. 3 skoro,
MalHOBMMM IIpaBaMH, fAKI MOXYTb OL|IHIOBAaTUCH, BU3HAIOTbCA
O6yb-sIKi IpaBa, NOB’s13aHi 3 MalfHOM, BiIMiHH] Bij npaBa BJ1aCHOCTI,
y TOMY 4YMCJIi IPaBa, AKi € CKJIaJJl0BUMU YaCTUHaMH ITpaBa BJIACHOCTI
(mpaBa BoJIOZiHHS, pO3NOPSIAXKEHHS], KOPUCTYBAHHS ), @ TAKOX iHIII
cnenudiyndi npaBa (mpaBa Ha NMPOBA/KEHHS AislJIBHOCTI, BUKOpHC-
TaHHs IPUPOJHUX PECYPCIB TOIL0) Ta IpaBa BUMOTH [2].

Buxoasuu 3 mnoJioKeHb aHaJi3oBaHOI cTaTTi, 3aKoOHOja-
Bellb MiAKPEC/IIOE, 1[0 TOJIOBHUM JJisi MAalHOBHX MNpaB € 3B’f30K
i3 meBHUM MailHOM, 110 ¥ BHU3HAyva€ ix caMe MalHOBUMHU NpaBaMu
[3, c. 200] i BogHOYAC 3aKpiNJIIOE MPUHLMIIOBO IHIMUH MiAXijs y BU-
3HaYeHHI MAaWHOBUX IpaB, HiXk TOH, o nepegdaveHuit LUK Ykpainu.
MaliHoBIi npaBa 3a 3a3Ha4eHUM 3aKOHOM BKJIIOYAIOThb IPaBO BUMO-
rd i He BKJIOYAWOTh IPaBO BJIACHOCTI, XO4Ya iHLII peyoBi IpaBa
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(BosiozinHs, cepBiTyT, emiteB3uc, cynepdiniii) BigHeceHO mA0
MaWHOBHUX MPaB.

BukJ/II0O4YHO SIK IIpaBa BUMOT'M 0COOH 3a 3000B’sI3aHHSIMH, 3a
SIKUMH BOHA € KpeJAUTOPOM, BU3Ha4Ya€ MalHOBI paBa cT. 49 3aKoHy
Ykpainu «Ilpo 3actaBy» [4]. BogHovac B 3akoHi Ykpainu «IIpo ino-
TeKy» [5] mpaBa (ciaim po3ymiTy, 1m0 MaiiHOBi) Ta BUMOTHU BXKHUBa-
I0TbCA SIK pi3Hi NOHATTH (cTaTTi 3, 4, 6, 7 Ta iH.).

ByxrajTepcbke 3aKOHOJJABCTBO BUKOPUCTOBYE TAKUN aHAJIOT
MaWHOBHUX IPaB, SIK HeMaTepiaJibHi aKTUBH, SKi OXOIJIIOIOTH NpaBa
KOPUCTYBaHHS IpPUPOJHUMH pecypcaMH; IpaBa KOPUCTYBaHHS
MailHOM; mpaBa Ha KOMepLiHHI NO3HAaYeHHs; NpaBa Ha 06’€KTHU
IIPOMMUCJIOBOI BJIACHOCTI; aBTOPChKE NPaBo Ta CYMIXKHI 3 HUM IIpaBa;
He3aBeplleHi KalliTaJbHi iIHBeCTULil B HeMaTepiaJbHi aKTUBHY; iHIII
HeMaTepiaJbHi akTUBH [6].

OTxe, 9K 6a4YMMO, y 3aKOHOJABCTBI BiJACyTHIH €JUHUN mif-
XiZi 10 po3yMiHHS Ta peryJiloBaHHS MalHOBUX MpaB SIK 06’€KTiB
LIMBIJIbHUX NIPAaBOBiJHOCHH.

Cnpo6a 34iliCHUTH BJIacHe TJIyMaueHHs] MallHOBUX IpaB Oy.Jia
3/jilicHeHa MPaB03aCcTOCOBYUMHU opraHaMmu. Tak, cBoro yacy Bepxo-
BHUH Cyn YKpaiHU 3 METOH YCyHEeHHSl NpPOTajJiiHU Y NPaBOBOMY
peryJ/itoBaHHi iHBeCTULIHHUX BiJHOCUH Yy cdepi 6yJiBHULTBA ¥ CBO-
it [octanogi Big 30.01.2013 poky y cnpasi N2 6-1681c12 MaiiHOBe
IIpaBO BM3HAYMB K «IIPaBO OYiKyBaHH», IKe € CKJ1aJ0BOI0 4aCTH-
HOI0O MalHa sIK 06’€KTa I[MBIIbHUX NpaB. MaiiHOBe MpaBo - 1Lie 06-
MeXXeHe peuoBe MPaBo, 3a SKUM BJIACHUK LIbOTO MpaBa HaJijJleHun
IeBHMMH, ajle He BCiMa NpaBaMH BJIaCHHMKa MailHa, Ta siKe 3acBij-
Yye NPAaBOMOYHICTb HOro BJIaCHMKA OTPUMAaTH IpaBO BJIACHOCTI
Ha HepyxoMe MalHO 4 iHIlle peyoBe NPaBO Ha BiJiloBiAHe MalHO
B MalbGyTHbOMY [7].

3i cBoro 60Ky, mpakTHKa EBpOINeNCcbKOro cyay 3 IpaB
awauHu  (gani - €CIIJI) Bupobusa KOHCTpyKLito «legitimate
expectations» (yKkpalHCbKOIO - «MpaBOMipHi o4iKyBaHHs»). [losic-
HIOIOYH CcyTHicTb KoHCcTpykuii, ECIIJI 3a3Hayae npo HeoOXiAHICTb
6i/1b1I IMPOKOTO PO3YMiHHS TepMiHy MaiiHa (possessions), 3a3Ha-
ye”Horo y cT. 1 Illepuoro Ilpotokosny KouBenuii (EKILJI), 3rigHo
3 SIKUM [0 MaliHa BXOJUTH K HasBHE MaiHO, TaK i aKTUBH, BKJIIO-
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Yal4M BUMOTIH, 00 IKUX 3assBHUK MOXKe CTBep/pKyBaTH IIpO Has-
BHICTh Yy HbOTO I[OHAaWMeHIIe «[IPABOMiIpHOT0 O4YiKyBaHHS» edek-
THBHOT'O OTPUMMaHHsI MalHOBOTO MpaBa [8].

Ha cporozHi HeMa€e €QWHOI TOYKHU 30pYy i3 3a3HA4eHOI Mpo-
6/1eMaTHUKHU i y IpaBOBill JOKTPHHI, /ie MIPOCTEXKYIOTHCA CyNepeysiu-
Bi Mi>K 0600 MiZIX0IM 111010 TPAKTYBaHHS MPaBOBOI MPUPOIHU, 3Mi-
CTy MalHOBHUX NpaB. 30KpeMa, MpeJCTaBHUKU OLHOr0 3 HHUX
(C. 1. Iumomw, 1. B. )KusiHkoBa Ta iH.) TiyMayaTh MaiHOBiI mpaBa
SIK pi3HOBUJ MakHa.

Tak, C.I. [lluMoH, 3AIACHIOIOYHA AOCJI)KEHHS TEOPETUYHUX
i mpakTUYHUX Npo6JeM MallHOBUX NpaB fIK 06’€KTIB LUBIJIbHUX
NpaBOBiAHOCKH, 3a3Ha4aE, 10 «IPAaKTUYHO [0 CKJIaJy MalkHa BXO-
JATb pi3Hi 3a npupojo1o aBULIA (6J1ara): NpeiMeTH MaTepiaJbHOIO
cBiTy (peui), piaHOMaHiITHI BUAU eHepril, MalHOBI mpaBa TOILO».
Pa3oM 3 THM HayKoBellb BKasye, 10 «KOXXEH OKpPeMO B3ATHUH eJie-
MEHT € KOHKPETHUM 006’€KTOM, SIKUM MOKe 06epTaTUCs B LUBIJIb-
HOMY 060pOTi. Yci pa3oM BOHHU He SIBJISIIOTh CO60I0 MEBHOTO «di3u-
YHOTO», MaTepiaJlbHOTO fBUILQA; V¥ CYKYIHOCTI Li eJleMeHTH yTBO-
PIOIOTb BUKJIIOYHO IOPUANYHY KaTeropiwo — «MaHo» [9, c. 114].

CaMe 3a3HavyeHa JOKTPUHa/JIbHA NO3MLif 10 CYTHOCTI MalHO-
BUX IIPaB SIK pi3HOBUAY MaliHa 3HaXOJAUTb CBOE HOPMaTHUBHE 3aKpi-
IJIeHHA. PO3yMiHHA MalHOBUX NpaB sIK Pi3HOBUJAY MakHa MO CyTi
BifloOpaka€ MOLIMpPEeHHs Ha MaWHOBi IpaBa NMPABOBOr0 PEXUMY
peyel, 1m0 nepeayciM CTOCYETbCSI 0GOPOTO3JATHOCTI MaWHOBUX
npaB K 06’eKTiB [3, c. 202].

[Ipu6GIiYHUKM iHIIOTO MiJAXOAY 0 PO3YMiHHS CYTHOCTI MalHO-
BuXx npas (0. I. MixHo, 1. B. Cnacu6o-®ateeBa, O. C. fIBopcbKka Ta iH.)
He 3BOJATb 3a3HayeHi NpaBa BUKJIIYHO [0 PeYOBUX, a PO3Iidja-
I0Thb IX K DOJOBY KaTeropilm, fgKa OXOIJIIDE pedoBi Ipasa, 30-
60B’si3a/IbHI NpaBa, KOPNOpPATUBHI NMpaBa i BUK/IWYHI IpaBa, fKi
3’IBUJIMCSL B LMBIIICTUI y 3B’I3Ky 3 BUOKPEMJIEHHSIM IHTeJEKTYa-
JIBHOI BJIaCHOCT!.

[.B. Cnacu6o-®aTeeBa po3rJisijlae MalHOBI MpaBa He JIHIIIe
3 TOYKH 30pYy 06’€KTa LUBIJIbHUX NMPaBOBiJJHOCHUH, ajie ¥ 3 TOUYKU
30py 3MICTy ocTaHHiX. Ik 06’€KT, Ha JyMKYy aBTOPKH, «MaHHOBI
NpaBa JA0PiBHIOIOTh pevyaM i € HECIOXKUBHUMU. A sIK 3MiCT MaillHOBI
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npaBa QirypyoTh i B peyoBUX, i B 3000B’s13a/IbHUX NpaBax Ta Mpa-
BOBiHOCHHAX. ... IK pe4OBMMU MallHOBI IpaBa MOXYTb OYTH Ipa-
BOM BJIACHOCTi ¥ iHIIMMM peYyOBHMMHM NpaBaMu (MpaBaMU Ha UYyXKY
pi4). Ak 3060B’A3a/1bHI IpaBa - Lie JOroBipHi Ta HeJOrOBipHI MpaBa.
... MaliHOBI ITpaBa NepebyBalOTh Yy LIUBIILHOMY 060pOTI i, 30KpeMa,
BOHM CHAJAKYHOThbCA. ..flk MallHOBUMN, Tak i HeMallHOBUM acmekT
MO>€e MaTH NpaBO iHTeJIeKTyaJbHOI BJIAaCHOCTI... BogHo4ac yci 3a-
3Ha4veHi BUIlle BUJYM MaHHOBHX MpaB MalOTb CBOI 0COBJIMBOCTI, 00y-
MOBJIEHI NpaBOBUM peryJilOBaHHAM, MiJicTaBaMU BHUHUKHEHHS,
o6opoTo3aaTHicTio» [10, c. 116-122].

Jocaimpkyodn 060poTo3AaTHICT MaHOBUX 1pas, 0. C. fIBop-
CbKa 3ayBaXKy€, 110 «MallHOBe NpaBO € CAMOCTIHOI KaTeropi€ro
i He MoO)Xe BU3HayaTHUCAd 4Yepe3 iHIII NOHATTA. MallHOBI mpaBa
He MOXYTb OTOTOXXHIOBAaTUCA 3 Piuylo, TOMY iX BU3HA4YeHHS 4yepes3
HECNOXKHUBHY piy, fK 1e 3a3HadeHo y cT. 190 LIK Ykpainy, € Heko-
pekTHUM. Y camoMy x LK YkpaiHu HeoJHOpa30BO pO3MEXOBYIOTh
peui Ak BUA MalHa Ta MallHOBUX NpaB. Hanpuk/iaj, HOpMHU CT. 656
UK Ykpainy, y AKux 3a3HadeHo, 110 NpeJMeTOM J0roBopy KymiBJi-
npoAaxy Moxke OyTH TOBap y pPO3yMiHHI MaTepia/JbHO iCHYHYOl
pedi (4. 1 ct. 656) Ta MaliHOBi npaBa (4. 2 wi€i xk crarTi). CXOXKUU
niaxig BimobpakeHo y cT. 718 LK YkpaiHu, B skid BU3HA4YeHO
npeJiMeT JJOrOBOPY JapyBaHHsA. 3BeJleHHA MallHOBUX NpaB /0 NpaB
pedyoBUX, K Iie mnpocTexeHo y HopMax cT. 190 LK VYxkpainy,
€ HempaBUJbHUM» [11, c. 227].

TakuM 4YMHOM, HEOJHO3HAYHICTh MiAXO[IB K 3aKOHO/ABIS
10 BU3HAYeHHs1 NOHATTS, 3MICTy NpaBOBOi KaTeropii MalHOBHUX
npaB K OG’€KTIB IUBIJIbHUX MPaBOBiJHOCHH, TakK i BiJICYyTHICTb
€/JMHOI TOYKH 30py LIOJA0 3a3HaueHOol Mpo6IeMaTHKU B LIUBIJIbHO-
IIPAaBOBiN AOKTPHHI CJAYTye NiAIPYHTAM /1 NOJA/NBIIAX HAYKOBUX
po3BifoK y gocaimxyBanii cdepi.
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Mapia Muxaiiis,

KaHJU/JaT IOPUAUYHUX HAYK, JJOLEHT,
JoLeHT Kadeapu

LMBIJIBHOTO TIpaBa Ta MpoLecy
(/Ibgiscobkutl HayioHabHUlL yHIGEpcUmMem
imeHni Ieana ®Pparka)

ITPABO HA CITAZAKYBAHHA AK EJIEMEHT
IIUBIJILHOI MTPABO3/IATHOCTI CIIA/IKOEMIIIB
B MI>)KHAPOJHOMY IIPUBATHOMY IIPABI

[IpaBo Ha ciaZiKyBaHHS € OAHUM i3 BUZiB Cy6’'€KTHBHUX NpaB
YYaCHUKIB IUBIJIbHUX MPaBOBIIHOCUH Ta eJIEMEHTOM LMBIJIBHOI
MpaBo3/jaTHOCTi. BUHUKHEHHS LbOT0 NpaBa NOB’sA3aHe 3 YacoM BiJl-
KPUTTS CHAJIIMHU, IKUM € JIeHb CMepTi ocobu abo JieHb, 3 IKOTO
BOHA OT0JIOLIYETHCA TOMEPJIOI.

Y BifjHOCHMHAX 3 iIHO3EMHUM €JIEMEHTOM BiIKPUTTS CHaJILHU-
HU MOB’fI3yI0Thb i3 NmpaBOM Jep:kaBH, y fAKiA cnajkoAaBellb MaB
OCTaHHE MicIle MPOXKUBAHHS, AKILO CIaJKoJaBlieM He 00paHo B 3a-
NOBIiTI MpaBo Jiep>aBH, TPOMAITHUHOM SIKOi BiH OyB. BU3HayeHHS
OCTAaHHBOTO MicCll MPOXKUBAHHS CHNAJKOJaBLA O6y/Je BIJIMBATH Ha
BUOIp NpaBa, sike 6y/e 3aCTOCOBHUM /10 MiXKHapOJHOI'0 ClaJIKyBaH-
Hsl, 30KpeMa 3 NHUTaHb: 06CATY MpaB Ta 000B’sA3KiB (CkyaAy crnaj-
LIMHHU), 9Ki 6yAyTb NepexoJUTH Y CNoCi6 YHiBepcaJbHOr0O NpaBoHa-
CTYNHULTBA BiJl CNAaJKOAABLA A0 CHAaJKOEMILiB; BU3HAYEHHS KoOJia
CNa/IKOEMIIiB; OPAAKY 3/jiiCHEHHS CHIAaJIKOBUX IPaB; YCYHEHHS Bij
NpaBa Ha ClaJKyBaHH{ TOLO.

B puBiJIbBHUX KOZAEKcax JAep>kKaB He PO3KPUBAETHCS 3MICT
npaBa Ha cnajkKyBaHHsA. B cr. 1223 IIK Ykpainu nepenbadeHo, 1o
Take NpaBO BUHUKAE Y CHAJKOEMIIIB Y JleHb BiAKPUTTS CHaAILUHU.
[IpaBo Ha cnaZiKyBaHHS MalTb 0COOH, BU3HAYEHI y 3anoBiTi. ¥ pasi
Bi/IcyTHOCTi 3amoBiTy, BU3HAHHS HWOro HeJiMCHUM, HENPUUHATTA
CHaAIUHU a60 BiIMOBH Bif ii NPUUHATTSA CNaJKOEMISIMU 3a 3ar0-
BIiTOM, a TakoX y pa3i HeOXOIlJIeHHH 3allOoBiTOM yciel cnajliuHU
IpaBoO Ha CHaJKyBaHHS 3a 3aKOHOM OJIEPXKYIOTb 0COOH, BU3HAYEHI
y crarTax 1261-1265 nporo Koaekcy [6].
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BBakaeMo He 30BCiM KOPEKTHOW 4YacTUHy 2 cTaTTi 1223
K YkpaiHuy, B sKill 3a3Ha4eHO BUNAJKH, 32 HAABHOCTI AIKUX CHaj-
KOEMIIi 32 3aKOHOM O/Iep>KYIOTbh NPaBO Ha CNaJKyBaHHS, OCKIJIbKU
LSl YyacTMHA cynepeyuThb 4. 3 1ji€i cTaTTi, B AKil 3a3Ha4yeHo, L0
MpaBO Ha CNaJKyBaHHS BUHUKA€E y JeHb BiAKPUTTS CHaJALUHU.
Y 3B’3Ky i3 UM, BBaXKA€EMO, 1110 SK Yy CINaJKOEMIIIB 3a 3al0BIiTOM,
TaK 1 y CHaZKOEMIIIB 32 3aKOHOM IPaBO Ha CHaJKyBaHHS BUHUKAE
B JleHb BIiJKpPUTTS CHaJLIMHHA Ha NiJCTaBi TaKOro OPULAYHOTO
dakTy Ak cMepTb ¢iznyHOI 0co6U abo oroJioleHHs ii momMepJioko.
A 3pilicHIOBaTM CBOE CINpPaBO Ha CHAaJIKyBaHHSA 3a 3amloBiTOM 4u
3a 3aKOHOM CIaJIKOEMI|i MOXYTb JIWILIE 3a HAsABHOCTI MEBHUX
006CTaBHH.

B MOKTpUHI i 0o cborofiHi TpuBaWTh AUCKYcii MOB’sA3aHi i3
3MicToM npaBa Ha cnafkyBaHHs. Ha nymky 3. B. PoMoBcBKoi, MpaBo
Ha CNaJIKyBaHHS CKJI3JA€TbCS 3 TPbOX CAaMOCTIMHUX YNpPaBHEHb:
MpaBo NPUUHATH CNAJIIMHY, IPABO HE NPUUHATH CIaJIMHY, TIPaBO
BiAMOBHUTHCA BiA Hel [4, . 24].

[oni6Hy mo3uuito BiacToroe i B. B. Basnax, sika 3a3Hayvag, 1110
NPUUHATTA CHAAIIMHU Ta BigMoBa Bij ii mpuiiHATTA - ckaagoBi
YaCTUHU Cy6’€KTUBHOTO NpaBa CMaJKyBaHHS, 1[0 BUCTYNAIOTh HOT0
MPaBOMOYHOCTSIMU Ta € NEBHUMHU JisIMHU, NOPSAJOK i yMOBHU 3AiHcC-
HEHHS IKMX BU3HAUY€Hi YNUHHUM 3aKOHOAABCTBOM [1, c. 253-254].

0co6/MBICTIO Cy6’€EKTUBHOIO MpaBa Cla/IKyBaHHSA, K 3a3Ha-
yae 0. O. TepexoBa, € aAbTepHAaTHBA NPABOMOYHOCTEMN, SIKi BXOASITh
J10 HbOT'0. 30KpeMa CNaJKOEMI[I0 HaJIeXKUTh MPaBO HA MPUUHATTSA
CHAJIIMHU SIK €AUHOrO I[iJloro abo BifAMOBY Bif Ii npuitHaTTA. [IpHU-
YOMY, MPaBO CHAJKOEMIS Bi/IMOBUTHUCS BiJi MPUUHATTS CHaJUIAHU
Ha KOPHUCTb iHIIMX OCi6 CTAaHOBUTb OKPEMY MPABOMOYHICTBb, 10
BXOJUTB JI0 CKJIaJAy NpaBa Ha cnaakyBaHHA [5, c. 7]. [IpoTe O. €. Ky-
Xap€eEB BBaXKa€, L0 MpaBO HA NPUMHATTS CHaJUIMHUA Ta MpaBO Ha
BiAMOBY BiJ NPUHHATTA CHOAJALMHU € CAMOCTIHHUMU CyO’'€KTHB-
HUMM NpaBaMU CHaJKOEMILiB, a TOMy He Ma€ MifiCTaB poO3rasafaTu
ix IK MPaBOMOYHOCTI, eJlIeMEHTHU €JUHOTO0 IpaBa Ha CnaJKyBaHHS
[3, c. 75].

Ha aymky JI. B. KossioBcbkoi, Cy6’€eKTHBHE MPaBO ClaJKyBaH-
HS BUHUKAE He3aJIeXXHO Bij| BoJli Horo cy6’eKTa-cnaJJKoOEMIS i MoXke
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O6yTU 37iHCHEHO Jiulle BYMHEHHAM IpPaBOUYMHY NPUUHATTA abo
BiZIMOBM BiJ| cla/jliMHU. BUMHEHHAM NpaBOYMHY NPUUHATTA cliaj-
LIMHU BiZi0YBa€TbCA CHaJKyBaHHSA sIK INepexiJ npaB i 060B’A3KiB,
AKi CKJIaZlal0Th CHAAIIMHY, BiJj CIafKOJaBLA [0 cnafgKoeMIiB. CaMe
Cy0’€EKTUBHE NMpaBO CNaJKyBaHHS MOXe PO3IJSAJATUCA SK MOBHO-
Ba)KeHHs Ha MPUUHATTS YU BiAMOBY Bij cnaamunu [2, c. 218].

Ha nymky €. O. XapuTOHOBa, «IIpaBO Ha CIaIKyBaHHA» MOXe
BXXKMBATHUCS ¥ JEKiJIbKOX 3HaYeHHsAX. [lo-nepuie, y HalGiibIn 3ara-
JIbHOMY BUIJISIZIi IPaBO Ha CHaJKyBaHHS € eJIeMEeHTOM LIMBiJIbHOI
NpPaBO3/J]JaTHOCTI. Y TaKOMy CeHCi BOHO HaJIeXKHUTb yCiM cy6’eKTam
nuBigbHOrO npasa. [lo-pyre, paBo Ha cia/IKyBaHHSA MOXe B)KUBa-
THUCS ¥ 3HAaUYEHHI «IpaBo (MOJIUBICTb) OTPUMATH CHAJOK 3a 3aIlo-
BITOM». Y 11bOMYy CeHCi IpaBO Ha CHAJAKyBaHHA € eJ€MeHTOM LIUBi-
JIbHOI iie3aTHoCTi (iHOAi oro HMEHYIOTh «IIaCHBHA TeCTAMEHTO-
3AaTHicTb»). [lo-TpeTe, NpaBo Ha CNaZKyBaHHS MOXe PO3rJIsAaTH-
cl K Cy0’€KTHBHE IpPaBO, SIke BHHUKA€E 3a HASIBHOCTi MEBHUX
IOpUAUYHUX QaKTIiB: CMepTi ocobu abo orosiouieHHs il MOMepJo0
[7, c. 689].

Buxopna4u 3 aHai3y 3aKOHOABCTBA Ta LJOKTPUHAJBHUX MiJi-
XOZiB, MOXXeMO BHUJIJIUTU HACTYIHI O3HAKH, AAKI XapaKTepU3ylTb
MpaBo Ha CNAAKyBaHHSA:

— BUWHUKAE y JIeHb BIAKPUTTS cnaAluHU (JeHb cMepTi ¢i-
3U4YHOI 0cO6H 260 oroJiolleHHs ii moMepJI010);

— €abCoJIIOTHUM CyO’'€EKTHBHUM IIPABOM CIIaJIKOEMIIiB;

— BUHUKAE He3aJIeXKHO BiJ BOJIi CIaJKOEMIIIB;

— TaKuUM IpaBOM HaAiJieHi jvlle CrnajKoeMIi, AKUMU MO-
KyTb OYTH OYAb-sSIKi yYaCHUKH LIUBIIbHUX BiZIHOCHH;

— € eJIeMeHTOM I[UBi/IbHOI (CaIKoBOI) MPaBO3/1aTHOCTI;

— 3AilCHeHHs1 TaKoro Cy6’€KTHBHOIO IpaBa MOB’si3aHe 3
yMOBaMU BU3HAa4Y€HUMH 3aKOHOM;

— peaJiizanis Takoro npasa 34iHCHIOETbCS LIJIAXOM BUMHEH-
HA [IPaBOYMHIB;

— CTPOKOBHUH XapakTep Ail TaKkoro npasa.

OTxe, BUXOAAYM 3 O3HAK MpaBa Ha CHAAKYBaHHS, MOXXEMO
3amnpornoHyBaTH HOro BU3HAYEHHS, a caMe: MPaBO Ha CHajKyBaHHSA
- Ile Cy6’EKTUBHE MPaBO CMAJKOEMIIB (eJleMeHT LMBiIJIbHOI MMpaBo-
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3[aTHOCTI), iIKe BUHUKAE Y JeHb BiAKPUTTA CNaJLIWHU y 3B’3KY
i3 cMepTI0O cnajkofaBLsA abo OroJOLIeHHs MHOoro MoMepJuM Ta
MO>Ke 3JJiCHIOBAaTUCS B MeXax CTPOKY Ha IPUUHATTSA CNaAILMHU Ha
yMOBax, BU3HAYe€HUX 3aKOHOJABCTBOM IIJISIXOM BYMHEHHS NpPaBoO-
YUHIB (IOPUAUYHUX Ail), CIPAMOBAHMUX HA NMPUHHATTA CHalLHHU
a6o BiIMOBY BiJ| 1l MpUHAHATTS.
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Ipuna Ilacaiiiwk,

BUKJ/Ia/ia4 Kadeapu
LUBIJIBHO-NIPABOBUX JAUCLHUIIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

MPUBLJI CBIAKA fIK 3AXI/
MPOLIECYAJIbHOTO IPUMYCY

3axoZiaMy NpouecyaJbHOr0 NPUMYCy € NpoLecyasabHi Ail, 1o
BYMHAKITHCA CyL0M y Bu3dHadeHux LIIK Ykpainu Bunazkax 3 MeTom
CNIOHYKaHHS BiATIOBIAHUX 0Ci6 /0 BUKOHAHHS BCTAHOBJIEHUX Y CyAi
MpaBuJI, AO0OPOCOBICHOTO BUKOHAHHSA IpoLecyaJlbHUX 000B’A3KiB,
NPUNIMHEHHS 3JI0BXKMBaHHS MpaBaMU Ta 3aM00iraHHsl CTBOPEHHIO
MPOTHUIIPAaBHUX NepellKo/, y 3A4iHCHEHH] cyj0UMHCTBA. 3aX0/H MPO-
L[eCyaJIbHOT'0 IIPUMYCY 3aCTOCOBYIOTBCS Cy[O0M LIJIAAXOM IOCTAHOB-
JleHHsl yxBasM [1]. 3axofamMu npolecyalbHOro NPUMYCY, BiAnoBsij-
Ho no IIIIK Ykpainy, €: 1) nonepemkeHHs; 2) BUAAJEHHS i3 3aJ1y
CyJ[l0BOr0 3acifaHHs; 3) TUMYacoBe BUJIyYeHHs Jl0Ka3iB Ajs gocii-
JDKeHHd cyzioM; 4) npuBizg; 5) mrpad (4. 1 ct. 144 LIIK Ykpainu).

Bax/IMBMM y4YacHUKOM CyZ0BOTO IIpoLecy, AKHH CIpUSE
BCTAaHOBJIEHHI0O OGCTAaBUH CHpaBu € cBifiok. CBifkoM Moxe GYTH
KOXXHa 0c00a, fAKii BifjoMi OyJb-fiKi 06CTAaBHHH, 110 CTOCYHThCS
conpaBu (4. 1 crt. 69 UIIK Ykpainu). Ha cBifka Nok/a1afa€eTbcs
000B’sI30K 3'IBUTHCS |0 CyAy 32 MOr0 BUKJIMKOM Y BUSHAUEHUH Yac
i ;aTU NpaBAUBI TOKa3aHHA PO BiJjoMi HOMY 06CTaBUHH, OCKIJIbKU
MOKa3aHH{ CBifika € 3aC060M JJ0Ka3yBaHHS B LIUBIJIbHOMY CyZ04UUH-
CTBI YKpaiHH.

LluBisibHEe mpolecyajibHe 3aKOHOJABCTBO Iepejbavyae MOX-
JIMBICTh CBiJIKa, 33 BiZICYTHOCTI 3amepeyeHb YYaCHUKIB CIIpaBH,
O6paTH y4acThb Y CyZJ0BOMY 3aciJlaHHI B peXXUMi BiJleoOKOH}epeHIIii.
K110 CBiIOK He MOXKe 3’IBUTHCS 0 CyAy Yyepe3 XBOpOOY, MOXUIUHN
BiK, iHBaJ/iiHICTh 260 3 iHIIKMX MOBAYKHUX MPUYHH, CyJ] MOXKe J103BO-
JIUTHU WOMy, He3aJIeXXHO BiJ 3amepeyeHb YYaCHUKIB cpaBH, 6paTu
y4acThb Y CyZ0BOMY 3aciJlaHHi B pexxuMi BizieokoHdepeH1ii. Y pasi
HEMOXJIMBOCTi MPUOYTTSA /10 CY[ly Ta y4acTi B Cy/l0BOMY 3acijlaHHi
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B pexuMi BileokoHepeHIil 3a BUKJIMKOM CyAy CBiIOK 3060B’s-
3aHUM 3aBYaCHO NOBIJOMUTH PO Lie CYA.

Y BumnaZiKy HEBUKOHaHHA MOKJaZleHOT0 Ha CBifjKa mpouecya-
JIbHOTO 000B’SI3Ky MOXX€ 3aCTOCOBYBAaTHUCSl TaKUM 3axiJi mpouecya-
JIBHOTO MPUMYCY fIK IPUBIJ cBifKa. Tak, BignoBigHo fo ct. 147 LIIK
YkpaiHy, Hale)XXHO BUKJIWKAHUHU CBiJIOK, IKUM 6e3 MOBAXXHUX MpPU-
YHH He 3'IBUBCS Ha CyJl0Be 3aciflaHHsa ab0 He MOBiJOMUB PO MpPU-
YUHU HESIBKH, MOXe OYTH MiJJaHUH NMPUBOAY Yepes BiAMOBiIHI op-
raiu HanioHasbHOl moJinii YkpaiHU 3 BifIUKOAYBAaHHAM Y AOXif,
Jlep>kaBu BUTpAT Ha Horo 3jilicHeHHd. [Ipo 3acTocyBaHHSI Takoro
3axo/y npolecyaJbHOr0 NIPUMYyCy K NPUBIJ CBiJKa, CyZ, TOCTAHOB-
JiS€ yXBaJly, IKa lepeJlaeTbCA [/l BUKOHAHHA [10 BifnoBigHOro op-
rany HauioHanbHoOi mousinii YkpaiHu 3a MicueM npoBa/PKeHHS Y
cnpaBi a6o 3a MicueM NpoOXUBaHHSA, pOGOTH YU HAaBYaHHS 0COOW,
siKa migJjsrae npuBoy. B Takiit yxBaJjii 3a3Ha4aeThCA iM'sa pizuyHOT
ocoby, siKa migjisirae npyuBojy, Micle NpPOoXKKWBAaHHS, pOOOTHU YU Ha-
BUaHHS, MiACTaBU 3aCTOCYBaHHSI MPUBOAY, KOJIHU 1 Kyau 11 ocoba
MOBHMHHA G6YTH J0CTaBJIEHA, KOMY JA0OPYYa€ThCs 3/[iiCHEHHS MPUBO-
Jy YxBaJsa NIpo NpHUBIJ OroJOMYEThCA CBiKY 0C00010, siKa ii BUKO-
Hye. Y pasi HeMOXJIMBOCTI NPUBOAY 0C06a, iIka BUKOHYE yXBaJy,
yepe3 HavasibHUKa oprany HanioHanbHoi Ilosinii Ykpainu, Heraii-
HO IOBepTaE€ Il CyZly 3 MUCbMOBUM NOSICHEHHAM NPUYUH HEBUKO-
HaHH4 [1].

LuBiIbHUM mpoliecyajJbHUM 3aKOHOJJABCTBOM Iepe6ayeHo
nepeJik oci6, gki He mijgyararTb npusoay. lle ocobu, ki He Mo-
KyTb OYTH JIONUTAaHI K cBifiKYU BianosigHo g0 cT. 70 LIIK Ykpainu
(HemiesgaTHi ¢pisuyHi 0cobH, 0cO6H, SKi epeObyBaKTh HA 00JIIKY YU
Ha JIIKYBaHHI y [ICUXiaTpUYHOMY JIiKyBaJIbHOMY 3aKJIa/i i He 3/jaTHI
yepe3 cBol ¢iznyHi abo ncuxiyHi Bagu MpaBUJIbHO CIPUUMATH 006-
CTaBHHY, 1110 MalOTh 3HAYEHHA [l CIIpaBY, abo AaBaTH NOKa3aHH4,
CBSAILLEHHOCIYKUTEJI, CyAA1 Ta MPUCSHKHI, TOIL0), @ TAKOXK MaJIOJIiT-
Hi Ta HEMOBHOJIITHI 0COOH, BariTHIi »XiHKH, 0COOH 3 iHBaJIiAHICTIO
[ ta Il rpym, ocoby, siKi JOrJsAfal0Th AiTeld BiKOM /0 1IeCTH pOKiB
ab6o giTeH 3 iHBasigHiCTIO.

[lix 4ac posrngay crnpaBy, MOXXe BUHUKHYTHU CUTYyalid, IO
MOTEHLiHHUH CBiJOK NMPOXXUBAE 3a KOPAOHOM. Y TaKOMYy BUIAAKY
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nocTae npobsema 3 JONUTOM LbOTO cBifiKa [2, c. 143]. 3 yboro npu-
Boay X. lllak 3a3Havae: «['poMaziAHN iHO3eMHUX JepaKaB, AKILO BO-
HU He NepeOyBalTh BCepeJrHi AepKaBH, He 3HAX0AATbcs ¥ cepi
Jii BHYTpIlIHBOI Cy/J0BOI BJIaAH i TOMYy He 3000B’A3aHi JaBaTH MoO-
kaszaHHA. Cy Moxe clipob6yBaTH CIIOHYKaTH iHO3eMHOTO CBiJiKa J0-
OPOBIILHO 3’IBUTHCA B CyJI, ajle BiH He MOX<e IOr'POXKyBaTH 3aCTO-
CyBaHHSIM NPUMYCY. 3a HeOCTAaTHOCTI BHYTPIIIHbOL CYL0BOI BJIaJU
y 3B’s13Ky 3 HeOOXiHICTI0O BANHUTH MPOLECYasbHi Aii 3a KopAoHOM
abo 3aCcToCyBaTH 3axOJW NPUMYCYy BiJTHOCHO TpPeTbOi 0CO6GH, 110
IPOXXUBAE 3a KOPAOHOM, Cyly HEOOXiHO UTH LLIAXOM MiKHApOZ-
HoI mpaBoBoi fonomoru» [3, c. 350 ].

To6To MoBa iJile mpo MiXKHApOJHY NPABOBY JAONOMOTY, sIKa
y IHUBiJIbHOMY mpolieci 3JiHCHIOETbCS ¥ pidHuX ¢dopmax i 3a gomo-
MOrOK) BUKODUCTAaHHfl THUX 3aco6iB, fki mepenbadyeHi HopMaMu
IIpaBa HaliOHAJIbHOTO 3aKOHOJABCTBA Ta MXKHApOAHO-NIPaBOBUMHU
JOKYMEHTaMH.

O HUM i3 HANpPSIMKIB, 32 IKUMU 3AiHCHIOETHCS HaJlaHHA MiX-
HapoJHOI NpaBOBOI JOMOMOTU € CyZ0Ba JOMOMOTa y LUBIJIBHUX
crpaBax, yCKJaJIHeHMX iHO3eMHHUM eJleMeHTOM. i OkpeMuMHu Buzia-
Mu (06cAT - mpouecyaibHi fii) €, HATPUKIIAJ, MPOBEJEHHS 32 KOP-
JIOHOM Jili 3 OTpUMaHHSA [JI0Ka3iB, — HANPUKJAJ JONUT CBiJKiB,
a TaKOX iHII npouecyanbHi Ail.

Ha naymky I'. A llipaTa, nis; 06¢csiroMm (3micToM) npaBoBoi 0-
NIOMOTH PO3YMIEThCA Mepesiik MpolecyaJbHUX Ail, SIKi MOXYTb
3/1iiCHIOBATU IOPUCAUKIIINHI opraHu oJiHi€l Jep>kaBX Ha MPOXaHHSA
IOPUCAUKIIMHUX OpPraHiB IHIIMX Jep>KaB Ta KOPUCTb MPOILECIB, 1110
3AiACHIOIOTHCS UMY IOPUCAUKIIHHUMU opraHaMu. O6¢csr npaBoBoi
JIOIOMOTH BKJIIOYA€E B cebe TakWU Nepesik mpolecyasbHUX Aiil: a)
CKJIaJlaHHA, [IePeCUJIKy Ta BPYy4YeHHH 3a KOPJAOHOM CyZOBUX Ta I0-
3acy/l0BUX JOKYMeHTIB; 6) poBeJleHHS 3a KOPAOHOM [ill 3 OoTpHU-
MaHHs Jl0oKasiB (orJisj, eKcrepTU3a, JOMUT CTOPiH, TPeTixX ocib, cBi-
JKiB, eKCllepTiB, OTpUMaHHs Ta Nepejaya peyoBHUX Jl0Ka3iB Toll0)
[4, c. 84].

Jlo cBifKiB, IKi HA MOMEHT pPO3IJ/AAY CIpPaBHU CYyLOM YKpaiHU
nepebyBalOThb Ha TepUTOpii iHO3eMHOI Jep:aBH, 3ax0Au Ipole-
cyasibHOTO mpumycy, nepeabadeni nHopmamu UIIK VYkpainy,
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He OyAyTb HigJjsraTu 3actocyBaHHI. ToOTO, B JJAHOMY BHMAJKY,
CBiZiKM - iHO3eMIli YK 0co6U 6e3 rpoMajsHCTBA HE MOXYThb OyTH
niAga”i npuBoAy 4epe3 BiAmoBigHI opraHu HanioHanbHOI moJtinil
Ykpainu. [Ipu oTpuMaHHi f0Ka3iB 3-3a KOPAOHY, 30KpeMa IIpH MOT-
pebi JOMUTY TaKUX CBiAKIB, CyAy YKpalHM He0oOXiJHO B NMOPSAKY,
BcraHoBseHoMy LIIK Ykpainu a6o Mi>kHapoJJHUM J10rOBOPOM, 3r0-
Jla Ha 00O0B’I3KOBICTh SIKOT'0 HaZilaHa BepxoBHow Pamoro Ykpainwy,
3BEPHYTUCS 3 CYZJOBUM JIOPYYEHHSM MPO HaJlaHHS MPaBOBOI A0TMO-
MOTH /10 iHO3EMHOTO CyAy a6o iHIIOro KOMIETEHTHOrO OpraHy iHo-
3eMHoOiI fepxkaBu (cT. 498 IIIK Ykpainu). lle, y cBoto 4epry, cupus-
THMe CyJly ¥ Bce6iYHOMY i MOBHOMY 3’siCyBaHHiI 06CTaBUH CIpaBH,
OCKIJIbKHA caMe 4yepe3 CyJi0Be JOpy4YeHHS HaJ[aEThCS MpaBoBa Jo0-
noMmora, 30Kkpema y ¢opMi oTpuMaHHs JoKa3iB. Hanpukaaza, Bigno-
BiZiHO [0 loroBopy Mixk YkpaiHot i Pecniy6.tikoto [loJibia npo npa-
BOBY /JIOIIOMOTY i NpaBOBi BIIHOCUHU Yy L UBIJILHUX Ta KpUMiHaJ/b-
HuX crnpaBax [5], JloroBipHi CTOpoHU HaJalTh B3aEMHY IpPaBOBY
JOMOMOTY IIOZ0 NiITOTOBKY, IEPECUJIKY Ta BPYYEHHS NOKYMEHTIB,
BUKOHAHHS OOIIYKY, BUIYyYeHHS Ta BUJayi peyoBUX JI0Ka3iB, MpPoO-
BeJIeHHs eKCIepTU3H, OrJISAAy, JOIUTY CTOPIH, CBiAKIB, eKCIepTiB,
Mil03pI0OBaHUX, 0OBMHYBAayeHUX | MiJICYyAHUX, a TaKOXX BUKOHAHHS
iHIIKMX npouecyanbHux Aid. To6To, MU 6a4yuMO, 10 3a3HaYeHe BXO-
JUTb 0 06CAry MpaBOBOI JA0NOMOrH MiXK YKa3aHUMU Jiep:KaBaMH i
MOKe BUCTYIATHU 3MiCTOM KJIOMOTAHHS NP0 HaJlaHHS NpPaBOBOI J10-
MOMOTH 3aMUTYIY0] yCTAaHOBU.

Tomy, 3 orsisly Ha HaBeJieHe, AOIiJIbHO 6yJ10 6 [0 OCib, AKi He
NiJATaloTh NPUBOAY BKJIIOYUTH TaKOXK IHO3eMHUX CBifAKiB. Tak,
yacTuHy 4eTBepTy cTaTTi 147 UIIK Ykpainu «Ilpusig cBigka» npo-
MOHYEMO BUKJIACTH TAKOTo 3MicTy: «He migisiratoTb NpuBoy B Cy
ocoby, fIKi He MOXKyTb OYTH JoNWTaHi BijnoBigHo A0 ctaTTi 70 11b0-
ro Kojekcy, a TakoX MaJIoJIiTHIi Ta HeMOBHOJITHI 0oco6H, BariTHi
*KiHKH, ocobu 3 iHBasigHicTio [ Ta Il rpym, ocobu, siki Aorasjar0Tb
JiTel BikoM 0 miecTH pokiB abo JiTed 3 iHBasnifHicTIO, iHO3eMHi
0coby, sIKi IPOKUBAIOTh Ha TEPUTOPIi iIHO3EMHOI iepKaBU».
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I0is lleTpoHyak,

KaHAWJAAT IPUJUYHUX HayK

JoueHT Kadeapu

LUBIJIBHO-NIPABOBUX AUCLHUILIIH
(/Tvsigcbkull depocasHull yHigepcumem
8HympiuwHix cnpas)

YYACTB TPOKYPOPA
Y IUBIVIBHOMY CY10YUHCTBI
KPAIH €BPOIIU:
MMOPIBHSJIbHA XAPAKTEPUCTHUKA

Ak BifOMO poJib MPOKypaTypyu He € OJHAKOBOI y PI3HUX
KpaiHax. Tak, y Bcix eBponeiicbKUX KpaiHax MpeporaTUBoOl0 MPOKY-
paTypu € KpuUMiHa/bHe NpaBOCYAAd, OJHAK y 6araTboxX KpaiHax
KOMIIeTEeHL[ifl NIPOKYPOPIiB NOLIUPIETLCH HA UUBIJIbHE Ta aJMIiHICT-
paTuBHe npaso [1].

Ha pgymky I. [lnaxinol B YkpaiHi y4acTb IpOKypopa y LUBIIb-
HOMY Ipoleci € Heo6XiZiHO A1 3aXUCTY NpaB Ta cBo60J IrpoMa-
JAH, IHTepeciB JepKaBU, JOTPUMaHHA 3aKOHHOCTI B CyCIiJIbCTBI,
3J1aroxeHoro GpyHKLiOHYBaHHSA JepKaBHOTO MeXaHi3My B YMOBax
BJIACTUBOTO [eMOKpaTIl oAiny BJaaAu.

YTiM, y HacaijoKk HeZJOCKOHAJIOCTI 3aKOHO/ABCTBA icHye 6a-
rato npo6JieM, MOB’SI3aHUX 3 LUM IHCTUTYTOM, SIKi MOTPEOYIOTh
HeBiAKJAaJHOr0 BUpilleHHd, TOMY L0 BijJ yCHiIHOrO BUKOHAHHA
NpoKypaTypoto GyHKLiM NpeAcTaBHULTBA iHTepeciB rpoMaisiHUHA
abo gep:kaBU B CyJi 3a/1€XKUTh Npolec N06Yy/J0BY NPaBOBOI JeprKa-
BU. OlHAaK He MO>KHa OTOTOKHIOBAaTH CTATyC MPOKypopa 3i cTaTy-
COM IIpe/ICTaBHUKA CTOPOHH [2, c. 42].

S0 6paTH J0 yBaru A0CBij cydacHUX KpaiH EBpony, To ce-
pen KpaiH, 1110 nepe6avaroThb y4acTh MPOKypopa IUBIIbHOMY MPO-
neci €: ABctpis, boarapis, Icnanisg, ITanisa, Kinp, Jlatsig, Jlutea, Mo-
apoBa, Higepnanay, Moabia, IlopTtyranisa, Pymynia, CioBayunHa,
CnoBeHis, Yropuiyuna, @inasaujis, @pannis, XopsaTis, Yexis [3].

Cepep nepesiky fiep:xaB, B IKUX IPOKypop 6epe y4acTb y pos3-
A1 cnpaB mpo 6aHKPYTCTBO, €: bosrapis, Icnanis, ITanis, JIuTea,
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[osbiua, MopTyranis, CioBauyyuHa, Yropurda, Ppanuisi, XopBaTis,
Yexis [3].

[To3asik HaWObIbLI SICKPAaBUMHM NpeACTaBHULSIMU POMaHO-
repMaHcbKkoi npaBoBoi ciM'i € HiMeuunHa (y4acTb npokypopa y 1y-
BiJIbHOMY npolueci BUKJIOYeHa) Ta PpaHuisa (IpoKypop NpUCYTHIN
y IIMBIJILHOMY IpOIleci Ta cupaBax Mpo 6aHKPYTCTBO), CIPpo6GyiMo
NpoaHaJ/i3yBaTHU CTATyC OpPraHiB MNPOKypaTypyd [aHUX [ep>KaB 3
ypaxyBaHHSIM IepeJiKy NIOBHOBaXKeHb.

[IpokypaTtypa y ®panuii BXoAUTh A0 CKJaJy MiHicTepcTBa
roctulii. Buiolo nocasioBoio oco6ow € 'eHepaJibHUNA NMPOKYpoOp
npu KacaniliHoMy cyfi, a mpoKypopu pecny6JiiKd HasUBalOTbCS
NPOKYpOpaMH MpU TpUOYHaax Masoi i Besnkoi iHcTaH1ii. Oco6iu-
BOCTi [laHOI NPOKypaTypu MOJAraloTb B TAaKOMY: yCi IPOKypOpH
NpU3HAYaThCA 1 ycyBarThes Big nocaau [pesuaentom Ppaniii;
IPOKYpOp He miJjArae BiBoAy B CyZi; IPOKYpOp He Ma€ npasa Bi-
JAMOBUTHCA BiJ IepecsilyBaHHS B KPUMiHAJIbHOMY MOPAAKY; MoIe-
peHE CHiICTBO 3AIMCHIOIOTH CIi4i cyA/i - MaricTpu cyZ0Boro pa-
HTY; IPOKYPOP KOHTPOJIIOE Ai/IbHICTB cyAoBoi noinii [2, c. 41].

[IpokypaTypa B HiMe4y4nHi € BUKOHABYOIO BJIAJOI0 i BifjHO-
CUThCSA /10 3BUYAHUX aJIMiHICTpaTUBHUM BiZloMCTBaM, a 1ie BijloM-
CTBO NepebyBae B cucTeMi roctuii. [Ipokypopu € fep>kaBHUMU Y-
HOBHUKaMH, F'0JIOBHE iXHE 3aBJlaHHSA — 3/JiHCHEHHSI KPUMiHAJIbHOTO
nepeciaiayBadHHs. Oco6uBOCTI HiMelbKOI TPOKypaTypH: MPOKypa-
TYpOI NPOBOAATHCA CAiA4i Ail; MpU NpoBeAeHHI po3ciaifyBaHHSA
NpOKypaTypa CIMpAa€ETbCA Ha MOJiLiI0; IPOKYpOp He MOXe BiJKJIU-
KaTH OOGBUHYBaJIbHUM aKT, SIKIIO CyJ, NPUUHAB CcOpaBy [0 CBOTO
IPOBa/KeHHS; 30Y/[PKY€ [1030BU y LIUBIJIbHUX ClIpaBax Npo BU3HaH-
Hsl LLII06Y HeJiMCHUM, PO BU3HAHHSA 0COOU HeJi€3[aTHOM, 00
BCTAaHOBJIEHHS QaKTy cMepTi 0co6H, IKHi 6YB oroJiolieHUHN 6e3Bic-
Ti 3HUKJIUM [2, c. 42].

OToX, AKL0 6paTH A0 yBary niaxiz o GopMyBaHHS OpraHiB
NPOKypaTypyH y POMaHO-repMaHCbKil mpaBoBii ciM’i, To ciaig 3a-
3HAYUTH NPO Te, IO y4acTb NPOKypopa y LUBIJIBHUX CIIpaBax Ta
cnpaBax Npo 6aHKPYTCTBO MepejbayeHa y 3aKOHOAaBCTBI @paHui,
TOJi K y 3aKOHOZABCTBI HiMe44nHU Taka MOXJIMBICTb He mepej-
b6ayeHa 3akoHOM. [IpsiMOro 3B’A3Ky MiX IIUM (aKTOM Ta piBHEM
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3aKOHHOCTI | NpaBONOPAAKY B JepaBi, a TaK0XK AKICTIO NpeacTaB-
HUIITBA iHTEpeCiB y Cyli He MpocaiAKOBYETbCA. PaKT 3asydeHOCTi
YU He3aJy4eHOCTi MPOKypopa y LUUBIJIBHUM Npolec BU3HAYAETHCS
ICTOPHUKO-NIPAaBOBOIO TPAJUILIE€ Ta NPUHAJIEXKHICTIO NPOKypaTypH
Jl0 BiZNIOBIAHOI TiJIKK Jilep>KaBHOI BJIaJy.

[loTpe6a 3asy4yeHHs MNPOKypopa A0 PO3TJSAy IUBIIbHUX
cpaBax NMOBUHHA BifbyBaTHcA i3 ypaxyBaHHSIM MOTOYHUX aKTya-
JILHOCTi Ta HeoOXxifHOCTi, i, MOHaHBaXK/IKBillle, 'PYHTYBaTUCA Ha
3acaiax HOpMaTHUBHOI-3aKpiMJIeHOCTI Ta 4iTKO1 perJlaMeHTOBaHOCTI
BUMOT Ta NOPAAKY 3/[iiCHEHHS TAaKOr0 BUAY criel[didHoi JisIbHO-
cti. llo crocyeTbca YKpaiHM, TO y4acTb Jep:KaBU y LUBIJIbHUX
cIpaBax Ta CIpaBax Npo 6aHKPYTCTBO JOMyCTHUMa BiJANOBiAHO 70
3Y «Ilpo npokypaTypy», IpoTe MexaHi3M ii peasisalii y moTo4HOMY
3aKOHOJABCTBI, 30kpeMa Kopekci Ykpainu 3 npoueayp 6aHKpyTCT-
Ba, YiTKO Ha NPONUCAaHUH.

1. European judicial systems. Efficiency and quality of justice/ CEPE]
STUDIES No. 23. URL: http://bit.ly/2hSLRrz.

2. [lnaxina 1.B. Oco6iMBOCTi OpraHiB NpoKypaTypH B 3apy6iKHUX Kpai-
Hax. Yaconuc Akademii adeokamypu Ykpainu. Ne4 (25). 2014. C. 37-43.

3. ®ynkuii opraniB npokypatypu http://euinfocenter.rada.gov.ua/uplo
ads/documents/29323.pdf.

455


http://euinfocenter.rada.gov.ua/

Os1ena llepkoBHa,

KaHAUAAT PUJNYHHX HayK, IOLeHT,

JloLleHT KadeJpH IUBIIbHO-IPABOBUX AUCLHUIIIH
(Odecvkuti deprcasHull yHisepcumem

8HympiwHix cnpas),

Jap’a Cepamwk,

3106yBayd BULIOI OCBIiTH

(Odecvkuti depcasHuli yHisepcumem

8HympiwHix cnpas)

AEAKI OCOBJIMBOCTI ITPABOBOI'O CTATYCY
MAJIOJIITHIX TA HEITOBHOJIITHIX OCIb
B JEJIIKTHUX 3050B’A3AHHAX

[IpuHIMD BiZNOBiAABHOCTI 32 IKOAY JOBTUH Yac po3rJs/ja-
BCS B IKOCTi OJJHOTO 3 HAWBaXKJIMBIIIUX AOCATHEHb LUBii3awii i 6yB
BKJ/IIOUEHUN B MPaBOBUU CMafoK JOACTBAa. Ha choroaHimHiA AeHb
BiIOBIA/ILHICTD 3a LWIKOAY, 3al0JiAHY MaJIOJITHIMU Ta HENIOBHO-
JIITHIMH 0CO06aMHU, € aKTyaJIbHOIO NP0 6JIeMOIO.

3a MBIJIbHUM 3aKOHO/IaBCTBOM YKpaiHU 3/]aTHICTb pizuyHOi
0co6M BiZiMOBiAATH 32 BUMHEHHUHM JIEJiKT 3a/IEXKUTD BiJl BiKy i po3y-
MiHHS 3HaYeHHs Helo CBOIX JIilf, - mcuxivyHoro crany [5, c. 158].

BignosigHo #0 4. 2 cT. 6 CiMeliHOro KoZeKcy YKpaiHu - Ma-
JIOJMIITHBOIO BBAXKAEThCA JUTHHA 0 JOCATHEHHS HE YOTHUPHaA -
TU POKIB, HEIIOBHOJIITHBOIX — JUTHHA y Billl Bil YOTUPHAALUATHU [0
BiCIMHAALATU POKIB.

[IpaBuia 1040 BiAIIKOAYBAaHHA IIKOAH, 3alO0JiAHOI MaJio-
JITHIMM Ta HENOBHOJITHIMH 0c00aMH, 3aKpimjeHi B HopMax
cT.cT. 1178-1182 lluBinbHOrO KOAEKCY YKpainu (Aanai - HKY).

BianoBigasibHicTh 3a AeJIKTHI 3000B’13aHHSA MOXKYTb HECTH,
K BizomMo, TibKM Ti 0c0o6H, sKi 3/1aTHI KepyBaTH CBOIMU AisIMU
I MpaBUJIbHO OL|iIHIOBATHU X MOXJIUBI Hacaigku. Taka 34aTHICTb BU-
HUKa€E y ocobu Jjuiie 3 14 pokiB. 3a IMBIJIbBHUM 3aKOHO/IaBCTBOM
Ykpainu BiANOBiJaJBHICTE y pa3i 3an0iAHHA HEeNIOBHOJIITHIMH I10-
33/I0TOBipHOI MIKOAHU SIBJISIE COGO0I0 CKJIAZHYy CUCTEMY 3 TOYKH 30py
CTPYKTYpHU 30060B’s13aHb, sIKi BAHUKAIOTh MPH I[bOMY, B IKUX BUJi-
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JISIIOThCS 6e3nocepe/Hi 3anoAiroBayi WKOAU i 0co6H, BiANOBiAa/IbHI
3a LIKOAY.

3akoHO/iaBellb 3aJIeXKHO BiJ| BiKy HEIOBHOJIITHbOI 0COOU BU-
3HAYMB /[BI OCHOBHI CTPYKTYpH [JOCJIJPKYBaHHUX IPaBOBIJHOCHH.
Ocobu BikoM 10 14 pokKiB He BOJIOLIIOTh AeJiKT03[aTHICTIO, TOMY
BiZimoBiaNbHICTb 3a 3amOAiTHY HUMU IIKOJAY HECYTb IXHi GaTbKH
(a6o iHmi, 3a3HavyeHi B 3akoHi oco6u). [Ipo me cBiAYaTH BUMOTHU
cratti 1178 1IKY. HemoBHoJiTHI 0co6w, y Bini Bix 14 1o 18 pokis,
Bi/IMOBiJAal0Th CAMOCTIiMHO, ajle MAalOTh «CTPAXOBKY» Y BUTJSAAIL J0-
JIaTKOBOI BiJIMOBi/la/iIbHOCTI BU3HAaUYeHUX Yy 3aKOHi oci6. lle moJo-
»KeHHs perjiaMmeHToBaHoO cT. 1179 [JKY.

Y nepuwomy BUnazaky Aii 3anogiroBaya MKOAU HE MAKOTh CUJIU
CaMOCTiNHOI mificTaBU BifgnoBigaabHOCTI. [Ipy nokynazaHHi Ha Bij-
NOBifaJbHUX 0Ci6 060B’SI3KY MO BiJJIIKOAYBAHHIO WIKOAW Taki Ail
BiZlirpaoTh kBanipikyouy posb. HMOBipHO, 3 GOKy MasoJiTHLOTO
Ma€ Micle nopyileHHs npaBs, a 3 60Ky TpeTix oci6 - mpaBomopy-
uieHHs. 3a/lydeHHs 6aTbKiB 10 MalHOBOI Bi/IOBiZJa/JIbHOCTI B 11b0-
My BUIIa/IKy 3aJIe3KUTh 51K BiJj IPOTUNPABHOCTI iX AiM (3 TOYKU 30py
cimeliHoro mpaBa), Tak i BiJi NPOTUNpPABHOCTI Ail aAuTHHHU. [Ipu
bOMY, TYT He BiJJ0YBA€TbCA [ONOBHEHHS JAi€3JaTHOCTI TOro, XTO
3alo/ifiB IIKOJYy, OCKIJIbKM BOHM B3araji He MOXyTb O0yTH
cy6’eKTaMU BiZinoBiAaIbHOCTI.

be3fissibHiCTh 6aTbKiB y BUXOBAHHI Ta JOTJsA, 9K BijjoMo,
caMa 1o cob6i MaifHOBOI IIKOAM 3aNo/liiTH He MoXe. [IpoTunpaBHa
6e3/1iJIbHICTh OaTbKIB MPUYMHHO MOB’s3aHa 3i IIKOJO0I0 TiJIbKU
yepe3 ail aitedl. ToMy Heo6xiZlHOIO yMOBOI BiJIMOBiJa/IbHOCTI 3a
3anofisiHy MaJoJiTHIM IIKOAU € BCTAHOBJIEHHSI MPUYUHHOTO
3B’SI3Ky MiXK IIKO/IOK i MPOTHUIIPAaBHOIO MOBEJiHKOW 6aThKiB. [Ipu-
YUHHO-HACAIAKOBUHN 3B’SI30K TYT BUPAKAETBHCS B TOMY, IO caMme
HEeBHKOHAHHA ab0 HeHaJie)kHe BHMKOHAHHsS 0aTbKaMH CBOIiX 000-
B’SI3KiB M0 BHUXOBAaHHK Ta HarJIsAy NPU3BOJUTH 10 HEHaJEXHOI
NOBEIiHKHU JIiTeH, IKa, B CBOIO Yepry, CIpUYMHMIIIA WKoay [4, c. 102].

TakuM 4YMHOM, X04a IIKOJA BUHUKAE Ge3mocepeJHbO BHACITI-
JIOK Aill faiTei, ajie ocKijJibKU caMi Ail - pe3ysbTaT 6e3/is/IbHOCTI
6aTbKiB, TO i 3anMoisiHa AiTbMU IIKO/A € PE3YIbTATOM 6€3/isJIbHO-
cti 6aTbkiB. fKIo > mMoBeAiHKa 6aTbKiB 6e3JoraHHa, a LIKOAU
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JiTbMH BCe-TaKHW 3aB/aHO, TO OATbKU [0 BifIIKOJAyBaHHS LIKOAHW
3aJly4aTHCsl He NMOBHUHHI. TaKUM € aJFOPUTM NMPUYHUHHOTO 3B’SI3KY,
SIKUM NOB’AA3y€ 6e3/is/IbHICTh 6aThKiB, 110 BUPAXKAETHCSI B HEBUKO-
HaHHI HUMM CBOro 06OB’SI3Ky 10 BUXOBaHHIO AiTell Ta HarJsjy 3a
HHMH, 3 3al0AiIHOI0 JiTbMHU LIKO/JO010.

TakuM YUHOM, B JIeJIIKTHUX IPAaBOBIITHOCUHAX 3a Y4aCTIO0 Ma-
JIOMIITHBOT'O MOPYUIHWKA BUHUKAE CKJAJHUU MPUUYUHHO-HACTIIKO-
BUH 3B’I30K. AJie GI/IbII JOPEYHO FTOBOPUTH B TAKOMY BUIAAKY PO
CKJIQJIHICTh He TIiJIbKM TaKoro 3B’s3Ky, ajie i caMol MpoTHUIpPaBHOI
NOBEJ[iHKH, OCKIJIbKM NPUYUHHO-HACTIIKOBUH 3B’SI30K MOXO/JUTh
BiJ Hel.

[Ipy4MHOI BUHUKHEHHS IIKOJHM Y TPEThOi 0COOHU € HeHaJle-
’)KHe BUXOBaHHs 6aTbKaMU (YCUHOBJIIOBAaYeM, OMIKYHOM) MaJIOJIiT-
HbOI JIUTHHH, BiJICyTHICTh ab0 HeHasieXKHe 3/iNCHEHHS KOHTPOJIIO
3a ii moBeAiHKOMW, IKe copUuuMHUIO wKoAy. lkigausi Aii MmanosiT-
HbOTO OINOCEPEKOBYIOTh SIK BUHHY MOBEJiHKYy HOro 3aKOHHUX
NpeACTaBHUKIB, TaK i HeraTUBHI HaCJAIAKU Y BUIJIAZI WIKOAY, 110
BUHUKJIM y MOTepHizioro (4u iHIIOI ocoby, sika 3a3Hajza MalHOBUX
BTpar) [6, c. 80].

CTOCOBHO HENMOBHOJITHIX Y Bili Big 14 no 18 pokiB fogaTko-
Ba BiJiOBiiaNibHICTh 6aThKIB (iHLIIKMX 0Ci6) BUHMKAE HA OCHOBI iH-
LIOT0 MPaBONOPYLIEHHH, HIXK Te, dKe CTaJIo MifCcTaBo BifmoBijga-
JIbHOCTi HemoBHOJIITHbOTO. /lii HEMOBHOJITHROI 0CO6H, B pasi Bij-
CYTHOCTI Y HbOT'O JOCTaTHIX KOIUTIB [ BiJUIKOAYBAaHHA LIKOJHU,
Juiie KBaliQikyoTb ciMeliHO-IpaBOBe NMpPaBOMNOpPYIIeHHS GaTbKiB
3 Mo3ulii [UBibHOrO NpaBa. TaKUM YMHOM, MOXKJIUBICTh 3aJy4eH-
Hs 0aTbKiB JI0 JA0JATKOBOI Bi/IMOBiIa/bHOCTI I'PYHTYETbCA Ha Ci-
MelHO-NIpaBOBOMY 3B’SI3KY iX 31 CBOIMHU AiTbMH. HermoBHOJIITHI 0co-
06U € AeJsikTo34aTHI (KpiM BUNAJKY, KOJIM BOHU Cy[jOM BU3HaHi He-
Ji€3JaTHUMH), BiJNOBiJa/sibHICTh *Ke 6aTbhbkiB (abo iHLIKUX 0cCi6)
BCTAHOBJIEHA 3 MipKyBaHb MaKCUMaJIbHOTO BpaxXyBaHHs iHTepeciB
IoTepIijioro.

IcHye pyMmKa, 1o, B JaHOMY BUIAJKYy, HasgsBHA BiANOBiJasb-
HICTb He 3a 4yXy, a 3a BJIaCHY IIPOBUHY - TaKa BiANOBiJa/IbHICTb
00yMOBJIEHA BJIaCHOI0 NIPOBUHOI 0aThKiB, NOB’SI3aHOI0 3 BUXOBaH-
HAM O0CO6M, fKa 3amofisijia MKOAY i HarJsgJoM 3a Hel, i 30BCiM
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He nepejabavyae MPOBUHY HEMOBHOJITHBOI 0COGHM, a Ma€E CBOEN
nepeAyMOBOIO Jivlle il IPOTUNIPAaBHY NIOBE/iHKY.

[ToTpi6bHO 3a3HAYUTH, 1O OJHOYACHO, PsJ, 3ax0AiB € i ra-
paHTi€l0 0cob6aM-NOTepHiJMM, i BUXOBHOIO MIipOI0 Jep>KaBH 3 Me-
TOI0 BUIIPABJIEHHS 3aMojil0Baya WIKOAM i 3anobiraHHs 3an0/isiHHIO
IIKOAW B MalOyTHbOMY (BiJIIKOAYBaHHS B paMKaxX OBeHaJbHOI
toctulii). Halmwupiie po3noBCio/>KeHHs MOi6HUX TapaHTik € Ha-
JIEXXHOI NPOTUBArol0 MOCUJIEHHS BiJNOBIJAAJBHOCTI B paMKax 3a-
CTOCYBaHHSA TPAJAULIiHHOTO0 LIMBIJILHOTO MpaBa.

OTxe, BUHY 06aTbKiB (0cib, ki iXx 3aMiHIOIOTb) B SIKOCTI
Cy6’eKTIB 3000B’sI3aHHA BHACJIJIOK 3alo/[iiHHSA WKOJAW MaJsIoJIiT-
HbOIO (HEMOBHOJIITHBOIO) 0COO0K BU3HAYAIOTh, SIK Il INCHUXiYHE
CTaBJIEHHS 3a3HAa4Y€HHUX 0Cib 0 CBOEI MPOTHUIIPaBHOI MOBEAIHKH, 1[0
N0JIITa€ B HEBUKOHAHHI YU HEHa/IeXKHOMY BHKOHAaHHI HUMH 060-
B’AI3KiB 110 BUXOBAaHHIO Ta (a60) yTPUMaHHIO HEMTOBHOJIITHIX JIiTEH,
B He3/liHCHEHHI HaJIe)XHOTO HarJisi/ly 3a HUMH, a TaKOX /10 MOXKJIH-
BUX HaCJIiZKIB TaKol NOBeJiHKH, 110 N0JIATAaE B HEIPAaBOMIpHUX AidX
JliTel, AKi CTa/IM NPUIMHOIO 3aN0/iSTHHSA IKOIU.

1. Koucturyuisa Ykpaiuu: IlpuitHaTa Ha m'saTii cecii BepxoBHoi Paau
Ykpainu 28 yepBHs 1996 p. Bidomocmi BepxosHoi Padu Ykpainu. 1996. Ne 30.

2. CimeliHull Kogmekc YkpaiHu. Bidomocmi BepxosHoi Padu Ykpaiuu.
2002.Ne 21-22.CT. 135.

3. luBinbHuM komexkc Ykpainu Bij 16.01.2003 poky. Bidomocmi Bep-
xoeHoi Padu Ykpainu. 2003. Ne 435-1V. Ct. 356.

4. AnmeBa 3. A, MamwnHaeBa A. . Oco6eHHOCTH TIpakAaHCKO-
NpaBOBOM OTBETCTBEHHOCTH 3a BpeJi, IPUYHHEHHbIN HecoBepIeHHOJIETHUMM.
FOpuduveckuii gecmuuk [I'Y. T. 33.2020. Ne 1. C. 100-104.

5. T'punbko C. [I. [lenikTo34aTHICTh HEMOBHOJIITHIX $i3WYHUX 0OCib 3a
LMBIJIbHUM 3aKOHOJABCTBOM YKpaiHU Ta 3apyOiKHUX KpaiH: MOpiBHAJbBHO-
npaBoBui aHasi3. Yaconuc yusinicmuxu. 2015. Bum. 19. C. 158-165.

6. Mamnyinosa K. B. CucreMa kosi3iiiHux HOpM y cdepi AeiKTHUX 30-
60B’s13aHb. FOpuduyHuill Haykoeull enekmpoHHuUll xcypHa. 2015. Ne 4. C. 80-82.
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XpucruHa Yonko,

KaH/AW/JAT WPUJUYHEX HAYK,

JlolleHT KadeJpH colliaibHOro MpaBa
(/Ivsiscbkull HayioHabHU yHigepcumem
imeHni Ieana ®Pparka)

ITPABOBE PEI'YJIOBAHHA BUKOPUCTAHHA
JUKHUX TBAPUH B YKPAIHI TA €C

Ak EBponeiicbkuii Cots (gasi — €C), Tak i yci 6e3 BUHATKY
J0ro KpalHU-4JIeHH 30Cepe/KyI0Th HaJIeXKHY YBary OXOpPOHi AUKOI
dayHH, 0XOpoHaA SKOi BHU3HAETbCS NEpLIOYEPrOBUM 3aBJaHHSA
y npoBefeHiid €C ekoJsioriuyHid nosituni. €C ycBifoM/0€, Mo 3a
YMOBU 6€3KOHTPOJBHOT0 BUKOPUCTAHHS AUKUX TBAapUH iX Jierko
MOXXHa BTPATUTH. IcHy!04a K B paMKax €C persiameHTanisa BUKOPH-
CTaHHS JMKUX TBapUH Ma€ CBOi 0co6/MBOCTi, a il ¢popMyBaHHA
3/jiliCHIOBAJIOCH MiJi BIJIMBOM HU3KU YMHHHUKIB. [lepenycim e ne-
pe6GyBaHHSI Ha MeXi 3HUKHEHHS] 6araTboX BU/JIB JAUKUX TBapHUH, a
OKpeMi IpeJicCTaBHUKHU IWKoi ¢ayHH i 30BciM 3HUKIU. Llg i HU3Ka
iHLIMX MepeAyMOB 3yMOBWJIM 0CO6JIMBe IPaBOBe peryJl0BaHHS BU-
KOPHUCTaHHSA Ta OXOPOHHU JHUKHUX TBApHH, L0 3/iHCHIOETbCA B paM-
kax €C. He cTasa TyT BUHATKOM i YKpaiHa, fiKka TakoX IparHe 36e-
perTy yCro MOXJIKWBY NONyJALi0 JUKUX TBapuH. B 2014 p. Ykpai-
Holo paTudikoBaHa Yroza mpo aconianito 3 €C i jgepkaBamu-
yieHaMmu [1]. Besiky 4yacTuHy Yrogu CTaHOBJATH JOJATKU [0
Hel. YroZjol0 CTBOPIOETBhCS acoljallis Mixk YkpaiHoto Ta €C, ska
COpsIMOBaHa Ha INOCTYNOBe HaOJMKeHHS YKpaiHU [0 HOJITHKHU
€C, cTBopeHHd ycCiX HEOOXiTHUX YMOB JIJIsl TiICHOTO CIiBpOGITHHUIIT-
Ba B pi3HUX cdepax CIiJIbHOTO iHTepecy, B IKy BXOJUTh i 0XOpOHa
JoBKiLIA [2, ¢. 259].

Cepen wAXiB BTiJIeHHS ekoJioTiyHOI noJiiTuku €C nepenba-
yeHOo QOpPMYyBaHHA i ajanTallis HaliOHAJBLHOTO €KOJIOTiYHOTO 3a-
KoHOZAaBcTBA J0 BUMor €C. Heabuskoi aganTarii noTpedye 3aKko-
HOZIABCTBO y cdepi BUKOPUCTAHHSI Ta OXOPOHU JAUKOI dayHMU.
[Iponec Woro ajanTalii moJsAra€ y BUSBJIEHHI BiIMIHHOCTEH MiX
persiaMmeHTaniero YkpaiHowo Ta €C BIJHOCHH 3 IPUBOJY BUKOPHC-
TaHHS Ta OXOPOHHU JUKHUX TBApHH | yCYHEHHs TaKUX BiJMiHHOCTeH.
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[Tepw Hi>k 30cepefUTH yBary Ha BUABJIEHHI TaKUX BiZIMiHHO-
CTel, BApTO 3a3HAYMTH, L0 BUKOPUCTAHHA AUKOi dayHU B paMKax
€C pery/€eTbca He OJHUM [JIeCAATKOM aKTiB. Cepe/; Takol KiJIbKOCTI
JdupektuB Pagu €C, AKi persiaMeHTyOTb BUKOPUCTAaHHA JUKHUX
TBapWH, BUAIJIMMO | IpoaHali3yeMO HaOCHOBHIILI 3 HUX. 30KpeMa,
JupektuBa Pagu €C «lllomo 36epexxeHHs JUKHX NTaxiB» [3] micas
MomnpaBKY, siKy nepeiiMmeHoBaHo Ha /lupektuBy Pagu €C «IIpo oxo-
pPOHY JAWKUX NTaxiB» [4] 3a6e3nedyye CTBOpeHHS HEOOXiITHUX YMOB
JJIs1 OXOPOHHU yCiX MONyJALil JUKUX BUJIB NTaxiB, a TAKOX perJa-
MEeHTYE BUKOPHUCTAHHS] IIMX BU/IB nTaxiB Ha TepuTtopii EC. B nep-
LIOMY AOAATKYy [0 JIUpEKTHBU HAaBOAUTBHCA NepesiK BHUAIB MTaxiB
0XOpOHA SIKMX MOBHMHHA OYTH 3abe3nevyeHa KpaiHaMu-4ieHaMu E€C.
Cromm BigHOCHTBCA 175 BUJIIB MTaxiB MOJIIOBAaHHS Ha SIKUX 3a60po-
HeHo. /I BKa3aHUX BUJIB MTaXiB ClieliaJlbHO BUAIIAIOTHCA yciMa
6e3 BHUHATKY KpaiHaMu-4jieHaMH EC 0XOpOHHI TepuTOopil Ha AKHUX
I0JII0BaHHs 3a60poHeHo. B foaaTKy fpyroMy Bule3a3HadyeHoi [u-
PEeKTUBHU JAEThCS BKe Nepesik BUAIB NTaxiB J0O6YBaHHS SIKUX J,0-
3BOJIeHO. TakM 4YMHOM, BHUIE€3a3HA4eHOW /IMPEeKTHBOK HaJaHO
6a30BMM NMpaBOBUM 3aXUCT JUKHUM NTaxaM Bif IX BUJIOBY i 3a601o,
a TaKOX OXOpOHA CepeJloBUINA IX NMPOXXUBAHHSA, 0COBJUBO Iie CTO-
CYETBCA 3aXUCTy NITaxiB, AKi € Ha MeXi 3HUKHEHHS Ta Mirpyr4ux
iX BUJIB.

3a3HaueHi B [lupektuni Pagu €C «Ilpo oxopoHy AMKHX NTa-
XiB» i OCHOBHI MPUHIIMIIN Ha IKUX Ma€ 6a3yBaTUCA 3/[iiCHEHHS Ha
TepuTopii EC nosoBaHHs. 30KpeMa, 3a60pOHEHO 106yBaHHSA NTaXiB
B Ilepio/i, KOJIM BOHU BUCH/KYIOTb SIMIS 1 0 MOMEHTY, KOJIM MOJIO-
JHSIK 3aJIeXKHUM BiJi 0POCAUX 0Cib; 3a60pOHEHO J00yBaHHA mepe-
JITHUX MTaxiB MiJ 4yac Mirparii a6o B mepioj; iX pO3MHOXeHHS
(ct. 7). 3akpinsieHu# i nmepeJsiik 3aco6iB, BUKOPUCTAHHA SKHUX MiJ
yac NoJIIDBaHHS Ha JUKUX [TaxiB 3a60poHeHO. A caMe BUKOpHC-
TaHHA 36poi 3 aBTOMAaTUYHOK CTPiJIb6O0I0 3 GU/IBII HiXK 3 IBOMA Ha-
6051MHU, 3aCTOCYBaHHS KallKaHiB, ciselb, })KUBUX NITaXiB K NpUMaH-
KU, IPUJIAJIB, IKi eJIEKTPUYHUM CTPYMOM BpPaXKalOThb NTaXiB; BUKO-
pUCTaHHA MarHiToQoHiB, WITYYHUX JpKepesa CBiT/a, JOOYBaHHA
NTaxiB y HiYHUHA 4Yac, BUKOPUCTAHHS BUOYXOBUX MarepiaiiB, ci-
TOK, OTPYTH, a TaKOXX apOMaTHYHUX MNPHUBAOIIOIYUX 3arnacis.
3a60pOHSAETHCSA MaCIITAGHUM BUJIOB MTaXiB ab0 BUJIOB METOAAaMHU
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He BUGipkoBUMH (cT. 8). BkazaHi npuHUMIN € 060B’I3KOBUMHU IPU
3/lilicHeHHi MoJitoBaHHSA Ha TepuTopil EC i He MOXYTb GYTH 32 KO/I-
HUX 06CTaBUH NMOpPYLIEHI.

BapTo BiA3HA4YuTH, 1O | B HaliOHAJbBHOMY 3aKOHO/JABCTBI
€ HOPMUY, fIKi MiCTATb NepeJik 3acob6iB, BAKOPUCTaHHA KUX MiJ 4ac
MOJIIOBAaHHS HAa JAWKHUX NTaxiB 3a60poHeHO. [1010’)keHHS [IUX HOPM
aHaJIOTiyHI 3a cBOIM 3MicToM i3 HopMmamu /JlupektuBu Pagu €C
«[Ipo oxopoHy AMKHMX NTaxiB» . 30KpeMa, BiJIOBIJHO [0 3aKOHY
Ykpainu «IIpo MHCJAMBCbKE TOCINOJAPCTBO i MOJIIOBaHHS» 3a60po-
HEeHO MOJIIOBAHHS Ha TepuTopii YkpaiHu i3 3acTocyBaHHSM ab0 BU-
KOPUCTAHHSIM IeTeJsb, KallKaHiB, 3aKOTiB, raykis, mifpisiB, camo-
CTpiJIiB, IOBYHUX fIM, KJIeiB ToIo [5].

OTxe, 3BaKalOYU Ha BeJIMYE3HY KIiJbKIiCTb yxBajseHuUx EC
aKTiB, a2 TAaKOX Ha iX 3MiCT, BUKOPUCTAaHHA JUKUX TBApHH, iX 0X0Opo-
Ha BUCTYIIA€ OJHUM i3 NPIOPUTETHUX HAINPAMIB €KOJIOTIYHOI NOoJIi-
Tuku €C. llo  cTocyeTbcs HallioHa/bHOI 3aKOHOJaB4oi 6asu B
KOHTEKCTiI BUKOPUCTAHHA Ta OXOPOHU JUKHUX TBapHH, TO BapTO 3a-
3HAUYMUTH, 10 YKpaiHOIO 3p06JieHO MOCTYNOBI KPOKH y BJIOCKOHA-
JIEHHS TPAaBOBOI'0 PEryJII0BaHHSI BUKOPUCTAHHSA AUKOiI dayHU BiA-
NnoBiAHO A0 cTaHAapTiB EC.

1. 3akoH Ykpainu «IIpo patuodikanito Yroau npo aconianiro Mix Ykpa-
iHOMW, 3 ofHi€l cTopoHY, Ta EBponelicbkuM Coro30M, EBponeldcbKUM CNiBTOBA-
PUCTBOM 3 aTOMHOI eHepril i IXHIMU JepKaBaMHU-4JleHaMH, 3 IHILIOI CTOPOHU»
Bizx 16 BepecHs 2014 p. Ne 1678-VII. Bidomocmi BepxosHoi Padu Ykpainu. 2014.
Ne 40. Ct. 2021.

2. llnapuk H. fl. Ctpareria ajanTauii eKoJ0TiYyHOro 3aKOHO/AABCTBA
Ykpainu 10 3akoHOjaBCTBa EBporelicbkoro Cow3y. AkmyasbHi hpobaemu co-
ylanbHo20 npasa: MaTepianu BceykpaiHCbKOro 2 Kpyrjoro CToJy, NpUCBsYe-
Horo 40-piuyto kadeapu conianbHoro mnpaBa (1 kBiTHA 2016 p.). JIbBiB:
Kadenpa conianbHoro npasa JIbBiBCbKOT0 Hal[iOHAJIbHOTO YHIBepCUTETY iMeHi
IBaHa ®paHka; YKpaiHCBKUU LIEHTP COIia/IbHO-MPABOBUX JAocaimkeHb 2016.
C. 259-263.

3. JlupexktuBa 79/409/€EC mono 36epexeHHs JUKUX NMTaxiB: MixkHa-
poAHUH foKyMeHT Biz 2 kBiTHs 1979 p. URL: http://ec.europa.eu.

4. JlupextuBa 2009/147/EC npo oxopoHy AMKHUX ITaxiB: MikHapoa-
HU# fokyMeHT Bij 30 siuctonazaa 2009 p. URL http://ec.europa.eu.

5. IIpo MUCIMBCBKE rOCOAAPCTBO Ta MOJIIOBAHHSA: 3aKOH YKpaiHu Bif
22.02.2000 p. Bidomocmi BepxosHoi Padu Ykpainu. 2000. Ne 18. Ct. 132.
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I0piii IOpkeBny,

JIOKTOD IOPUANYHHUX HaYK, IOLeHT,
3aBigyBayd Kadepu
LUBIJIBHO-NIPABOBUX AUCLHUILIIH
(/Ivgiscobkutl depacasHull yHisepcumem
8HympiuwHix cnpas)

ITPOBJIEMU ITPABOBOTI'O PET'YJIIOBAHHA
KACALIAHOT'0 OCKAPXKEHHA YXBAJI
IIOA0 3ABE3INEYEHHA I1030BY B IIOPAAKY
IIMBIVIBHOTI O, TOCIIOJAPCBKOI'O
TA AAMIHICTPATUBHOTI'O CYAOYHUHCTBA

3akoHoM Ykpainu «Ilpo BHeceHHs 3MiH A0 ['ocnogapcbkoro
NpoLecyaJbHOro0 Kojekcy YkpaiHu, LlMBibHOro npouecyajbHOro
KoJekcy Ykpainu, Kojgekcy aJMiHiCTpaTHUBHOrO Cy/OYMHCTBA
YkpaiHu Ta iHWMX 3akoHoAaBuux akTiB» Bixg 03.10.2017 poky
Ne 2147-VIII [8] Buksia/ieHO B HOBiM peiaKilii Bka3aHi y Ha3Bi iboro
HOpPMaTUBHO-NIPAaBOBOIr'0 aKTa IpoLecyalbHi KOJAEKCH, B AKill BOHU
JiloThb MoyrHarwyu 3 15.12.2017.

Sk B6avaeThCcA 3i 3MicTy [loscHIOBa/IbHOI 3alIMCKH JI0 11bOTO
3aKoHy, Ha HEeJIOCKOHAJIiCTh CyZJ0BOTO 3axXUCTy B YKpaiHi HEoJHO-
pPa30BO BKa3yBaB y CBOIX pillleHHX 10J0 YKpaiHu €BponeicbKuii
CyJ, 3 IpaB JIIOJUHY, BKa3ylO4H Ha Taki mpo6seMu yKpaiHCbKOI cy-
JlOBOI CHCTeMHM, IK HeJJOCTaTHA IpaBOBa BU3HA4YeHICTb, HeJLOTPU-
MaHHsI PO3YMHUX CTPOKIB PO3IJIAAY CIpaB, 060MeXeHHs TpaBa J[oc-
Tyny A0 CyAy, He[JOCTaTHE AOTPUMaHHs NPUHLHUIIB He3aJeXKHOCTI
i 6e3actopoHHOCTI cyay Tomo. [IpU 1bOMy, 3a3HAYAETHCH, IO
I ebeKTUBHOI peasisalii mpaBa Ha crpaBeJJIMBUI cyA B YKpaiHi
HeoOXiJiHi AK iHCTUTYHiHHiI 3MiHM, Tak i 3MiHH HpolEecyaJbHOIO
3aKOHO/1aBCTBa [7].

[IpaBo Ha cyn (mpaBo Ha JOCTyN A0 CyZy) NOB’si3aHe HacaM-
nepes, i3 npouecyajbHUMHU MOJIUBOCTSIMU OCOOU Ha MOPYIIEHHS
pO3IJIA4Y CIpaBU y CYAl K Nepluol iHCTaHLil, Tak 1 y cyfax aness-
1ilHOI Ta KacaliiHol iHCTaHIi# [4].
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Y 3B’A3Ky i3 1lUM, L[iKaBUMHU € NMUTAHHS peryJ/l0BaHHs NpaBa
Ha KacalliliHe ockap)keHHS yxBaJ 11010 / npo 3abe3nedyeHHs 11030-
BY pPi3HUMHU NpouecyaJbHUMU KOJeKcaMu. 30KpeMa, —

- BigmoBigHO A0 1. 3 4. 1 cT. 389 LluBisbHOTrO NpoLEeCyaTbHO-
ro kozekcy Ykpainu (pani - LIIK YkpaiHu), y4yacHUKH cCHpaBy,
a TaKoX 0cobOH, AKi He GpaJsiv y4acTi y cripaBi, KO CyJ, BUPIIIUB
NMUTaHHA Npo iXHi mpaBa, cBo60au, iHTepecu Ta (a60) 06OB’SI3KH,
MalTh MPABO OCKAPXKUTU Y KacallilHOMY MOPSAKY B TOMY 4YHCJi
yXBaJIU CyAy amessiiHol iHcTaHLil m0/0 3a6e3MeyeHHs M030BY,
3aMiHM 3axo/ly 3abe3leyeHHs [030BY, 100 3ycTpiuHOoro 3abesmne-

yeHHs [12];
- BignoBigHO A0 nm. 3 4. 1 cT. 287 T'ocnoaapcbkoro mpote-
cyasibHOTO Kozekcy Ykpainu (mani — TIIK Ykpainu), y4acHUKH

COpaBH, a TaKOoX 0coOH, sIki He 6pa/ju ydacTi y chpaBi, fKIIO
CyJ BUpIIIMB MNUTAaHHA TMpo IixHi mpaBa, iHTepecu Ta (a60)
000B’sI3KH, MaIOTh NPaBO MOJATH KacaliliHy cKapry B TOMY YMCJi
Ha yXBa/lu CyAy aneJisiliiHoil iHcTaHLil 1[040 3a6e3MeyeHHs N030-
By, 3aMiHM 3axojJly 3abe3ledyeHHS I030BY, 0[O0 3YyCTPiYHOTO
3abe3nevyeHHs [1];

- BiAnoBigHO 10 4. 2, 3 cT. 328 Kozekcy afAMiHiCTpaTUBHOTO
cymounHcTBa Ykpainu (gani - KAC Ykpainm), y kacauniiiHomy mo-
PAAKY MOXYTb OyTH OCKapXKeHi yXBa/u CyAy Nepluol iHcTaHuil npo
3abe3MeyeHHs1 I030BY, 3aMiHy 3ax0/ly 3abe3le4yeHHs 1030BY; Y Ka-
caliiHOMY MOPSJKY MOXYTb OYTH OCKap»KeHi YXBaJIU CyJy ameJs-
IiiHOI iHCTaHIii 1010 3a6e3MeyeHHs MO30By Ta 3aMiHM 3aX0Jy
3abe3ne4eHHs Mo30BY [2].

Ha mizcraBi aHani3y BKa3aHUX HOPM IpolecyaJbHUX KOJEeK-
ciB, MOXKeMO HPOCTEXUTH, 10 noJsoxkeHHs KAC Ykpainu nepenba-
YalOTh MOXJIMBICTD Kacal[ilHOTO OCKap KeHHS YXBaJl «IIpo 3abe3ne-
4YyeHHs1 Mo30By», a noJsoxkeHHsa ['TIK Ykpainu ta LIIK Ykpainu -
«110/10 3a6e31e4eHHs T030BY».

B pesysbTaTi cKJIafaeTbca CUTyalid NpU fAKIM Cyau IO-
pi3HOMY T/IyMadaTb HOPMH INIPOLIECYaJbHUX KOJEKCIB B KOHTEKCTI
BXUTTS 3ax0/iB 3abe3leyeHHsl MO30BYy YU IXHbOTO CKaCyBaHHS.
Hanpukiaz, konu Waetbcst npo LIIK Ykpainy, BBaxaloTh, 10 6y/b-
AKi CymoBi pinieHHs 1040 3a6e3neYyeHHsS M030BY MOXYTb OYTH
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neperJisiHyTi y KacallinHoMy nopsAky, a y Bunagky KAC Ykpainu Ta
I'MIK YkpaiHu T/iyMadyeHHs He € HaCTiJIbKU OJJHO3HAYHUM.

Y nmigTBep/XeHHS LbOrO, CJaiJ, HABeCTU HACTYIHI NPUKIaLU
i3 Cy10BOI NPaKTUKHU:

- Besinka Ianiata BepxoBHoro Cyny y cnipaBi Ne 753/22860/17,
a”ainizyoyd Hopmu UIIK Ykpainu, gifimia 4o BUCHOBKY, L0 0
CyAy KacalifHoi iHCTaHI[ii MOXKHa OCKap»KUTH SIK YXBaJy Cyay Iep-
ol iHcTaHIii Npo 3a6e3neyeHHsI MO30BY Mic/ ii meperJsay B ame-
JIALIAHOMY NOPAJKY, TaK i IPUUHATY 3a pe3yJibTaTaMU Neperyasany
BKa3aHOI yXBaJIU MOCTAHOBY CyAy aneJisiiiHol iHCTaHIii, AKUH Ta-
Ky yXBaJly 3aJuLIUB 6e3 3MiH. KpiM Toro, y kacaniiHoMy nopsiiKy
MOXJIMBO OCKap>XUTH yXBaJly CyAy amneJdaliiHol iHCTaHILil, fKa me-
pefibayae BXKUTTS 3ax0/iB 3abe3leyeHHs N030BY, a TaKOX MOCTa-
HOBY Cy[ly amneJisiljiiiHoi iHcTaHLii Mpo 3a6e3neyeHHsl MO30BY, NPH-
WHATY 3a HacJilKaMMu TNeperysAy yxBaJMU CyAy Nepiioi iHcTaHILjii
Ipo BiAMOBY y 3ab6e3nevyeHHi M030BY [6];

- Kacanifitnuit agMinictpaTuBHui cyA y ckaazai BepxoBHoro
Cyny y nocrtanosi Big 10.03.2020 y cnpasi N2 1.380.2019.002610
BUKJIAB MPAaBOBUM BUCHOBOK, 3TiJHO 3 SIKUM OKpeMe KacalliliHe
OCKapXKeHHsI IOCTAaHOB CyAy amneJssAlilHoOl iHcTaHLil, IPUHHATUX 32
pe3yJIbTaTOM aleLilHOro neperjasany yxsas cyAy nepuioi iHcTa-
HUil npo 3abe3nevyeHHs1 N030BY, 3aMiHU 3ax0/y 3abe3neyeHHs MO-
30BYy, yXxBaJl, 3a3HayeHux B 1. 3, 4, 12, 13, 17, 20 4. 1 cT. 294 KAC
Ykpainu, KAC Ykpainu He nepeab6adeHo [9];

- ¥xBasiowo KacaliiiHoro rocnoJjapcbKoro cyAy y ckiaji Bep-
xoBHoro Cyay y cnpaBi N2 914/1096/20 Big 26.08.2020 BigkpuTo
KacalliiHe TIpOBa/KeHHSA 3a CKaprolo Ha IOCTAaHOBY 3axifHoro
anesiAiHHOTO Tocnojapcbkoro cyay Big 06.07.2020, skoio 6yJio
CKacoBaHO YxBaJly CyZly neplloi iHCTaHLil Ipo BXXUTTS 3ax0AiB 3a-
6e3mneyeHHs Mo30By [10];

- YxBasioro KacaniiiHoro rocnoZjapcbKoro cyAy y ckuaazi Bep-
xoBHoro Cyny y cnpaBi N2 911/2358/16 Bu3Ha4yeHoO, 110 BiAmnoBigHO
Jo 1. 1 4.1 ct. 293 I'lIK Ykpainu cyj kacaniiHoi iHcTaHuii BizMOB-
JIsle y BiAKPUTTI KacalilHOTO NMpPOBa/)XeHHS y CIpaBi, Ko Kaca-
LiMHY CKapry NoJaHo Ha CyZoBe pillleHHs, L0 He MiAsdArae kaca-
niiHoMy ockapykeHHo (T30B «KomdopT JIT/l» npocusio ckacyBaTu
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noctaHoBy [liBHiYHOro amessijiiHOro rocHnoZapcbKOro CyAay BifA
23.12.2019 y cnpaBi N2 911/2358/16, sikoto neperjssHyTO yXBaJy
['ocnomapcekoro cyny KuiBcbkoi o6usacti Big 23.10.2019 mnpo
CKacyBaHHfAl 3axo/iB 3abe3leyeHHs IO0O30By, NpoTe Lf YyxBaja
BiICyTHA y NepeJiKy yXBaJs, KM MicTuTbca y m. 2 4. 1 cT. 287
['TIK Ykpaiuu) [11].

[TopiBHIOIOYM [IBa HaBeJeHUX CYJOBUX PilleHHd, IO CTOCY-
oTbcd I'TIK Ykpainy, Bce 2k ci1if BiAMITUTH, 1[0 BOHU He CyliepedaThb
OJIHe OJTHOMY, aJi>ke 32 06cTaBUHAMM cripaBu N2 911/2358/16 oauH
3 BiAOBi/la4yiB MPOCUB CKacyBaTH MOCTAHOBY ameJisiliiHOI iHCTaH-
1ii, AKOI INeperJssHyTO YXBajly MiCLeBOr0 roCnoJapCbKoOro cyny
PO CKacyBaHHsA 3aXo/iiB 3a6e3neyeHHs mo30By (m. 4 4. 1 cT. 255
['TIK Ykpainu), a 3a matepianamu cnpaBu N2914/1096/20 no3uBay
NPOCUB CKacyBaTH MOCTAHOBY aleJsisiLiiHOI iHCTaHILl, AKOI0 meper-
JISTHYTO yXBaJsly MicLieBOro rocrnofapcbKoro cyAy npo 3abesneyeHHs
no30By (M. 3 4. 1 ct. 255 I'lIK Ykpainu), ika MicTUTbCA B nepesiky
yXBalJl, 10 nepeJideHi B I1. 2 4. 1 ct1. 287 I'lIK Ykpainu.

[Ipu uboMy, 3riiHO 3 OKpPEMOIO AYMKOW CyAaxiB Besukoi Ila-
gatu BepxosHoro Cyay H. O. AutoHwok ta B. B. [Ipopoka, Bpaxo-
ByIOUM Te, 1o 0. 2 4. 1 ct. 389 LIIK YkpaiHu MicTUTb BUYEpPIHUN
nepeJliK yxBaJl CyAly nepiuol iHcTaHLil, AKi NifaAaraoTbk KacaliiHo-
My OCKap»XKeHHIO MicJis IX neperysajy B aneasniiHOMy NOPSAKY, Ta
Te, 1I0 yXBaJia Cy/ly MepIloi iHCTaHIlil mpo BiAMOBY y 3abe3neyeHHi
no3oBy (1. 4 4. 1 ct. 353 1K Ykpainu) He BilHECEHa J|0 I[bOTO Te-
peJliKy, OCKap>XeHHS yXBaJIU Cyy nepluol iHCTaHLil npo BigMOBY y
3abe3neyeHHi 1030By,a TUM Iaye MMOCTAaHOBU CyAy amnessniiHoi iH-
CTaHIii, IPUAHATOI 3a HaCJAiAKaMU Neperjsy Takol yXBajlu CyAy
nepiuoi iHcTaHLii, B KacauiitHomy nopsgaky UIIK Ykpainu He nepen-
6adeHo. Y KacalilHOMy NOPAJAKY MOXKYTb NeperjsjaTucs yxBaju
Cyay aneJisilifiHol iHCcTaHLii, SIKUMU 1030B 6yB 3abe3ne4yeHU BIle-
plle, He B NOPALKY OCKap>XeHHH BiAIOBIAHOI YXBajy CyAy Iepliol
iHCTaHLil 3 WX NWUTaHb, a MiJ, Yac po3T/sAAY amnesalihHOl CKapru
Ha pillleHHSA CyAy, o BiAnoBizae 3Micty 4. 2 cT. 149 LUIIK Ykpainy,
Jle 3a3HayeHo, L0 3abe3NeyeHHs IM030BY JAONYCKAETbCA SK [0
npeJ; siBJIEHHSI MO30BY, TaK i Ha 6yAb-AKil cTafil po3rjsay CipaBy,
AKII0 HEBXUTTS TaKUX 3ax0JiB MOXe ICTOTHO YCKJAaJAHUTH 4H
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YHEMOXJIMBUTHU BUKOHAHHSA pillleHHs cyAy a6o edeKTUBHUH 3a-
XUCT, ab0 TNOHOBJIEHHSl NOPYIIEHUX YK OCIOPIOBAHUX IpaB abo
iHTepeciB Mmo3uBaya, 3a 3aXUCTOM SIKMX BiH 3BepHYBCS abo Ma€
HaMip 3BepHyTHUCA [0 cyay [5].

Y 6yAb-IKOMY BHUNAJKYy, HaBiTh 3TiHO 3 yCTaJIeHOIO MPAKTH-
KO0 EBpONENChKOro CyAy 3 NpaB JIIOJUHHU, TOHATTS «SIKIiCTb 3aKO-
Hy» O3Hauyae, 1110 Hal[ioHa/JbHe 3aKOHO/IaBCTBO MMOBUHHE OYTH JIOC-
TYMHUM i mepen6adyBaHUMM, TOGTO BH3HAYATH JOCTAaTHbO YiTKi
MOJIOXKEeHHS, a0U JATH JIOASM aleKBaTHY BKa3iBKy 1010 0OCTaBUH
i YMOB, 3a 9KUX Jlep>KaBHi OpraHy MalTb NIPaBO BXXUBATH 3aXOJiB,
0 BIUIMHYTh Ha mpaBa oci6 (pimeHHsA y cnpaBax «OJsiekcaHAap
BoJsikoB npoTu Ykpainu», «C.G. Ta iHmi npotu BoJsrapii» Ta iH.).
OkpiM Toro, €EBponencbKUU CyJ 3a3HA4yMB, L0 BiANOBifaJlbHICTH
3a MOJ0JIaHHS HeJl0JiKiB 3aKOHOJABCTBa, MPaBOBUX KOJi3iH, mpo-
rajiuH, iHTepnpeTalillHUX CYMHIBiB JIeXKHUTb, B TOMYy 4YMCJi, i Ha
CYyJIOBHUX OpraHax, siki 3aCTOCOBYHOTb Ta TJyMayaTb 3akKoHHU (pi-
meHHA y cnpaBaxXx «BepeHnoB nmpotu Ykpainu», «KaHToHI mpoTu
®panuii») [3].

[Toro/xyo4uuchk i3 TUM, 1110 06MeXeHHs IpaBa Ha KacaljiiHe
OCKap>KeHHs Yy BUIIaJIKaX BU3HAYeHUX 3aKOHOM Bijmnosizfae cT. 129
KoHcTuTynii Ykpainy, a TakoX 3 THUM, L0 TaKe He CJiJ TPaKTyBaTH
SIK MEePEeNnoHy AOCTYIy 0COOU 10 NPaBOCY/ /s, BCE K BBAXKAEMO, 1[0
HOpMaTHUBHE peryJIl0BaHHA JOCJIiPKYBaHUX NpoLecyaJbHUX BigHO-
CUH MOBUHHO BIJNOBIAATU NPUHIUIY PO3YMHOCTI i He Ma€ mopo-
JKYBATU CYMHIBIB y 10T0 TpaKTyBaHHi.

3 ni€ro MeToOl MPONOHYEMO yHipiKyBaTH TepMiHOJOriI0 pi3-
HUX TpollecyaJbHUX KOJeKCiB («mIpo 3abe3neyeHHs [0O30BY...»
YU «I10J10 3a6e31eYeHHs 030BY...»), @ TAKOX BBa)KAEMO 3a HEO0O-
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