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BITAJIBHE CJIOBO!

Bianosigno no Kouctutyimii Ykpainu, B YKpaiHi BU3HAEThCS i€ TPUHIUII
BEPXOBCHCTBA mpaBa. [Ipu mMbOMY KOHIIEMIIiS BEPXOBCHCTBA TpaBa IPYHTYETHCS HE
JUIIEe HAa YTBEPIKEHHI TaKMX LIHHOCTEH, K (YHKIIOHYBaHHS JEpKaBH, 3B’ S3aHOI 3
MpaBoOM, ajie ¥ Ha MoBa3l 10 HEBIIUYKYBaHUX MpaB 1 CBOOO JIOJUHU Ta X OXOPOHI,
HacaMIiepes; 3 JIONMOMOTOK0 HE3aJIeKHOTO 1 HEYHEPeHKESHOTO IMPaBOCYII,
JOTPUMAHHS MPUHIIUITY IOPUANYHOI PIBHOCTI TPOMAJSH TOIIO. 3a0e3MEUeHHS YCiX
CKJIQJIOBMX BEPXOBCHCTBA TpaBa B YKpaiHi MOXXJIWBE JIMIIE 32 YMOBH IPOBEICHHS
KOMIUICKCHUX Ta HAayKOBO-OOTPpYHTOBaHMX pedopM B pI3HMX HampsMax
KPUMIHAJIBHOT FOCTHIIII, 30KpeMa B CHCTEMi NMPAaBOOXOPOHHUX OpPraHiB Ta CYIAOBOT
BJIAJIH.

Pazom 3 TiM, pepopMu HaJICKHUTH MTPOBOJUTH BHBAXKCHO Ta MOCTYIIOBO, 00 HE
pPO3TYOUTH I[IHHUH TPAKTUYHHA JIOCBiJl, SKWW HaIpalbOBAaHUW MOTICPEIHIMH
IecATWITTAMU. Ha ChOromHilIHIA JeHb, HAJNICKUTh KOHCTATYBaTH, IO ICHYIOUI
pedopmu B YKpaiHi, CTBOPEHHSI HOBUX IMPABOOXOPOHHUX OPraHiB, BHECEHHS 3MIH 0
Kpuminansnoro ta KpuMiHaibHOTO MpoIeCyanbHOTO KOJAEKCIB YKpaiHu HE 3aBXKIU €
OPOAYMAaHUMHU Ta YCHIIIHAMU, HE 3aBXKAH Y3TOUKYIOTBCS 3 MIDKHAPOJIHUMHU
CTaHJapTaM{ Ta BOJIHOYAC BIJMOBIMAIOTH JYXYy HAI[IOHAJIBHOI MPaBOBOi CHCTEMHU.
Curyaris ycKIagHIOEThCS Ile W BiiHOO Ha Cxoai YKpaiHu, TONITHYHOK Ta
€KOHOMIYHOIO  HECTAaOUTBHICTIO, BHCOKMM  PIBHEM  3JIOUMHHOCTI, BEJIHKOIO
3a00proBaHiCTIO Tepel MDKHAPOJHUMH (DIHAHCOBUMH I1HCTHUTYIISIMH TOINO. Yce
HaBeJICHE BHIIC CBIAYMTH MPO HEOOXITHICTh MPOBEICHHS IMPOJAYKTHBHOI HAayKOBOT
JUCKYyCli, 10 JJO3BOJIUTH CKOHIIGHTPYBAaTHUCS Ha HAWOUIBII AaKTyaJbHHX Ta
MpOoOJIEeMHUX MUTAHHSIX peOPMYBaHHS KPUMIHAIBHOT FOCTHIIT B YKpaiHi. 3amydeHHs
70 CeMiHapy He JIMIIe TEOPETUKIB, ajle ¥ MPAKTHYHUX TMPAIiBHUKIB O3BOIHUTH
KOMITJIEKCHO BHICBITJIITH OCHOBHI TpoOsieMu Ta cHOopMyBaTH CHUIbHE OA4eHHS /10
SKHAWKPAIIOTO 1X BUPIIIICHHS.

Po6oTa HayKOBO-TIPAaKTUYHOTO CEMIHAPY MPEACTABICHA Y YOTHUPHOX OCHOBHUX

HampsiMax: MpobiieMu pedopMyBaHHS KPUMIHAJIBHOTO TMpaBa, pedopMyBaHHS
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CUCTEMH 3aMo0IraHHs 3JOYMHHOCTI HAa Cy4acCHOMY eTarll, IpoOJeMH 3aCTOCYBAHHS
KPUMIHAJICTUYHUX 3HaHb Yy KPUMIHAJbHOMY TMPOBA)KCHHI, BUKOPUCTAHHS
MO>KJIMBOCTEN CYJIOBUX €KCIIEPTU3 Y KPUMIHAIBHOMY MPOBAIKECHHI.

VY niicyMKy HajeXUTh BUCIOBUTH CIIOAIBAHHS, 1110 KOHCTPYKTUBHI 3ayBaXKEHHS
Ta TMPOMO3MIi, BHUCIOBJIEHI MiJ Yac poOOTH HAYKOBOTO 3aXOdy, J1O3BOJSATH
CKOHLEHTPYBATHUCS Ha HAWOUIbII aKTyaJIbHUX MUTAHHSAX Ta CIYT'YBaTUMYTh HE JIUIIE
PO3BUTKY HAyKOBHX 3J00YyTKIB B Trajy3l KpPHUMIHAJbHOTO Ta KPUMIHAJIBHOTO
OpolLECyallbHOIO0 TpaBa, aje ¥ JO3BOJSATH OKPECIUTH e(MEKTUBHUU ILIAX
pedopMyBaHHS HallIOHAJIBHOIO 3aKOHOJABCTBA Ta MPaBO3aCTOCOBHOI AISUIBHOCTI B

CydacHill cUCTeM1 KPUMIHAJIBHOT FOCTHIIII.

3 wanoro ma 3 HAUKPAWUMU RODANCAHHAMU YUACHUKAM CeMIHapy, OeKaH
IOPUOUUHO20 PaKyIbmemy, KaHOUuOam pPUOUYHUX HAYK, OOYEeHM,

lean Bacunvosuu Kpacnuyvkuu



Hanpsamu peghopmysannsn kpuminanvnoi ocmuyii 8 Yxpaini

PO3/LI 1
MPOBJIEMM PE®@OPMYBAHHSI KPUMIHAJILHOT'O ITPABA.
PE®OPMYBAHHSI CHCTEMH 3ANIOBITAHHSI 3JIOUMHHOCTI HA
CYUYACHOMY ETAII

AmanoBa A.B.,
acripaHTKa BTy KPUMIHOJOTTUHHUX JOCHTIIKEHb
(Hayxo6o-0ocnioHuti incmumym 8UG4eHHs

npooem 3104UHHOCMI IMeHI akademika
B.B. Cmawuca HAIIpH Yxpainu)

HIABUIIEHHA ECEKTUBHOCTI AIAJIBHOCTI IIPABOOXOPOHHHUX
OPT'AHIB IIPAU 3AITIOBIT'AHHI «TEJIE@OHHOMY» TEPOPU3MY

Tepopusm Ha TenepiliHii 4ac mpeacTaBise cOO0 OJHE 13 HAHOUIBII CYyCTUTHHO
HeOe3MeYHNX HETaTUBHUX COLIAJbHUX SBUI] ¥ BOJHOYAC TONIMPEHUN MPOSIB
OpraHi3oBaHOi, y TOMY YHMCJI1 TpaHCHAIlIOHAIbHOI, 3T0unHHOCTI. Hegapma tepopusm
y Crparterii HamioHanbHOi Oe3neku YKpaiHu BIAHECEHHH 10 aKTyaJbHHX 3arpo3
HallloHaJbHIM Oe3meni Hamoi aepkaBu[l]. [lo HeTaBHLOrO MHMHYJIOTO TEPOPU3M
BUBYABCS JIMIIIE TEOPETUYHO, a BIANMOBIAHI cTaTTi KpuMiHansHOTO KOJekcy YKpaiHu,
K1 Tependadany KpUMIHAIBHY BIIMOBITQIBHICTG 32 TEPOPUCTHYHI iSHHS,
BBAKAINCh «MEPTBHUMHU», OCKUIBKM HE 3aCTOCOBYBaJMCh Ha mnpaktuii. OJHaxk,
nounHaroun 13 2014 p., TepopusMm, sK W cemapaTu3M Ta IHII 3JT0YMHU TIPOTH
rpOMaJIChKOi O€3MeKu, Ha jKallb, MEPETBOPWINCh Ha CYNYTHUKA YKpPaiHCHKO1
COIAJIbHOT A1CHOCTI.

OmHuM 13 PI3HOBHIIIB TEPOPHU3MY MOKHA TO TMpaBy BBaXKaTH KPUMIHAIBHI
MPaBOMOPYIICHHS, TIOB’S3aHI 13 3aBIiJOMO HEMPAaBIWBHM TMOBIAOMIIEHHAM TIPO
3arpo3y Oesmerni rpoMassH, 3HUIICHHS Y1 IMOIIKOKEHHS 00’ €KTIB BIIaCHOCTI. BoHun
nependaueni cT. 259 KK Ykpainu. YpaxoByrouu, 1o i TpOTUTIpaBHi il TyKe 9acTo
BUMHSIOTHCS MUISIXOM YKa3aHOTO TOBIJJOMJICHHSI 3 BUKOPHCTAHHIM 3aCcO0iB 3B’S3KY,

TOMY iX OIPUMHATO HA3UBATU «TeJIe(HOHHUMY TEPOPUIMOM.



JocnimkyBaHi 3JI04MHHM, OCOOJMBO 3a OCTaHHI 5 poKiB, HaOyId JOBOJI
HMpoKoro nomupeHHs B Ykpaini. Axmo y 2014-2018 pp. o01ikoBYyBanoch 01U3bKO
700 ux 370YMHIB TEPOPUCTHYHOI CIPAMOBAHOCTI, TO y 2019 p. Oyno 3adikcoBaHo
1715 Takux KpuMiHaJdbHUX mpaBonopyieHb [2]. Lle € HalOUIBPIIMM iX piBHEM 3a
0arato pokKiB.

Pe3ynpTaTn KOHTEHT-aHaNi3y myOJikKamid y 3acobax MacoBoi iHpopmarllii
JO3BOJISIIOTh TOBOPUTH, IO TMOBIAOMJICHHS TMpO 3arpo3y Oe3memi TpoMajsH,
3HUIIEHHA YW [OILIKOKEHHS OO0 ’€KTIB BJIACHOCTI 3JIMCHIOIOTHCS HE JIMIIE 3a
JI0TIOMOT 00 MOOUTbHUX TenedoHiB, a il Mmepexi [HTepuer. Axkmo no 2014 p. noxidH1
NOBIJIOMJICHHSI MaJMd OUIbLIE O3HAKM XYNIraHChKUX M1d, MIJUIITKOBUX >KapTiB 1
MYCTOIIiB, TO MiCIsl 30BHIIIHBOI BIHCHKOBOI arpecii, anekcii ABTOHOMHO1 PecriyOmiku
KpumMm, okynanii yactunu tepurtopii Jloneupkoi 1 JIyrancoekoi obnacteit Ykpainu 111
MOBIOMJICHHSI HAaOYyJM KOHIICHTPOBAHOTO TEPOPUCTUYHOTO 3a0apBieHHS. AJDKe
opraHi3oBaHa ¥ TIporulaueHa Kypatopamu (CIIBPOOITHMKAMH CHEICTYXO 1
BIICHKOBOI PO3BIIKK) 13 CYCITHBOI Jep>KaBU MacoBa PO3CHUIIKA TaKUX TOBITOMJICHB
Ipo MIHYBaHHS COTeHb 00’€KkTiB (WK1, JHKapeHb, OO0 €KTIB KPUTHUYHOI
1HGpACTPYKTYpH, YCTAaHOB, MIANPUEMCTBI, OpTaHi3alliil Ta iH.) CpsMOBaHa y TEpITy
4yepry Ha MOIIUPEHHS Y IMBUIBHOTO HACEJIEHHS CTpaxy Iepes TepopusMoM. Taki mii
OB’ SI3YIOTBCA TAaKOX 13 TOPYIICHHSAM JISJIBHOCTI TMPABOOXOPOHHUX OPTaHiB,
BiaBoaikaHaaM CBY Ta IHIIMX CHUIOBHUX BIJOMCTB BiJ BHKOHAHHS HHUMH IIJIAHOBUX
3aja4 1 JopydeHb. besnepeuHo, «renedoHHUI» TepopusM Je30praHizye podoTy
OpraHiB KpUMiHAJILHOT IOCTHUIII] Ta TOCHIIIOE TIAHIKY Y TPOMAJISH.

JI7ist cKOpoUYeHHS piBHS KpUMIHAJIBHUX MPaBOMOPYIIEHb, NepeadaueHux cr. 259
KK Vkpainu, # crabimizarmii cOIiaJbHO-TICHXOJOTIYHOTO CTaHy B YKPaiHCBKOMY
CYCIIUTBCTBI BUHUKAE HEOOXIMHICTh B yMOCKOHAJICHHI MISUIBHOCTI MPaBOOXOPOHHUX
OpraHiB Ta MiABUIIEHHI €EKTUBHOCTI iX pearyBaHHS HA 3J0YMHHI Jii «TereOHHIX»
MiHEpiB. 3pO3yMiIo, L0 MEPIIOYEPTrOBOI0 337aueio y LbOMY 3B 53Ky € BUPILICHHS
BilficbkoBOoro koHuikty Ha Cxonal YkpaiHu, 3a MOJIHUBOCTI, MUPHOI JCOKyMamii

HNonenpkoi 1 Jlyrancpkoi oOnacTed KpaiHW, 3HUIKEHHSI TPayCy HAIpPYKEHHS Y
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JTUTIJIOMaTUYHUX B3aeMoBigHOCHHAX 13 Pociiickkoro Dexepariiero. Ile mae mpupoaHo
MPU3BECTH O 3MEHUIEHHS IHTEHCUBHOCTI OI1I0HUX TEPOPUCTUYHUX MPOSBIB.

bepyun nmo yBarm, mO HAHOMMKYMM YacOM TMEPCIEKTHBU PO3B’SI3aHHSA
KOH(DIIKTY Ha JloHOaci i mpuUnUHEHHS BIMCHKOBUX I1i y 30H1 Oneparlii 00’ e1HaHUX
CHJI € TIPUMapHUMH ¥ HaBPSIA YM 3AIMCHCHHUMH, TOMY 3aJIMIIAETHCS pearyBaTH Ha
MOBIIOMJICHHA TIPO 3arpo3y Oesmerli TpoMaisH, 3HUIICHHS YH TOUIKOIKCHHS
00’ekTiB BiacHocTi. st Toro, mo6 AisIbHICTh MPABOOXOPOHHUX OPTaHiB HE Mala
peduiekciifanii XapakTep, TOOTO HE 3BOAWIACH JIMIIEC 0 BHUI3AYy BUOYXOTEXHIYHOI
cnyxOu HamionaneHoi mnomimii g0 Miclsl MiHYBaHHS # eBakyalli TI'poMajsH,
HEOOXITHO BXXKMBATH 1HIII 3aX0/H, 110 TIEPEAYyCIM MalOTh MPOPIIAKTUIHUN XapaKTep.
Came 3aBuacHe 3amoO0iraHHsl «TeIeOHHOMY» TEPOPU3MY 3AaTHE 3a0IIaTUTH KOIITH
Jlep>kaBHOTO OIOJIKETY, OCKUIBKM BHi3l BHOYXOTEXHIYHOI CIIY>)kKOU O0OXOAUTHCS
Jep>kaBHiM ka3Hi 10 50 THC. TpH.

[TocuneHHs pe3yabTaTUBHOCTI pOOOTH MPABOOXOPOHHUX OPTaHiB y ik cdepi y
Hepiry 4epry Mae 3BOAMTHCH JI0 aKTUBI3allli ONepaTHBHO-PO3UIYKOBUX 3aXOJIiB.
BoHu 31iiiCHIOIOTBCS HE JIMINIE TpalliBHUKaMH KpuMiHaiabHOi modinii, a 1 CBY,
HiAPO3AUTIB BIMCHKOBOI KOHTPPO3BIAKUA. Y XOJI CHEIIaJIbHUX OTIepalii MarTh
BCTAHOBIIFOBATHCh OCOOM, SKi CITIBIPAIIOIOTh a00 MOXYTh CIIBOpPAIIOBAaTH 13
pocitickkuMu crieniciyx6amu. OcTaHHI HEPIAKO OPraHi3OBYIOTh TMOBITOMIICHHS TIPO
MIHYBaHHS PI3HHX 00’€KTIB B YKpaiHH, 11O CIPSMOBYIOTHCA HE JIMIIE 3 TEPUTOPIi
Pociiicekoi ®eneparii, a # ycepeauHi Hamoi kpaiHu. Tomy MiIBUILEHY yBary
MPEACTABIAIOTh TPOMAJSHH, $KI OJEPKYIOTh OyIb-sIKIi TPOIIOBI TMEPEBOAM 3-3a
KOpAoHy, ocoOnmBo 3 Teputopii Pocilicekoi ®Depepamii. Taki rpomri MOXYTh
yKa3yBaTH Ha (piHAHCYBaHHS TEPOPUCTHYHOI AISUIBHOCTI B YKpaiHi. MaioTh Takox
MPEICTABIATA ONEPATUBHUIN IHTEpEC YKpaiHIl, SKI TOJEPAHTHO CTABISATHCS JI0
POCICHKOT arpecii Ta i1eo0rii CyCiTHBOT IepKaBH.

YcmimHe po3CiimyBaHHS TaKWX 3JI0YMHIB 3aJ€KHUTh BiJl ONEPATUBHOCTI,
npodecioHanizmy, kBamidikallii, HASBHOCT1 BIATOBIAHUX TEXHIYHUX, IHPOPMAIIAHUX

3HaHb, YMIHb 1 HAaBUYOK Yy CIIBPOOITHUKIB KIOEpMHOJilii, Creniali30BaHuX
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MNIAPO3JUIIB IHIIMX MPAaBOOXOPOHHMX OpraHiB. ToMmy Taki MiAPO3AUIM MAarOTh
(piHAaHCYBaTUCh Ha HAJEKHOMY pIBHI sl 3aJ0BOJIEHHS MOTped MaTepiajabHO-
TEXHIYHOI0 3a0e3neyeHHs. TexHIuH1 MpaliBHUKY, K1 BIACIIIKOBYIOTh 1H(pOpMaIiiiHi
MOTOKH «TeNe(OHHUX» TEPOPUCTIB, MOBMHHI MATU JOCTYN 1 KOPUCTYBaTHCh
HaliCy4JacHIIIUM OO0JaJHAHHSAM, KOMIT I0TepaMu, JAeBaiicaMu, TaJPKeTaMu Ta THIIUMU
npuctposiMu. Jlo 7aB  TakuxX MAPO3AUIIB MPAaBOOXOPOHHMX OPraHiB MaroTh
3aJly9aTUCh TAJIAHOBUTI BUIYCKHUKH TEXHIYHMX BWINWX HABUYAJIbHUX 3aKIJIAJiB, Y
tomy uuchni 13 cuctemu MBC Ta Hamionanenoi akagemii CBY. [I'pomose
3a0€3MeUeHHs] TaKUX MPAI[iBHUKIB Ma€ OyTH HE MEHIIHUM CEPEIHBOTO PIBHS OIJIATH
npaili MporpamicTiB, PppiIaHcepiB, 3aTydyeHUX 10 npuBaTHUX | T-KoMmaHiii.

JIyisi BUBYCHHS ¥ y3araJIbHCHHS Cy4aCHUX METOJHMK PO3CIiTyBaHHS 3JIOYHHIB,
OB’ SI3aHUX 13 TOBIJOMJICHHSM IIpO 3arpo3y Oe3merli TpoMajsH, 3HUIICHHS YU
MOIIKOKEHHSI 00’€KTIB BJIACHOCTI, MOTpeOye TiCHA KOMYHIKAIS 13 MPOBIAHUMU
crieticiyx6amu  3apyOoikHux kpain (CIIA, IBpains, kpainu-wienn €C). La
KOMYHIKAIlil MOJX€ 3JIHCHIOBATUCh Y XOJII TPOBEJICHHS CHUIBHUX HayKOBO-
MPaKTUYHUX 3aX0J1IB, a TaKOX OpraHi3aiii BiIPsSJKEHb CIIBPOOITHHUKIB A0 1HIIHX
JIEprKaB, 1X CTaKyBaHHS.

[HOM1 10 MOBIIOMIICHD BJIAIOTHCS HEMOBHOJIITHI, SIKI HAMArarThCsl BUIUTUTUCH Y
CEpEIOBHII OTHOJITKIB Ta CaMOCTBEPJIUTHCH Y TaKWHM He3aKOHHMM criocib. Tomy
IiApO3aiIaM IOBEHAJIBHOI Ta MAaTPYIBHOI TMOMIMii BapTO TMOCHIUTH 1H(OpMAIIHHY
poOOTY cepejl YUHIB IIKUT Ta CTYIASHTCHhKOT Monoi. [lpu crminkyBaHHI 3 miliTKaMu
CIiJT pO3’ACHATH TPO HASBHICTH PU3MKIB, IO MAIOTh MICIE JUIsl YYHIB, YTOYHUTHU
METOAY YHUKHCHHS BIKTHMi3allii BiJl YYMHEHHS KOPHCIMBUX, HACHUIBLHUIIBKUX
3nmounHiB. Haromoc HEoOX1THO TaKOX pPOOUTH HA HETPUITYCTHUMOCTI «TeIe()OHHOTOY
TEPOPU3MY, CYBOPOCTI IMMOKapaHHS 3a BUMHCHHS TaKUX JId Ta HOT0 HEBIIBOPOTHOCTI.
[lepemiueni 3axoM MOKHA 3IMCHIOBATH y Mexax peanizarii nporpam «lxinmpHUH
odirep momiIii», SKi peari3yloTbesa y 6ararbox o0acHux neHTpax Ykpaiau 3 2017 p.
[3, c. 182].

OcobOnuBoi  roctpotu  HaOyBae  mpoOiiema  3amoOiraHHs  MOAIOHUM

MOBIIOMJIEHHAM 3 OOKYy MCUXIYHOXBOpUX TrpomaasiH. Hepigko y Takux oci0
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JIarHOCTY€EThCS MMU30(peHiss ad0 mapaHOigalbHUNA CUHIpPOM. Y mepeliry peamizamii
MeIUYHOI peopMU HE BUKIIOYAEThCS, MO Yy 2020 p. 3aKpUIOTHCS yCl1 MCUXITIKAPHI
yepe3 HeJOCTATHICTh iX (PIHAHCYBaHHA Y IUX 3aKiajax Hapa3i nepedyBae OIU3bKO 2
TUC. 0Ci0, 5Kl 32 PILIEHHSIM Cy1y OTPUMYIOTh MPUMYCOBY MCUXIATPUYHY JAOMOMOTY.
YactuHa i3 OUX XBOpHX € HeOe3neuHuMu it cycrniuibetBa [4]. Cepen Takux € i
MAIIE€HTH, CXWIbHI O HEKOHTPOJHOBAHOTO IMOBIJIOMJIEHHS MPO MIHYBaHHS PI3HUX
00’exTiB. [{o peui, 11e MUTAHHS CTaBajo MPEAMETOM O0OTOBOpPEHHS Ha 3’1311 Acoriaii
ncuxiarpiB Ykpainu. ToMy 3 METOIO KOHTPOJIIO MOXKJIUBOI IPOTUITPABHO1 MOBEIIHKU
3 OOKY MCUXIYHOXBOPHUX OCI0 HEOOXIHE PO3POOICHHS aITOPUTMY i, CIPSIMOBAHUX
Ha MpaBWJIHHE pearyBaHHs Ha MOBIIOMIICHHS 3 iX 00Ky a00 jx HepearyBaHHS Ha HUX Y
pasi HajaHHs iHpopMmarlii 3 TeneoHy TaKOTO XBOPOTO.

VY Oyab-skomMy pa3i yCHillIHE 3arno0iraHHs KPUMiHAJIBHUM MPaBOMOPYUICHHSM,
nepeadadenum cr. 259 KK VkpaiHu, 3aJIeXUTh BiJl TOEIHAHHS K TMEpeideHUX
3aX0/IB Yy MeXaxX JISJIBHOCTI TPAaBOOXOPOHHUX OpraHiB, TakK W 3I1MCHEHHS
KOMIUIEKCY 1HINMUX HampsMiB TIPaBOBOi, OpraHi3aliitHO-yMpaBIIHCHKOI, MEINUKO-
corianbHO1, iH(OopMaIiitHOT Ta 1HIIOT poOOTH 6araTbox cy0’ €KTiIB.
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Amnicimos J1.0.,
BUKJIa/1a4d KadeIpy CrieliaibHO1 PI3UYHOT MIATOTOBKHU
(Aninponemposcokuil OeporcasHuil yHigepcumenm 6HympiuiHix cnpas)

HOA0 BUSHAHHSA ITPOTUITPABHOI'O BIIVIUBY HA PE3YJIBTATH
ODIIMHNX CHIOPTUBHUX 3MAT'AHb KOPYIIIMHAM 3JIOUYMHOM

Bianosigno no Konsennii Opranizanii O6’eqnanux Hariit «IIpoTu xopymiii»
Big 31 sxoBTHsA 2003 poky (995 €16), BU3HAUEHO, 110 KOPYIIIIisS MOPOIHKYE IPOOIeMU
1 3arpo3u Jjig CTaOUIbHOCTI ¥ O€3MeKH CYyCHIIbCTBA, IO MiIPUBAE JIEMOKpPATUYHI
IHCTUTYTH U MIHHOCTI, €TUYHI I[IHHOCTI ¥ CIIpaBeIJIUBICTh Ta 3aBJA€ IIKOAU CTATIOMY
PO3BUTKY W TPHHIMITY BEPXOBEHCTBa IMpaBa. Tomy, KokHa JlepikaBa-y4acHMIIS,
MOBMHHA 3TiTHO 3 OCHOBOMOJOXHHUMH TPHUHIIMIIAMH CBO€i MPaBOBOi CHUCTEMH,
po3po0ATH ¥ 371HCHIOBaTH ab00 MPOBOAUTH €(PEKTUBHY CKOOPJAMHOBAHY TOJITHKY
IPOTUJIIT KOPYIIIii, sIKa CIIPUS€ ydacTi CYCIUIbCTBA 1 sika BigoOpakae MPUHIIUIH
NPABOMOPSIAKY, HAJIEKHOTO YIPABIIHHS JEpKaBHUMHU CIIpaBaMU # JIepKaBHUM
MailHOM, Y€CHOCTI i HEMAKYIHOCTI, IPO30pOCTi i BignoBimzaasHOCTI [1].

YeproBum erarnoMm 00poThOM 3 Kopymimiero B YkpaiHi Oyno npuitHsatTs 03
muctonana 2015 poky 3akony Ykpainu «[Ipo 3amoOiraHHs BIUIMBY KOPYMIIIHHUX
MPaBOMOPYIICHh Ha pPe3ylbTaTh OQIMIMHUX crnopTUBHUX 3Mmaranby Ne 743-VIII.
JlaHuM KpOKOM 3aKOHOJABEIlb KPUMiHATI3yBaB MPOTUIIPABHUN BIUIMB HA PE3yJIbTaTU
OoQIIIHHUX CIOPTUBHUX 3MaraHb Ta TMOPYIICHHS 3a00pOHHM PO3MIIIECHHS CTAaBOK Ha
CIIOPT, MOB’3aHUX 3 MAHIMyJTIOBAaHHSAM OQIIIHHAM CIIOPTUBHUM 3MaranasMm. OJHaK,
HE TIOCTININB BIAHECTH HOBY CTATTIO JO MEPENTIKYy KOPYNIIHHUX, HA M0 HAMoJsAraia
Ha3Ba Ta 3MICT MOJIOKEHB BXKE 3raJlaHOTO 3aKOHY.

SKIIo 3BEpHYTUCSA [0 HAYKOBOI JIITEpaTypH, TO CEpeJ HAyKOBI[IB, KOTpi
JOCHIJKYBaJId  MPOOJIEeMH TMPOTUIPABHOTO BIUIMBY Ha pe3yibTaTd OQIMiHHUX

CIIOPTUBHUX 3MaraHb, OyJla OJIHO3HaYHA JyMKa, MPO HEOOXITHICTh BIAHECEHHS
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cT. 369-3 KpuminansHoro konekcy Ykpainu (gam — KK Ykpainu) g0 kopynuiiiHux.
[lpo me 3okpema y cBoix myOmikamisx mnucamn A.O. [[3i0ba [2, c. 68],
A.O. JJanwmneBcbkuii [3, ¢. 173] Ta H.M. Spmum [4, c. 198].

Ha cporoanimHiii 1neHb y 3aKOHOAABCTBI YKpaiHM BIICYTHE TOHATTS
KopymiiiHoro 3mounHy, aine y KK Vkpainu HasBHMI mniepeiik 3J04YMHIB, SKI
HEOOXITHO BBaXKaTW TakuMu. BignosigHo npumitku no0 cr. 45 KK Vkpainu
KOPYNI[IHHUMH 3JI0YMHAMU BBaXKAIOTHCS 3JI0YMHHU, niependaueHi crartsmu 191, 262,
308, 312, 313, 320, 357, 410, y Bumajky iXx BYMHEHHS IUISIXOM 3JIOBKMBAHHS
CITY>KOOBHUM CTaHOBHIIIEM, a TAKOX 3JIOYMHU, nependayeHi crartsmu 210, 354, 364,
364-1, 365-2, 366-1, 368, 368-3 — 369, 369-2, 369-3 KK VYkpainu.

Y cr. 1 3akony VYkpainu «IIpo 3amo6iranus xkopymuii» Big 14 KoBTHS
2014 poky Ne 1700-VII, nasiBHe BU3HAUEHHS KOPYMII[IHHOTO MPABOMOPYIIEHHS, 1 T[T
HUM HEOOXITHO PO3YMITH, JISHHS, 1[0 MICTUTh O3HAKH KOPYMIlii, BAMHEHE 0CO00I0,
3a3HaueHor0 y 4. 1 ct. 3 3akony VYkpainu «lIpo 3amobiraHHs KOpymilii», 3a sike
3aKOHOM BCTAHOBJICHO KPHUMIHAJIbHY, IUCIMIUIIHAPHY Ta/ab0 IHUBIILHO-TIPABOBY
BIIITOB1JAJIbHICTb.

Kopymitist B ¢BOIO 4epry BU3HAYAETHCSA, IK BUKOPUCTAHHS 0CO00I0, 3a3HAYECHOIO
y 4. 1 cr. 3 3akony Ykpainu «IIpo 3amobiranHs Kopymiii», HaJaHUX il CIyKOOBHX
NOBHOBO)XEHb UM TIOB’S3aHUX 3 HUMH MOXIMBOCTEH 3 METOI0 OJIepKaHHS
HENPAaBOMIPHOI  BUTOAM a00 TPHUUHATTS TaKoi BUTOAW YU  TNPUHAHATTA
OOIISTHKKU/TIPOTO3uIlii Takoi BUTOAM IS cebe Y IHmUX ocid abo BiAMOBITHO
OOIISHKA/TIPOTIO3HIIIS YU HAJaHHS HEMPaBOMIPHOI BUTOMU 0COo01, 3a3HauyeHid y 4. 1
ct. 3 3akony Ykpainu «IIpo 3amobiranHs kopymilii», abo Ha i BUMOTY IHIIUM
GI3MYHUM YU IOPUJIMYHAM 0CO0aM 3 METOI0 CXHJIUTH IF0 0CO0Y JI0 MPOTHIIPABHOTO
BUKOPUCTAaHHS HAJaHUX 1 CIIy’)kOOBHX TOBHOB2XEHb 4YHM TIOB’S3aHUX 3 HUMU
MOXJIMBOCTEH. A HEMpaBOMipHA BHTOJa PO3YMI€ Mil COOO0 — TPOIIOBI KOMITH a00
1HIIIE MaiHO, TIEpeBaru, ITUIBIH, IMOCIYTH, HEeMarepiadbHI aKTHBH, Oyab-sAKi IHIII
BUTOJM HEMATEpiaJIbHOTO0 YM HETPOIIOBOTO XapaKTepy, skl OOIISI0Th, IPOMOHYIOTh,

HaJIal0Th 200 OJIEPKYIOTh 0€3 3aKOHHUX Ha TE MiACTAaB.
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BinnmosimHo n0 4. 2 cr. 8 3akoHy VYkpainu «lIpo 3amobiraHHs BIUIMBY
KOPYHIIMHUX TPaBOMOPYIIEHh Ha pPe3ydbTaTH OMIIHHUX CHOPTUBHUX 3MaraHb»
MNPOTUIIPABHUN BIUIMB HAa pe3yjbTaTH OMIUMIAHUX CHOPTHUBHUX 3MaraHb — II€
MaHIITyJTFOBaHHS CTIOPTUBHUM 3MaraHHsM, TOOTO YMHCHE BUYMHCHHS KOPYIIIHHOTO
MIPABOMOPYIICHHS, CIIPSIMOBAHOTO HAa HEKOPEKTHI 3MiHU X0y CIIOPTHBHOTO 3MaraHHs
9l HOro  pe3ynbrary [UISIXOM TOBHOTO a00  YacTKOBOTO  BHUKIIOYEHHS
HerepeA0auyyBaHOTO XapakTepy 3MaraHb 1 JOCATHEHHS Hamepe] BH3HAYCHOTO iX
HACJIJIKY, 3 METOI0 OTpUMaHHs Oy/Ib-SKOi HEeMpaBOMIpHOI nepeBaru Jyuist cedbe ado ass
iHmux [5].

YpaxoBytoun  3a3Ha4yeHi  MOJIOKEHHSA,  TOTOKYEMOCH 13  JYMKOIO
A.B. CaBuyeHko, 1m0 cepell THUIIOBUX O3HAK KOPYMIIIMHOTO 3J0YMHY HEOOXIIHO
BUAIATH: 1) cycminbHy HeOe3meuHicTh, a0o Oe3leKy JIOAWHH, CYCIIbCTBA,
nepxxaBu Ta yronactea (3a B.B. Illabnuctum) [6, c. 121]; 2) npotumnpaBHicTh, TOOTO
nependavenns woro y KK Vkpaibun; 3) HasgBHICTH TiSHHS, [0 MICTHTh O3HAKH
Kopymiii; 4) yYMHEHHS WOTO CIHeMiaJbHUM CYO’€KTOM; 5) HasBHICTh BHKJIIOYHO
yMHCHOI hopmu BuHH; 6) Kapanicts [7, c. 17].

3BepayBiuck 10 cr. 8 KonBenmii Opranizamii O6’ennanux Hariit «IIpotu
TpaHCHAIIOHAJIBHOT OpraHi3oBaHoi 37M04MHHOCTI» Bim 15 mumcromama 2000 poky
(995_789), 3mokeMO MOOAYNTH, HACTYIIHI 000B’SI3KOB1 03HAKH KOPYMIIHHUAX TisiHb:
o0imstHKa, Mpomno3ulliss ado HamaHHSA MyOJIYHIA TocamoBid ocobi, ocobucto ado
yepe3 TOCEepeHUKIB, Oyab-sIKOi HEMpaBOMIPHOI IepeBard s camoi IMOCajaoBOi
ocobu abo HIIOT PI3UIHOT UM IOPUIUIHOT 0COOH JIUIT TOTO, 00 I TocagoBa ocoda
BUMHWIA OyIb-sAKy 1it0 a00 Oe3MisIpbHICTh MPU BUKOHAHHI CBOIX CIIY)KOOBHX
000B’s3KIB; BUMaraHHs a00 MPUUHATTS MyOJIYHOI0 MOCAJA0BOI0 0CO00I0, 0OCOOUCTO
ab0 uepe3 MOoCepeHUKIB, Oy/b-IKO0i HEMIPABOMIPHOT MEpeBaru IJisi caMoi MOCcaa0BOi
ocobu ab6o iHmoi GizmaHOT 200 FOPUANIHOT 0COOM I TOTO, 00 IS IMocagoBa 0coda
BUMHWIA Oyab-IKy [if0 4Yu O€3MIsUTBbHICTP TpPU BUKOHAHHI CBOIX CIIy’)KOOBHX
000B’s13kiB [8].

[TincymoByrourn BUIE BHUKIAIEHE, BBAKAEMO, IO 3aKOHOAABEIh MPHUIHSB

oOrpyHtoBane pimeHHs BigHectu cT. 369-3 KK Ykpainu g0 mepermiky KOpymiiiHIX
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3nounHiB (3akoH YkpaiHu «l[Ipo BHECEHHS 3MIH 10 JEAKUX 3aKOHOJIAaBUMX AaKTIB
VYkpainu y 3B’53Ky 3 NpUdHATTAM 3akoHy Ykpainu «lIpo 3anoOiranHst Kopynuii» Bij
04 6epesnst 2020 poky Ne 524-1X), siki Bu3HaueHi y npumitiii a0 cT. 45 KK Ykpainu,
amke cr. 369-3 KK Vkpainu mae Bcl HEOOX1JIHI O3HAaKHM KOPYMUIAHOTO 3JI0UYMHY
(mpeaMeT 3JI0YMHY HEMpaBOMipHA BUTOJA, MOKE BUMHATHUCS MUISTXOM aKTHBHOTO Ta
MACUBHOTO IKYIY, XapaKTEPU3YEThCS YMUCHOIO (JOPMOIO BUHHU, MOXKE BUHMHSATHCS
crieiaJbHUM Cy0’€KTOM Ta mepeadadae KpuMiHaIbHY BiAMOBITAIBHICTS).
Cnucok niTepatypu:

1. Kongewntisg Opranizanii O6’eqnanux Hariit mpotu kopynuii : KonBeHiis Bif
31.10.2003 (995 c16) /  Opranamis  O6’eqnanmx  Hamit.  URL:
https://zakon.rada.gov.ua/laws/show/995 c¢16 (nara 3sepuenns: 22.04.2020).

2. 31002 A.O., Kutauit O.0. Kopymniiis y cdepi criopty (€Ki KpUMiHAIbHO-
paBoOB1 acnekTH). KpuminaibHO-npagosi ma KPpUMIHON02IYHI 3acadu npomuodii
kopynyii. 30ipHUK Te3 gomoBiAed V  MiKHapoJHOI HAYKOBO-TPAKTHYHOT
koH(pepenrii, 31 6epesns 2017 poky. m. Xapkis. C. 67-68.

3. JanmneBcekuit  A.O. IlpoTumnpaBHUM BIUIMB Ha pe3yibTaTd OQIMIHHUX
CIIOPTUBHUX 3MaraHb sK KOPYNIIWHWUNA  37m0uMH. Peanizayis  Oepoicasnoi
AHMUKOPYNYIUHOT NONIMUKU 8 MINCHAPOOHOM)Y 6umipi: maTtepianun MiKHapoaHOT
HAYKOBO-TIPakTU4HO1 KoHpepeHiii, 9 rpyaus 2016 poky. Kuis : HABCY, 2016.
C. 172-174.

4, dJpmum H.M. HoBuit 3akoH — HOBI mnpoOiieMu (IIOJ0 JTOIMOBHEHHS
KpuminaneHoro konekcy VYxkpainum crarreto 369-3 «lIpoTumnpaBHuii BIUIMB Ha
pe3ynbrat  ODIMIHHUX CHOPTUBHUX 3MaraHby). leopis KpuMiHalbHO-NPA8o8oi
keanighixayii sax genomen Yrpaincokoi KpumiHaibHO-Npasosoi OOKMPUHU : TE3U
JIOTIOBi/IeH Ta MOBIOMJICHh YYACHUKIB HAYKOBO-TIPAKTUYHOI KOHGepeHIlii, 16 ciuns
2016 poky. JIeBiB : BugaBauunii miii «Aptex», 2016. C. 195-203.

5. [Ipo 3amobiranHsi BIUIMBY Ha pe3yiabTaTd OMIMIHHUX CHOPTUBHUX 3MaraHb

KOPYII[IHHUX TpaBoropyiieHb : 3akoH Ykpainu Big 03.11.2015 Ne 743-VIII /
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BepxoBna Pama VYkpainn. URL: https://zakon.rada.gov.ua/laws/show/743-19 (nara
3BepHeHHs: 22.04.2020).

6. [llabmuctuit B.B. CycninbHa HeOe3neka (HeOE3MeUHICTh Y KPUMIHAIBHOMY
MpaBi B €MOXYy MOCTMOAEPHY). Bichux Kpuminonoziunoi acoyiayii Ykpainu. 2015.
Ne3d (11). C. 112-124. URL: http://nbuv.gov.ua/lUJRN/vkauk 2015 3 12 (nara
3BepHeHHs: 21.04.2020).

7. CaBuenko A.B. Kopymnuiitni 3mounHu B YkpaiHi: mpoOjeMu KpUMIHAJIBHO-
paBOBOTO po3yMiHHA. Haykosuii sicnux Hayionanvroi akademii 6HympiwHix cnpas.
2015. Ne 3. C. 14-24. URL.: http://elar.naiau.kiev.ua/bitstream/123456789/507/2/6.pdf
(mata 3BepuenHs: 21.04.2020).

8. Konsenmiss Opranizanii O6’ennanux Harmiii npotu TpaHCHAIIOHANBHOT
opratizoBaHoi 3mounHHOCTI : KonBenuis Big 15.11.2000 (995 789) / Opranizaiis
O6’ennanux Hamii. URL: https://zakon.rada.gov.ua/laws/card/995 789 (nara
3BepHeHHs: 22.04.2020).

baaan 10.P.,

3100yBa4 BUIO1 OCBITH

2-T0 KypCy, 2 TpyIu IOPUINYHOTO (PaKyJIbTETy
(JIvgiscoruil Oeporcashuil yHigepcumem 6HYMpIUHIX cnpas)

O3HAKHU OBCTABHH, IO BUKJIIOYAIOTH 3JIOYMHHICTD AISAHHA Y
JTOKTPUHI KPUMIHAJIbHOI'O ITPABA YKPATHU

OO0cTaBuHY, IO BUKIIOYAIOTh 3JI0YMHHICTh JISSHHA - 1€ €IHICTh MEBHUX YMOB,
Jie O3HaKa €IHOCTI OOYMOBIIIOE IUTICHICTH 1 HEMOAUIHHICTh BKa3aHUX yMOB. SIKIIO
BiicyTHa a00 He JOTpUMaHa xodya O OJHA 3 HUX, TO II€ € IMJICTABOIO JJII BU3HAHHS
TisTHHS 0coOM 3710YMHHUM. 3a JeskuxX oO0cTaBMH MistHHS (mil 4u Oe3qisIbHOCTI),
CBOIMHM 30BHIIIHIMH O3HAaKaMH, OCOOJIMBO 3alOISHOIO IITKOJJIO0K, CX0K1 Ha 3JI0YMHH,
HACIIpaB/l HE € CyCHUIbHO HeOe3neYHUMH i mpoTunpaBHUMU. OTOX 3aBXKIU ICHYE
notpeda y JOCHIIKEHHI YMOB, 3a SIKUX OyJIO BUMHEHO KOHKPETHE AISIHHS, 3 OTJISAY
Ha 1€ CJ1J TMOTOAUTHUCH 3 AyMKoro JlykameBuda B. 3., skuii BipHO 3a3Hayae, 0 y

NEeSAKUX BUMAJKAX HASBHICTh (DAaKTy 3J0YMHHOTO MJISSHHS B MOMEHT MOPYIICHHS
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CIOpaBUM MOXE€ HOCUTH IMOBIpDHUM, a HE JOCTOBIpHUN Xapakrtep, 1 0e3 3aiiiCHEHHS
CIIYUX 1 HE MOXJIMBO BCTAHOBUTH HASBHICTb UM BIICYTHICTh MOJAIl 3J0YUHY
(HarpuKJIaI, AKIIO Majia Miciie HeoOxinHa o0opoHa i iH.) [1].

[Ilo6 BHU3HAYMTHCH, 3 SKUMH O3HAKaMU CKJIaay 3JI0YUHY CXOXKI JISTHHSA,
3JIOYUHHICTD SIKUX BUKIIOYAETHCS, HEOOXIHO MpOaHaIi3yBaTH KOKHY 3 LIMX O3HAK:

1. ®i3uyHa ocoba TOBMHHA JIOCATTA TEBHOIO BIKY 1 OYTH OCYIHOIO.
JocmipkyBani  JisHHS, SIK 1 3JIOYMHHU, BYMHAE o0co0a, sSKa TOBHWHHA
XapaKTepU3yBaTUCS O3HAKAMH CYO’€KTY 3JIOYMHY. SKIO CY0’€KT 3JI0YMHY HE JOCST
BHU3HAUCHOTO BiKy Ta HE € OCYJHHMM, TOJI HEMa€ IiJICTaB 3aCTOCOBYBAaTH HOPMY IO
0o0CTaBuHY, 110 BUKJIIOYAE 3JIOYMHHICTH JISHHS, OCKUIBKU IISSHHS OCOOH, SKa HE
XapaKTepU3yeEThCS yCiMa O3HaKaMH CyO’€KTa 3JIOYHMHY, 3rigHo KpuMmiHaabHOTO
Konexcy Ykpainu He miisirac KpuMiHaIbHO-TIPABOBIHM OIIIHIII.

2. CycnuipH1 BIAHOCHHH, (i3uyHa oco0a - 00’€KT KpUMiIHAIbHO-TIPaBOBOi
oxopoHU. OCKUTBKY MUTaHHS MPO HAABHICTH OOCTaBUHU, 110 BUKIIOYAE 3IOYHMHHICTh
JISIHHSI, BUHUKAE TUTBKHM TOJ1, KOJHU 3alOJIIOETHCS IIKOJAa IMEBHOMY 00’ €KTY, KU
B3SITHH 11 OXOPOHY KPUMIHAJIBHUM 3aKOHOM.

3. ®i3uuna ocoba Mae OCHOBHI O3HAaKM 00’ €KTHBHOI CTOpOHHU. L1 o3Haka Mae
Miclle Tpu OOCTaBHMHAX, KOJHM € MJISHHS, HACIIOK Ta NPUYMHHUMA 3BSI30K MIXK
JISSHHSM 1 HacliIKOM. [HIIMMHU cjoBaMM: TiJ 9ac BYMHEHHS 3JIOYMHY 1 IIiJ Yac
IPaBOMIPHOTO BUMHKY BUHMHSETHCS TIEBHE JISHHSA, ajie B 3aJICKHOCT1 BiJl YMOB, B SIKUX
BOHO BUHMHSETHCSA (4Yac, MicIle, CIOCIO Ta 1H.), BH3HAYaeThCsl ab0 CYCITUIBHO-
HeOe3MneyHuM, a00 KOPUCHUM UM JIOITyCTUMHEM.

Cy0’ekTHBHA CTOpPOHA JUIS 3JO0YMHY 1 JISHHSA, 3J0YHMHHICTH  SKOTO
BUKIIFOYA€ThCS, € pi3HOW. [lim dac BYMHEHHS 370YMHY BHHA OCOOM ToJsrae y ii
YCBITOMJICHHI a00 HEYCBIIOMJIEHHI CYCHIJIBHO HEOE3MEYHOro XapakTepy CBOTO
TisTHHS a00 HeOakaHHI JIOCATTH CYCIUIBHO HeOesrmeunoro Hacmiaky. Ilim dac
BUYMHEHHS MISTHHS, 3JI0YMHHICTD SIKOTO BHKJIIOYAETHCS, 0C00a HE MOXKE PO3YMITH YU
YCBIIOMJIIOBaTM a00 HaBMakKh CYCHUIBHO HEOE3NMEUHOro XapakTepy JisiHHS

BYMHCHOI'O HCKO, TOMY I1IIO BOHO € CYCHiJ'IBHO KOPHUCHUM abo AOIIYCTUMHUM.
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Hanpuknaa, y craHi HeoOXiIHOi OOOpOHM 0co0a KepyeTbes TUIBKA CYCIHUIBHO
KOPUCHOIO METOI0 — BIJIBEPHYTH 3JIOUMHHE MOCSTaHHS, TOOTO 3amo0IirTd BUMHEHHIO
3JIOYHHY.

3arajJpbHONPUUHATHMH XapaKTePHUMHU O3HAKaMU OOCTaBWH, IO BHKIIOYAIOTH
3JIOYMHHICTH JISHHA €

- Te, 10 Jii 3a HAsIBHOCTI TaKMX OOCTaBUH BUMHSIOTHCS 3 METOIO BIABEPHYTH
HeOe3IeKy 3armoiTHHS TSHKKOT ITKOAW TPaBOOXOPOHHIOBAHUM 00'€KTaM;

-Te, IO TaKe BIABEPHCHHS BYHMHSETHCSI, B OJHOMY BHWITQJIKy, IILIIXOM
3aMOMisTHHS IIKOAW TOMY, XTO YMHCHO BYMHSE 3JI0YWH, B IHIIOMY, - IIISXOM
CIPUYMHEHHS IIKOJIW OJHHM I[IHHOCTSM, IO OXOPOHSIOTHCS 3aKOHOM, JIJISt
BIIBEPHEHHSI HEOE3MeYHOl IIKOAW, IO 3arpokKye€ I1HIIMM, OUIBII BaKJIMBHUM
IIHHOCTSIM;

- Te, IO Jii, BYNHCHI 3a HA3BAaHUX OOCTABMH, MAlOTh 30BHIIIHIO CXOXICTh 3
JisIMU Ta 1X HACIIAKaMHU, 3a3HaY€HUMHU B HOpMax KPUMIHAJIBHOTO 3aKOHY SIK TaKi, 1110
BXOJISITh JI0 TIEBHOT'O CKJIaay 3JI0YHHY;

-Te, MO Taki Jii 3a HAsIBHOCTI OOCTaBHUH, TPO SKI WIETHCS, BU3HAKOTHCA
IpaBOMIPHUMH, a0O0 IHAKIIE - 3a3HAa4eHl OOCTAaBUHU BHKJIIOYAIOTH 3JO0YMHHICTH
mistaEs [2, ¢. 342-346].

3a HaBeJICHUMH O3HAaKaMU OOCTaBHUHH, 1[0 BHKIIOYAIOTh 3JIOYMHHICTL HISHHS
NOTPiOHO PO3YMITH SK JISHHS, SKI 3a 30BHIINTHIMH O3HAKaMH CXOXI1 3 CYCILUIBHO-
HEOE3MeYHUM JISTHHSAM (37I0YMHOM), TaKOXXK 32 TIEBHUX YMOB, MOXKYTh BBa)KAaTHUCS il
TPOMAJISTH Ta CIY)KOOBHUX 0Ci0, AK1 1HO/1 32 30BHIMIHIMHU O3HAKAMH MOXYTh 30iraTUCs
3 TUMU Y{ IHIIMMHU 3JIOYMHHUMH JTITHHSAMH, SKI OJIHOYACHO, HE € KPHUMIHAJIBHO
MPOTUIIPABHUMH Ta CYCHTbHO-HEOC3MEUHUMH.

Jlo 3arasibHEX O3HAaK OOCTaBWH, IO BUKIIOYAIOTH 3JIOYMHHICTH JISTHHS CIIiJ
BKJIFOYMTH TaKi OOCTAaBUHH:

- BOJILOBE JIISTHHS 0COOMU;

- MOAIOHICTD 30BHINIHIX O3HAK;

- nependaveni y KpuMminanbHOMY KojeKci YKpaiHu a00 B 1HIIMX HOPMATHUBHO-

MMpaBOBUX aKTaXx;
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- COLIIAJIBHO NPUMHATI BUMHKH, K1 BUMHSIOTHCA 32 IEBHUX YMOB;

- HEe Tiepe10avyaroTh KpUMIHAIBHO1 BIIOBIIAIBHOCTI.

Taxi o6ctaBunu 3akpimieHi y po3ain VI KpuminansHoro xogekcy YkpaiHu.
Jle oOcTaBMHH, WIIO0 BHUKIIOYAIOTh 3J0YMHHICTh [ISHHA 1 iX TEepeNik 3HA4HO
posmupenuid y nopiBHsHHI 3 Kpuminanbaum kogekcoM 1960 p. (Oyno numie tpu —
He0oOX11Ha 000pOHa, 3aTpUMAaHHS 3JI0YUHIIS, KpalHs HEOOXiTHICTh) [3].

Taxi 06cTaBHM NOTPIOHO YITKO BIIMEXKOBYBATH BiJ] TAKUX HOPM, SIK:

- Hananus mowm’sikiieHHss WOro [ii 3BOPOTHHOT CHUJIM HOBOMY 3akKOHY (CT.5
KKVY)[4];

- Mano3naunicts aistHHA (4.2 c1.11 KKY) [4];

- CKO€HHS 37104MHY 0c00010, SKa HE JIOCSATIIA BIKY, 3 IKOIO HACTa€ KpUMIHAJIbHA
BinmoBiganbHICTH (¢T.22 KKY) [4].

Y HaBeneHux Bunagkax KpumiHanbHHE KOAeKC YKpaiHM  BHUKIIIOYAE
3JIOYMHHICTD JiSTHHS, SIKE 30BHI CXOK€ Ha 3JIOYMH HE B 3B’SA3KY 3 IMPABOMIPHICTIO
IisiHb, a Yepe3 BIICYTHICTh €JeMEeHTa CKIaay 3JI0UHHY.

Po3pi3HSI0TE TpH rpynu 0OCTaBUH, 10 BUKJIIOYAIOTh 3I0YMHHICTD JIISTHHS

1) oOctaBuHHM, 10 BHUKJIOYAIOTh KPUMIHAIBHY CTYIIHb CYCHUIBHOT
HEOEe3MEYHOCTI BUMHEHOTO JMISHHSA, 2) OOCTaBMHM, IO BUKIIOYAIOTh KPUMIHAJIBHY
IPOTUIIPABHICTh BUMHEHOTO isIHHSA;, 3) OOCTaBMHM, IO BHUKIKOYAIOTHh CYCHUIBHY
HEOE3MEYHICTh 1  MPOTUIPABHICT,  BYMHEHOro  JisHHA. [li  oOcraBuHU
XapaKTepU3YIOThCSl HU3KOIO 3arajbHUX O3HAK.

[Tepmoro 03HaKOIO € Te, IO BCl 00CTAaBUHU € BUIBHUMH 1 CBIJOMUMH BUYMHKAMH,
0 MPOSBIAIOTBECS Y dopMi aii 9u Oe3misiibHOCTI ocobm. Jlpyra — 1e 30BHINTHS
moAiOHICTh  (DaKTHYHHMX, OO €KTUBHHX, BHJIUMHX O3HAK CKOEHOTO [ISHHS 1
BIIMOBIAHOTO 370uMHy. ToMy BaxkimBa KBamipikoBaHa OIlIHKA JTOCYJOBOTO
po3ciigyBaHHS OOCTaBWH, IO BHKJIIOYAIOTH 3JIOYHMHHICTH TiTHHSA. TOMY, TOILIBHO
TPETHOIO O3HAKOK) BHJIUTUTH COIIATbHUN 3MICT. X04a B YMHHOMY KpumiHaibHOMY
Konekci YkpaiHu KOHKPETHO HE BHU3HAYEHO COLIAIBHOTO 3MICTY, MPOTE€ BUCHOBOK

COIlIaJIbHOT XapaKTEPUCTHKU OOCTAaBHH, IO BHKJIIOYAIOTH 3JI0YMHHICTH JIISTHHS,
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IPYHTYIOTBCS Ha OCHOB1 OI[IHIOBAaHHS METH, MiJACTaB, LUIEH Ta JOMYCTUMHX MEX
3anofisHHsA mkoau. CouiansHuil 3micT 31n0unHy Kpuminansauii Konekc Ykpainu
BH3HAYa€ 3a JIONIOMOT0I0 KaTeropii cycniibHOi HeOesneyHocTi (ctT.11)[4]. UeTBepra
O3HAaKa XapakTepusye MOpUAUYHY (GOpMYy BUMHKIB, IO BH3HAYAETHCS B
KpuMinanbHOMY KOJEKC1 MepeayciM dyepe3 3anepeueHHs 3JI04MHHOCTI JIISIHHS, TOOTO
roro mependauenocti B KpuminanpHomy komekci (u.l  ct.11)[4]. Tak,
XapaKTepucThKa OUIbIIOCTI BYMHKIB y KpumiHanbHOMY Kojekcl YkpaiHu
NOYMHAETBCSA CJIOBAMU «HE € 3J0OYMHOM...». [lo3UTHBHA 3K XapaKTepUCTHKa
IOpUAnYHOI (POpPMH MiSIHb TOJIATAa€ B TOMY, II0O BOHM € BUMHKAMHU IMPaBOMIPHHMH.
Hanpuknan, B wactuni 1 crarti 41 KpuminanpHOTO KOAeKcy YKpaiHu, Je 3amoisiHHS
IIKOJY TIPaBOOXOPOHIOBAHWM IHTEpecaM 3 METOK BUKOHAHHS 3aKOHHOTO Haka3zy
BU3HAETHCS Jl€t0 (O€3MIsIbHICTIO) MPaBOMIPHOIO. B OCHOBI X MpaBOMIpHOCTI
aHaII30BaHUX BUMHKIB JISKHUTH ab0 peastizailisi 0co00I0 CBOro Cy0'€KTUBHOTO MpaBa,
a00 BUKOHAHHA IOPUIUYHOrO OOOB'A3KY, a00 3/1MICHEHHS BJIAJHOTO MOBHOBA)KCHHS
[4, ct. 41]. Tomy 3a3HaveHi OOCTaBHMHM 3aKpilICHI HE TUTBKH B KpuMiHaIbHOMY
KoZeKcl YKpaiHH, a 1 B 1HIIMX raidy3sx 3akoHoAaBcTBa. [I'iTa o3Haka xapakTepusye
KpUMIHAIBHO-TIPABOBI HACHIAKUA 3I1MCHEHHS TpaBOMIpHUX BYWHKIB. LI Hacmimgku
MOJIATAIOTh HAcaMIlepe] y TOMY, IIO0 BUYMHKMA HE BHU3HAIOTHCS 3JI0YMHHUMHU, TOMY
BOHU BHUKIIIOYAIOTh CaMy ITiICTaBy KPUMIHAJIBHOI BIAMOBITAIBLHOCTI, a BIIMOBIIHO 1
KpUMIHAIBHY BIAMOBIIATBHICTH 3a 3aIOisIHY KOOy [5, ¢.45].

SIk BUCHOBOK 3 BUIIC HaBEJEHUX IMOJOKEHb, MOXHA BUOKPEMUTH BU3HAUYCHHS
00CTaBHH, IO BUKIIOYAIOThH 3JI0OYMHHICTD JISSHHA SK CYKYITHICTh YMOB, 32 HAasIBHOCTI
YCBIIOMJICHHUX Jiii 32 00’ €KTUBHHUMH O3HAaKaMHU MOMIOHUMH J0 3JI0YHHY, CKOEHUX 32
CYCIUTbHO-TIO3UTUBHOIO (HEUTPabHOIO) MOTUBAIIEIO 1 IIUIAMH Ta HE 3a00POHEHUMU
3aKOHOJJABCTBOM Y KpaiHW, 1[0 BUKIIOYAE KPUMIHAIBHY BiAMOBITATBbHICTS.

BuokpemiieHHss CHUTBHMX O3HAaK Ta 3arajbHOTO TIOHSTTS OOCTaBHH, IO
BUKJIFOYAIOTh 3JIOYMHHICTh JISTHHS, JO3BOJIUTH B KOXHOMY KOHKPETHOMY BHUIIAIKY
BU3HAYATH HAJIEKHICTh TI€l UM 1HIIOTI OOCTAaBUHU JI0 I[LOTO 1IHCTUTYTY. 3a HAABHOCTI

00'€eKTUBHHMX NIEPEAYMOB, JOCTAaTHIX MPABOBUX OCHOB, 3HAYHOT MOIIUPEHOCT] MEBHUX
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NlisiHb, 1 BIAMOBIIHOCTI iX O3HAK TUM KOHCTUTYTMBHUM O3HAaKaM, SIKi BKIIFOYEHI Y
3arajbHe MOHATTS, LIeH IHCTUTYT MOKE OyTH PO3LIMPEHU.
Cnucok niTepatypu:

1. JlykameBuu B. 3. YcraHoBiIeHUE yroJlOBHOW OTBETCTBEHHOCTH B COBETCKOM
yroinoBHoM npouecce. Jleaunrpan, 1985. 10 c.

2. YkpaiHcbke KpumiHaibHe mpaBo / 3a pen. O. Haspouwskoro B. Kuis:
KOpinkowm Iutep, 2013. 711 c.

3. Kpuminaneuuit Kogexkc VYkpainu: 3axkon YPCP Big 28.12.1960p. URL:
https://zakon.rada.gov.ua/laws/show/2001-05.

4. Kpuminanbauii kogexc Ykpainu: 3akoH Ykpainu Bix 05.04. 2001 p. Ne 2341-
I1l.  URL: http://zakonb5.rada.gov.ua/laws/show/2341-14  (Jlata  3BepHEHHs
14.05.2020).

5. Cayukuii n.N. OO6cTosTeLCTBA HCKITIOYAKOIINE YTOJIOBHYIO

OTBETCTBEHHOCTbH. Jlenunrpan, 1956. 118 c.

BacuabeB A.A.,

npodecop kadeapu KpUuMiHAIBLHOTO MpaBa 1 KpuMiHoJorii GpakynbTeTy Ne 1
KaHIUJaT IOPUAUYHUX HAYK, TOLICHT

(Xapkiecvkuii nayionanvhuil yHieepcumem HymMpIiuHIX Cnpaes)
Iupoxenko O.C.,

npodecop kadeapu icTopii Ta CyCHiIbHO-eKOHOMIYHUX JUCITUTLIIH
KaHIUJaT IOPUAUYHUX HAYK, JTOLIECHT

(KomyHnanvHutl 3ax1a0 «XapKiscbka 2yMaHimapHo-neoazo2iuna aKaoemisy
Xapkiecvkoi obnachoi paou)

3ABIIOMO HEIIPAB/IUBE ITOBIIOMJIEHHA ITPO 3ATI'PO3Y BE3IIEII
I'POMAJSAH, 3BHUILEHHA YU ITOIKO/’KEHHSA OB’EKTIB
BJIACHOCTI 3 BUKOPUCTAHHSAM KOMITIOTEPHUX TEXHOJIOI'M:
AKTYAJIBHICTb TPOBJIEMUA

PozButok  Ta  mommpenHs ~ cdepu  3acTOCyBaHHS  iH(OpPMAIIHO-
TEIEKOMYHIKallIMHUX  cUcTeM Juis  mepenayl  iHQopmarllii, KOMYyHIKaiii B

MOBCAKIEHHIN JKUTTEISUIBHOCT1 JIFOACTBA, OKPIM MO3UTUBHUX €(PEKTIB, CIPUUNHUIIO
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YPI3HOMaHITHEHHSI OKPEMHUX 3JIOUYMHHHMX MPOSBIB. 30KpeMa, BUMHEHHS CYCHUIBHO
HEOE3MEeYHOro /isiHHS 3 BHUKOPUCTAHHSAM KOMII IOTEPHMX TEXHOJOTIH 3HA4YHO
MOJIETTIIYE€ MOYJIMBOCTI JOBEACHHS 3J0YMHHOTO YMHUCITY IO JOTIYHOTO 3aBEpLICHHS
Ta YCKJIAQTHIOE POOOTY MPABOOXOPOHHUX OpPTaHiB 3 BHUABICHHS Ta 3aTpUMaHHS
BUHHOTO. TakuM 4YMHOM, NpobOsieMH 1HPOpMAIIIfHOT O€3MEeKH TICHO MEePEeIIiTaloThCs 3
aKTyaJIbHUMH TUTaHHSAMM 3a0€3MeUeHHs I1HIIMX BHUAIB O€3MeKHM CYCHUIbCTBA 1
JepKaBH, 30KpeMa TPOMaJICHKOi.

B HaykoBiil 'opuIn4Hil JiTEpaTypi, IPUCBAYEHINA CYYaCHUM acneKTaM MpOTUIl]
3mounHaM y cdepi rpoMaachkoi Oe3nmeku Ta TOPSAKY, HEPIAKO B MEpIIy 4Yepry
OpUIUISAIOTH yBary MNUTaHHSAM BIANOBIZANBHOCTI 33 3aBIIOMO  HEMpaBAMBE
MOBIIOMJICHHSI TPO 3arpo3y Oe3merli TpOMajsiH, 3HUIICHHS YW IOIIKOKCHHS
00’exTiB BiacHOCTI (cT. 259 KpuminaneHoTO KOoAekcy Ykpainu). MoBa #ae npo Tak
3BaHHU «TeleOHHUI Tepopu3my», sKWii HaOyB HEOyBajioro po3maxy NpOTATOM
OCTaHHIX POKiB.

CycnuibHa HEOE3MEYHICTh 3TajJlaHoTo  3JI0YHMHY, TOJIATae B TOMY, IO
HENpaBAWBE TOBIIOMJIEHHS MPO HEOE3MeKy MOPYUIye HOPMAIbHUM PUTM KUTTS
CyCHUTBCTBA 1 JEp’KaBU, BHOCHUTH €JIEMEHTU JecTabimizailii B MISUTBHICTH OpraHiB
Jep>KaBHOI BJIaJAM Ta MICHEBOTO CaMOBpPSAYBAaHHs, MIANPUEMCTB, YCTaHOB,
opraHizamid 1 Mmopyuye HOpMaJIbHY pOOOTY TpaHCHOPTY, 1HIIOI 1H(PACTPYKTYpH,
MOPOJIKY€E HEMpaBIWBI YyTKH, Ci€ MaHIKy cepe] HaceJCHHs, 10 B MiJICYMKY 3aBIa€
3HaYHO{ EKOHOMIYHOT IIKOH.

[ K110 10 HETABHBOTO HAHOLIBII MOMTUPEHUMHE CIIOCO0aMU 3IMCHEHHS TAaKOT'O
MOBIIOMJICHHSI OYyJI0 BUKOPHCTAaHHS Tele(OHHOTO 3B’SI3KY, HAJCWJIAHHS JIUCTAa Ha
€JIEKTPOHHY TOIITY, TO OCTaHHIM YacOM JJisi BUMHEHHS 3JI0YMHY BUKOPHUCTOBYIOTh
MO>KJIMBOCTI KOMIT FOTEPHUX TEXHOJIOTiM Ta Mepexi [HTepHeT (corianbHI MEpexi,
myOmikarii 6;oriB B [arepueT-3MI, MeceHIKepH TOIIIO).

Crig BIAMITUTH, IO JJIs aKTUBI3aIlii MpoIlecy HACTaHHS HETaTMBHUX HACIIIKIB
BHACJIIIOK BUMHEHHS 3JI0YMHY BXK€ BIJICYTHA HEOOXIAHICTh MEpeNaHHs 3aB1IOMO
HEMpaBIUBOrO TMOBIIOMJICHHS Oe€3MocepeHb0 KOHKPETHOMY ajipecary (opranu

JIepKaBHOI BJIaJAW Ta YOPABIIHHA, IPABOOXOPOHHI OpraHu, CIyx00BI 0co0u
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NIANPUEMCTB, YCTAHOB 1 OpraHizaimid, a TakoX (I3WyHI Ta IOPUIUYHI OCOOM, SIKI
3000B’s13aH1 200 3MYIIEHI Ha 110 1H()OpMaLliio pearyBaTH).

Sk moka3ye MpakTHKa, MaHIKy MOKE BUKJIMKATA OyJb-fKe MOBIIIOMJIEHHS MpO
HeOe3MeKy: K peajbHy, Tak 1 UMOBIPHY, B TOMY YHUCI1 ¥ TaKy, 110 BUKIUKAETHCS
010J0r1YHUMU (MPUPOJHUMHU) (akTOpamMu (HAIPUKIAA, MOMKJIMUBICTH MOLIUPEHHS
TSDKKOI XBOpOOM, 30Kpema, BHACHIAOK 3apakeHHs kopoHaBipycom COVID-19,
naHjeMiss SIKOro Hapasi mporojiomieHa BcecBITHBOIO OpraHizalielo OXOpOHU
310POB’s).

[IpuknagoM maHikKyM BHACIIIOK MOIMIMPEHHs 1HGOpMallii mpo HeOe3MeKy TaKkoro
XapaKkTepy € peakilis MEIIKAHIIB OKPEeMHX DPEriOHIB Ha TMOBEPHEHHS YKPAiHIIIB Y
moroMy 2020 poky 3 M. Yxanb (KHP) ta Bumanmok, konu y M. YUepHiBIi Kijgbka
JECATKIB JIoieH 3i0panucs Outsl OyIMHKY, JIe MPOXHUBA€E CIM’S YOJIOBIKA, Y SIKOTO
OyJnu MIATBEPKEHO KOPOHABIPYC, 3 METOI BUMOTHU BiJl MICIICBOi BJaJu BUBE3TH J0
JIKapHI Ta 130JIF0BaTH APYXKUHY XBOPOro. Y MepesiueHuX BHUIAJIKax OyJIu CTBOPEHI
ymoBHU (uepe3 momupeHHs iHbopMmanii y 3MI, comianpHUX Mepexkax ToIo), o
MOCTaBWJIH TI1JT 3aTPO3y I'POMAJICHKY Oe3reKy a0bo MopsI0K, HaBiTh 0€3 MOBIJOMIICHHS
po 1€ y BianoBiaHi opranu [1, c. 86].

[Tutanas MOXIMBOCTI KBamidikamii 3a3HadueHux Buiie Aid 3a cr. 259 KK
VYKpalHu B3aJIMIIA€ThCS BIAKPUTHM, aKe (HAKTUIHOTO 3aBIJIOMO HEIPaBIHUBOTO
MOBITOMJICHHSI TIPO 3arpo3y Oesmneni TrpoMajisH, 3HUINCHHS YHd IOIIKOIKCHHS
00’€KTIB BIIACHOCTI, 3[IACHEHHSA SIKOTO 3a00pOHEHO KPHUMIHAJIBHHUM 3aKOHOM HE
BinOynocs. Pasom 3 1iuM, y 6aratbox KpaiHax «TisTHHS, [0 BUKJIUKAIOTh MAHIKY» BXKE
caMi 1o co0i BBaKAIOTHCS 3J0YMHOM. Tak, BiamoBimHO 10 cT. 322-14 KK ®panmii
nependayeHo BIATOBIMANBHICTh 32 «MOBIAOMIICHHS a00 TOMMPEHHS HEMPaBIUBOl
iHpOpMAaIlii 3 METOI0 3MYCHTH MOBIPUTH, IO 3HHUIICHHS, YIIKOIKEHHS a00 MCyBaHHS,
[0 CTAHOBJATH HEOE3MEKy IS JIIoAeH, OynyTh BUMHEHI HAOMMK4YMM dacoM abo
BKe Oymu BumHeHi» [2, 325-326]. V cr. 258 KK IlIBefinapii mepeadaveHo
BIIMOBIANIBHICTh 3a 3aJIIKyBaHHS HACEJICHHS «BHKOPHCTOBYIOUM IOrpo3y abo

nepeKkpyuyyroun (akTh Npo HasABHY HIOUTO HeOE3MeKy MJisl KUTTS, 30pOB’s abo
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BIIacHICTHY [3, c. 238].

3a3HaueHe Ja€ MIACTaBH JJIs aKTyasi3alil NUTaHHS MPO PO3LIMPEHHS 00CsTY
«ajpecaTiB» MOBIIOMIICHHS 1H(QOpMaLli Ta NEPErsiAy caMOi CYyTHOCTI KPUMIHAJIbHOT
BIIMOBINAJIBHOCTI 3a 1€l BUJl 3JIOYMHHOTO TOCSTaHHS 3 OIVISIAY Ha TMOCTYIOBE
pPO3ILIMPEHHS CMOCO0IB 1 3ac00iB HOro BUMHEHHS. 30Kpema, Ha 1e Bkazye 1 O.
Kupnuenko: «aapecatoM HEMPaBIUBOTO MOBIJOMIICHHS MOXXYTh BHCTYIAaTH OpPTaHU
JepKaBHOI BJIaJU Ta YIPaBIiHHSI, PAaBOOXOPOHHI OpPraHu, CIIy>k00Bi 0COOM yCTaHOB,
oprasizaniii i miJnpueEMCTB, a TakoX (I3UYHI 1 IOPUANYHI 0COOU, KOTp1 3000B’s13aH1
a0o 3MyI11IeH1 Ha 1110 1HdopMaIlito pearyBatm» [4, ¢. 155]. A pearyBatu 30008’ si3aHUM
OyIb-SKHA Cy0’ €KT TOCTIOIAPIOBAHHS, BIIAJIM YU CAMOBPSITyBaHHS.

VY SIKOCTi BUCHOBKY CJIiJ] BKa3aTH, 1110 HEOOXIIHICTh Y0CKOHAICHHS TUCTIO3UITIT
cT. 259 KK Vkpainu 3 ypaxyBaHHSIM pPO3BUTKY 1H(OpMAIITHUX TEXHOJIOTIH 1 chep
BUKOPUCTaHHS 1HGOPMAIIIHO-TEIEKOMYHIKAIIIMHIUX CUCTEM HE BHUKJIMKAE CYMHIBIB.
OpHak, IpIOPUTETH TAKOTO YAOCKOHAJEHHS MOBHHHI BPaXOBYBAaTH MEPII 32 BCE BKE
HasiBH1 3I00yTKH HayKH KPUMIHAJIBHOTO TIpaBa.

Cnucok niTepatypu:

1. Bacunves A.A. KpumiHaibHa BIAMOBIIAIBHICT, 3a 3aBIAOMO HEMNpPaBIUBE
MOBITOMJICHHSI TIPO 3arpo3y Oesmeni TrpoMajisH, 3HUINCHHS YH IOIIKOIKCHHS
00’€KTIB BIJIACHOCTI: Cy4YaCHHW CTaH Ta HampsAMU BJAOCKOHaieHHs // BicHHK
KPUMIHOJIOTTYHOI acomiamii Ykpainu : 30. Hayk. mpars. XapkiB. 2020. Ne 1 (22).
C. 82-91.

2. Yronosubeiii kogexkc ®dpanmii. CII6.: M3gatenbetBo «HOpumnyeckuii meHTp
IIpeccy, 2002. 650 c.

3. YronoBuswiii kozexc IlIBerimapuu. CII6.: UsnmarensctBo «FOpuandeckuit
uentp IIpecey», 2002. 350 c.

4. Kupuuenxo O. KpumiHaIbHO-TIpaBOBAa XapaKTEPUCTHUKA HEMPABIUBOTO
MOBIIOMJICHHS IIPO 3arpo3y rpoMaichkiit 6e3meri. . «Jurnalul juridic national: teorie
si practica». Hayuonanvuulil iopuduueckuil scypran: meopus u npaxkmuxa. 2014.

Ne 4. C. 152-157.
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I'opnocraii A.B.
JOIEHT Kadeapu KPpUMIHAJIBHOTO TTpaBa, K.10.H.
(Hayionanvnuti opuduynuti ynisepcumem imeni HApocnasa Myopozo)

JEAKI INTAHHS NPEBEHIIIT 3JIOUUHIB

3 JaBHIX YaciB 3JIOYMHHICTb Oyna Ta 3aJMILIAETHCA  HEBHUPILIEHOIO
npo6siemoro. HaBpsin 4M CbOrojHi y CBITI ICHYE CYCHUIbCTBO, K€ HE OOpeThecs 3
SIBUIIIAMK 3JIOYMHHOCTI. YKpaiHa He € BUHHATKOM. KOXXHOTo JHS TerneOadyeHHS Ta
coIliaJibHI MEPEXXi BUCBITJIFOIOThH YMCIICHH] BUNIAJKU BUMHEHHS 37104MHIB. CaMe ToMy
ChOTO/IHI 3amo0iraHHd € TMPIOPUTETHUM HANPAMKOM €(QEeKTUBHOI MPOTHALT
3JIOYMHHOCTI Ta OOMEXKEHHsI ii HeraTMBHMX HAcHiKiB B YKpaiHi. 3pocTaHHS
KUIBKOCTI BUMHEHHUX 3JI0YMHIB, MIABUIIEHHA I1X JKOPCTOKOCTI, 30UIBIICHHS
PELUINBI3MY CHUMBOJII3YE€ HEIOCTaTHIO €(PEKTUBHICTh 3aCTOCYBAHHS Ha MPAKTHUII
PEBEHTUBHOT (DYHKI[IT KpUMIHAJIBHOTO MpaBa.

Ha npiopuTeTHicTh PEBEHITIT 3JI0UMHHOCTI ChOT'OJIHI 3BEPTA€ YBary BCs CBITOBA
criibHOTA. 3 HaOpaHHAM 4YMHHOCTi JlicaGoHChkMM moroBopoM [1]. €Bpomnelchkuii
Coro3 HaOyB MOXKJIMBOCTEH BIPOBAKYBATH 3aXOJU IIOAO CHPUSHHS Ta MIATPUMKHU
NOJIITUKK JepkaB y ik ranysi. [lounnaroun 3 2001 poky €Bpormeiicbka mepexka
3arobirandio 3jounHHOCTI (European Crime Prevention Network - EUCPN)
IIPOIIOHYE 3arajiIbHOEBPONEUCHKY TIaThOpMY JUIT OOMIHY HaAMKpaIIuMHU MPaKTUKAMH,
JOCTIDKEHHSIME Ta iH()OpMAIIi€lo MO0 PI3HUX aCIIEKTIB MPEBEHITIi 3104YuHIB [2].

MixHapoHa CHIBIpalsd 30CEPEKYEThCS Ha CHPUSHHI OOMIHY JOCBIIOM JIJIst
YCYHEHHsI (paKTOpiB, SIKI MPOBOKYIOTH Ta OOYMOBIIOIOTH 3JIOYMHHICTH, PEIUIANB Ta
KOPYIIIif0, 3J0YMHHY I1H(UIBTpAIiF0 €KOHOMIKM Ta CYCHUIbCTBA, (AKTOPIB, SKi
pPOOJIATh JIOMUHY ypPa3IMBOIO Ta HECTIMKOIO TEpes] CIOKYCOK BYMHHUTH CYCHLIBHO-
HeOesneune fissHHA. Kpim toro, €C cucteMaTnyHO BIPOBAKYE Y CBOIX MPOBITHUX
IHIIIaTUBAX TIOJIOKEHHS IIMOJ0 MPEBEHII 3JI0YMHIB, TMOYMHAIOUHM BT TOJITHKH
00pOTHOM 3 HAPKOTHKAMHU 10 K10€p3JOUYMHHOCTI, BiJ TOPTIBJI JIOABMH J0 JUTIYOT

nopHorpadii [3]. Bed - calit €Bpomneichbkoi Mepexi 3amoOIiraHHIO 3JI0YMHHOCTI
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MICTUTh OaraTy 0a3y JaHUX MpPO HaLllOHAJbHI CTPATETIYHI OPIEHTALII] Ta TPOEKTH, 1110
e(EeKTUBHO peani3yloThCsl y 3amo0iraHHl PI3HUM BUJAM 3JI0YMHHOCTI, TaKUM SK
po301iiH1 Hamaau, cayKO00B1 3JI0YMHU, MOJIIEHChKE CBABULISA, HACUJIHCTBO B IIKOJI1
Ta OKpeMi KaTeropii OpraHizoBaHoi 3T0UYMHHOCTI.

3ano6iranHs 3JI0YMHHOCTI Ma€ 0arato MO3UTUBHUX PE3YJbTaTIiB, BKIIOYAIOUU
3aXUCT MpaB Ta CBOOOJ JIOAMHHU, TWOKpPALIEHHA J00poOyTy B CYCHUIBCTBI,
MOJIIMIIICHHS COIIaJIbHOI 3TYPTOBAHOCTI, 30€pEKEHHSI MaifHa Ta pecypciB, ajie BapToO
3a3HAYMUTH, 110 MPEBEHLIS 3J0YMHIB y CYy4YaCHOMY YKpaiHCBKOMY CYCHUIbCTBI Ma€e
JOCTaTHbO TIPOOJIEM.

Y. 1 cr.l KK Vkpainm nepenbaumiia NpeBeHLI0 SK OJHE 13 3aBIaHb
KPUMIHAJIBHOTO 3aKOHOJABCTBA, MPOTE, BHUAAETHCS, II0 II€ TMOJIOKEHHS Mae
BUKJIIOUHO  JieKkjiapaTuBHUU  xapakrep. Came ToMy, 1ipu pedopMyBaHHI
KPUMIHAJIBHOTO 3aKOHOAABCTBA, 3aMOOIraHHS 3JI0YMHIB MOBHHHO HAaOyTH OLIBIIOT
Barm Ta MOTpeOye aKIEHTYBaHHsS $K €()EKTHUBHE, CAMOCTIHHE Ta CaMOJOCTaTHE
3aBJIaHHS KPUMIHAIBHOTO MpaBa.

Came s 1UBOTO HEOOXITHO 3BEpPTaTH yBAary Ha TMO3UTHUBHUN JIOCBIJ
€BPOIEUCHKUX KpaiH, TMPUAUISIOYM yBary HaWOUIbII CKJIAJHUM HUTaHHIM
dbopMyBaHHS MOJTITHKH TOTIEPEIHKEHHS 3JI0YMHHOCTI B YKPaiHCHKOMY CYCITUTBCTRI.

30kpema, HEOOXITHO PETEIbHO Ta OOEPEeXKHO BHABIATH (aKTOpH, SKi, 5K
BBAKAETHCS, MPOBOKYIOTH Ta MIABUINYIOTH 3J0YHMHHICTB, JUIS TOTO, IIOO OKpeMmi
ocoOu Ta OKpemi rpynu ocid He Oyau CTUIMaTH30BaHUMH Ta OC3IJICTaBHO HE
MOTPAIUISUT B PO3LIMPEHY MEPEKYy MOHITOPUHTY Ta KOHTpoi. [IpakTuku
edeKkTHBHOT peanizallii MpeBeHTUBHOT (DYHKIIIT Y CBITI J€MOHCTPYIOTh, IO MiTXOIU
70 TIPEBEHIlli 3JOYMHHOCTI HE MOXYTh OyTH €IWHUMU Ta YHIBEPCATbHUMH IS
ycixX. IcHyIoTh CyTTEBI TpaBOBi, KyJbTYpPHI Ta TMOJITHYHI BIIMIHHOCTI MIDXK
MDKHApOIHUM, PETIOHAJIBHUM Ta MICIIEBUM KOHTEKCTAMM IIOJIITHKH 3aro0iraHHs
3JI0YMHAM, SKi BIUTMBAIOTH HA TE, SIK MOBUHHA OyTH c(hopmMoBaHa Ta 3aCTOCOBaHA Ha
NpakTUIll (QYHKIIS MOpPEeBEHLIl Yy KpPUMIHAJIBHMY TMpaBl KOHKPETHOI Jep>KaBU.
[IpakTrka 3amo0iraHHsl 3JI0YMHHOCTI € HalOUIbII €()eKTUBHO, KOJM BOHA YYTJIMBA

70 TIPIOPUTETY BEPXOBEHCTBA IpaBa, 3aXUCTY MpaB JIOJUHH, O MOTPed ocodu y
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KOHKPETHHX J>KUTTEBUX CHUTYaIlisIX, KOJM BHU3HAIOTHCSI Ta BPaxOBYIOThCS IIpaBa
HalOUIbII Ypa3aMBUX MPEJCTAaBHUKIB cycnuibcTBa. [Ipu GpopMyBaHHI KpUMiHAIBHO-
MPaBOBOI MOJITUKH MPEBEHIIi 3JI0YMHHOCTI, HEOOXITHO BpaxoBYBaTH, IO Pi3HI
COLllaJibHl TPYyNH, HABITh B MeXax OJAHIE] KpaiHW, CHJIBHO BIAPI3HAIOTHCS
TOJIEPAHTHICTIO A0 3J04MHIB. OpHa rpyna rpoMajsiH BBakae Opya Ta CMITTS Ha
BYJIMIISIX, HASBHICTb CTUXIAHOI TOPriBil OUI METpPO Ta 3YyNHMHOK TPOMAJICHKOTO
TPaHCIOPTY, 0€3XaTueHOK 1 TOMY MOI0HE 3arpo300 Jig Oe3MeKH CYCHiIbCTBa. A
JUTSL 1HILOT KaTeropii oci0 KOHQIIIKTH, SIKI BUPIIIYIOTHCS 32 JOMOMOI'OI0 HACHIILCTBA,
PO3TISAAOTECA SIK YacTHHA MOBCSKISHHOTO TMOOYTY, fKa BIAMOBIZaEe crmocoly ix
KUTTSL.

Pazom 3 TuM, mnomithka eQgeKTHMBHOI peami3aiii NpPEeBEeHTUBHOI (PYHKIIT
KPUMIHAJIBHOTO MpaBa JaCTh CTIMKI Ta KOPUCHI PE3yNIbTAaTH JIMIE TOA1, KOJIH 3aX0/IH,
M0 CTPUMYIOTh Jif0 TpPHYUH Ta TEPeIyMOB BYMHEHHSA 3JI0YMHIB, OYyIyTh
3aCTOCOBYBATHCS OJHOYACHO Ha BciX piBHAX. Konwm 1 3araipHii, 1 cHemiabHIN
npeBeHIii Oyae MpUAUIATHCS OJIHaKOBa yBara. BiaxuiieHHS BiJ TapMOHIi €JIHOCTI
NOPYIIUTh YyTJIIMBUN OanaHC MIX HUMU Ta MOKE MPU3BECTH JO KOPOTKOYACHUX Ta
oMmannuBuX pe3ynbTaTiB. €C Ta Paga €Bponu TakoX HAroJOMIYIOTh Ha BaXKIMBOCTI
KOMIUIEKCHOTO 3aro0iraHHsl 3JJ0YUHHOCTI.

Kpim Toro, cucteMa 3amob6iraHHs 3JI04MHHOCTI TaKOK IIOBUHHA OYyTH BiIKPUTOIO
Ta CIPUUHSTIUBOIO JO 1HIIIATHB, K1 HAIXOIATHh 3 aKaJeMIYHUX, NMpodeciiHux Ta
[UBUTBHUX JKEpETI.

[IpeBenTnBHAa (GYHKIS KPUMIHAJIBHOTO TIpaBa TOBMHHA BTUTIOBATHCS Ta
peanizoByBaTUCSA 3 JOTPUMAHHSAM IIpaB JIOAWHMA Ta BIiATOBITHO 0 TNPUHIIUIIIB
KOHCTUTYIIIHOT TipaBoBOi nepxkaBu. CTpateris 3amo0iraHHs 3JI0YMHHOCTI Ma€e OyTH
CTBOPEHA BIATIOBIMHO 10 MDKHAPOJHUX CTaHAAPTIB, 1 MOBWHHA BIHCYBATHCS B
COIalIbHy TOJITUKY TaKuM YHHOM, M[00 BOHa BIAMOBiNala KOHCTUTYIIHHUM

BUMOTAaM Ta 3000B'I3aHHSIM.
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I'opnunwok O.I1.,

JOTIEHT Kadepu KPpUMIHAIbHO-TIPABOBUX JAUCITUTLIIH
KaHAUAAT FOPUAUIHUX HAYK, JOIICHT

(VIbsiscorutl depoicasnull ynisepcumem

GHYMPIUWHIX CNPag)

CIIPHI OJIOKEHHS 3AKOHOIIPOEKTY PO AMHICTIIO
3ACYKEHHMX V 2020 POIII

VY Bepxosuiii Paai Vkpainum posriasgaerbes 3akoHOnmpoekT «I[Ipo amuicTiio
3acy/DKeHUX (1010 3amoOiraHHs MOIIMPEHHIO TOCTPOi pecIipaTopHOi XBOPOOHU
COVID-19), cnpuunHenoi kopoHaBipycom SARS-CoV-2y», skuii 3apeecTpoBaHO 3a
Ne 3397 Big 27.04.2020 poxy (mami — IIpoekt). Y mOsCHIOBaNbHINA 3amucIi 0
[IpoexTy BKazyeThcs, M0 MO0 METOIO € 3amo0iraHHs BUHUKHEHHIO Ta MOITUPEHHIO
roctpoi pecmipatopHoi xBopoou COVID-19, crnpuunnenoi koponaBipycom SARS-
CoV-2 B ycTaHOBax BUKOHAHHS MOKapaHb, a TAKOX 3MEHIIEHHS KUTBKOCTI 0ci0, sKi
BiOyBalOTh TOKAapaHHS B YCTAaHOBAaX BHKOHAHHS I[IOKapaHb, 3a0IIa [ KCHHS
OIO/PKETHUX KOIITIB, IO BUTPAYAIOTHCS HA YTPUMAHHS 3aCY/PKCHHX Ta CTBOPCHHS
HAJICKHUX YMOB BinOyBaHHS TMOKapaHHS I TUX OCIO, sKi MPOJOBXKYBATUMYTh
BiIOyBaTH MOKapaHHSA. 3a3HAYEHO TaKoX, 10 ctaHoM Ha | kBitHsS 2020 poky B

YCTaHOBaX BUKOHAHHS MOKapaHb BiNOyBanu mnokapaHHsa 32 tucsui 942 ocobu. Y
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BUIAJKY MPUUHATTS BIAMNOBIHOTO 3aKOHY MONEPEAHBO MIAJIATaTUMYTh 3BUIBHEHHIO
3009 oci6. CBo€rwo ueproro, B yMOBaX €KOHOMIi OIOJKETHUX KOIITIB, aMHICTis
JI03BOJISIE ICTOTHO PO3BAHTAXKUTU MICIIS TO30aBIEHHS BOJII Ta 3201 IUTH BUTPATH Ha
yTPUMaHHS 3aCyJKEHUX, SIK1 MPOJAOBXKYIOTh BiOyBaTH MoKapaHHsd. BiamoinHo 10
nosioxkeHb [IpoekTty, Horo i mepiioyeproBo MOIIMPIOBATUMETHCS Ha OCIO, SKi Ha
Yyac BUMHEHHS 3JI0YMHY OYJM HEMOBHOJITHI, BariTHUX JKIHOK, OC10, sIKI MalOTh JITeH
BiKOM 110 16 pokiB abo aiTeil 3 1HBaNIIIHICTIO, OCI0, sIKi MalOTh 1HBAJIHICTH MEPIIOT,
JApyroi Ta TPEThOi TPy, OCIO, IO JOCITIM TEHCIHHOTO BiKy, a TaKOXX XBOPHX Ha
TyO€pKYyJIb03, OHKOJIOT14H1 3aXBOPIOBAHHS, YHACHUKIB OOHOBUX J1i Ta TUX, AKi Opaiu
Oe3nocepeIHIO Y4acTh B aHTUTEPOPUCTUYHIN orepairii Ha Cxoai Ykpainu.

Osnaiiomnienns i3 [IpoekToM 103BOJIsIE KOHCTATYyBaTH, M0 OKPEMi HOTO HOpMH
HEY3TODKYIOTBCS MK C00010, cymepedaTh nojiokeHHIM KK Vkpainu, cTBOproOThH
KpUMIHAJIBHO-TIPABOBI KOJII31i, JesAKl TOJOKECHHS HE BHJIAIOTHCS JOLUUIBHUMHU Ta
HeoOXx1THUMU. 30KpeMa 13 caMoi Ha3BU Ta MeTH [IpoekTy oueBUIHUM € TOH (DAKT, 1110
aMHICTIS MOKJIMKAHA 3aro0irTd BUHUKHEHHIO Ta MOITUPEHHIO TOCTPOi pecripaTOpHOi
xBopoou COVID-19. 3a TakuM NPUHIMIIOM aMHICTIA Majia O TOIIUPIOBATHCS Ha
3aCy/DKEHHUX J0 BiIOYBaHHS TOKapaHHS y BHJ1 MO30aBJCHHS BOJdi. AJKEe came B
yMOBax 130Jis11ii, mepedyBaroun 3 1HIIMMHU 3aCY/HKEHUMH B OJIHOMY NPHMIIIEHHI, B
oco0u € peanbHa 3arpo3a 3axBopitu. [Ipote, 3a [IpoekToM 3BUIBHEHHIO MiIATAIOTh
SK 3aCy/KEH1 0 1M030aBIeHHS BOJI, TaK 1 0COOM 3acCy/KEH1 /10 1HIIUX MMOKapaHb, HE
MOB’SI3aHUX 13 MO30aBJICHHSIM BOJI (32 BUHATKOM OCi0, SKi BHHHI y BYMHEHHI
YMHCHOTO TSKKOTO a00 OCOOJMBO TSKKOTO 3JI0YMHY YU HEOOEPEKHOTo OCOOIMBO
TSOKKOTO 3JI0YMHY). BUIaeThcsi, MO Take TMOJOKEHHS CYyMEepeuyuTh OCHOBHUM
3aBJaHHSIM IIHOTO 3aKOHY, YK€ HE KaXydd Tpo Te, IO BPAXOBYIOYH MAaCOBY
MOIIUPEHICTh 3a3HAYEHOTO 3aXBOPIOBAHHSA Ta JIOBI'Y TPUBAIICTh CYBOPOTO KAPAaHTUHY
B JepKaBi, CIOAIBATHCh Ha 3amoOiraHHs I[hOTO 3aXBOPIOBAaHHS B YCTaHOBaxX
BiI0OyBaHHS TTOKapaHb, HA TAHOMY €Talli CYMHIBHO.

IIpuBeptae yBary m. a ct. 4 Ilpoekty, y sSIkOMy 3a3HAa4€HO, L0 3BUILHEHHIO

MIJUISTal0Th 3aCYJIKEH1 32 YMHUCHI 3JI0YMHU, 32 SIKI 3aKOHOM Tepe0ayeHo MOKapaHHS
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y BU/I1 T030aBJICHHS BOJI1 HA CTPOK HE OUIBIIE ASCATU POKIB, SIKIO HA JE€Hb HAOpaHHS
YUHHOCTI IIUM 3aKOHOM BOHHU BIJOYJIM HE MEHIIE MOJIOBUHH MPU3HAYEHOTO CTPOKY
OCHOBHOT'O TIOKapaHHs. 3a BIANOBIIHOI HOPMOIO 3BUIBHEHHIO MOXYTh MIAJSATaTH
0co0u, 10 BUMHUIIM KOPYMIIHHI 3J0YMHU 33 YMOBH, IO BOHHU BIJOYJIM HE MEHILE
MOJIOBUHU CTPOKY OCHOBHOTO TMokapaHHs. Bianosiguo 1o 4. 4 ct. 86 KK Vkpaiuu,
0coOu, BU3HAHHI BUHHUMHU Y BUMHEHHI KOPYNLIMHMX 3J0YUHIB, HE MOXYTb OyTH
MOBHICTIO 3BUIBHEHHI 3aKOHOM IPO aMHICTIIO BiJ BiAOyBaHHs mokapaHHs. OpHaK,
3a3Ha4eHl 0co0M MOXYTh OyTH 3BUIBHEHH1 BIJ BiIOYBaHHS TMOKapaHHS MICIsA
(akTUYHOrO BIAOYTTS HUMH CTpPOKiB, BcTaHOBIeHHX 4. 3 cT. 81 KK Vkpainu (ne
MEHIIIC JBOX TPETUH CTPOKY TMOKapaHHS, MPU3HAYEHOTO CYJOM 3a KOPYMIIHHUN
3JIOYMH CEPEIHBOI TSHKKOCTI). TakuM YMHOM, Yy BUNAAKY NPUUHATTS cTarTi 4
[IpoexkTy B Takiil pepakiii BUHMKHE KPUMIHAJbHO-TIPABOBA KOJI3is, 110 3HAYHO
YCKJIAIHUTh MpaBo3acTocyBaHHA. Y cT.9 [IpoekTy HaBOAUTHCS mepelik ocid, 10 TKUX
HE 3aCTOCOBYETHCS aMHICTif, OKpIM THX, SIK 3a3HaY€HO B CaMOMY JOKYMEHTI, 5Kl
nepenideHo B cT. 4 3akoHy Ykpainu «lIIpo 3actocyBaHHs amHICTii B YKpaiHiy.
Boanouac Bka3ziBka y 1. T cT. 9 Ha 0ci0, SIKMX 3aCY/KEHO 3a 3JI0YUH a00 3JI0YMHHU, 1110
CIIPUYMHUIN 3aruOenb JBOX 1 Ounblle oci®d BHUIIAE€THhCS 3alBOI0, OCKUIBKH JYyOIIO€
aHajnoriyne mnosioxkeHHs1 B cT. 4 3akoHy Ykpainu «IIpo 3acrocyBaHHS amHICTIi B
VYkpaini». ¥ m. e ct. 9 IIpoekTy HaBOAUTHCS MEPENiK 3JI0YMHIB, 32 BUMHEHHS SIKUX
3aCy/DKEHI HE MOXYThb OyTH 3BUIbHEHHI. I[loTpiOHO BiI3HAYWTH, IO ITJAXIJ
3aKOHOJIABIIS TIEPENIiuyBaTH TaKi MOCSATaHHS MOCTATEHHO B 3aKOHAX PO aMHICTIIO HE
BUJIAE€THCS BAAJIMM, OCKUIBKM YacTO MPHU3BOJAUTH N0 MPOTAJIMH Ta MOMWIOK. He
BUHATOK aHanmizoBaHuil [IpoekT. Tak, y mepemiky 3 HEBiIOMUX MPUYUH HE BKa3aHO Ha
MOCSITaHHS, SK1 32 XapaKTepOM Ta CTYINEHEM CYCIUIbHOT HeOe3MeKn MOKHA BBaXKaTH
OTHOTUITHUMH 3 THUMH, SKi mepembadeHo B ik ctatti. Jlo mpuknany, y mepemiky
MOCSTaHbh TMPOTH BIIACHOCTI, mepeadadeHo Tpabik (4.4.3-5 cr. 186), BUMaraHHs
(4.4.2-4 crt. 189), maxpaiicteo (4.4 ct. 190), npuBnacHenus (4.4.2-5 ct. 191) 3a
00TSDKYIOUMX 00OCTaBHH, OJIHAK HE Mepe10adyeHo KpaaikKy 3a OOTSKYIOUUX 00CTaBUH
(4.4.3-5 ct. 185); y mepeliky mnocsranb NpOTH T'POMAJCHKOI Oe3neKu rnependayeHo

CTBOPEHHSI 3JIOYMHHOI opraHizauii (cT. 255), CTBOpEHHS TEPOPUCTUYHOI TPyNU YU
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TEPOPUCTUYHOI opraHizauii (ct. 258-3), mpore He mnepeadavyeHO CTBOPEHHS HE
nepeadayeHux 3aKOHOM BO€HI30BaHUX abo 30poitHux ¢opmyBanb (cT. 260); y
MEPEITiKy TOCATaHb IMPOTH aBTOPUTETY OpraHiB JepkKaBHOI BIaaAHM TMepea0avYeHO
norpo3y a00 HAacCWJIBCTBO MIOJ0 TMpAIliBHUKA MPABOOXOPOHHOTO OpraHy IpHu
o0TsDKyrounx ooctaBuHax (4.4. 3-4 cT. 345), moa0 XKypHajicTa IpU OOTSHKYIOUHX
obcraBuHax (4.4. 3-4 ct. 345-1), nepx’aBHOro 4u rpomajcbkoro nisda (ct. 346),
OJTHAK, 3 HEBIIOMUX NpPUYMH, HE TMepeadadeHo Mmorpo3ly abo HACHIBCTBO MO0
CIy’)k00B0i 0COOM UM IPOMAJITHUHA, SIKHH BUKOHYE TPOMaJChKUI 000B’SI30K (4. 3 CT.
350); y mepeniky TmocCsAraHb MNPOTHU MUPY, O€3MEKH JIOJCTBA Ta MIDKHApPOJIHOTO
NPABOIOPSIKY 3 HEBIIOMUX MPUYMH HE TependadeHo mocsraHHs: «Po3poOieHHs,
BUPOOHUIITBO, TpUAOaHHS, 30epiraHHs, 30yT, TpPaHCIOPTYBaHHS 30pOi MacoOBOTO
saumeHH» (1. 440) Ta «Exomuay (ctT. 441). Y nepeniky mocsiranb, sKi BIAMOBIIHO
710 3aKOHOJIaBCTBA BITHOCUTHLCS JIO0 KOPYIIIHHUX HE mepeadadeHo 30kpema «Iligkyn
IpaliBHUKA IMiINPUEMCTBA, YCTAHOBU 4YM opraHizamiin» (ct. 354). Pazom 3 Tum,
OKpeMi TMOCATaHHS 3 OIJsAy Ha IX HEBEIUKY CYCHUIbHY HeOe3neKky B3araii
HEeJOIUTBHO Oyi10 6 mependauaTu B nepeiky: «JlomanrHe HacuiabCTBOY» (CT. 126-1) Ta
«IIpumymryBanHs 1o nuroOy» (ct. 151-2). binble Toro, BKa3iBKa Ha Taki MOCATaHHS,
3a BUMHCHHS SKMX 3aCy/DKCHHH HE MO)Ke OyTH 3BUIBHCHUH 3a aMHICTIEIO TPSMO
CynepeunTh mojoxkeHHsM cT. 1 [Ipoekry, sika BKa3dye Ha 3BUTbHEHHS 0C10, BU3HAHUX
BUHHMMH y BUMHEHH1 YMHUCHUX 3JI0YMHIB, K1 HE € TSHKKUMH a00 0COOIMBO TSIKKUMHU.
OxpeMi Ha3BU CTaTell y mepesiky HaBeleHO 0e3 ypaxyBaHHS 3aKOHOJABUUX 3MiH:
«IlopyiieHHs BCTaHOBJIICHOTO 3aKOHOM TMOPSAKY TpaHCIUIAHTAIlll aHATOMIYHUX
MmatepiamiB moauan» (cT. 143), «Toprisns moaemu» (cT. 149).

BpemiTi, He MOXHa BBa)KaTW IUIKOM MPOJAYMaHUM ToJIoKeHHs cT. 2 [Ipoekrty
PO 3BUILHEHHS Bij IMMOKAapaHHS 3a aMHICTIEIO0 0ci0, SAKi 3aXHUINaIM HE3aJICKHICTD,
CYBEpHITET Ta TEPUTOPIAJIbHY MUTICHICTh YKpaiHu, Opain Oe3MOCEepeHI0 y4acTh B
AHTUTEPOPUCTHYHIA  omeparlii, 3a0e3meueHHi ii TPOBEACHHsS, mepeOyBalOIn
0e3nocepeHbO B pailOHaX aHTUTEPOPUCTUYHOI omnepalii B nepioj ii MpOBEJAEHHS, Y

3M1CHEH1 3axoAiB 13 3a0e3leueHHs Yy 3IMCHEHH1 3axoJliB 13 3a0e3nedyeHHs
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HalllOHAJIbHOI Oe3meku 1 OOOpOHM, BiJICIYl 1 CTpPUMYBaHHA 30poiHOI arpecii
Pociiicbkoi ®enepanii y [doneupkiii ta Jlyranchbkii oOnactsax, 3a0e3meuyeHHi iX
3MIACHEHHs, nepeldyBaloun Oe3nmocepeHbO B pailoHax Ta y mepioa 3A1MCHEHHS
3a3HAYEHUX 3aXO0JlIB, OTPUMAJIM CTaTyC YydyacHMKa OoiloBux aiil. Bunsatok 3a
[IpoekToM CTaHOBIISATH OCOOH, SIKI BUMHWIN OCOOJIMBO TSDKKI 3JIOYMHU MPOTH KUTTS
Ta 3JI0pOB’sl 0OCOOM Ta 3JI0OYMHU, nependayeHi 4.4. 2-4 ct1. 408, cT. 410, 9.4. 2-4 cT.
411 KK VYkpainu. Takox Taka aMHICTISI HE TIOIIMPIOBATUMETHCS HA OC10, 3a3HAYEHHUX
y uactuHi uerBepTih cr. 86 KK Vikpainm Tta crt. 4 3akony VYkpainu «lIpo
3acTocyBaHHs amHIcTii B VYkpaini» Ta crarti 9 Ilpoexty. HeoGrpyHTOBaHICTH
BKa3aHO1 aMHICTIi MOB’s13aHa 3 TUM, 1110 y [IpoeKTi He BKa3aHO YiTKO MPO MEepioja yacy
y4acTi TakuX OCi0 B aHTUTEPOPHUCTHYHIN orepallli, a TakoX HEOOMEXKEHO BHUJaMU
IOCSITaHb, SIKI MOXXYTh OYyTH IOB’s3aHi 3 BHKOHAHHSIM TaKMMH OCO0aMH 3aBJ/IaHb,
OB’ sI3aHUX 13 3a0€3MEUCHHSIM HAI[IOHAIBHOT O€3MeKU Ta 000POHU, 3aXUCTY JACPiKaBU
BiJ 30poitHoi arpecii Pocilicbkoi deaepartii. 3a BUHATKOM KUIBKOX 3a3HAYEHHUX B CT.
9. Ile Moxe mMpU3BECTH JI0 TOTO, IO IMiJl aMHICTIIO MiAMAAYTh 3aCyIKeHl 0CO0H, fKi
BUYMHWIM TIOCSTAHHS BXKE MICISl BAKOHAHHS HUMHU 000B’ 3Ky MO 3aXUCTY JepKaBU Ha
Cxoni Ykpainu. Tomy, BUTa€eThCs, Taki MOJTOXKEHHS XapaKTePU3YIOThCS IOPUIUIHOIO
HEBU3HAYEHICTIO, MOXYTh HEBHIIPABIAHO PO3IIUPIOBATH MEXI1 3BUIBHEHHS Ta, SK
HACJI0K, MOXYTb MPU3BECTH 0 Oe3KapHOCTI Takux oci0. [ToTpiOHO 3ayBaKuUTH, 110
Take > TOJIOKEHHS Oyno mependadeHo mnonepenHiM 3akoHoMm Ykpainu «lIpo
amuictito y 2016 pomi» Ta chOpaBeniuBO KPUTHUKYBAjJoCh TMpPaBHUKAMU U
MpeJICTaBHUKAMU TIPaBO3aXMCHUX opradizamii [1]. YV 1boMy KOHTEKCTI IUIKOM
CIIyIIHE 3ayBaXCHHS B JITEpaTypl, IO YacTe 1 pO3IIMPEHE 3a KOJOM Oci0
3aCTOCYBaHHS aMHICTii CIpUYWHSE HEMUHYYY ITUCKPEIUTAII0 IBOTO IHCTUTYTY,
BUKJIUKAE 3HEBAXKIIMBE CTaBICHHS HACENEHHS 10 Oyab-SKUX pINIeHh OpraHiB
JIep’KaBHOI BIIaH, JIEMOHCTPYE HE3JATHICTh JEPKaBU MPOTUIISATH 3JIIOYMHHOCTI,
miApUBaE W 0€3 TOTO XUTKUWA aBTOPUTET MPABOCYIS, Yepe3 M0 0COOH, SIKi BUNHUITU
3JI0YMH, TOYMHAIOTH BIPUTU B CBOIO Oe3kapHICTh. OCh YOMY 3aCTOCYBaHHSI aMHICTI1

Mae OyTH CKOpiIlle BUHATKOM, HIK IIpaBwiIoM [2, ¢.129].
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Takum uymHOM, aHami3 BiAnoBLAHOrO IIpoekTy [103BOJsIE BUSBUTU YHUMAJIO
JUCKYCIMHUX Ta CYNEepEewINBUX MOJIOKEHD, 1110 i 3yMOBIIOE€ HEOOXIIHICTh (PaXxOBOT0O
0OroBOpEHHS BIJIMOBIIHUX 3aKOHOAABYMX HOBEJ Ta 3HAYHOI'O JOOTPALFOBAHHS.

Cnucok niTepatypu:

1. Awmuictis 2016: Yum HeOGe3neyHudt 3akoH mnpo amuictiro. URL.:
https://zmina.info/articles/amnistija_2016 _chim_nebezpechnij_zakon _pro_amnistiju-
2/ (Mlara 3BepHenns: 14.05.2020).

2. NynopoB O.0. KpuminanbHe npaBo: Teopis 1 NpakTUKa (BUOpaHi mparii).

[Ipo6nemu po3BUTKY 3akOoHOAAaBCTBa Mpo amHicTito. K.: Baite, 2017. 872 c.

I'pumyk A.b.,

JOTIEHT Kadeapu aAMIHICTPATUBHO-TIPABOBUX JUCITUTLIIH
KaHIUJaT OPUIAYHUX HAYK,

(IvsiscoKrutl depoicasnuil ynieepcumem eHYMPIUHIX CNPAg)

3ATAJIBHO-TEOPETUYHUWM ACHEKT 3JIOUYMHHOCTI B YKPAIHI

J1o 30-x pokiB XX CTOJITTS y BITYM3HSHIN KPUMIHOJIOTII iICHYBaJIO J1Ba M1IX0IU
JI0 BU3HA4YE€HHS 3JIOUMHHOCTI: COIlaJIbHHUI Ta O10JIOrYHHH, ajde oO0MABa 3HMKIH 31
CTOPIHOK HAyKOBHX IIpallb B MEPioJl TOTATITApU3My 4epe3 BU3HAHHSI KPUMIHOJIOT1i
KOCMOITOJTITUYHOI OYypKya3HOIO TEOPi€r0 MOps 3 TeHETUKOIO, IOJITOJOTIEI0 Ta
IHIIMMU Tamy3sMu Haykd. B YkpaiHi cnpoOu BiTHOBUTH KPUMIHOJOTIYHE 3HAHHS, a
pa3oM 3 HUM 1 BU3HAYEHHS 3JIOYMHHOCTI, 3A1MCHIOBATUCH ¥ 60-X pokax XX CTONITTA.
[Ipu 1mpoMy nomiHyBanu ii BU3HAYEHHS y CYTO CTATUCTUYHOMY CEHCi, IO HE
PO3KpHMBAJIM CYTHOCTI Ta 3MICTY I[bOTO SBHINA. 3JOYMHHICTIO BH3HABAJACh
CYKYMHICTh 3JIOYMHIB, BYMHEHHX HA TEBHIA TEpUTOpil 3a MEBHUH MPOMIKOK
qacy[1, c. 25].

Y  mopanpmioMy  BH3HAQYEHHS  TMOHSATTSA  3JIOYMHHOCTI  MPOJIOBXKYBAJIO
IPYHTYBAaTUCh Ha KIJIbKICHOMY aCHEKTl IIbOTO SIBUIA, ajl€ PaJSTHChKI KPUMIHOJOTH
YCBIIOMJTIOBAJIM HEJOJNIKA TaKOrO MiAXOAY 1 TOMY HaMarajuch MOCWJIUTA WMOro

IHIIUMH XapaKTepUCTUKAMHU. 30KpEMa CTBEp/KYBaJOCh, IO 3JIOYUHHICTH € HE
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MPOCTOI0 apU(PMETUUHOIO CYMOIO 3JIOYMHIB, «a I[UTICHOIO CYKYITHICTIO MHOXHUHHOCTI
3JIOYHMHIBY», iX «OPraHiYHOI CYKYIHICTIO», «SKICHO IHIIOI 3a CBOIM 3MICTOM
€THICTIO» 3JIOYMHIB, «CUCTEMOIO 3JIOUYMHIB SIK MEPBUHHUX €JIEMEHTIB 3JI0YMHHOCTIY,
«BIJHOCHO CaMOCTIMHOIO JIMHAMIYHOIO, IMOBIPHICHOIO CHUCTEMOIO», «HE TUIbKHU
CYKYNHICTIO OJIMHMYHUX CYCHUIbHO HEOE3MEeYHUX MAisiHb, a COILIaJbHUM IPOLIECOM,
0 IMJKOPIOETHCSA 3arajJbHUM 3aKOHOMIPHOCTSIM PO3BUTKY COIIQIbHUX SIBUIID,
«CYKYITHICTIO HE OKPEMHUX 3JIOYHMHIB, a CEpeIHIX BEIWYHMH, IO JEMOHCTPYIOThH
CTIMKICTh TIPU CTAOUIBHOCTI CYCHUIBHOT cucTeMu» ToIo [2, 34—35].

Ha nymky A.Il 3akanioka «...3TOYMHHICTH SIBJISIE COOOI COIiayibHY abo
KPUMIHAJIBHY aKTHUBHICTb, «()EHOMEH CYCHIJIBHOTO >KUTTA y BHUJ1 HENPUUHATHOI Ta
HeOe3MeyHoi MJisi CyCHUIbCTBA MAacoOBOI, BIAHOCHO CTIHKOi, pPI3HOOOYMOBIEHOT
KpUMIHAIBLHOT aKTUBHOCTI YaCTUHU WICHIB IIbOTO CycHiuIibcTBa» [3, ¢. 139].

B.M. JIpboMiH, BBaxkae, 10 «...3JJOYMHHICTb — II€ TIOIIUPEHA COIliajJbHa
aKTUBHICTH, PI3HOBHUJ MacCOBOI MPAKTUKHU JIOJIEH, 0 MPOSBISETHCS B I€CTPYKTUBHIM
MOBEIHII (IISUIPHOCTI, BUMHKAX), sIKa IMependadae KpUMIHAIBHY BiMOBITAIBHICTh
3TiJHO 3 YNHHHUM Ha JaHI{d TepUTOpii 1 B JaHUN Yac 3aKOHOJaBCTBOMY [4, c. 81].

3apa3 B jaepkaBi (ikcyeTbcs cTaOlTbHA TEHJCHINS O 3MEHIICHHS KUTbKOCTI
BYMHIOBAHUX 3JI0YMHIB. 30KpeMa, KUIbKICTb yMHCHMX BOHMBCTB y 2019 pomi €
HAWHIKYOIO0 32 BC1 POKH He3aleKHOCTI. CyTTEBO 3HU3WIACS KUIBKICTh MaWHOBHUX
3JI0YMHIB — KPaJIi’)KOK, po301MHUX HamaiB, HE3aKOHHUX 3aBOJIOIIHb TPAHCIIOPTOM.

3a cnoBamu B’siuecnaBa AOpochKiHa, aHANI3 KPUMIHOTEHHOI CUTYAIlli B IepKaBi
CBITYHUTH MPO HU3KY MO3UTUBHUX 3MiH B poOO0Ti modmiiii. [linTBepaKeHHSIM 1IbOMY €
CcTaOUIbHA TEHIEHINS [0 3MEHIIEHHS KUIBKOCTI BYMHIOBAHMUX 3JI0YMHIB. Y
MOPIBHSAHHI 3 TIEPIOJIOM CIYHSA-JTUIHS MHUHYJIOTO POKY KUIBKICTh BYHMHEHHX
KpUMIHAJBHUX TPAaBOMOPYIIEHB Y JIepKaBi 3HU3MIACS Ha Maibke 11 BiICOTKIB.

[lepmmii 3acTtynmHuk r1aBu  Harmouminii Big3HAauWB HAWHWKYUK ITOKA3HHUK
KUTBKOCTI BUYMHEHHWX YMHUCHUX YOWBCTB 3a BCi poku HezanexHocTi. Y 2019 porri
TaKuX 3JIOYMHIB 3apeecTpoBaHO 855 — mpotu maixke nBox Tucsd y 2014 poui Ta

Maibke 1,2 tucsui — y 2016-my. Ilpu npomy nosineicbki po3kpuin 777 yMUCHUX
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BOUBCTB. Lle cranoBuTh Maibke 91 BiACOTOK Bia uncia ckoeHux y 2019 poui Takux
3JI0YUHIB.

AHanoriyHoro € curyamis 1 3 (akTamMu 3anofisiHHS TSKKHAX TUIECHUX
YIIKOJKEHb. 1X KiJbKiCTh y MOpIBHAHHI 3 MHHYJIMM POKOM 3MEHIIMIACh Ha CiM
BIJICOTKIB — TakuX (pakTiB y jaepxasi 3apeectpoBaHo 1178 mpotu 1263 munynoro
POKY.

«CKOpOYEHHSI 4Hucaa TSHKKUX Ta OCOOJMBO TSDKKUX 3J0YMHIB (DIKCYETHCA
YIPOAOBXK OCTaHHIX TPbOX POKIB. Y MOPIBHSHHI 3 MUHYJIUM POKOM iX KUIBKICTh
3MeHIuiIacs Ha 17 BiICOTKIBY», — HarojocuB B’syeciiaB AGPOCHKIH, TOAABIIH, IO
HIeThes PO MiABMILEHHS ¢(EKTHBHOCTI MPEBEHTUBHOT poO0TH 3 00Ky morimii [5].

Orxe, K MU 6aUMMO 3 BHUIIE HABEJEHOTO 3JIOYMHHICTh — 116 HETATUBHE SIBUILIE
CY4YaCHOCTI, 1110 MOJIATAE y CYKYMHOCTI 3JIOYMHHOTO BIUIMBY Ha CYCHUIBHI BITHOCHHH,
K1 BYMHSIOTHCS IPOTATOM MEBHOTO MPOMIDKKY Yacy Ta 3a Kl MOK€ 3aCTOCOBYBATHUCS
NEBHUM BUJ MMOKapaHHS a TAaKOX 1€ MA€ HACJIAKOM HAaCTaHHS HETaTUBHUX HACJIIJIKIB
U1 0COOM KPUMIHAJBHOTO TPABOMOPYIIHUKA, SKI TepeadadeHi KpUMIiHAIBHUM
3aKOHO/1aBCTBOM.
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KypcaHt 3 Kypcy, ¢pakynabTeTy Nel
(Jlvsiscoruil Oeporcasnuil yHigepcumem 6HYmpilHix cnpas Ykpainu)

Maiictpenxko M.M .,

CTapuIuil BUKJIagad kadeapu

KPUMIHAJIBHOTO MPOLECY Ta KPUMIHAIICTHKH,

KaHJIMJAT IOPUINYHUX HaYK,

(JIvsiscoKuil Oeporcasruil yHigepcumem 6HYmpilHIxX cnpas Ykpainu)

KIBEP3JIOUAHHICTH B YKPATHI: CYUACHHUI CTAH

[IBuaKuii pO3BUTOK KOMITFOTEPHUX TEXHOJOTIM Ta TyIo0aidbHA AiKEeTaTi3alis
CBITOBOi €KOHOMIKM OOYMOBJIIOE TOSIBY HOBHX BHJIIB 3JIOYHMHIB, 30KpeMa, 3JI0UYHUHH,
IO BYMHSIIOTHCA 3 BUKOPUCTAHHSM IHTEPHET-pECypCiB. Y 3B’SI3Ky 3 UMM IIBHUIKO
30UTBIIYIOTHCS TIOKa3HUKH PIBHA JIAHOTO BHUAY 3JIOYMHHOCTI, a KpIM TOro, i ix
cycrnitbHa HeOe3neuHicTh. be3cyMHIBHUM € TOM (DakT, 1m0 mpoOieMaThKa MPOTHAIT
KiOep3JIOYMHHOCTI B YKpaiHi 3 KOXHUM pPOKOM HaOyBae OuIbmioi 1 OUIbIIOT
aKTyaJbHOCTI. AHai3 gaHuX o(imiiHoi cratucTHYHOI 3BiTHOCTI 3a 2016 — 2018 pp.
CBITYHTH MPO 3pocTaHHs Kibep3mounHHOCTI 3 1018 3apeecTpoBanux 3mounHiB y 2016
portii, 10 6000 —y 2018 pomi [3;5].

Ane MM TIOBHHHI pO3yMiTH, 1O OQiliiHa CTATUCTHKA HE A€ MOMJIHMBOCTI
oJIep)KaTh JOCTOBIPHI JaHI I0JI0 KPUMIHOJOTIYHOI XapaKTePUCTHKU 3JIOYUHIB, IO
BUMHIOIOTECSA Yy c(epi BUKOpUCTaHHS 1HGOPMAIIMHUX TEXHOJIOTIH, AWHAMIKA W
CTPYKTYypH TakuX 3704MHIB. lle BinOyBaeThCcs K depe3 11 HEOCKOHAICTh, TaK M
9yepe3 BHCOKY JIATCHTHICTh TaKMX BHJIIB 3JIOYMHIB. JlaHa TEHACHINS CIIOCTEPITaEThCs

HE TUIbKM B VYKpaiHi. 3a KOpPAOHOM, J€ HAaKONMWYeHAa YMMalla W JIOCTOBIpHA

CTaTUCTUKA KIOEP3JIOYMHIB, N0 Cydy JIOXOISITh chpaBu mpo MeHImT HiK 1 %
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nopymens. [Ipu mpoMy ciig mam’siTaT, 110, 332 TBEPKEHHAM (paxiBIiB, peBi3isi B
3Mo031 BUsIBUTH HE Oubiie 10 % enekTpoHHUX po3KpasiaHb [4].

OpHi€ro 3 TOIOBHUX MPOOJIEM aHAII30BAHOTO BHUAY 3JI0YMHIB € HU3bKUHM PIBEHB
iX pO3KpUTTA, yepe3 Opak cHellaibHUX 3HAaHb, y 3B’S3KY 3 TUM, IO OypXJIUBUU
PO3BUTOK 1HGOPMAIIMHUX TEXHOJIOTH METOAUKU CYIOBO-€KCIEPTHOTO JOCIIIKEHHSI
JTaHuX 00’€KTIB BUMAararoTh MOCTIHHOTO OHOBJIEHHS Ta JoolpaltoBaHHs. KoxHOTro
POKY 3MIHIOIOTBCS ONepalliiiHi cucTeMu, (opMaTH TaHUX, MPOTOKOJHU 1 CEPEeIOBUIIIE
NEPEHECeHHs JIaHWX, TEXHIYH1 3aco0u, 10 3a0e3medyloTh MpoLecH NepeaaHHs Ta
00po6xku iHdopmartii [6, ¢. 139].

be3zymoBHO, O0poTh0a 3 KIOEP3TOUMHHICTIO IOBUHHA CTATH OJHIEIO 13 TOJOBHUX
3aBllaHb MPABOOXOPOHHWUX oOpraHiB. OCKUIBKM JaHWHA BHJ 3JI0YMHY BBa)KA€THCS
TPAHCHAI[IOHAJILHUM — KpaiHW CBITY MOBHUHHI aKTHUBI3yBaTHCS II0J0 MIKHAPOIHOI
criBIpalll B ik chepi.

OnmuuM 13 HaWCepHO3HIMMX KpPOKIB, CIPSIMOBAaHUX Ha BPETYIIOBAaHHS i€l
npobnemu, € npuHATTA Pamoro €Bporm 23 mucromama 2001 p. Koupeniii mpo
kiOep3nounHHICTh (HaOyna unHHOCTI 1 jumus 2004 p.). JokymenT mignucanu 29
JepkaB, y ToMy uncii Ykpaina (patudikyBana 7 BepecHs 2005 p.). Koueniris npo
KiOep3JIOYMHHICTh ( JaJli — KOHBEHIIS ) € TEepIIUM MDKHApOIHUM JIOTOBOPOM Y
rajxy3i IpOTHIIT 3JJ0YMHAM, 110 BUMHSIIOTHCS Yepe3 KoMIT FoTepH1 Mepexi [2, ¢. 108].

Bapro 3azHaunTH, 1m0 Ha ChOTOAHI B YKpaiHi 3aKOHOJIABCTBOM HE BHU3HAYECHO
TEPMIH «KIOEP3TOYMHHICTE», YTIM SK SIBUIIE, BOHA PO3BUBaeThCcs. Ha TemepimHii
MOMEHT MO>KHA BUJIUTUTH 4 €Taru B PO3BUTKY KiOEP3TOYHMHHOCTI:

1 [TosiBa K16€p3TOYMHHOCTI 1 CYOKYJIBTYPH XaKepiB.

2 Po3noBcromxeHHs KiOep3I0YNHHOCTI, osiBa crermams3ariin
KiOEepP3ITOYMHHOCTI 1 HAI[IOHAIBHUX TPYI XaKePiB.

3 HaGyTrts  TpaHCHamioHadpHOTO ~ XapakTepy y  Bcix  cdepax

KiOep3TOYUHHOCTI.
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4 Buxopucranus [HTEepHETY B TONITUYHUX IUIAX, BUHUKHCHHS TaKHUX
ABMIL, K IHTepHeT-cTpallk Ta IHTepHeT-BiilHa, LIECHPSIMOBAHE BUKOPUCTAHHS
kiOepaTak MpoTH ypsiAiB okpemMux aepxas [1, c. 87].

Kibep3nounHHICTh HaJla€ METOAU JJIsl 3aXOIUIeHHs 1H(opMaillii, a 30UTOK, SKUN
BOHM MOXYTh HAHECTH BHU3HAYa€ThCs MIHOW 1€l iH(opmarii. Tak sk cydacHe
CYCIIUJIBCTBO HE MOX€ 00XOIUTHUCS 0€3 eIEKTPOHHUX HOCIiB 1H(popMarlii 1 tuppoBux
MeToAiB 11 30epiraHHa 1 OOpOOKH, KIOEP3MOYMHHICTh TIPEACTABISE OIHY 3
HaNOUIBIINX 3arpO3 ICHYBAHHIO Ta PEryJIOBaHHS colliaibHUX MpoueciB [1, c. 89].

OTxe, OOHUM 13 TPIOPUTETHUX OPIEHTUPIB y CHUCTEMI 3abe3MeyeHHs
KiOepOe3neku ciifi BUOKPEMUTH JOCBIA MPOBIIHUX KpaiH CBITY, II0 BXKE MAarOTh
JIOCUTh CEepHO3H1 HampaloBaHHs y cdepi 3ade3nedeHHs iHpopmalliiHoi 6e3neku. B
3B’S3Ky 3 IIMM BHHHKAE TOCTpAa HEOOXIMHICTH Yy PpO3BUTKY MIXKHAPOIHOTO
CIIBpOOITHHUIITBA. 3/IIHCHEHHS PI3HOILIAHOBOTO iH(OpMaIIitHOrO OOMIHY.

OTxe, MiICYMOBYIOYH BUIIIEHABEIEHE MOKHA CTBEPIKYBATH, IO Y Cy4YaCHOMY
IHHOBAIIMHOMY CBIT1 aKTYaJbHICTh MPOTHIII KIOEP3TOYMHHOCTI 30UIBIIYETHCS B
3QJIKHOCTI Bij] €BOIONIT ITU(POBUX TEXHOJOTINH Ta MEPEXOAY /10 HOBOT'O CBITOBOTO
HOPSIKY.
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310ma B.1.,
3100yBay BUIIO1 OCBITH
(JIvgiscoruil Oeporcasnuil yHigepcumem 6HYMpIUHIX Cnpas)

3AINOBII'AHHA 3JIOYNMHHOCTI HEIHOBHOJIITHIX

AKTyanbHOIO TPOOJIEMOIO CHOTOJICHHS BHCTYIA€ 3aroO0IraHHs 3JI0YHMHHICTD
HEMOBHOJITHIX, OCKUTBKUA CYO’€KTaMH 3JIOYMHIB € JITH, SKI TUTbKH (QOPMYIOThCA 1
MOYUHAIOTH JIOpPOCIie KUTTA. [[ii HEMOBHOJMITHIX MPABOMOPYIIHUKIB OCTAaHHIM 4acoM
XapaKTEePU3YIOTHCA BCE OLIBIIOI0 KOPCTOKICTIO 1 MUHI3MOM. BoHU OepyTh ydyacTh y
IPYHOBUX 3JI0YMHAX, BUKOPUCTOBYIOTH 30pOI0 Ta JOJIYYarOThCA JO 3JI0YMHHUX
opranizamnii. Ilpo 3HaYHY dYacTKy 3JI0YMHIB HEIMOBHOJITHIX HE IOBIIOMIISIETHCS
IPAaBOOXOPOHHUM OpraHam, 3 OTJISIy Ha Te, M0 1X PO3IISIAI0Th SK BUSB BIKOBOi
HE3PUIOCTI, OCIIKETHUIITBA, 110 3yMOBITIOE iX JIATCHTHICTb.

HasBHi migxomaw mo 3amoOiraHHs 3J0YMHHOCTI HEMOBHOJITHIX B YKpaiHi €
3aMaiUMH 1 HEe(PEKTUBHMMH, 10 TOB’S3aHO 3 KPU30I0 B EKOHOMIYHOMY,
MOJIITUYHOMY 1 COI[IAIBHOMY KHUTTI CYCHUIBCTBA, 30KpeMa CIIPUUYUHECHOIO TaHAEMIEI0
KopoHaBipycHoi xBopoOu (COVID-19), ska 3apa3 sBisieTbcsi MPOOIEMOIO IUIMX
KpaiH.

ITorpeba y BHOKpEeMIICHHI 3aXO/iB 3amoOiraHHs 3J0YMHAM HETIOBHOJITHIX B
OKpeMYy TpYIy SIK CaMOCTIHHOTO KPHUMIHOJOTIYHOTO JOCII/DKCHHS 3yMOBJICHA
neskuMu gyuHHUKaMmu. [lo-mepimre, 1€ 3aBIaHHS 3 OXOPOHU JKHUTTA 1 370pOB’S
MOJIOJIOTO TOKOJIIHHS IO € BaXKJIWMBUM ISl AISUIBHOCTI JAepkaBHUX opraniB. Ilo-

Ipyre, 3BEPHEHHSI YBard Ha OCOOJMBOCTI crnenudikKd BHUXOBAaHHS [ITEH Ta iX
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PO3BUTKY B CIM’i, iX MXHUTTEIISUIBHICTb 110 MOXE OyTH NPUYMHOIO BUHWHEHHS
3nmounHiB. [lo-Tpete, ocoOamBOCTI cnenu@piku piBHA Ta CTPYKTYPH 3JIOYMHHOCTI, il
MPUYMH, TUHAMIKH, BUCOKOIO 3JIOYMHHOIO aKTUBHICTIO HEMOBHOMITHIX [1, c.178].

3ano0iranHs  3JIOYMHHOCTI  HEMOBHOMNITHIX - 1€ CYKYIHICTh 3aXOHiB
MIPEBEHTUBHOTO BIUIMBY, METOIO0 SKHX € JOCATHCHHS 1 30€peKCHHsI IMMO3UTHBHHX
TEHACHI[I /10 3HUKEHHS KUJIBKOCTI 3JI0YMHIB Ta COLIAJbHE 1 MOpajibHE OJY>KaHHS
H1APOCTAIOYOTO TTOKOIIHHS, SIKE € HAlllUM MailoyTHIM [2, ¢.207].

Kpuminanizamis giteil 1 miIiTKIB € KpUMiHAMI3alisd MailOyTHBOTO AepKaBU.
Himenpkuit comionor K. ManxeitH nucas, 1m0 «KOXHE CYCIUIHLCTBO MAa€ TaKUM THUII
3JIOYMHHOCTI Ta 3J0YMHHU, IO BiANOBIJAIOTH HOTO KYJIBTYPHUM, MOPAILHUM,
COLIIAJIbHUM, PENIriiHUM Ta EKOHOMIYHUM ymMoBam» [2, ¢.208].

Ha naymky C.O. CadponoBa, 3MmicT TpodiIaKTHUYHOI TISUIBHOCTI HEOOXITHO
PO3TIIAIaTH B TPHOX acrekTax: 1) mornepepkeHHs MPaBONOPYIICHHS; 2) 3anmo0iranHs
fiomy; 3) TpUNUHEHHS TMPABONOPYUIECHHSA. TakuM UYHUHOM, TIONEPEHKEHHS
3MIMCHIOETHCS TOJI, KO Iie He Oyio ¢akTy mocsraHHs Ha 00'€éKT OXOpPOHH, TOOTO
OyB  BIACYTHIH caM  (akT BYMHEHHS  MPABOMOPYIICHHS.  3amoOiraHHs
IIPABOMOPYIIEHHSM - Ha CTafll MATOTOBKHU 10 HbOro. [IpUnuHeHHs nmpaBonopyIieHb
3MIMCHIOETHCS IT1JT Yac 3MIMCHCHHS He3aKOHHUX il [3, ¢.83].

ComiajbHl YMHHUKA Ta IICHXIYHI SKOCTI OCOOMCTOCTI, BJACTHBI IS
HEMOBHOJIITHIX BIAMOBIIHUX BIKOBUX TI'PYM, BOJAHOYAC, PI3HI W IHIMBIAYyaJbHI JJIs
KOXXHOTO HETOBHOJITHBOTO. YcCi Ii JETepMIHAHTH HEOOXiTHO BpPaxOBYBaTH B
mpo(UTaKTUIl 37TOYMHIB, IO BUYMHAIOTH HemoBHOMITHI. [Ipodimaktuyna pobota 3
HETMOBHOJIITHIM MOPYITHUKOM IMOBUHHA MPOBOJUTHUCS BUHATKOBO OCO0OI0, sIKA Ma€
JOCTATHIA KATTEBUW 1 MPAKTHYHUN JTOCBIJ PO3CIITyBAaHHSA TaKOi KaTEropii crpas.
BupimansHy pone y 1bOMY BiAIrpae CHigquuid, SKUH Mg 9ac JTOCYTOBOTO
po3CITimyBaHHS 3000B’I3aHUM 3’ SICYBaTH MPUYUHUA W YMOBH, 110 CIPHUSIIA BYNHEHHIO
TaKOTO 3JIOYHHY.

Cepen 3aranbHUX HampsMIB  3amo0IraHHS  3JIOYMHHOCTI  HEMOBHOJITHIX

BUIUISIIOTD:
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1) comianbHa TPOQLIAKTHKA 3J0YHMHIB, M0 Tepeadadae KOMIUICKC 3aXOJiB,
CIpSIMOBAaHUX HA YCYHCHHS HETaTHBHUX COINAJIbHUX SIBHIN, SIKi CHPHYUHSIIOTH
3JI0YMHHICTh, 30KpEMa MOJI0JIaHH O1THOCTI1, 3a0e3MeueHHs 3alHATOCTI;

2) TONEPeKCHHS aHTHCOIIAIbHUX [id, TaKUX SK MHUAITBO, AaJIKOTOJi3M,
HapKOMaHIsl y CYCIUIbCTBI;

3) OesnocepenHs mnpodiTakTHKa, IO Iepefadavae opraHizaiiio Ciyxou
COITIAJILHOT JIOTIOMOT'H, MPUTSITHEHHS J0 BIAMOBIAAIBHOCTI HOPOCINX, SIKI HETATHBHO
BIUTMBAIOTh HA JIITEH, aHAI3 BIUIMBY CiM’1 Ha PO3BUTOK JIUTHHH,

4) ponb  ODHOMITKIB B  TOBCSAKACHHOMY JKATTI  HCHOBHOJITHBOTO 1
Oe3nocepeIHbO BILIUB Ko [2, ¢.209].

Opranamu Jep)KaBHOI CHCTEMH MPO(UTAKTUKU €: CIEIiaIbHO YIOBHOBaXCHUH
IIEHTPaJILHUN OpraH BUKOHABYOI B y CIpaBax ciM’i, IiTel Ta MOJIO1; CIeIialibH1
YCTAaHOBHM JUIsS JITCH; OpraHW OBEHAJIbHOI TIpeBeHIlii. Benwkuiéi BB Ha
3ano0iraHHs 3JJ0YMHHOCTI HEMOBHOJIITHIX BIIIrPalOTh OpraHy FOBEHALHOT MPEBEHIII.
3okpema: migpo3ain FOIl neHTpansHOTO OpraHy ympapIiHHS TMOJIMIE0; MAPO3IUTH
FOIT romoBHuX ynpaBniak HamionansHoi nominii B ABToHoMHIM Pecry6oini Kpum ta
M. Cesacromomni, obmactsax Ta M. Kuei; miaposzaimm FOII  TeputopianbHUX
(Bimokpemiienux) minpo3auris I'YHII.

OcHoBHuMH 3aBaaHHsAMH miapo3auriB HOII € mnpodimaktuyHa isTIBHICTS,
CIIpsIMOBaHA Ha 3aro0iraHHs BYMHEHHIO ITbMH KPHUMIiHAJbHHUX IPaBOIOPYIICHD,
BUSIBJICHHS TPUYMH 1 YMOB, SKi IIbOMY CHpPHSIOTh, BXHTTS B MEXKaX CBO€l
KOMITIETEHIIIi 3aX0MiB JUIsl iX YCYHEHHs; BEJCHHsS MPO(IIaKTHYHOTO OOJIKY JiTEH,
CXWJIPHUX JI0O BYMHCHHS TIPABOINOPYIIEHb Ta TMPOBEJACHHS 13 HHUMH 3aXOJiB
IHAUBIMYyaaTbHOI TPO(UIAKTHKY, BXHTTS 3aXOJiB IMOJA0 3aro0iraHHs Ta MPOTHAI]
JOMAaITHbOMY HACWJIBCTBY, BYHHCHOMY [ITBMH Ta CTOCOBHO HHX, a TaKOX
’KOPCTOKOMY TIOBOJDKCHHIO 3 JITbMH, BXKHUTTS 3aXOJIB IOJO 3amoOIraHHs TUTIYIN
OC3IOTISITHOCT], Y TOMY WYHCII 3IIMCHEHHS IOJIIEHCHKOrO IMKIyBaHHS II0JI0

HETIOBHOJITHIX 0ci0 [4].
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OpHuM 13 mepmMx eTamiB NPOTU[IIl 3JIOYMHHOCTI HEMOBHONITHIX € ii paHHS
npoduraktuka. [logansini etanu — 6e3nocepents npodilakThKa, NpoQiIakTUKa Ha
yac Mepe3IOUMHHOI MOBEAIHKHM 1 MpodiaakTuka peuuauBy. OmHuM 13 cyO’€KTiB
pPaHHBOI MPOPLIAKTUKHU 3JIOYMHHOI MOBEIIHKM HEMOBHOMITHIX € IKoja. B mpomy
BUTIAJKY JOMOMOTY MOXE HAJaTH IIKUIBHUW TICHXOJIOT, MO-Tiepiie, B HaJaHHI
MICUXOJIOTTYHOT OCBITH OaThbKaM; MO-APYre, y ICUXOJIOITYHOMY KOHCYJbTYBaHHI
0aTbKIB.

OTxe, TUTBKM CUCTEMaTUYHA po0OTa, MOCTIMHE CHUIKYBaHHS 1 JOBIpa AITEH 10
NpalliBHUKIB IOBEHAJIBHOT MPEBEHIIIT MOKYTh JaTH BUCOKHI Pe3yIbTaT — 3MEHILICHHS
3JI0YMHHOCTI HETIOBHOJIITHIX.
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Hinuk H. 1.,

JOIIEHT Kadepu aAMIHICTPATUBHOTO IIpaBa

Ta aIMIHICTPATUBHOTO MPOIIECY

KaHAUJAT OPUANYHUX HAYK, JOIEHT

(VIvsicorutl Oepoicasnutl ynisepcumem eHympiuHix cnpae)
Koounaenbka M.I.,

3100yBau marictparypu 1-ro kypcy gakynbrery Nel
(JIvgiscoruil Oeporcasnuii yHigepcumem 6HYmMpIiuHix cnpas)

OCOBJIMBOCTI JIAJbHOCTI MYHILMIIAJIBHOI BAPTU B YMOBAX
PE®OPMYBAHHS ITIPABOOXOPOHHUX OPI'AHIB

3 yacy mnporonomeHHs [eknapaiiii npo Jep>kaBHHM CyBepeHITeT YKpaiHu y
JepkaBl BITOYJIHCS MIMPOKOMACIITaOHI 3MIHM, SIK B CHCTEMI1 OpraHiB IyOJIIYHOI
BJIa/IM, TaK 1 B MEXaHI3MI1 MIPaBOBOTO PETYJIOBAHHSA iX MIsNIbHOCTI. Pe3ynbraTtoM mux
3MIH CTaJl0 CYTTEBC OHOBJICHHS KOHCTHTYIIMHO-TIPABOBUX HOPM, SKUMU
BU3HAYAIOTHCS 3aBJaHHs, QYHKIN Aep)kaBH, ii Miciie Ta poib Y (OpMyBaHHI HOBUX
CYyCHUTBHUX BiTHOCHH.

CydacHa Mozellb JEeMOKPATHYHOI, COIIaJbHOI Ta MPaBOBOI JEep)KaBU MOTpedye
HOBUX KOHIENTYaJIbHUX MIAXOIB IIOJA0 pPO3B’sA3aHHS TpoOjeM  peamizamii
paBoOXOpPOHHOI (yHKIII. 3a0e3nedyeHHs] OXOPOHM TPOMAACHKOTO TOPSIKY Ha
BIJIMOBIIHIN TEPUTOPIi € HE TIILKK OOOB’SI3KOM JIepKaBHUX OPraHiB, ajie ¥ MpaBoM
TEPUTOPIATBHUX TPOMaJ] Ta OpraHiB, siki popMyroThcss HUMH. HasiBHa nep:kaBoTBOpUa
MpakTUKa BKa3ye Ha Te, MmO pedopMyBaHHS OpraHiB BHYTPIIIHIX CIpaB Ta
CTAaHOBIIGHHS ~ IHCTUTYTY  MICIIEBOTO  CAMOBpSAIyBaHHA B  YKpaiHi €
B32€MOIIOB’ I3aHUMH TIPOIIECAMHU.

B Vkpaini Bxe He mepmuii pik TOBOPSATH MPO TE, IO OpPraHaM MICIIEBOTO
CaMOBDSITyBaHHS, JOIUIBHO TiepenaTtd TeBHI (DYHKIT 3 OXOPOHU TMPaBOMOPSAKY
[UIIXOM HaJaHHS TIpaBa Ha CTBOPEHHS BJIACHUX TPABOOXOPOHHHX OpPTaHIB -
MYHIIHAMATBHOT TOTiNii a00 MyHIIUMNAILHOI BapTH. AJie J0Ci IIe MMTaHHS BUCHUTH Y
MOBITP1 Ta Hapa3l HEe MPUUHATO CIELIAIbBHOTO HOPMAaTUBHO-TIPABOBOIO JOKYMEHTA,

KWW OU HOTO perysroBas.
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Tema cTBOpEHHS MYHIUMIAJIBHOI BapTH 3aBXAMU MiAHIManacs. Tak, B 11I0UOMY
3akoH1 «IIpo micueBi opranu camoBpsiayBaHHs» [1] 1o 2010 poky aisna HOpMa, siKa
JI03BOJIsITIa MICIIEBUM pajiaM (hopMyBaTH BIAMOBIIHI TPaBOOXOPOHHI miapo3ainu. e
B 2000 poui BepxoBnow Panoro Ykpainu OyB yxBanenuil 3akoH Ykpainu «lIpo
y4acThb TPOMaJsiH B OXOPOHI I'POMAJICHKOTO MOPSAKY 1 JEpPKaBHOTO KOPIOHY» [2],
3riIHO 3 HWoro mpeamOysiow, TrpoMajsHu YKpaiHu, BianoBigHO a0 KoHcTUTymii
VYkpaiHu, MawTh MpPaBO CTBOPIOBATH B YCTAHOBIEHOMY TMOPSAKY T'POMAJIChKI
00’eaHaHHS JUIsl y4acTi B OXOPOHI TPOMAJICHKOTO MOPSAKY 1 JIEp>KaBHOTO KOP/OHY,
CHOPUSIHHS OpraHaM MICLIEBOIO CaMOBpPSIAYBaHHS, IPABOOXOPOHHUM OpraHam,
Jlep>xaBHi PUKOPIOHHIN ciyk01 YKpaiHu Ta opraHaM BUKOHABYOI BJaJH, a TAKOXK
nocajioBUM ocobam y  3amobiraHHi Ta  NPUNMHEHHI  aaMIHICTPATUBHUX
NPaBOMOPYIIEHb 1 3JIOYMHIB, 3aXHMCTI KUTTS Ta 3J0pOB’S TPOMAJsiH, IHTEPECIB
CYCIIUIbCTBA 1 JAEP’KaBH BiJl MPOTUIIPABHUX TMOCATaHb, & TAKOX Yy PATYBaHHI JIOJeH 1
MaiiHa i Yac CTUXIHHOIrO JUXa Ta 1HIIUX HAA3BUYaHUX 00CTaBUH.

Tak, B 2015 pori, ko BepxoBHa Pana yxBanuna B meprioMy 4uTaHHI 3aKOH
Vkpainu «[lpo MyHinumnansHy BapTy» [3], MyHIIuNandbHa BapTa IUTaHyBajlacs sIK
opraH B CHCTEMI MICIIEBOTO CaMOBPSIIyBaHHS, SIKHA CTBOPWJIM y BUIJISIAL
CTPYKTYpPHHUX MiAPO3JUTIB OpraHiB MICIIEBOTO CaMOBPSIYBAaHHSI YU KOMYHaJIbHUX
YCTaHOB, 3 METOIO 3a0e3MEeUeHHS Ha TEepHUTOpii, 1m0 mepedyBae IMiJl IOPUCTUKITIEIO
BIJIMOBIIHOI paji, OXOPOHH T'POMAJICHKOTO TMOPSAIKY, 3aKOHHOCTI, MpaB, CBOOOJ 1
3aKOHHHMX IHTEPECIB TPOMAJIH, Ta YTPUMYETHCS 32 PAXyHOK KOIITIB BiIMOBITHOTO
MICIIEBOTO OFOJIKETY.

[Tompu Te, 110 3aKOH TaK 1 He OyB YXBAJICHH, Mai)ke B KOXKHOMY YKpaiHCBKOMY
MICTI 3’ IBUJIMCSI KOMYHAJIBHI MiMPUEMCTBA MMiJl Ha3BO0 «MyHiunanssHa BapTay abo
«MyHIIUMaNbHa OXOpoHa». IIpencTaBHUKM 1IUX MIJOIPUEMCTB HAMararoThCs
BUKOHYBaTH (yHKII, TmiepeaOadeHi MPOSKTOM BHWINE3a3HAUYEHOTO 3aKOHY, HE
3BEpTalOYM yBaru Ha Te, IO KOMYHaJbHI MIANPUEMCTBA UM 3aKOHOM HeE
nepeadavyeHi, MOBa B HbOMY HJe JuIIe Mpo IpoMaJChki opradizauii. Tomy, 3apa3

CKJIaJlacid TaKa CHUTYyallis, KOJIM «MYHIIUIAIBbHOI BapTOIO» HA3UBaIOTh cebe fK
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IpoMaJChbKi (POPMYBaHHS, TaK 1 KOMyHaJbHI MIAOpPUEMCTBA a0 MIIPO3AUIA OpPraHiB
MICIIEBOTO CaMOBpsITyBaHHS [4].

OpHak, CTBOpEHHS Ta /iSUIBHICTh YKpPaiHCHKUX MYHIUMNAIBHUX OPraHiB
MPaBOOXOPOHHOI CIPSMOBAaHOCTI HAa CBOTOJHI PETIAMEHTYETHCS JIOKATbHUMU
HOPMATHUBHO-TIPABOBUMU  aKTamMu  (pIIEHHSMU  MICHEBUX  pajJ, CTaTyTaMu
TEPUTOPIAIBHUX TPOMaJ, CTaTyTaMHd KOMYHaJbHMX MIAIPUEMCTB), OCKUIbKHU
3aKOHO/IaBUOTO BPETYJIIOBAHHS I[LOTO MUTAHHS MTOKH HEMAE.

Tax, BIANOBIAHO O CTAaTyTiB, MYHIIUNAIbHY BapTy HAJIJICHO YK€ HIUPOKUMU
NOBHOB)XEHHSIMHU. 3TiTHO 3 JOKYMEHTOM, OpraHizaimiss Oepe y4yacTb B OXOpOHI
IPOMAJICEKOTO MOPSIKY, CIIPUsiE€ OPraHaM MICIIEBOTO CAMOBPSIYBaHHS y MPUITUHEHHI
NpaBONOPYIIEHh Ta 3JIOYMHIB, TIOCHIIIOE 3aXOJU O€3MEKM TPOMaJsH Ta OXOPOHY
BOXIIMBUX 00’ €KTIB KOMYHAJIbHOT BJIACHOCTI. Tako IikaBo, 10 BOHA MPOBOJIUTHME
NepeBipKH Ta peuau, pOo3MIIAIaTAME 3BEPHEHHs MiANMPUEMCTB, OpraHizamiii Ta
YCTaHOB, HAaJJaBaTUME JIOTIOMOT'Y MICLIEBUM JIeTTyTaTaM.

MyHinunanbHa BapTa Ma€ TMpaBO TMEpPEeBIpATH Yy TPOMAJsIH HASBHICTh
JIOKYMEHTIB, SIKI MIATBEP/UKYIOTH I1XHI OCOOM, pa3oM 3 TMpalliBHUKAMH TOJIIiT
3aTpUMYBATH 1 JIOCTaBIATH Yy BIIAUIKM TpaBomopylmrHUKiB. [lo Toro xk ii
CIIBpOOITHUKH MalOTh IIPaBO OE3IMEPENTKOIHO 3aX0IUTH B OYIb-IKe MPUMIIIICHHS Ha
TEPUTOpil MIANPUEMCTB Ta Opra”izamiid, o0 ONISHYTH iX Ha MpeaMer
npaBonopymieHb. | Ha#IikaBimie: BOHM MalTh IPaBO Ha Oe3IUIaTHIA OCHOBI
noxasatu 110 miciieBux 3MI iHbopmariito st BCTAaHOBICHHS 0OCTaBUH BUHUKHEHHS
MPaBOIOPYIIEHH [5].

3a yKpaiHCBKOIO TIPAKTUKOIO TPOMAJACHKi (opMyBaHHS ab0 KOMyHaJIbHI
ycTaHoBH «MyHIiIunaiapbHa BapTta» y cdepi OXOpOHH TPOMAJCHKOTO TOPSIKY
3a3BUYail BUKOHYIOTh Taki (YHKIIli: HaJarOTh JOMOMOry opraHam HarioHanbHO1
notimii y 3a0e3ne4eHHi TpoOMaJChKOTO MOPSIKY 1 TPOMAIChKOT O€3MeKH, 3amo0iranti
aAMIHICTPAaTUBHUM MPOCTYNKaM 1 3704nHaM; iHOOPMYIOTh opranu HamioHamsHOT
MOJIIii Mpo BYMHEHI ab0 TI, IO TOTYIOThCSA, 3JIOYMHHU, MICHS KOHIIEHTpaIlii

3JIOYMHHUX YTPYNOBaHb; CHPUSAIOTH opraHam HarioHanbHOI MoMilii y BUSIBJICHHI 1
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PO3KPHUTTI 3JI0YMHIB, PO3MIYKY 0Ci0, SKlI iX BUMHUIIM, 3aXUCTI IHTEPECIB JAEP’KABH,
NIANPUEMCTB, YCTaHOB, OpraHi3aliii, TpOMaJsH BiJ 3JO0YMHHHUX IOCATaHb; OEpyTh
ydyacTb y 3a0e3neuyeHHl Oe3NeKdu JOpOKHBOTO Pyxy Ta OOpoThOl 3 JUTAYOIO
0€30rJISAHICTIO 1 MPAaBONOPYIICHHSIMU HEMOBHOMITHIX; O€pyTh ydacTb y O0poThO1 3
HaJ3BUYaHUMM CUTYallIIMM; 3[1aTHI HAaJaBaTU HEBIAKIAIHY JOIMOMOTY ocolaM, fKl
MOTEPIUIN Bl HEUIACHUX BUIAAKIB UM MPABOMOPYIIEHb; OEPYTh YUacTh y PATYBaHHI
mojed 1 MaiiHa, MIATPUMAaHHI TPOMAACHKOIO MOPSAKY Yy pa3l CTUXIHHOrO JHMXa Ta
IHIITUX HaA3BUYAHUX 00CTaBUH [6].

Otxe, B YKpaiHi CTBOPEHHS! MYHIIMNAIBHOI BApTH a00 MyHIIUNATBHOI MOMIIT
HalleeKTUBHIIIE OyJe MpalfoBaTH JHIIE Yepe3 MPU3My IpOMaJChKuX (HOpMYyBaHb.
OpHak BpaxoBYyHOYH, IO KO’KHA TPOMaJia € YHIKaIbHOI, BAPTO HAMNpaIlOBATH BJIACHI
BapiaHTH.

VY ninomy, Ha TyMKY BITYM3HSHUX (haxiBLiB, TPOMaJChKiI (OPMYBaHHS MOKHU 1110
€ HaWOLIBII ONTHMAJIPHO MOJMJIMBOIO OpTaHi3aImiiiHO-TIPaBOBOIO (OPMOIO YyYacTi
rpomMajasH y 3a0e3ledyeHHI TPOMaJChKOTO MOPSAKY chiibHO 3 HarioHansHOMO
HOJIIIEI0 Ta OPraHaMU MICIIEBOro caMoBpsiiyBaHHs. Lle nocuth edekTuBHa MOJENb,
OpY  BIOPOBAKEHHI  AKOI IIBUAKO  PO3MNOYMHAETHCA  IPOLEC  CTBOPEHHS
MYHIIAIIAJIBHOTO  TIPAaBOOXOPOHHOTO OpraHy, 3 sAKUM OyAe JOCHUTh TICHO
KOMYHIKYBaTH I'poMajJia Ha NMpo30puX 3acajax. | 1e A0BOAUTH MO3UTHUBHUI TOCBIA
NeAKUX YKpaiHCBKUX MICT 1 CUI, sIKi BXXKE€ CTBOPHJIM CBOI MYHIIIMNAJIbHI OpraHu
MIPABOIOPAIKY.
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JMoaunwk X.,
KypcaHT 3-ro kypcy daxynprery No2 ITIOITHIIT
(JIvsiscoKuil Oeporcasnuil yHigepcumem 6HYmMpPIHIX cnpas)

JESKI ITIPOBJIEMMU MNPUTATHEHHSA 10 KPUMIHAJIBHOI
BIAITOBIJAJIBHOCTI 3A JTOMAIIHE HACHJIBCTBO

CiM’s U1 KOXKHOT JTFOJIUHY 1€ TC 10 TOBUHHO CTOSITH HA MEPIIOMY MicIii. Auie
y TeNepiliHii yac Mu 6a4yuMO Bce OLIbIINE MPOSBIB JOMAITHBOIO HACUIBCTBA, a 1€ €
OJIHUM 13 HalOUIbII PO3MOBCIOIKEHUX MOPYIIEHb MPaB JIOJUHU, 10 MTPU3BOIUTH 110
30UIBIICHHS] CTATUCTUKH, SIK caMoro (hakTy HAaCWJIbCTBA TaK 1 JIETAJbHUX HACIIJKIB,
0COOJIUBO 11€ CTOCYETHCS KIHOK.

3a  ciueHb-BepeceHb 2019  poky  oOmikoBano 700  KpuUMiHATBHUX
IIPaBOIOPYIIIEHb, BIAMOBIIANBHICTD 3a AK1 nmependadeno cr.126-1 KKY. 3 nux 442 —
BPYUYCHO MOBIIOMJICHHSI TIPO M17103py 1421 3 00BUHYBaILHUM akTOM] 1].

[lopoky Bim HacunbcTBa B YKpaiHi nmotepmnae 6muszbko 100 tucsa oci6. Cepen
Hux 90% xiHok. 3okpeMa, 3a jaHuMu MiHcommnomituky y 2017 porii 3apeecTpoBaHO
96 245 3BepHEHB MO0 JOMAITHLOI'O HACHIIBCTBA, 3 HUX 85 340 — Bix xiHOK, 10 366
— Big vonogikiB, 900 — Bix miTei[2]. Ane 1e JmIne YacTHHA NaHUX, ajpke Oarato
MOTEPIUINX MPOCTO HE 3asIBISIOTH MPO JIOMAITHE HACHIBCTBO.

YactrHa yKpaiHIIB J0CI BBaXKae€, MmO Mpo (PakTH ITOMAITHBOTO HACHUILCTBA
0COOJIMBO MK >KIHKOIO 1 YOJIOBIKOM HEMOTPIOHO po3Ka3yBaTH Ha 3arai, 0o e ixHi
CripaBd 1 BOHM BHpIIIATh iX MDK c00010. Jlexkoiu miciash BUKIUKY MOMIIII BOHU
BIIMOBJISIFOTHCSI TIUCATU 3asiBU, CTBEPKYIOUM 110 B HUX Bce rapasi, 00 Oo0sThCA

THIBY 3 OOKYy KpUBIHHKIB, a00 KaxyTh: «lle *x Miil yonoBik abo kiHKa, K s Oyay
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MUCaTH Ha HHOTO YM HAa Hei 3asBy». € ¥ Taki BUMNAAKH, 11O B 3aJi CyAy BOHHU
BIIMOBJISIIFOTBCSl BiJl MiATpUMaHHS OOBUHYBadeHb. | came 1i ¢akTu MOTIM MOXKYTb
MPU3BECTH 0 OUIBII CEPHO3HUX HACIIIKIB.

3rigHo 3 3akoHoM Ykpainu «IIpo 3amobiraHHd Ta NPOTHUIIIO JOMAIIHBOMY
HacuwibCcTBY» 07.01.2018 poky[3], Bu3HAueHO 0CI0 Ha SIKUX MOIIUPIOETHCS JIis
3aKOHOJABCTBA MPO 3aM00IraHHs Ta MPOTHU/III0 JOMAIIHbOMY HACUJIbCTBY HE3aJIEKHO
BiJ ()aKTy CIUJIBHOTO MPOKUBAHHS, a CaMe:

1) noapyxxs;

2) KOJIUIITHE TTOAPYHKKS;

3) HapeueHi;

4) matu (6aTbk0) ab0 AITH OJHOTO 3 MOJAPYHOKS (KOJUIIHBOTO MOIAPYXIKS) Ta
THIIHH 3 TOAPYX K (KOJHUIIHBOTO MOAPYAKKS);

5) ocoOu, sIKi CIUIBHO TPOXKHBAIOTH (MPOXKUBAIMU) OJHIEI CIM €0, aje He
nepeOyBaroTh (He rnepedyBaiu) y U061 Mik coboro, iXH1 0aThKU Ta JTITH;

6) ocobu, sIKi MarOTh CIIUIbHY TUTUHY (H1TEH);

7) 6aTbku (MaTH, 6aTHKO) 1 AUTHUHA (I1TH);

8) nix (6aba) Ta oHYK (OHYKa);

9) nmpanin (mpa6abda) Ta nmpaBHYK (TIpaBHYYKA);

10) BiTunM (Madyxa) Ta MaCHHOK (MauepKa);

11) pigni Opatu 1 cecTpu;

12) 11111 poaudi: AsapK0 (TiTKa) Ta TUIEMIHHUK (TUIEMIHHUI ), ABOIOPiIHI OpaTu
1 cecTpu, ABOIOPiAHMI 1ia (6a0a) Ta ABOOPIIHUIM OHYK (OHYKA);

13) miTh MOAPYXKS, KOJHMIIHBOTO TMOAPYXIKS, HApEYEeHUX, OCi0, sIKi MarTh
CIUTbHY JUTUHY (IITEH), sIKI HE € CIUIBHUMU 200 BCUHOBJICHUMU;

14) omikyHu, TWIKIyBaJbHUKH, IXHI MJITH Ta O0COOHM, sKI TiepeOyBarOTh
(mepeOyBayn) MiJ] OMIKOTO, MKITyBaHHSM;

15) npuitoMHi 6aTbkH, 6aTHKU-BUXOBATENI, MATPOHATHI BUXOBATENI, IXHI JITH Ta
MPUHUOMHI JITH, JITU-BUXOBAHIll, MdITH, SIKI MPOXXHUBAIOTH (MPOXKUBAIM) B CIM’1

IMIaTPOHATHOI'O BUXOBATCIIA.
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11 ciuna 2019 poky B YkpaiHi HaOynu 4MHHOCTI 3MiHM A0 KpuMiHambHOTO
KOJIEKCY, 1110 BU3HAIOTh CUCTEMHE HACWJIbCTBO B CIM'T 310unHOM. Bo 110 1150T0 Hacy
ne OyJo aJMIHICTPAaTUBHMM MpaBonopyueHHsM. Tox skl 3MIHM BiaOynucs B
HaIIOMY 3aKOHOJABCTBI ?

3rigHo 3 3akoHoM Ykpainu «lIpo BHecenHs 3MiH a0 KpuminanbHOro Ta
KpuMiHanbHOro nporecyanbHOTO KOJAEKCIB YKpaiHU 3 METOI0 peaiii3alii MoJoKeHb
Kongennii Pagu €Bponu npo 3anmobOiraHHs HACWIBCTBY CTOCOBHO JKIHOK 1
JOMAIIHEOMY HAaCHUJIbCTBY Ta OOpoThOy 3 mumu sisumamu» 11. 01. 2019 poky[4],
BHOCHUThCS HM3Ka 3MiH, a came: Po3ain XIII-1 «O0MexyBanbHi 3axoau» B 3araibHii
gyacThHl Ta crartd 126-1 «JlomamHe HacuiabcTBO» (OCOONHMBOI  YacTHHU
KpuminaiabHOro kojaexcy Ykpaiau[5].

Mu BBakaeMo, 110 Il 3MIHU HE € JIOCTaTHHO €(EKTUBHUMH, aJKe IIiJ Yac
JIOMAITHLOTO HACUJIBLCTBA MOXYTh OYTH 3aBIaHi TSXKKI TUIECHI VIIKOKEHHS,
CaHKIis 3a sKi HabaraTto BUIA HDK 3a JOMAIIHE HACUILCTBO. | 3apa3 BeayThCs
Cynepeykd 4u KBalli(hiKyBaTH MPOCTO JOMAIIHE HACHIBCTBO YU 33 CYKYIHICTIO 3
TUJIECHUMHM YITKOJDKEHHIMH, a00 TIPOCTO TIJIECHI YIIKOKCHHS PI3HUX BUIIB.

OTxe, 3aKOHOJABUl 3MIHH € HEOOXIIHOI YMOBOK 30€pEKCHHsS JKUTTA Ta
3I0POB’Sl YICHIB POJIMHM, SIKI MOTEPHAIOTh BiJ JOMAITHROTO HACUJILCTBA, 1 MOXKYTh
MaTyd 3amoODKHUN BIUIMB Ta IIJBUINYBAaTH €(PEKTUBHICTh CHUCTEMHU I1OJIOJaHHS
poOJIeMH IOMAIIIHHOTO HACHUJIBLCTBA. AJle, Ha KaJlb, 11l 3MIHU HE 3aBXKIU JIOBEJICHI J10
JIOTIYHOTO KIHI 1 3HAXOMUThCA Oarato CymepeyHMX MOMEHTIB, TOX TMOTPIOHO
JOOMpAITIOBATH 11 3MIHM 100 iX HE BHHHKAIO. 3 OJHIET CTOPOHHM MH MOXKEMO
0aunuTH TO3WTHUB, a/PKE TakKi JISHHS BU3HAHO 3JIOYMHOM. AJjie 3apa3 y OUIBIIOCTI
BUIAJIKIB TPHUCYKYIOTh TPOMAJICEKi poOOTH, ajie Y 1€ He CIPUINHUTH IIie OUThIIe
BHITQJIKIB JIOMAlTHbOI'O0 HACHUJIBCTBA, aJDKE IIi OCOOMW BIiANpPAIIOBABIIN Ii TOAWUHU
3HOBY TIOBEPTAIOTHCS JIO CBOiX POJMH 1 MOKYTh TIOBTOPIOBATH CBOI JIISTHHS.
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5. Kpuminaneuuii xonekc VYkpainu [Enexktponnuit pecypc]. Pexum

noctymy: https://zakon.rada.gov.ua/laws/show/2341-14

AYMA A.

KypcaHT (haKyJIbTETy MiArOTOBKH (haxXiBI[iB

JUISL OpTaHiB TIOCY0BOTO PO3CIiAyBaHHS

(/[HinponemposcvKruti depoicagHutiynieepcumem 6HYmpIiuHix cnpas )

HaykoBuii kepiBHUK:

Bosoaumup IITABJJUCTHM B.B.

J.10.H., TOIIEHT, IIpodecop kadenpu

KPUMIHAJIBHOTO TIpaBa Ta KPUMIHOJIOT11

(/[HinponemposcvKruti OeporcagHull yHigepcumem eHympIiuHix cnpas)

IF'OTYBAHHS 10 3JIOYUHY
Cran cydacHoro 3apyODKHOTO  3aKOHOJIABCTBA  IOJI0  KPUMIHAJIBHOT
BIJIMOBIJATPHOCTI 32 TOTYBaHHS JO 3J0YMHY HE BHUMAJIKOBO IMPOAHAITI30BAHUHN Y
MiAPO3IUI, TPHUCBIYCHOMY BIOCKOHAJICHHIO 3aKOHOJIABUOTO PETYIIOBAHHS IHOTO

nutanag ynHauM KK.
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VY HaykoBill jiTepaTypi Bi3HAYaIOTh, 110 OCTAHHIM YacoM Bil0ylOCs TNEBHE

30JMKEHHS PI3HMX KPUMIHAJIBHO-TIPABOBUX CHUCTEM, Yy TOMY YHCIl LI0J0
peryiaMeHTallii monepeHbO1 3JIOYNHHOI JISITBHOCTI.
BinnoBiHO 1 pu 3aCTOCYBaHH1 3aKOHY Ha MPAKTHUI[l BUHUKAIOTh MOA10H1 IPOOIEeMH.
3okpema, J[x. @netuep ta O. B. HaymoB BBaXkaroTh, 1110, HE3BAXKalOUXU HA 30BHIIIHI
PO3XO/KEHHSI Y KPUMIHAJIbHONPABOBUX (OPMYIIOBAHHSIX, KOHKPETHA IIOBEIIHKA
oco0u, 110 BUSABWIIACA B TOMY YH IHIIOMY PI3HOBHJ1 TOTYBaHHA JO 3JI0YMHY, Oy/e
BU3HAHA 3JIOYMHHOIO 1 POCIMCHKUM cyzajero (y paMKax TOTYyBaHHS JI0 3JIOUMHY), 1
aMepUKaHChKUM (y paMKax 3amaxy Ha 3j104uH). [1, cT. 56]

[3 po3BUTKOM CYCHUIBCTBA, 3 TOSBOIO HOBHX CYCIUIBHMX BIIHOCHH 1 3
PO3BUTKOM JICpXKaBU YCKIQJAHWIWCh 1 BITHOCHMHHM 13 TIPUBOJY 3aCTOCYBaHHS
KPUMIHAJIBHOT BIJIMOBIIAIBHOCTI, SIKa TOYaJia BUKOHYBAaTH (YHKIIIT HE TUIBKH KapH 3a
3anoisiHHSA, ajie 1 PyHKIIi 3ano0iranHs, 0 peati30ByBAIUCH Y MOSB1 KPUMIHAIBHOT
BIJIMOBIIAJIBHOCTI 3a 3J0OYMHU 3 ¢GOopMaIbHUM CKJIaJoM (aOcTparyBaHHS Bif
pe3yIbTaTy).

[3 MIMHHICTIO Yacy Ta MOJAJBIIUM €BOJIFOIIOHYBAHHSAM CYCHUJIBHUX BITHOCHH 1
Jep>KaBy KpUMiHaJbHA BiATIOBIAAIBHICTh BCE OUTbIIE MOYMHAE BUKOHYBATH (PYHKIIIT
BIJIBEpHCHHS, 3amo0iraHHs HE TUIBKM 3alofiSHHIO pe3yjibTaTy, aje 1 CaMOMYy
BUYMHEHHIO MisHHSA. TOoOTO TEBHMM YHHOM 3JIHCHIOETHCS OOYMOBJICHA BEIIMKOIO
KUTBKICTIO COIIAIbHUX 3MiH aKICHTyalli3allisl BiAMOBIIAJBHOCTI Ha OUIBII paHHIX
CTaisIX 3JI0YMHHOI MISUTBHOCTI, IO OOYMOBIIIOE PO3LIMPEHHS, HANIPHUKIA, MEPETIKY
3JIOYMHIB 3 YCIYEHUM CKIagoM (ToOTO 1€ BHUIIUN piBeHb aOCTparyBaHHS Bil
pe3ynbTaty). [2, cr. 67]

Taxuii mporiec MPOIOBKYETHCS 1 3apa3, HE3BAKAIOYM Ha 3alepedeHHs 3 OOKy Teopii
— HaNpUKIAJ, cepel CKIAIIB 3JI0YMHIB, SKUMHU monoBHWIacs OcobimBa YacThHA
gyuaHOro KK Vkpainm 2001 p., 3HayHy KUTBKICTh CTAHOBJSITH CaMe€ 3JIOYMHH 3
YCIYeHHUM CKJIaJIOM — CTBOPEHHSI 3JIOYMHHOI OpTaHi3allii, CTBOPEHHS TEPOPUCTHIHO]

IPyIU YU TEPOPUCTUYHOI OpraHizailii ToIo.
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Takum ywHOM, Jep’kaBa B 0c00i 3aKOHO/IABUOTO OpraHy IIparHe BHUBECTH
3aXUCT OCHOBHUX CYCIUIbHUX BIIHOCHH HA BULIUHI PIBEHb — HA PIBEHb 3al00IraHHs
BUMHEHHIO 3JI0YMHIB. BTUIIOIOYM 1[I0 TEHIEHIII0, 3aKOHOJAaBEllhb BCTAHOBIIOEC
BIIMOBINAIIBHICTG 32 BIAMOBINAIBHOCTI 3a TOTYBaHHA 10 3JI0YUHY BCE OUIbIITY
KUIBKICTh «CHeliaIbHUX» BUAIB roTyBaHHs B OcoOnuBiit yactuni KK, dopmyntoroun
iX SIK 3JI04MHH 3 (POPMAJIBHUM Ta YCIYEHUM CKJIaJ0M.

OCHOBHI K CyNEpEeYKH BHKIHMKAJIO 1 TPOJOBXKYE B CydYaCHHUX yMOBax
BUKJIMKATH BUIUJICHHS OKPEMO, IOPS 13 MMM JBOMa BHJIAMH CKJIAQIIB 3JIOYHHIB,
yCIUEHUX CKJIAJiB 3J04MHIB. [IpOTHM BUIUIEHHS YCIYEHUX CKJIAAiB 3J0YUHIB Y
JiTepaTypi BUCIOBIIOBAIKUCH MO0 KPUMIHAIBHOI BIJMIOBIIAJIbHOCTI 32 TOTYBaHHS J10
3JIOYMHY JaMH TPU [IbOMY PO3YMUIH TaKy KOHCTPYKIIIO CKJIaay, «IPH SKIH MOMEHT
3aKIHYEHHS 3JI0YMHY TIEPEHECEHO Ha OUIBII PAHHIO CTAIII0»

Ha ayMKy BYeHHMX, TpoOIeC MOIIYKY HAWOULIBII ONTUMAIbHOI KOHCTPYKIIii
KapaHOCTI TOTYBaHHS JO 3JIOYMHY MPOJOBKYBATUMETHCS Y  BITUM3HSIHOMY
KpUMIHAIBHOMY 3aKOH1 1 Hajam. 30Kpema, ICHye TpW HaWOUIbII BIPOTIMHI ILISAXU
BTUICHHS I1i€1 KOHIIETIIIi KapaHOCTi ToTyBaHHs y ynHHOMY KK.

[lepmuit 3 HUX ToOJIITa€ y BiAMOBI BiJ KapaHOCTI TOTYBaHHSA y 3arajbHii
gactuHi KK 13 kapanicTio juIiie cremiaabHUX BHAIB ToTyBaHHA B (OcoOIMBIiM
gactuHi. [Ipuyomy B OcoOnuBiit yactuai KK BianmoBimanbHICTh 32 TOTYBaHHS MOXKE
OyTH nmepeadayeHo pisHUME criocobamu: [3, cT. 89]
a) NUIIXOM (DOPMYITIOBaHHS 3aKIHYEHUX 3JI0YMHIB (30KpeMa, 3 YCIYCHUM CKIIAZIOM);
0) MUIIXOM 3a3HAYCHHS y KOXKHIM KOHKpeTHIH ctaTTi OCco0iMBOi YaCTUHU TOTO, IO
3a HEI0 KapaHe 1 TOTYBaHHS /10 I[bOTO 3JI0YHHY;
B) IIUIIXOM BKa3aHHS Ha TOYATKY BIAMOBIAHUX po3aimiB OcoOnmBOi 4aCTUHU —
TOTYBaHHS JIO SIKUX 3JI0YMHIB IIHOTO PO3LTY € KapaHUM;
I') IUISIXOM BCTAHOBJICHHS OKPEMOTO 3arajibHOTO CKJIaay ToTyBaHHS B OcoOnmBii
YaCTHHI.

Jpyruii crocié mossirae y BCTAaHOBJIICHHI KPUMIHAJIBHOI BiJIMOBIAAIBHOCTI 3a

rOTyBaHHS J0 3JIouuMHy Jume B 3aranpHid yactuHi KK, 13 mnoctynoBum

54



Hanpsamu peghopmysannsn kpuminanvnoi ocmuyii 8 Yxpaini

no30aBiaeHHsIM OcoOJMBOi YacTUHU CIHELIAJbHUX BUIIB TOTYBAHHS: YCIYEHHX
CKJIAJ(1B 3JI0YMHY TOIIIO.

Tpertiii croci®d € 3MIIaHUM 1 MOJATA€ y MOEAHAHHI MEPIIMX JBOX TUM YH
iHIMM ynHOM. Takuit crioci6 3apa3 1 BTuntoe ynHHU KK Ykpainu.

Le#t BUCHOBOK MIATBEPIKYETHCS TAKOXK 1 TUM, IO TPAIULIAHO U ICTOPUYHO
MPUHIIMI YaCTKOBOI KapaHOCT1 HAWOLIbII CYCHUIbHO HEOE3NEYHUX BHJIIB TOTYBaHHS
nocTynoBo BTuUTIOBaBcs B OcoOnuBiii yactuHi KpuMiHanbHOro Kojekcy YKpaiHu.

Tak, KK VYkpainu nepenbavae eauHy crneuu@iuHy JJjisi TOTYBaHHS MiICTaBy
BUKJIIOUEHHS KpHUMIiHaJIbHOI BiamoBigaidbHOocTi — 4.2 cT.14 KK VYkpainu. Bona
BCTAHOBJIIOE, [0 BUMHCHHS T'OTYBaHHS JO 3JIOYMHIB HEBEIMKOI TSHKKOCTI HE TATHE
KpUMIHAJIBHOT BIAMOBIIAIBHOCTI, TOOTO € TiACTaBOKO i1 BUKIOYeHHSA. OJHAK
3acrocyBanHs 4.2 cr.14 KK Vikpainm yTBOpIO€ TMNEBHY KOHKYPEHIIIO IS
3actocyBaHHsi 4.2 cr.11 KK Vikpainm — wmano3HayHOCTI MisIHHA SK TIJCTaBH
BUKJTFOYEHHS KPUMiHAIBHOT BiAMOBiAanbHOCTI. CIIil 3a3HAYUTH, 110 MUTAHHS TIPO TE,
YH € TMPaBWIHHOIO JEKPUMIHATI3allisl TOTYBAaHHSA /10 3JI0YMHIB HEBEJIMKOT TAKKOCTI Ha
miactaBl 4.2 cr.14 KK Vikpainm 1 Sk 3akpiluieHl M€ CTATTEIO IOJIOKCHHS
CHIBBITHOCATHCS 3 mojoxkeHHsAM 4.2 cT.11 KK Ykpainu npo mMano3HayHICTh JisTHHS, Y
HayKOBiH jiTepaTypi € auckyciiiHuM. Tak, 4.2 ct.14 KK Ykpaiau BcTaHOBIIOE, 110
TOTYBaHHS 70 3JIOYMHY HEBEIUKOI TSHKKOCTI HE TATHE 3a CO00I0 KPUMIHAJIBHOT
BIZTIOBIAIBHOCTI. [4, CT. 67]

OTxe, TEpMIH «HE TATHE» KPUMIHAJIBHOI BIANMOBIMATBHOCTI MOXHA
PO3IIHIOBATH 1 K BHKJIIOUCHHS KPUMiHAIBHOI BIAMIOBIAAIBHOCTI, 1 K 3BIILHCHHS BiJl
Hel (B I[bOTO 3aJIeKaTUME 1 TIOPSAIOK «HETPUTATHEHHS» 710 BiMOBIAIBHOCTI, 1HIII
KPUMIHAIBHO-TIPABOB1 HACTIAKM). Y TIM 3aKOH HE Ja€ OUTBIIT TOYHOTO MPHUITHCY IOI0
1poro. O4ueBWAHO, MO y 4. 2 cT. 14 MoBa iime mpo BUKIIOYCHHS KPUMIHAIBHOT
BIIMOBIMAIBHOCTI 3a Taki JisHHA. JleKpuMiHaTi3alis TOTyBaHHS J0 3JIOYHHIB
HEBEJIMKOI TSIKKOCTI — 1€ MEPIINi KPOK 10 BU3HAHHS B 3aKOHI MEHIIIOTO CTYTCHS
CyCHUIbHOT HEOE3MEUHOCT1 TOTYBaHHS MOPIBHSIHO 13 3aKIHYEHUM 3JI0YMHOM. Jl1icHO,

MIJICTAaBO0 KpUMiHAI3allll TMEBHOTO BHAY [MdisSHb BHUCTYIA€ iX CYyCIHUIbHA
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HEOE3MeYHICTh. SKIIO K CTYIIHb CYCHUIbHOI HEOE3MEYHOCTI IIUUIOr0 BUAY AISIHb HE €
TaKUM, 11100 BCTAHOBJIIOBATH 3a TakKl JISTHHA KpPUMIHAJIbHY BiJIMOBIAQIBHICTD,

nosiokeHHs 4.2 cT.14 KK Ykpainu BUTIs1at0Th 3aKOHOMIPHUMH.

Cnucok niTepatypu:

1. baynin FO. B. 3BiIbHEHHS BiJl KpUMIHANIBbHOI BiqnoBigaisHoCTi / FO.
baynin. — K. : Atika, 2017 — 296 c.

2. bypoin B. M. 3akiHueHH 37104MH: CipHI NpobsiemMu po3yMinus / B. M.
Bbypnin // HaykoBuii BicHMK JIBBIBCHKOTO AEpP>KaBHOI'O YHIBEPCUTETY BHYTPILIHIX
cipas. cepis opuauyna. — 2018. — Bum. 3. — C. 292-303.

3. I'pumenko O. A. TIOHATTS HE3aKIHYEHOTO 3JIOYMHY Ta WOTO BHJH,
BIIMIHHICTb Bi/1 1OOPOBIILHOT BiMOBH Bif 3nouuny / O. A. I'purenko, B. B. Tomuo
// TliBneHHOyKpainchkuil mpaBHuuMii yaconuc. — 2015. — Ne 1. — C. 27-31

4, Kpamidikamiss 37049MHIB, MACHIAHUX OpraHaMHM BHYTPINIHIX CHpaB
HaBY. TIociOHMK / B. B. Kosanenxo, O. M. Jlicysxca, A. B. Casuenxo, B. B. Ky3ueyog
ta iH.] ; 3a 3ar. pea. B. B. Koanenka ; 3a nayk. pen. O. M. [Ixyxu ta A. B.
CaBuenka. — K. : Atika, 2018. — 648 c.

Nydenroxk O.M.,

JOTIEHT Kadeapu KPUMIHAIBHOTO TPOIIECY Ta KPUMIHAIICTHKU
dakynbreTy Nel ITTOITHII

KaHJIUJAT IOPUANYHUX HAYK, TOIEHT,

(JIvgiscokuil OepaicasHull yHigepcumem 6HYmMpIWHIX Cnpaes)

BUKOPUCTAHHS COLIAJIBHUX MEPEX Y TPOTUIII 3JIOYMHHOCTI —
HOBI BUKJIMKH I HOBI MOXJ/INBOCTI

Enoxa nmomymnspuzanii comianbanx Mepex (mami — CM) nukTye HOBI mpaBmiia
KOMYHIKaIlii 1 HOBI miAXoaw a0 poOoTm 3 iHdopMaiiecro, y ToMy 4duciai B cdepi
npotuaii 3nmounHHOCTL. Ille nBa necsATku poOKIB TOMY HIXTO W YSABUTH HE MIT, IO
ChOTOJIHI BIpTyaJIbHE CIUIKYBAaHHS OTPUMAE Take IiobanbHe momupeHHs. OcTaHHI

JOCJIJIPKEHHST 3acBiIUyl0Th, 10 75% moaeil MaroTh cBoi mpoduni B Instagram,
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Facebook, YouTube, Twitter, LinkedIn ta 1H., a B 2021 p. ouiKkyeTbCs, 110 KUIBKICTh
KOPHUCTYBaulB COLIAJIbBHUX MeJla CcTaHOBUTUME TmoHax 3 wmipa. [1]. Pasom 13
MO3UTHBHUM €(EeKTOM, M0 BHUSBISETHCS B HOBHUX MOMJIHMBOCTAX CIIIKYBaHHS,
oOMiHy rpadiyHUM, TEKCTOBUM, BI€O- Ta 3BYKOBMM MarepiajioM 1 T.JI., Taka
TEHJCHI[iSl HEce W BEJIMKI 3arpo3H, MOB’s3aHi 13 BUKOPUCTAHHAM 1H(OpMaIii 3 TaKuX
CM n71s mpoTUIipaBHUX IIIed. BIIpoIoBXK OCTaHHIX POKIB CTaJIO TAKOX OYEBHUIHUM,
IO COIlaJibHI MepexXi MOXYTh OyTH BHUKOPHUCTaHI MPAaBOOXOPOHLSAMH SK
IHCTPYMEHTH JUIsl ONIEPATUBHOTO Ta SIKICHOTO BUKOHAHHS CITy>)KOOBHX 3anad. Biarak
OMAaHYBaHHS IMpalIBHUKAMU TOJILIi HABUKIB poO0TH 3 pizHUMH CM € HeoOX1iAHUM B
CyJacHHX yMOBaX.

[lpukmagom BpaxyBaHHS TakKoOro TJOOANBHOTO TPEHIY Y BHUPOOJICHHI
BHYTPIIIHBOI MOJITUKKA cHeniadbHux cinyk0 g0 CM Ta miAroToBKH KaJpiB MOXe
ciayryBatd, mnpumipom, miaroroka B CIIA cnemianbHUX MOCIOHMKIB, —SKI
OXOIUTIOIOTH MepeioBHi J0CBi poboTr 3 CM B omniepaTHBHO-PO3ITYKOBIHN JISJIBHOCTI
Ta MPHU PO3CIIiIYBaHHI 3JIOYUHIB 3 BUOIPKAMHU KOHKPETHUX KEHCIB, 7€ BUCBITIIOETHCS
B SIKMI CTIOC10, SIKi KOHKPETHO MaTtepiaiu Oyiau BUSBIIEHI, SIK BUIYUYCHI 1 sIK1 PIIICHHS
BUHECEHI cyaoM [2]. AHriis Ha odimiifHOMY piBHI BH3Haja BaxJMBY poiab CM y
MOTIEPE/DKEHHI Ta PO3KPHUTTI 3JI0YMHIB 1 BKIIOUMJIA BIIMOBIIHUN Kypc Yy Iporpamy
HiATOTOBKKM OpuUTaHCHKMX Tominedcbkux [3, c¢.277]. Haromicte B VYkpaiHi
3arfikaBieHHs pecypcamu CM BinOyBaeTbcsl MIISIBUMH TEMIIAMU 1, 32 3BUYal, TUTbKH
3a paxXyHOK CaMOOCBITH MOJIIIEHCHKHX.

VYcenimuHe BukopuctanHs CM y TpaBOOXOPOHHIW JiSUTBHOCTI Tiepenbadvae,
nepeayciM, pO3yMIHHA MexaHI3My (YHKIIOHYBaHHS Takux IiIathopMm s
KOMYHIKaIlil, KO)KHa 3 SKUX Tepembadae cBiii HaOip omiid Ta 3amad, SKi BOHA
MOKJIMKaHa BUpinryBatu. Jlam Mo)KHA BUIITUTH HACTYIHI 0J0Ku 3HaHB mpo CM, sKi
HEOOXIH1 PAIIBHUKY MOJIIII:

1. Ingpopmauia CM eukopucmogyemovca 3104UHUAMU O GUUHEHHA
3n10uuni. Vinerhcs Mpo BUKOPHCTAHHS ONPHIIOMHEHOI TOTEHIIHHAMU >KepTBAMHU

MEePCOHAIBHUX JaHUX, 1HIIOI MPUBATHOI 1H(OpMAIlli, HAPUKIIAJ, TPO HABYAIBHUN

57



3aKjajl, ¢ HaBYAEThCA AUTHHA, MPO MiclenepeOyBaHHs IMiJl 4ac BIAMYCTKH 1 T.1.
Taka 1HpopMaliss MOXE CHPUATH PETEIbHOMY IUJIAaHYBAaHHIO 3JOBMUCHUKAMU
NPOTUMPABHUX [, HAPUKIA, KPaADLKKA 3 MPOHUKHEHHSIM, BUMaraHus, BOMBCTBA
Ha 3aMOBJICHHS1, BUKPAJEHHS JIITEH TOLIO.

2. Ingpopmauia CM morce Oymu euxkopucmana 011 NPUMACHEHHA 00
gionogioansrnocmi ocié. Vinerscs 1po Ti TeKCTOBI, rpadiuni Ta iHmi MaTepiamy, Aki
MOXYTh CTaTH JOKa3aMH y Cy/i, MOXYTh HMIATBEPIUTH MPUUETHICTh OCOOU 10 MOJIi,
il 3B 13k TOIIO. 3apyOKHUI TOCBIJ MIATBEPIXKYE BUCHOBKH MPO MOXIHUBICTH Ta
e(eKTUBHICTh BUKOpUcTaHHs 1HPopMalii CM npu po3ciiagyBaHHi po300iB, rpadexis,
BUKpAJICHHS JIIT€H, CEKCyaJIbHOIO HAaCWJILCTBA, JOMAIIHHOI'O HACHIIbCTBA, BUKPUTTS
TISUTBHOCTI  TEPOPUCTUYHMX Ta IHIOUMX 3JIOYMHHUX opraHizamiil. Jleski ByeHi
BUJUISIIOTH TYT JAB1 TPYIH 3JI0YMHIB: KJIACUYHI 3JI0YMHHU Ta Kibep3nounHu. J{o nepioi
IPYNU BIIHOCATH KpaAlKKW, 3TBAITYBaHHS, aKTH BaHJadi3My, BOUBCTBA, TOPTiBIs
JOABMM Ta 1H.; 1O Jpyroi — KiOepOymiHr, auTdya mnopHorpadis, KpaabkKu
NEPCOHATIBHUX JAHUX, MOIIMPEHHS BIPYCHOTO MPOTpaMHOTro 3a0e3neyueHHs Ta iH. [4,
c. 5, 8]. TpamnstoTbes BUMNAAKH, KOJIM cruikyBaHHia B CM crae mpuBoAoM st
camoryoctBa. HaBenmemo kedic-npuximan: y 2007 p. giBumHka-mignitok M. Meitep
(M. Meier) BumHHIa caMOTryOCTBO, KOJIM BHSIBHIIA, III0 BOHA 3aMICTh XJIOIMI, SKUM
3axOILIIOBAjIACs, BIPOJIOBXK MICSIS CIUIKyBamacs 3 ioro mamoro, JI. JIpro (L. Drew).
OcraHHsI panTOBO NMPUIIMHMIIA Il CTOCYHKH, B pe3ysbprari yoro M. Meliep BUMHMIIA
camorybctBo Toro >k mHs. JI. [Ipto Oyma 3acymkena 3a 3moBxuBaHHa B CM Ta
YKOPCTOKE MOBOKEHHS [5].

3. Inghopmauia CM morxce Oymu sukopucmana 011 NONEPEOHCceHHA 3104 UHIB.
BripoBakeHHsI aBTOMaTHYHHUX CHCTEM pearyBaHHS Ha IOBIIOMJIGHHS MEBHOTO
3MICTy, CHUTHaJbHUX CHCTEM MOHITOpPUHTY (BeO-CKaHEpiB), CHPSMOBAHUX Ha
BUKPUTTA Ha TIOYATKOBUX CTaifX aHOMAaJbHOI aKTHUBHOCTI Tomo. Hampukian,
kommanis Facebook BmpoBamuna wa Teputopii CIHIA aBTOMaTH4YHY CHCTEMY
CKaHYBaHHS JIOMKCIB KOPUCTYBAUIB 1, IKIIO BUSBIISE Mi03PULY aKTUBHICTh, TO3HAYAE
CUTHAJIBHOIO TOMITKOI Mpoduib 1 TMOBIAOMISAE TPO HBOTO CHEHIATLHOMY

npamiBHUKOBl. OCTaHHI#N i€ BIAMOBIIHO A0 BCTAHOBJICHOTO aJlTOPUTMY, Bepupikye
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CTyMNiHb TMOTEHI[IHOTI HeOe3MeKu 1 Mpu HEOOXITHOCTI mepenae iHdOpMaLiio 10
MIPaBOOXOPOHHUX OpraHis [3, c. 278].

4. CM moxcymv Oymu eukopucmaui nojaiyelucobKumu O0aa peanizauii
nowykoeux yineu. Coiu MOXXHA BIJHECTH aHAIITUYHY pOOOTYy 3 1HQOpMAIIIETO,
BIJIMIPAIIOBAHHS KOHTAKTiB, BUKOPUCTAHHS (PeiikoBUX MpO(dUIIB JUisl BXOJKEHHS B
KOHTAaKT 3 0co0aMu, CIUJIbHOTAMU, BUKOPUCTAHHS (DYHKIIIM po3Mi3HaBaHHS 00IMYYs,
nomupeHHs iHdopmallii mpo po3myK AiTed, ocid, 10 YXWIAIOTHCS BiJ OpraHiB
noJiuii Ta cyny Tomo. Tak, micis BUOyxiB mijg yac bocToHChKOro MapadoHy mosiiis
orosiocuia yepe3 CM 3akiuk 10 TpoMaasH HagaTH GOTo- Ta BijeoMartepiaiu 3 MicCIs
noJii. AHAJOrIYHO MICIs PO3MIIIEHHS Ha CTOPIHII BiAjUTy mouimii y Bankysepi y
Facebook manux mpo oci0, siki Opanu y4acTh B 3aBOPYIIEHHSAX, TpoMajsiHaMm OyJio
3alpOIIOHOBAHO MOBIJIOMHUTH IMPO BCiX, KOTO BOHW MOXYTh YIi3HATH. SIK HACHTIIOK,
«udpoBa CIUTBHOTa» CTajia OUIBII YBaXKHIIIOKW J0 YCIX HABKOJO 1 B TaKUi CIIOCIO
PO3IIMpHUIIAa KOPJOHHU CIIOCTEPEKEHHS, HIXK 116 MOXHa OyJIo 3a0€3MeYuTH 3yCHIUISIMU
nouinii [6, c. 3].

5. CM morcymov oymu euxopucmani 011 iHGOPMaYiliHO-pO3’ACHIOBATbHUX
yinei. B Ttakuii croci0 MOXyTh OyTH TOIIMPEHI PO3MOPSKEHHS, I1HCTPYKII,
OTOJIOIICHHS TIPO CIOCOOM yOe3rnedeHHs BiJl MEeBHUX BHUIIB IIAaXpaiCTB, METOIU
npodLIAKTHKY Ta IPOTHIT 3arpo3amM, aifOPUTMH i TIPH TIEBHUX 0OCTaBHHAX TOIIIO.

6. CM moocymov Oymu euKopucmaui 01a GopmyeanHa nO3UmMUEHO20 IMIOMHCY
npaeooxoponnux opzauie. Takuil pe3ynbTaT MOXKHA JIOCSTHYTH IIISIXOM
BucBiTIIeHHS Y CM nocsirHeHb y cdepi NpoTuIii 3lI0YMHHOCTI, HOBITHIX TEXHOJIOT1H
MPOTHIIT 3JTOYMHHOCTI, BHCBITJIECHHS TMO3WTHBHOI JWMHAMIKH CTATUCTHKH, ITOJAHHS
3BITIB TMepej] HACEJICHHSIM, HAJIAaro/KeHHsI MPSIMOT0 KOHTAKTy 3 TPOMaJlaMH TOIIO.
[Ipote icHye ¥ HeraTHBHA cTOpoHA BuKOopucTanHs CM nmnst dhopmyBaHHS IMITKY. 3a
JAHUMU OJTHOTO 3 JTOCIIJKEHB, ToBigoMIIeHHS B CM TakoX 9acTo CTal0Th MPUIUHOIO
3BUTHPHEHB MPAIIBHUKIB TMOMIIIT 3 €TUYHUX MIPKYBaHb 4Yepe3 JOMYIICHI MOMWIKU B
CIy>KOOBIM MISUTBHOCTI, JOKa3W SKHUX IMOTPAlMIM B MEPExKy, a00 HeoOepekHe

MOIIMPEHHSI 0cO0MCTOI 1H(OpMaIlIii, [0 BUKIUKAIIO cycnuibHy yBary. KoxHa neranb

59



poOoTH mnepediIbIIyeThCA. [CHYIOTh BUNAAKM NOLIMPEHHS IUIKOM HENpaBIUBOL
iHpopMarllii Juisi AUCKPEAUTALl IEBHOTO CIIBPOOITHUKA, NMPU LIbOMY y KEPIBHULITBA
Hemae OakaHHS 3’COBYBATH JOCTOBIpHICTH (pakTiB [7, c. 20].

3aBepiyroyM, CJiJ HarojloCUTH Ha TNO3ULli, BUPOOJIEHI MDKHAPOAHOIO
CHUIBHOTOIO, KA TOJISAra€ B HE3MIHHOCTI BMMOTM TOBAaru J10 MPUBATHOIO MKUTTS
ocobu. Xoua coliajgbHl M€/la € HOBUM PECYpPCOM JIJIsl IPALIIBHUKIB MOJIIIi, OCTaHH1
MNOBUHHI CYBOPO IOTPUMYBATHUCS MOJITUKHU LI0JI0 3aXUCTY MPUBATHOTO CIUIKYBaHHS,
KOH(1ACHIIMHOCT], IOTPUMaAHHA TMpaB Ta CBOOOJ JIOJUHU Ta HE JIOMyCKaTH
HENPaBOMIPHOT0 BUKOopucTaHHA 1HQopmalii CM.
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3yboancekuii M.K.,

acHipaHT Kageapu KpUMIHAIbHO-TTPaBOBUX

JUCHUIUTIH ropuanyHoro ¢akyiasrety JIbJIYBC
(JIvgiscoKuil Oeporcasnuil yHigepcumem 6HYmMpIiuHix cnpas)

TEPOPHU3M SK I''IOBAJIBHA ITPOBJEMA CYYACHOCTI

P03BHTOK CydacHOTO CBITY XapaKTEPH3YEThCS TOSBOIO TIOOAIBHHX IMPOOJIEM,
1€, TIOPS 3 TAKUMH «TPAJAUIIIHHUMEIY, K €KOJIOTiYHa, CHepreTHYHA, AeMorpadiyHa,
BCe OUIBII 3HaYHE MICLIE 3aiiMae nmpobdiieMa TEPOPU3MY.

Tomy, npoTuis oMy HaOyBa€ 3arajlbHOCBITOBOTO 3HaUCHHS. AKTH TEPOPU3MY,
K 3a3HaudaeTbes B Pesomronii ['enepanbuoi Acamo6iiei Ta Pagu 6esnexn Opranizarii
O6’ennanux Harmii Ne 49/60 Big 09.12.1994 poky, BeayTh J0 TMOPYIICHHS TpaB
JIIOJIMHH, OCHOBHUX CBOOOJ] Ta JEMOKpPATUYHUX OCHOB CycHiibcTBa[S5,c.403].

BignoBigno nmo KpumiHaibHOro KoAEKCYy YKpaiHW, TEPOPUCTHUHHM aKT - IIe
3aCTOCYBaHHS 30poi, BUMHEHHS BUOYXY, HiANANy YH IHIIUX di, SKI CTBOPIOBAIH
HeOe3MeKy I JKUTTS YW 370pOB'S JIIOJWHM a00 3amoJisiHHS 3HA4YHOI MaiHOBOi
IIKOJW YW HACTAHHS 1HIIMX TSHKKUX HACHIIKIB, SKIIO Taki Aii OyJIM BUNHEHI 3 METOIO
MOPYIICHHS] TPOMAJIChKO1 OE3IMeKH, 3alsKyBaHHS HACCIICHHS, IMPOBOKAIlll BOEHHOTO
KOH(DJIIKTY, MIDKHapOJIHOTO YCKIATHEHHS, a00 3 METOI BIUIMBY Ha NTPUUHATTS
pilliecHp 4YM BYMHEHHS a00 HE BYMHEHHS i opraHaMu Jep)KaBHOI BJIagud YH
opraHamMu MICIIEBOTO CaMOBPSAYBaHHs, CIy)KOOBUMHU OCOOaMH IIUX OpTaHiB,
o0'eTHAHHSMU TPOMAJSH, MOPUIAYHUMU ocobamMu, ab0 TPUBEPHEHHS YBaru
IPOMAJICBKOCTI JI0 TEBHUX IMOJITHYHUX, PETITiHHAX UM IHIIUX TOTJISAIIB BHHHOTO
(TepopucTa), @ TAKOXK IMOIPO3a BUMHEHHS 3a3HAYCHUX JIil 3 TIE0 camo1o MeToro [4].

VY BU3HAYEHHI MOHATTS «TEPOPU3M» 3aKOHOJABEIb TAKOK B 3aKOH1 YKpaiHu

«IIpo OopoThOy 3 TEpopU3MOM» 3a3HAUMB, L0 L€ «CYCNUIbHO HeOe3neyHa
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TUSTTIBHICTB, SIKa MOJISITA€ Y CBIIOMOMY, LIIECHPSIMOBAHOMY 3aCTOCYBaHHI HACHIIbCTBA
IUIIXOM 3aXOIUICHHS 3apy4yHMKIB, MIiJANajiiB, YOUBCTB, TOPTYp, 3aJsIKyBaHHS
HACEeJICHHS Ta OpraHiB BiaJu a00 BUMHEHHS IHIIUX MOCSITaHb HA YKUTTS YU 370POB’ S
HI B YOMY H€ BHMHHHMX JIOJed a00 MOrpo3d BUMHEHHS 3J0YMHHUX 1 3 METOI0
JOCSITHEHHS 3JI0YMHHUX LUIe» [2].

HayxoBmi, 30kpema B. €wmenbsHOB, BH3HAYalOTh TEPOPH3M SK 3arajbHO
HeOe3neuHi fii abo Morpo3y HHUMH, 10 BUYMHIOIOTHCS IMYyOJIIYHO W 3a31XaloTh Ha
CycnutbHy O€3MeKy Ta CIpSMOBaHI Ha CTBOPEHHS B COILIAJIBHIN AUISHINI 0OCTaHOBKHU
CTpaxy, HECMOKOI0, MPUTHIYEHOCTI 3 METOI MPSMOro ab0 HEMpsSMOro BIUTMBY Ha
yXBaJIEHHS Oy/1b-KOT'O PIIIEHHS YU BIIMOBH BiJl HHOTO B IHTEpecax BUHHUX[ 1, c.7].

3BizcM MOXEMO 3pOOUTH BHCHOBOK, IIIO III€ JIOHEIaBHA JJIs HAIIOl JAepKaBH, a
TaKOX 11 TPOMaJsiH CYCIUIbHA HeOe3leka Ta HACHiIKH BYMHCHHS TCPOPHUCTHUYHUX
37I0YWHIB OynM YMMOCh HepealbHHM. | JUIIe B OCTaHHI POKH CIOCTEPITraeThCs
MOIIMPEHHS MPOSBIB TEPOPU3MY1 B Hamlii aepxkasi. Tak, npotrsrom 2018-2019 pokis
y M. 3amopixoksl ctajiocs aBa HeOe3neuHi iHuaeHTu. Y jumHi 2019 poky npoayHaB
BuOyx y Casaro-IlokpoBcbkoMy Xxpami YKpaiHChKOI MpPaBOCIAaBHOI LIEPKBU
MockoBcbKOro matpiapxary. Y pe3ynbTaTi MOCTpaKIaldW JIOIU, OJHAa  SKIHKa
nomepa y jikapHi. OKpiM 1IbOTO, HEaOUIKOTO pe30HaHCy HaOynu nofii y ciudi 2019
poky y M. Makiieka [lonenpkoi obmacti. Toml TaM mposiyHaao jaBa BUOYXH Yy
pe3yabTaTi SIKUX MmiaipBaHo AB1 OyaiBii. [IpaBoOXOpOHHMMHU OpraHaMH Mei IHIUIACHT
BU3HAHO TEPOPUCTUYHMM aKTOM. He MeHm HeOe3neYyHnuM Ta 3arpo3lIUBUM €
HEOJHOPa30Be BUABICHHA Y M. KuiB pizHOro pomy BUOYXOBHUX HPUCTPOIB. 3acobu
MacoBoi iHopMaIllii CIOBHEHHI MOBIJOMIJICHB MPO MOMIOHI «3Haxigku». Ha macts
CHerjaxicTaM BAaBajoCs BYACHO iX 3HEMIKOKYyBaTH. Jlesiki 3 IPUCTPOIB BUSBUINCH
MYJSDKaMH Ta HE Malld BUOYXOBO1 CHJIM, OJIHAK iX BUSIBICHHS CTBOPIOBAJO Oarato
KJIOTIOTIB Ta MpoOJieM MPaBOOXOPOHIIIM Ta BIAMOBIIHO HABOAWIO CTpax Ha
MePECIYHNX TPOMAJISH.

Okpemo caii BIAMITUTH MOJii, IO TMOB’s3aHI 3 MAISUIBHICTIO CEMapaTUChKUX
opraHizanid Ha cxoal YkKpaiHu. BHaciaigok 4oro pizko 30uTbIIMIACS KUIBKICTh

MPOSIBIB TEPOPUCTUYHHUX aKTIB. 30KpeMa, BOHM MOB’sA3aH1 3 MOCTIMHUMHU OOCTpLIaMHu
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3 MIHOMETIB NPHUBATHUX XUTJIOBUX OYyAMHKIB, PYWHYBaHHI LUISXIB CIIOJYYEHHS,
aeporopTiB, 3aJTI3HUYHUX MOCTIB Ta BOK3ajJiB, JIHIA 3B’SI3KYy, €JIEKTpPO- Ta
razonocrayanHs. OTxe, cliJ BBa)xaTu, W0 MHpodiemMa OOpOoTHOM 3 TEPOPHU3MOM
Ha0yJia BCECBITHBOI'O XapakTepy Ta NOTpedye K HANIIBUALLIOTO BUPIIICHHS.

Crnig miATpUMATH MO3UIII0 HAYKOBIIB, 110 TEPOPU3IMY MOKHA MPOTHAISTH JIMILIE
IUISIXOM 3acTOCyBaHHA y BianoBigHocTi 3 CtatyroM Opranizamii O0’eqnanux Harriit
Ta MDKHapOJHHM TPAaBOM, CTIMKOTO YCEOCSHKHOTO IIXOJy, BKIIOYAIOYH AKTUBHY
y4yacTh Ta CHIBPOOITHUUTBO YCIX JIepXaB, MDKHApOAHUX Ta pErioHaJIbHUX
oprasizaiiif, a TaKOX ULUISIXOM aKTUBI3alli 3yCWIb Ha HaLIOHAJIbHOMY pIBHI
[5,c.309]. Came muMm nuisixom minuia Hama jaepxasa. PatudikoBano MibKHapoOIHI
KOHBEHIIi1 Ta MiAMMCAHO JTBOCTOPOHHI YroJX MIOAO0 MPOTHIII POsSBaM TEPOPU3MY, a
TAaKOX CTBOPEHO BIAMOBIIHI Opranu O0poThOu 3 TepopusmMoM. OKpiM IBOTO,
3akoHO/MaBenb y KpuMmiHaapbHOMY KOAEKCI YKpaiHM mepeadadyMB HOPMH, IO
BU3HAYalOTh CKJIAaJM 3JI0YMHIB TEPOPUCTHUYHOrO crHpsMyBaHHS. J[o HuUX, 30Kpema,
Hanexath CcT. 258 «Tepopuctuunuit akt», cT. 258-1 «BTSIrHEHHS y BYMHEHHS
TEPOPUCTUYHOTO aKTy», CT. 258-2 «Ily0OiiuH1 3aKJIMKU O BUNHEHHS TEPOPUCTUIHOTO
akTy», cT. 258-3 «CTBOpEHHsS TEPOPUCTHUYHOI TPyHNu YM TEPOPUCTUYHOI
opranizaiii», cr1. 258-4 «CrpusHHS BUYMHEHHIO TEPOPUCTUYHOTO aKTy», CT. 258-5
«DinaHcyBaHHS TEPOPUIMY» [4].

BpaxoByroun mopii, ski Ha gaHWKA Yac BimOyBarOThCS B HaIlld JIepXkKaBsi,
Bepxosna Pana Ykpaiau npuitasiia 3axos Bin 12 ceprusg 2014 poky «IIpo BHeceHHs
3miH 10 3akoHy Ykpainu «lIpo 60poTe0y 3 TEepopu3MOM» II0JI0 MPEBEHTHBHOTO
3aTpUMaHHA Y pailoH1 MPOBEJCHHS aHTUTEPOPUCTUIHOT oreparlii 0cid, MPUUETHUX 10
TEPOPUCTHYHOI AiSITLHOCTI, HA CTPOK MOHAaa 72 roaunu»[3]. B 3akoHi BUBHAYAIOTHCS
0COOJIMBOCTI MPEBEHTUBHOTO 3aTPUMAaHHSI y paiiOHI MPOBEEHHS aHTUTEPOPUCTUYHOT
omepariii 0ci0, TPUYETHUX OO TEPOPUCTUYHOI MISNIBHOCTI 3 METOK 3aXHUCTY
TPOMAJIsH, IePKaBHU 1 CyCIUIBCTBA Bl TEPOPUCTUIHUX 3arpO3 Y PaiioHI IPOBEICHHS

JIOBrOTPUBAJIOI aHTUTEPOPUCTUYHOT Omeparlii.

63



Are, He3Baxalud HAa 3HAYHUM CYCHUIBHUN IHTEpEC, 4YITKOI KOHIEMIIii
TEpOpU3MY, AKa O 3 TOUKM 30py HAyKH PO3KpHUBaAjia CYTTEBI XAPAKTEPUCTUKH €T
HeOe3NneKkn 1, TUM CcaMHUM, BKa3aja Ha LUISIXM 11 3amoOiraHHs Ta CTBOPEHHS
MOXJIMBOCTEH MPOTU[III, TOKA IO HE po3poOJieHO. Y CHUCTeMi JepKaBHOTO
YIPaBIIiHHS Ma€ YTBEPAUTHUCS PO3YMIHHS TOTO, IO 311HCHEHHS] aHTUTEPOPUCTUYHOT
JISUTbHOCTI BUBHAYEHUMH CYO’€KTaMu OOpPOTHOM 3 TEPOPU3MOM € JIUIIE CKIAJOBOIO
JIep>KaBHOI TMOJIITUKU y JaHii cdepi, 110 MOBUHHA MaTH KOMIUIEKCHUHN XapakTtep 1
BUPIIIYBATHUCS HA 3acajaX CUCTEMHOI npoTuaii. OAHUM 13 IPIOPUTETHUX 1i HAMIPSMIB
Ma€ CTaTU YAOCKOHAJIEHHS 3alMO0DKHUX MEXaHI3MIB, CHPSIMOBAaHUX Ha YCYHEHHS
OPUYUH 1 YMOB, 10 MOPOJKYIOTh EKCTPEMI3M 1 TepopusM [7,c.16].

Sk BUAAETbCS, TOJOBHI HAINPSIMKH TMONEPEKEHHS TEepopu3My MOBHHHI
BKJIIOYATH:

1. [IporHo3yBaHHA TEPOPUCTUYHOI AKTHMBHOCTI 3 BHU3HAYEHHSIM i

MOXJIMBUX Cy0’ €KTiB.

2. BruiB Ha OCHOBHI SIBHIIIA 1 IPOIIECH B CYCIIIBCTBI, SIK1 CIIPUSIOTH POCTY
TEPOPU3MY.
3. [IpucikanHsg TEPOPUCTUYHUX AKTIB MPOTH ACPKABHUX 1 IPOMAJCHKUX

JisI49iB, 3aTpUMaHHS BUHHUX 1 Iepeiaya iX A0 Cyay, MPU IbOMY TyKe BaKIHBO, 100
MOKapaHHS OTPUMYBAJIM HE TUIBKM PAJIOBI BUKOHABIII 1 iX IOCIOHHMKH, aje 1
OpraHizaTopH TepOPYy, a TAKOXK Ti, XTO (pIHAHCYE TEPOPUCTUUHY TISITBHICTD.

4. [TonepemxeHHs 1 MPUCIKAHHS CXOXKUX 3 TEPOPU3MOM 3JI0YMHIB (3aXBaT
3apy4HHUKIB, TEHOLM/ I, UBEPCIS 1 1HIIII).

d. CmiBnpaimo MDKHApPOJHUX OpraHizamiii MO0 TOMEepe/HKeHHS 1
MPUCIKaHHSA TEPOPUCTUYHOT NisIbHOCTI[6,c.370].

BaxxnuBe 3HaueHHS Mae 00’ €IHAHHS 3yCWJIb Y MPOTHIIT TEPOPHU3MY BCIX CHI
nepkaBu 1 cycniaberBa. Ile 1 BepXHI eMIEIOHM NPEACTABHHUIIBKOI BiIagu, 1
3aKOHOJIABIII, 1 CTIETICTY>KOH, 1 MPAaBOOXOPOHHI OpPraHu, i 3aco0M MacoBoi iH(popMariii,
peniriiiHi Ta iHIi rpoMajachkki 00’ eqHanus [7,c.13].

TakuMm 4yumHOM, OOpOTHOA 3 TEPOPU3MOM MOTPEOyE KOMIUIEKCHOTO MIIXO.Y,

SIKUA TOBMHEH BKJIIOYATH 3aXOAM 1 €KOHOMIYHOTO, 1 MOJIITUYHOIO, 1 COIIaJbHOIO, 1
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mpaBoBOro xapaktepy. Lle goBroctpokoBa mporpama, peanizailisi sIKOi 3aJIeKUTh BiJl
Oaratbox ¢akropiB [8, ¢.56]. Ame H1 Ais KOro HEMa€e TAaEMHULI, WO pIlIIydl 1
e(heKTUBHI 3aX0/IM HEOOX1IHI B)KE€ ChHOTOHI.
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Kajinina A. B.,

HAyKOBUM CHIBPOOITHUK BIIALTY KPUMIHOJIOTTYHUX JTOCIIIJIKEHD,
KaHAUAAT IOPUANIHUX HAYK

(Hayxoso-0ocnionuii incmumym eusyeHHs: npooiem 3104UHHOCI
imeni akademika B. B. Cmawuca

Hayionanvnoi akademii npasosux nayx Yxpainu)

HOPMATHUBHUI BUMIP PE@OOPMYBAHHS CUCTEMMU 3AIIOBITAHHSA
3JIOYUMHHOCTI B YKPAIHI HA CYYACHOMY ETAII

1. 3akoHOmaBCTBO YKpaiHW 3 TEPIIUX JIHIB HE3aJIeKHOCTI HAIIO1 JIep)KaBU
NepMaHeHTHO nepeOyBae y cTaHi peopMyBaHHA. 3a Maibke TPUALSTH POKIB OYJo
CKacoBaHO, PO3POOJECHO, TPUUHIATO 1 BBEICHO B [III0 YHCIEHHY KIUIbKICTh
3aKOHOJABYMX Ta IHIIMX HOPMATUBHUX aKTIB, y TOMY YHCIi i y cdepi 3anoliranHs
3JI0YMHHOCTI.

l'omoBHy posib y QopMyBaHHI HOpMaTHBHOI 0a3u cHUCTEeMHU 3amoOiraHHs
3JIOYMHHOCTI  BIAITpalOTh  KpUMIHAJIbHE,  KPUMIHAJIBHO-TIpOLIECYaJIbHE  Ta
KPUMIHAJbHO-BUKOHABUE 3aKOHOAABCTBO. Y JIiTepaTypl TaHAEM LHUX Traimy3ei
3aKOHOJABCTBA, 00 €IHAHUX 3a3HAYEHUM (PYHKI[IOHAJIOM, OTpPUMaB Ha3BYy
«KPUMIHOJIOTIYHOTO 3akoHOjaBcTBa» [1, c¢. 352-353]. Opnak 1s Kateropis s
HAyKOBOT'O TEPMIHOJIOTIYHOTO amapary He € OJHO3HauyHow. Ha Hamy nymKky,
KPUMIHOJIOT1YHE 3aKOHO/JIABCTBO 32 CBOEIO CYTTIO MAa€ TEOPETUYHY, a HE MPAKTHUHY
IPUPOJY, T4, Y CyYaCHHX BITUM3HSAHHX peajlisfix, CKoOpile mTydyHui xapakrep. Ilim
KPUMIHOJIOTIYHUM 3aKOHOJABCTBOM MH TIPOMOHYEMO PO3YMITH JTOKTPHUHAIBHE
MOHSATTSI, IKMM MO3HAYAETHCS CYKYITHICTh 3aKOHIB Ta 1HITUX HOPMATUBHUX aKTiB, IO
PETYNIOIOTh CYCIUIBbHI BIMHOCHHU y cdepi mnpodijakTUKK Ta 3amoOiraHHs
MpaBONOPYILIEHHSIM B YKpaiHi [2, c. 140].

2. Posrmsimaroun «sApo» KPUMIHOJOTIYHOTO 3aKOHOJABCTBA, 3a3HAYMMO, IO Y
HayIll 3BEpPTAEThCS yBara Ha Te, IO YWHHE KPHUMIHAJIBHE Ta KPHUMIHAIBHO-
MpoliecyaabHEe 3aKOHOJIABCTBO HE ILJIKOM BIJIOBIAA€ KPUTEPISIM ONTUMAIBLHOCTI Ta
Cy4acHHUM TEHJCHIIISIM CTaHy 3JIOYMHHOCTI, 1 TOMY BOHO HE€ 3JlaTHE 3a0e3IMeUUuTH

HaJIeKHY IMPABOBY OXOPOHY 3arajbHONIOJICBKUX 1 HallOHAJbHHUX I[IHHOCTEH |[3,
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c.163]. g Te3a UUIKOM TOWHUPIETbCA ¥ HA KPUMIHAJIBbHO-BUKOHABUE
3aKOHOJABCTBO: BOHO HE € CTaOUIbHUM, MICTHTh 3acTapiii HOPMHU 1 PeaibHO HE €
edexTuBHUM y cdepl 3anodiranHs 3704nMHHOCTI (1el dakT Oyae iICHYBaTH, JOMOKHU
ICHY€ 3JIOYMHHICTh y MiCLISIX 11030aBJIEHHS BOJI1 B YKpaiHi).

Takok MOXHa BKa3aTH Ha HASBHICTh CYIEPEYHOCTEH MK HOpPMaMHU SIK
BCEpPEAMHI OJTHOTO HOPMATUBHOI'O aKTa, TaK 1 MDK PI3HUMH JOKYMEHTAMHU 1 B KOKHIN
3 BKa3aHUX Taly3ei, 1 MK ramy3sMu 3arajioM. He Mo)kHa He 3BEpHYTH yBary i Ha
NAaCUBHICTh 3aKOHOJABCTBA, IO PO3TJISANAETHCSA, OCKUIBKM Hapasi iCHye HHU3Ka
NPOTAJIMH, BUHUKHEHHS SKUX IIOB’s3aHE 13 HaJ IIBUAKAM PO3BUTKOM CY4acHOTO
riiobaizoBaHoro cBity (Hanpukian, KK Vkpainu He peryitoe nmutaHHs, 1MOB’sS3aHHI
31 3JIOYMHHOIO AISUTBHICTIO Yy cdepl MaWHUHTY Ta BUKOPHUCTAHHS KpPUIITOBAJIOTH,
3JIOBKUBAHHSMH JOCSITHEHHSMH O10J710T11, TEHETUKHU 1 T.MM. 31 3JIOYHHHOK METOIO,
BEJIMKOIO KUTBKICTIO MUTaHb 13 3a0e3nedeHHs iHdopmaliiHoi 0e3neKu CycrniibeTBa 1
Jep>KaBH TOIIIO).

3. PosnopomieHicTh HOPM  3aKOHOAABCTBA, M0 CKJIAJalOTh  OCHOBY
HOPMATUBHOIO 3a0€3MeUYEHHS] CUCTEMU 3aM00IraHHs 3JI0OYMHHOCTI B YKpaiHi, a TaK0XK
HasBHICTh O€3J114i JOJAATKOBUX HOPMATHBHUX aKTIB, IO 3IHCHIOIOTH Y TOMY YHCII
HOPMAaTHUBHE PETYJIOBAaHHS CYCIUIBHUX BIIHOCHH, IIOB’S3aHMX 13 3amo0OiraHHsIM
3JIOYMHHOCTI B YKpaiHi, ClIpusie akTyani3allii TAKUX MOJI0KEHb:

1) HEOOXIAHICTH PO3POOJICHHS HUIICHOI  KOHIEMIII KPUMIHOJOTTYHOTO

2) BUINPABMIaHICTh aKTyaJbHOCTI TEOPETUIHUX PO3POOOK y HAMPSIMI BUBUCHHS Ta
(dbopMyBaHHS BITYU3HSIHOTO 1 3apyO0i>KHOTO KPUMIHOJIOTIYHOTO 3aKOHOaBCTBA;

3) cucreMatu3arlisi HOpM, SIKHMHU PETYITIOIOTHCS CYCITUTbHI BITHOCUHH, TTOB’ I3aH1
31 3MIMCHEHHSAM 32001 KHOT TISITBHOCTI, X04a 0 Ha PiBHI IHKOpHOpAIlii;

4) yHidikamiss y TepCHeKTHBI HOPM, IO TOJIOBHUM YHHOM 3a0€3MeuyloTh
peanizairo npodiTaKTUKU 3TOYMHHOCTI, B €TMHUA HOPMAaTHBHUHN aKT Ta iH.

TakuM 4YMHOM, y CyYaCHHUX peaiisix HOpPMaTUBHUNA BUMIp CUCTEMU 3amO0IiraHHs

3JI0YMHHOCTI HpeI[CTaBHeHI/Iﬁ HC CHCTCMATH30BAHMM MACHBOM HOPM, TI'OJOBHHM
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«anpom» axux € KpuminanbHuil konekc Ykpainu, KpuminanbHuil npouecyaibHUn
KoJiekc Ykpainu Ta KpumiHanbHO-BUKOHABUMN KOAEKC YKpaiHHU. 3Ba)kalouu Ha
NEPCHEKTUBHICTh pe(OpMyBaHHS BITYM3HSHOTO 3aKOHOJABCTBA, HAyKOBlI Ta
3aKOHO/aBY1 PO3pOOKU y HampsiMi POpMYyBaHHS KPUMIHOJIOTTYHOTO 3aKOHO/IaBCTBA B
VYkpaiHi € BUMIpaBlaHUMU Ta aKTyaJbHUMHU.

Cnucok niTepatypu:

1. I'ycapoB C. KpumiHonoriune 3aKOHOAABCTBO. VKpaincvbka KpumiHoNo2iuHa
eHyuknonedis / 3a 3ar. pen. B. B. Uepnes, B. B. Cokypenka ; ynopsan. O. M. JIxyxa,
O. M. JlurBunoB. — XapkiB-KuiB : Xapk. Hall. yH-T BHYTp. cripaB ; Hail. akaza. BHYTp.
copas, Kpumin. acou. Ykpainu, 3onota muns, 2017. C. 352-353.

2. Kamnina A. B. KpuminosoriyHe 3akoHOAaBCTBO B YKpaiHi: CcTaH Ta
NEPCIeKTUBU PO3BUTKY. Bicnuk Acoyiayii xkpuminanvnozo npasa Ykpainu. 2019.
Ne 1. C. 135-146.

3. Cminbko J[. C. EdextuBHiCTh HOPM MpaBa Ta YJOCKOHAJICHHSI 3aKOHIB SIK

BOXJIMBI yMOBH OOpPOTHOM 31 3JIOYMHHICTIO. Bichux Xapxiecvkoco yuieepcumemy

imeni B. H. Kapasina. Cepia «llpasoy». 2015. Ne 19 (1151). C. 162-155.

Kosagais M. B.,

3aBigyBay Kadeapu aaMiHICTPaTUBHO-TIPABOBUX JUCIUTLIIH
KaHJIUJAT IOPUANYHUX HAyK, podecop

(JIvgiscoKuil Oeporcashuil yHisepcumem 6HYmMpIiuHix cnpas)
Ecimon C.C.,

JOTICHT Kadepu aaAMIHICTPATHBHO-TIPABOBUX JUCITUTLIIH
KaHJIUJAT IOPUANYHUX HAYK, TOLEHT

(JIvgiscokuil OepaicasHull yHigepcumem 6HYmMpIUHIX Cnpaes)

IOPUJIUYHA NMIPEBEHIIIS IK IPABOBUI ®EHOMEH

[lo3HaunTH BUIM HOPUAMYHOI MPEBEHIIT 3HAYUThH JATH KIacH(IKalilo AAHOTO
sButia. s iboro HeEOoOXiAHO 3aMaTh KpuTepii kiacudikarii Ta po3iIuTH MPEeBEHITIT
Ha BHJIM BIAMOBIIHO JI0 BUALIAIOTHCS KpuTepissMu. OJHUM 3 HAHOLIbIIT PO3pOOICHUX

KpUTEPIiB, € KpUTEPiid, 10 PO3JUISE IOPUIUYHY MNPEBEHIII HA BUJU 3a Tady3siMHU
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mpasa.

Inest momepemKeHHS 3JIOYMHHOCTI TPOHHM3YE BCIO CHCTEMY KPHUMIHAIBHO-
NpaBOBUX IHCTUTYTIB. Hopmu iHmIMX ramy3edl mnpaBa (aAMIHICTPATHUBHOTO,
LIUBUIBHOTO, CIMEMHOr0, TPYJOBOr0) BIIIrParOTh JOMOMDKHY pOJb Yy IMPABOBOMY
3a0€3Me4YeHH] KPUMIHAIBHOI MPEBEHIIIl, MII0YM HAa PaHHIX CTaAisiX NpoQLUIaKTUKU
3JIOYHHIB, JI€ IPOSIBIISETHCS TOMEPEIHKYBATBHIIA XapaKTep.

IOpunnyna npeBeHiiss MOXe ICHYBaTHM B IHIIMX Tally3sX MpaBa, OCKUIbKU B
KOKHIM rany3i nmpaBa MO>KHAa BUJUTUTH HOPMH 3 MOINEPEIKYBaIbHUMU IUISIMU a00
3aBJaHHAMU. ICHye KOJO aBTOpIB, KOTpI poOMSIM CpOOM MOCHIIKEHHS OKPEMHUX
BUJIB IOPUAMYHOI TMpeBEHIlI a00 MNPUIUTMIM YyBary MNpPEBEeHTUBHUM (QYHKIINA B
OKpeMUX Traiy3six npasa [1, c. 15].

AMIHICTpaTUBHO-TIPABOBA TPEBEHIliS TPa€ BEIMYC3HY POJIb B CTPUMYBaHHI
3pOCTaHHS HEOE3NMEeKU BIAXWICHb Yy TOBEIHII, 100 BUMHEHI J1i 10 MepepocTaiid B
3JI0YMHY, BUKOHYE BUXOBHY (DYHKIIIO, JONIOMarae ycyBaTH NMPUYMHU TOBEIIHKHU 32
JIOTIOMOTOI0 aJIMIHICTPATUBHOI BiATIOBIAILHOCTI.

KpuminansHO-TIpaBOBa MPEBEHIlIS 100 OUIBIIOTO BIUIMBY KpPUMiHAIBHOT
BIJIMOBIIAJIBHOCTI  37]aTHAa TMOCAA0MTH a0o0 JIKBIAYBaTH NPUYMHU 3JIOYHMHHOT
MOBEIHKH 1117 BILTMBOM KPUMIHAJIBHOT BIJITOBIIaJIbHOCTI.

JloCmKYI0UM BUAM FOPUANYHOT MPEBEHINIT B rajay3sx IpaBa JOIUILHO 3asBUTH
PO HASBHICTh CKJIQJHOI rajy3eBOi CTPYKTYPH IOPHUIWYHOI MPEBEHIIII, 110 BKIIOYAE
BU/IM Ta IIIBUAIH.

dinaHcoBa IOpUAMYHA TPEBEHIlST MOXe OyTH TpeacTaBiIeHa HACTYIMHUMHU
MIIBUIAMU: TIOJATKOBAa IOPHUJIMYHA IPEBEHIlISA, OOJKETHA IOPHIAWYHA IPEBEHITISA,
0aHKIBChKa IOPUAMYHA MPEBEHIIISI, BATIOTHA IOPUANYHA TIpeBeHIlid. [lane BUIiIeHHS
IMIIBHIIB MOXJIMBO 3aBISKH TOMY, IO ICHYIOTH BIANOBiHI BHIW HOPUAUIHOT
BIIOBIAJIBHOCTI.

BiamoBigHO 10 €1eMEeHTIB, CKIIaJIOBUX CHCTEMH IIpaBa, MOYKHA BHIUIHTH YOTHPH
BUJIM IOPUJWYHOI MPEBEHIIi: 3arajbHO IpPaBOBa MPEBEHIIs, rajay3eBa MPEBEHIIS,

MIPEBEHIIIS TPABOBUX 1HCTUTYTIB, IPEBEHIIISI HOPM IpaBa.
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Taka kmacudikaiiss CHIBBIAHOCUTBCS 31 CTPYKTYPHUMHU €JIEMEHTaMH CUCTEMU
npaBa. OTKe, MOXKHA CTBEP/KYBaTH, IO CYKYHHICTh BU[IB FOPUIUYHOI MPEBEHIIIT
YTBOPIOE CUCTEMY, KA BUPAXAETbCA B €IHOCTI Ta y3TOHKEHOCTI, 00'€IHaHHS BUIB
MpeBeHIi Bl MalduX BUAIB, B OUIbII BEJIMKI BUAM. 3arajibHO MpaBOBa IPEBEHIIS
3HauYMMa JJIsl BCIX Tally3ei mpaga.

Hamnpuxmnan, BignosinHo a0 Konctutyiii YkpaiHu gepxaBa TapaHTye 3axUCT
npaB 1 cBOOOJ JIOJMHU Ta rpoMmansHuHa. L{g puca akryanbHa B Oyab-sikiil cdepi
pPEryibOBaHUX NPAaBOM CYCHUIBHMX BIZHOCHH. PakKT TOro, mo mpasa 1 cBOOOAH
3HAXOJATHCS M1l 3aXUCTOM JIEPIKaBH, € MIPEBEHIIEIO.

Haii6inpmr  po3pobiieHuMu B Haylll BHUAAMH IOPUIWYHOI TMpeBeHLIi Ha
rajly3eBOMYy piBHI € KPUMIHAJbHO-TIPaBOBa 1 aJMIHICTPATUBHO-TIPABOBA IMPEBEHILIs,
HIII BUAM IOPUIUYHOT PEBEHIIIT 3a ray3eBOI0 HAJIEKHICTIO.

OTOTOXHIOIOUM TPABOBUIM  IHCTUTYT 3 CYKYINHICTIO B3a€MOIMOB'SI3aHHUX,
IPABOBUX HOPM, 1[0 TPYIYIOTHCS 33 IOPUIUYHUM 3MICTOM 1 PEryTIOI0YHUX BiIMOBITHO
NEBHUN BUJ CYyCHUIBHUX BIAHOCHH, Ha3BEMO SIK MPUKIAA 1THCTHUTYT TPOMAaJICHKOTO
KOHTPOJIO, OCKUIBKM BIH BBaXXAEThCS OJHUM 3 IHCTPYMEHTIB TONEpPEIKEHHS
BUIAIKIB CBaBULIA IIOCAOBUX OCI0.

["oBOpsiuM TIPO HASIBHICTH MPEBEHIIIT HOPMH TIpaBa, JOCUTh MPUBECTH B MPUKIIA]T
OyIb-IKy HOPMY, SIKa Ma€ Ha MET1 HEeJOMYIICHHS MOPYIICHHS CYCIiIbHUX BiTHOCHH,
COITIaTbHUX 3B'SI3KiB, MPAB TPOMAJISH, KOJICKTUBIB 1 OpraHi3airii.

HazemMo Buau ropuau4HOi IpeBeHIi] 3a cy0'ekTamMu mpaBoBoro BIUMBY. [lo
JaHIN TMiJICTaB1 ICHY€E 3arajbHa 1 MpruBaTHA MIPEBCHITIS.

3aranbHa MPEBEHIIIS aJlpecoBaHa HEBU3HAYCHOMY KONy rpoMajsiH. Hampuxnan,
KOMEH/IAHTChKA TOJMHA K NMPEBEHTUBHUHN 3axil. [IpmBaTHa mpeBeHIlis aJpecoBaHa
KOHKPETHUM 0c00aM, $IKI TOTEHI[IHHO MOXYTh CTBOPUTH HEraTUBHI HACIIIKH,
HaIpUKIIaJl, aMIHICTpATUBHE 3aTpUMaHHsS SIK MPEBEHTUBHUU 3axij, CIpPSMOBaHa Ha
Te, MO0 HE IOMYCTUTH peajizaiiio nependadyBaHOi KPUMIHOTEHHOI MOTHBAIIil
0co0u.

[IpuBaTtHa mpeBeHIlis Jii€, KOIU CTPUMYE HETAaTHBHY IOBEJIHKY MOPYIIHUKA B

Maii0yTHbOMY. [IpuBaTHA MpeBeHIIIsl TOMOBHIOE Ta KOHKPETU3YE 3aralibHy IOPUIUUHY
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NpeBeHlli  Yepe3  ILUIECHpPSAMOBaHICTb,  TEPMIHOBICTb,  JIOKAJNI3alll0  Ta
IHAUBIAYyaIi3alil0 MPEBEHTUBHUX BIAHOCHUH, MOXE BHpa)xaTUCs B OOMEXEHHI
MO>KJIMBOCTI 3/1MCHIOBATH HENpPAaBOMIpHI [ii, y BIUIMBI 3a JOMOMOIOIO 3aXOJiB
BIIMOBITAJILHOCTI, B CTUMYJIOBaHHI OCI0 JO TIPaBOMIpPHOi TMOBEIIHKUA Yepe3
HEraTHBHI Ta MO3UTUBHI caHKIii CrneniajgbHa MPEBEHIIS OCATAETbCS (PAKTUUHUM
BIUTABOM  TIOKapaHHS, sKE TPHU3HAYAETBCS  IHAMBIAYaTbHO IS  KOXKHOTO
NPABOMOPYITHUKA, TOAI SK 3arajbHa IMPEBEHIS MICTUTh CIEMEHT MPUMYCY B
MOTEHII] Ta BIUIMBA€E HA BUOIp MOBEIIHIII.

[IpodinakTuyHe BIIMB HOPM NIABUILYETHCS B TIM Mipl, B fAKiii HaceleHHs
NIEPEKOHYETHCS, 1110 HOPMH JIHCHO 3aCTOCOBYIOTHCS Ha mpaktuili. Komu gocsraerses
MeTa TPHUBATHOI NPEBEHIIl, IOCATAIOThCSA 111 3arajibHOl mMpeBeHIlii. BuIbIIicTh
BUYCHUX PO3UISE 3arajbHe Ta CIeIiaJbHe TonepeKeHHs ab0 BILIUB.

3aciyroBye Ha yBary kiacudikailis OPUIAYHOT MPEBEHIlI 00 3aXOJiB,
KJIacu(iKyrO4H MPaBOBi 3aX0/H MOMEPEIHKEHHS 3I0YMHHOCTI 3aJI€KHO Bl iX 3MICTY,
BUJUISIIOYM HEUTpaNi3yloud Ta pETyISTOPHI 3aXodu. 3a XapaKTepoM 3aXo0jiB
NOMEpe/KeHH:  HEeUTpalizyloua  MPeBEeHIlisA;  perjiiaMeHTyloua  IpEeBEHILis.
Hetitpanizyroda mpeBeHIIis BKJIIOYA€E 3aX0JIM MO0 HeWTpai3alii yMOB HEraTHBHUX
auil. Jlo Takux 3axoJliB MOKHA BiTHECTH TOJIOKeHHs [IpaBun mopokHBOTO pyXy
PO MIBHJKICTH TPAHCIOPTHOTO 3aco0y. Boiit 3000B's3aHMIl BECTH TPaHCIIOPTHHUI
3aci0 3 TaKOW IMIBUAKICTIO, OO MaTH MOCTIMHUN KOHTPOJIb 3a PYXOM, a B pasi
HeOe3MeKHU, BKUTU 3aX0/1B JJI 3MEHILIEHHS IIBUIKOCTI.

PermamenTyroda mpeBeHIlisI BKIIOYAE TOPSIOK  3aCTOCYBaHHS — 3aXOiB
nonepemxkeHHss. Cam 1o cobi MOpAIOK Mae Ha MeTi momnepemkenHs. Hampukian,
MOPSAIOK  3aCTOCYBAaHHS 3alOODKHOTO 3aXO0Jy Yy BHUIJSAI B3SATTA MM BapTy
pernamentyernsesa KIIK Ykpainu.

VY 3aKkoHi CKa3aHO, IO B3ATTA I BapTy SK 3aMOODKHHUIA 3aXiJ 3aCTOCOBYETHCS
3a CyIOBHM DPIIIEHHSM IIOJO IiI03PIOBAaHOTO a00 OOBMHYBAUEHOTO Yy BYMHEHHI
3JI0YMHIB, 3a SIKI KpUMIHAJbHUM 3aKOHOM I[epea0ayeHo MOKAapaHHS Yy BHIJIAII

11030aBJICHHS BOJI1 MPU HEMOMJIMBOCTI 3aCTOCYBAHHS 1HIIUMN, M'SKIIO0, 3alI001KHOTO
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3axX0.y .

[HIIUM TPUKIATOM MOXKE CIYKUTH TIOPAIOK TPOBEACHHS OINEPATUBHO-
PO3IIYKOBHUX 3aX0/iB. 3akoH «IIpo onepaTUBHO-PO3IIYKOBY JIsNIbHICTBY BKa3ye, 110
MIPOBEJICHHS OINEPAaTUBHO-PO3IIYKOBUX 3aXOJIB, SIKI OOMEXYIOTh KOHCTHUTYIIIHHI
mpaBa Ha TAEMHHUIO JIMCTYBaHHSA, TENC(POHHUX TIEPETOBOPIB, IOMITOBHX,
TenerpadHUX Ta IHIIMX MOBIAOMJIEHb, MEPEAAHUX MEpPEXKaMU EJIEKTPUYHOro Ta
MIOIITOBOTO 3B'SA3KY, MPAaBO Ha HEJIOTOPKAHHICTH JKHUTJIA, JIOMYCKAETHCSA Ha ITiICTaBi
CYJIOBOTO pillIeHHS MPU HAsBHOCTI NMEBHOI 1H(OopMaIrii.

PosrnsiHyBIIM MiAXOAM A0 MOHATTA Ta KiacuQikaiii IOPUAUYHOI MPEBEHIII] B
HayIli, CTa€ OYCBUIHUM, IO IOPUJIMYHA MPEBEHIISI OararorpaHHa, Ma€ KOMIUICKCHY
paBOBY TPUPOJY, a MPEBEHTHUBHI HOPMHU TMIAMOPSAKOBAHI CHUTBHIA METH —
IOPUIMYHOI pEerIaMeHTAIlll TMPOIeCy BHUIIEPEIHKAIOYOTO IPABOBOTO PETYITIOBAHHS
NOBEIIHKK CYyO'€KTiB TpaBa I TOMEPE/HKCHHS HETaTUBHUX COIiaIbHO-TIPABOBHX
SIBUIIL.

B ropunuuniii miTepaTypi NepeBa)kKHO IMAHY€E «OXOPOHHA KOHIICTIIIS» PO3YMIHHS
IOPUIMYHOT  TIpeBeHIlii. BiAmoBigHO [0 KOHIEMI, MOPUANYHA PEBEHIIISA
PO3MIISIAAETHCS B SIKOCTI OJHIET 3 IIIeH MOKapaHHs, OAHOYACHO (PYHKITIT FOPUANIHOT
BIIITOB1JAJIBHOCTI.

[HCTpYMEHTAIPHO-METOIOJOTIUHMIM ~ TIOTEHINIAJl ~ KaTeropii  «IpEeBEHIIisN»,
«IPEeBEHTHMBHA (YHKIIIS», «IPEBEHTUBHUN 3aci0», «IPEBEHTHBHE pETYIIOBaHHS /
BIUTUB» BUKOPHUCTOBYETHCS B IOPUIUYHMX HAYKaxX, SKI BUBYAIOTH MMYOJIIYHI Ta
mpuBaTHI rany3i mpaBa. CnoctepexyBaHuUU aucOamaHC MoOXe OyTH yCYHYTHH
THCTUTYIIOHATFHUM TIIX0J0OM PO3YMIHHS IOPUAMYHOI NMPEBEHIlII B HAYIll, KU 110
IIUX TP B HAyIll HE CKJIABCSA. B OCHOBI JICKUTH YABJICHHS MPO IOPUIAUYHY MPEBEHIIIT
SK KOMIUIEKCHUHM THCTUTYT MpaBa.

Jlane po3yMiHHS JO3BOJIUTH OUIBII IMHPOKO TOTIASHYTH HA CHCTEMY
MPEBEHTUBHUX 3aXO0/IIiB 1 IPEBEHTUBHE PETYTIOBAHHS.

AHaJli3 HayKOBHX Mpallb IO0Ka3aB, IO B IOPHUCIPYACHINI €IWHA TMO3HUIIIsS
PO3YMIHHSI MPEBEHIIi BIIACYTHS. Y Tally3€BUX 1 NPUKIAJHUX IOPUIUYHUX HAyKax,

mpamsgx B Teopii IpaBa IOPUAUYHY NPEBEHIIlT PO3YMIIOTh K HAMNPSIM JISJIBHOCTI
72



Hanpsamu peghopmysannsn kpuminanvnoi ocmuyii 8 Yxpaini

Jep’KaBH, KOMIUIEKC MONEpPEKYBAIBHUX 3aXO/diB, CUCTEMY MOIMEPEIKYBAIbHUX
MpaBOBUX 3ac00iB, SIK CYOIHCTUTYT IHCTUTYTY aJAMIHICTPATUBHOIO MPUMYCY, SK
HaIpsM IPABOBOTrO BIUIMBY (()YHKIIOHATBHUAN MIX1]).

KOpuanyna npeBeHIIs 11e KOMIUIEKCHE PaBOBE SIBUILE, PO3YMIHHS SIKOTO CJIiJT
3M1MCHIOBATH B JBOX OCHOBHUX AaCIMEKTaX: IHCTUTYIIHHOMY Ta (PYHKIIOHAJBHOMY.
Byayun KOMIUIEKCHUM MDKraiay3eBUM IHCTUTYTOM IpaBa, IMPEBEHIIS MPEICTaBIIsE
BITHOCHO CaMOCTIHHY HOPMAaTUBHY CHUIBHICTh, 1[0 O00'€IHy€ TOBEIIHKOBI
(MaTepianbHI Ta MPOIECyalibHI), Ta CIEliali30BaHl MPaBoBl HOpMHU (ediHIMii, 1L,
MPUHIMIKN) K1 B CYKYMHOCTI MIJIErNi COUTBHIA METI — IOPUAMYHOI perjamMeHTallii
IpOLIECY BUNIEPEIKAIOUOTO TPABOBOTO PETYIIOBAHHS.

VY (dyHKIIIOHATFHOMY aCTEKTI MPEBEHIIISI PO3TISIAETHCS K HAMPSAM MPaBOBOIO
BIUIMBY HA CYCHUIbHI BIJHOCHHH, Y MeXaxX sIKOro 3abe3neuyerbcs MpodiiakTuka
OPOTUIIPABHOT MOBEAIHKM, MPOTHO3YBAaHHS IMOBIPHICHUX PHU3HKIB MEPCIEKTUBHUX
BUKJIMKIB 1 3arpo3, 3 BUPOOJEHHSIM MOJIEIbHUX CTAHJAPTIB ONTUMAIBHOTO MTOBEAIHKI
B MPOOJIEMHUX CUTYAITisIX.

Crncox nitepaTypu:
1. Jlakiituyk . O. AQMiHICTpaTUBHO-TIPaBOBE 3a0e3MEUYeHHS! MPEBEHTHUBHOT

JUSTTBHOCTI TOMIIT: IKC. ... KaHa. opua. Hayk: crell.: 12.00.07. Kuis, 2019. 219 c.
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Kpaiinuk I'.C.,

HAyKOBUH CHIBPOOITHUK BIAALTY JOCIIIKEHHS MPOOIeM
KPUMIHAJIBHOTO MPOIIECY Ta CYJI0YCTPOIO,

KaHJUJAT IOPUIUYHUX HAYK

(HAI BII3 imeni akademixa B.B. Cmawuca HAIIpH Yxpainu)

MPOMNO3UIIII TA 3AYBAXKEHHS II1OJIO ITIPOEKTY 3AKOHY YKPAIHHU
«ITPO BHECEHHS 3MIH JIO JESAKUX 3AKOHOJIABUNX AKTIB
YKPAIHM IIOJ0 NIJIBUIIEHHS EGEKTUBHOCTI NPOTHU I

KOPYIIIIi BOKPEMHUX IPABOOXOPOHHHUX TA IHIIUX
JTEPXKABHUX OPTAHAX» (PEECTP. Ne 3133 BIJI 28.02.2019 P.) TA
AJIBTEPHATUBHUX 3AKOHOIIPOEKTIB

OCHOBHE THUTaHHS, IO PO3TJAIAETHCSA Y BKAa3aHMX MPOCKTaX 3aKOHIB YKpaiHU
(peectp. Ne 3133 Bim 28.02.2019 p. [1] Ta anpTepHATHBHHX 3aKOHOMPOCKTaX 3a
peectpamiitaumu Homepamu 3133-1 Big 12.03.2020 p. [2], 3133-6 Bixg 13.03.2020 p.
[3], Ta iHmumx 3akoHonpoekTax (3133-2 Bix 12.03.2020 p., 3133-3 Big 12.03.2020 p.,
3133-4 Bin 12.03.2020 p., 3133-5 Bix 13.03.2020 p., 3133-7 Bix 13.03.2020 p., 3133-
8 Big 13.03.2020 p., 3133-9 Big 13.03.2020 p., 3133-10 Bix 13.03.2020 p., 3133-11
Big 16.03.2020 p., 3133-12 Bix 16.03.2020 p., 3133-13 Bix 16.03.2020 p.) — moxao
JOIUTBHOCT1 3BUIBHEHHS 3 POOOTH TPAIiBHUKIB, SIKi OyIyTh BH3HAaHI BUHHUMHU Y
BUYMHEHH]1 KOPYIIIMHUX aJMIHICTPAaTUBHUX MPABOMOPYIIEHb (HAWOLIBII CyTTEBA
BIIMIHHICTD Yy 3MICTI 3aKOHOTIPOEKTIB IOJIATa€ y TOMY, UM 3BUIBHSATH IpaIliBHUKIB
IIPAaBOOXOPOHHUX  OPraHiB 3a  BUMHEHHSA  OYJb-IKOTO  aaMIHICTPATHBHOIO
MIPABOMOPYIICHHS, IOB’S3aHOTO 3 KOPYIINED, Y JIUIIE 332 BUYUHEHHS OKPEMHX
aJMIHICTPATUBHUX MPABOMOPYIICHB, OB’ A3aHUX 3 KOPYIIIIEIO).

BpaxoByroun cycniapbHy HeOE3MeuHICTh aaMIHICTPATUBHUX TMPAaBOMOPYIICHB,
sKa, HA JyMKY OJIHUX JOCTIJHUKIB B3araji BIICYTHsS, a Ha AYMKY IHIIUX — HasBHa,
MPOTE€ 3HAYHO TIOCTYMAEThCA CYCHUIBHIM HEOE3MEYHOCTI 3JI0YMHIB, BBaXKalo
HEJIOIIJTBHAM 3BUTRHEHHS OYJb-SKUX TPAIliBHUKIB YCIX MPaBOOXOPOHHHX OpraHiB
VYkpainu y 3B’s13Ky 13 BUMHEHHSIM aIMIHICTPATUBHUX MPABOMOPYIIEHb, Y TOMY YUCHI

KOPYHIIHHUX.
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3rigHo cT. 3 KoHcTuTyii YKpaiHu JIFoAMHA BU3HAETHCS HAMBUILOIO COLIAJIBHOIO
LIHHICTIO, 2 TOMY OOMEXEHHs IpaB MpPaliBHUKIB MPaBOOXOPOHHUX OpraHiB Ha
Mpaio, Ha COLIAThHHUHA 3aXHCT TOIIO y 3B’S3KYy 3 BUMHEHHSM aJMiHICTPATHBHOTO
KOPYMIIHHOTO MPABOMOPYIICHHS € HENPUHHATHUM. TaKoXX MPUUHSATTS BKa3aHUX
3aKOHOIPOEKTIB MOXE€ HEraTUBHO BIUIMHYTH Ha HE3QJIEKHICTh MPALIBHUKIB
MIPaBOOXOPOHHUX OPraHiB, 110 HE BIAMOBIIATUME METI iX AISIBHOCTI.

Cnin 3a3Hauntu, mo Pesomiouis Komitety minictpiB Panu €sponu (97) 24
«IIpo nBamuATh NPUHLUIIB OOpOTHOM 3 KoOpymnuiewo», nupuitHiTa Komirerom
MIHICTpiB 6 nucTtonana 1997 p. na 101-if cecii, y . 2 MICTUTb MOJIOKEHHS, 11O CJIIJT
«eapanmyeamu GU3HAHHS HAYIOHANbHOL MA MINCHAPOOHOI KOPYNYII KPUMIHATILHOIOY.
8ION0BIOAILHICMb 30 KOPYNYIUHI OisHHA Ma€ Oymu nuuie Kpuminaiohooy [4].

Ha nanuii yac y Komekci Ykpainu mpo aaMiHICTpaTHUBHI MPaBONOPYUICHHS
icHye tiaBa 13-A «AAMIHICTpaTUBHI NPABOMOPYILIEHHS, MOB’S3aHI 3 KOPYMIIEIO»
(ctranom Ha Oepesenp 2020 p. ix HamiuyeTrbes 9), mo cymnepeduTh Pesomrormii
Kowmitery minicTpiB Pagu €Bpornu (97) 24 «[Ipo nBaansaTe npuHIUIIB 00pOTHOH 3
Kopymiieo» Bix 6 mucronana 1997 p., oCKUIBKM 3a KOPYMIIIHHI MPaBOMOPYIICHHS
nepeadaveHa aAMiHICTpaTHBHA, a HE KPUMIHAJIbHA BIIIOBIIAJIbHICTD.

Boanouac, y 3akonompoekti Ne 3133 Hane:XHUM YMHOM BH3HAUYE€HA METa —
«BUIMPABICHHS OKPEMUX HETOYHOCTEH Ta HEY3TrO/KEHOCTEH, MPUTAMAHHUX 3aKOHAM
VYkpainu «IIpo nepkaBHy 0XOpOHY OpraHiB Jep:KaBHOI BIau Y KpaiHu Ta MOCaTI0BUX
ocio» (ct. 16), «IIpo mpokypatypy» (ct.cT. 27, 51, 54, 64), «[Ipo Hamionansue
aHTUKOpYTIiHe O60po Ykpainu» (ctT. 6), «IIpo epxaBHe 6topo po3ciimyBaHby (CT.
11), a TakoXX TpPHUBEACHHS X MOHATIMHOTO amapary y BiAMOBIAHICTH JO IMOJOXEHb
3akony VYkpainum «[Ipo 3amoOiranus kopymiii». OmgHak peanizailisi Takoi METH
MOXXJIMBAa JIBOMa NUISIXaMd: 1) HEMONUTPHUM - BHECEHHS 3MIH y BKa3aHl 3aKOHU
IIUISIXOM HAJIaHHS MOXIMBOCTI 3BUTBHEHHSI YCIX MpAaIliBHUKIB BKa3aHUX OPraHiB 3a
BUYMHEHHS OYAb-SIKOTO aJAMIHICTPATUBHOTO KOPYIIIITHOTO MpPaBOMOPYLIECHHS YU

HaBITh OKPEMUX TaKUX MPaBONOPYIIEHb; 2) NPUUHATHUM — BHECEHHS TaKUX 3MiH, SIK1
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JO3BOJISIOTh 3BUTBHEHHS 3 TOCaaud JMIIe y pa3i HaOpaHHS 3aKOHHOI CHJIH
O0OBHHYBAJILHUM BHPOKOM CYIY 32 BUNHEHHS KOPYMIIHHOTO 3JI0YNHY.

OxpeMoro pgocnikeHHs W BHeceHHs 3MiH BepxoBHoro Panoro VYkpainu
noTpedye meperik KOPYMIIHHUX 3JI0YUHIB, 10 HA JAHUW 4ac MICTUTHCS y MPUMITIN
1o ct. 45 KpuMminaneHoro xojaekcy Ykpainu (uunnuit 3 2001 p.), miciga HaOpaHHS Yy
2010 p. umna”octi KouBeniii Opranizamii O6’ennanux Hariii npoTu Kopymitii.
30kpeMa, CiiJ pO3MJISHYTH THTAHHS TPO BU3HAHHSA KOPYIIIHHUM 3J0YHHOM
neramizamii (BiIMHBaHHS) JOXOMIB, OJIEPKAHUX 3JIOYMHHHUM MUISXOM, SK TOTO
BuMarae unHHa g Ykpainu Koueniiiss Opranizanii O6’ennanux Hamiii npotu
kopymuii). Takoxk 70 ICHYI0YO1 CUCTEMH KOPYMUIHHUX 3JI0YMHIB MPOMOHYIO A0JATH
3nmo4ynHu, nependadeni cr.ct. 149 «Topriens moasmu», 160 «Ilinkyn BuGopis,
ydacHUKa pedepeHayMy» TOIIO.

CytreBoro pedopmyBanHs noTpedyroTsh Kogekc Ykpainu npo aaMmiHicTpaTUBHI
npaBonopyuieHHs Bix 1984 p. Ta 3akon Ykpainu «IIpo 3amobiranHs KOpyImiii» Bij
2014 p. 3okpema, ct. 172-5 Komekcy VYkpaiHu mnpo aaMiHICTpaTHBHI
npaBonopyieHHs  «llopyiieHHs  BCTaHOBJIEHHX 3aKOHOM  OOMEXEeHb  II0JI0
oJlep KaHHsS TOJAPYHKIBY», IO J03BOJISIE€ OJEPKYBAaTH MOJAPYHKU BiJ MIIJIETINX Ta
IHITUX 0Ci0, Y TOMY YHCII CIIY’)KOOBUX OCi0 MPAaBOOXOPOHHHUX OpraHiB Ta CYIIB, IO
4acTo € TMEepPeayMOBOIO KOpPYMIi abo «3aByalbOBaHOIO» KOpYIHIli€l0. Y Oaratbox
1HO3eMHUX KpaiHax ojep)KaHHS OyAb-sSKUX MOJAPYHKIB JIEPKABHUMHU CITYKOOBIISIMH
BiJl KOJIeT a00 MiJIETIUX CYBOPO 3a00POHEHO, OKPIM MOJAPYHKIB BiJl OJU3BKUX OCI0
Ta poanyiB. 3akoH YkpaiHu «IIpo 3amoOiranHs Kopymmii» y CcT. 1 MICTHUTh Take
BU3HAYCHHS «KOPYIIIIIHHE PABOMOPYIIECHHS - JISTHHS, 110 MICTUTh O3HaKU KOPYIIIIii,
BYMHEHE 0CO000I0, 3a3HAYEHOIO Yy YaCTHHI TEpIIiid ctaTTi 3 1boro 3aKkoHy, 3a sKe
3aKOHOM BCTAaHOBJICHO KpHUMIHAJIBHY, AUCIHUIUIIHAPHY Ta/ab0 IHMBIILHO-TIPABOBY
BIIMMOBITAJIBHICTEY, IO TEXK He Bignmosigae 1. 2 Pesomorii Komitery minicTpiB Paau
€pporu (97) 24 «llpo nBamuaTh NPUHIMUIIB OOPOTHOM 3 KOPYMINi€ro» Bix 6
muctonana 1997 p.

MoxHa TOTOJUTUCH 3 AYMKOIO (paxiBUiB ['0JOBHOrO HayKOBO-€KCIEPTHOIO

ynpaBiiHHg BepxoBHoi Pagm VYkpainum, 110 BU3HAHHS OJHIEIO 3 TIJACTaB JJIA
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3BUIbHEHHS [lupektopa HABY HaOpanHsi 3aKkOHHOI CHUJM PINICHHSM CyAy IIpo
NPUTSATHEHHS  WOro 10  aAMIHICTPATUBHOI  BIANOBLAAIBHOCTI 332  OKpeMe
aJAMIHICTpaTUBHE NPABOMOPYIUEHHS, LI0 HE IMOB’s3aHe 3 KOPYIILIEI, B3arail
HEMO>KJIMBO OOTPYHTYBATH. AJIKeE AJis1 Oy/1b-SIKOTO 1HIIOTO MpaliBHUKA, Y TOMY YHCII
JEP>KaBHOTO CIYKOOBIS YM IOCAZOBOi 0OcoOM, siKa MOCIAA€ MONITHYHY Mocany,
BUYMHEHHS aJIMiHICTPATHBHOTO MPABOMOPYIICHHS, K MPAaBHIO, HE € MiJACTaBOIO IS
floro 3BUTPHEHHS. TMPOIMO3UIli MO0 BCTAHOBIEGHHS JIOJaTKOBOI Biarak He
BOQYAETHCA JOIUIBHOCTI Y MPHUIHATTI 3aKOHOMPOEKTY 3a PEECTPaLiiHUM HOMEpPOM
3133-6 [5].

BucnoBku. Ilpornonyro: 1) mpuBectu y BinnosinHicth Komexc Ykpainu mpo
aJMIHICTPAaTUBHI NpaBonopylieHHss Ta KpuMiHanpHUN KOAEKC YKpaiHM B YacTHHI
NpaBONOPYIIEHb, TMOB’SI3aHUX 3 KOPYIi€0 (BpaxoBYIOUYH ToJoXeHHS KoHBeHIii
Opranizanii O6’ennanux Harmiit mpotu kopymiii Ta 3mict 1. 2 Pezomomii Komitery
MmiHicTpiB Pamu €Bpomu (97) 24 «lIpo paBamusaTh NOpUHIUIIB OOpOTHOM 3
KOPYIIII€EI0») Ta BHECTH BIAMOBIAHI 3MIHHM J0 3akoHy Ykpainu «IIpo 3amoOiranHs
kopymiii». g mporo KaGinery MiHicTpiB YKpaiHU CTBOPHUTH CIUIBHY poO0UYy
IpyIy BU3HAHHX B YKpaiHi ¢axiBIliB 3 KPUMIHAJIBHOTO Ta aIMIHICTPAaTUBHOIO IIpaBa,
MOKJIMBO, 13 3aJ]ydeHHAM JEKUIbKOX IHO3EMHHMX HAyKOBI[iB Ta INpakTukisl; 2)
BIJIKJIACTH PO3TJIsL 3aKOHOMPOEKTIB (peecTparliitni Homepu: Ne 3133 Bix 28.02.2019
p.; Ne 3133-1 Big 12.03.2020 p., Ne 3133-2 Bix 12.03.2020 p., Ne 3133-3 Bin
12.03.2020 p., Ne 3133-4 Bix 12.03.2020 p., Ne 3133-5 Bixg 13.03.2020 p., Ne 3133-6
Big 13.03.2020 p., Ne 3133-7 Big 13.03.2020 p., Ne 3133-8 Big 13.03.2020 p., Ne
3133-9 Bix 13.03.2020 p., Ne 3133-10 Bix 13.03.2020 p., Ne 3133-11 Bix 16.03.2020
p., Ne 3133-12 Big 16.03.2020 p., ta Ne 3133-13 Bimx 16.03.2020 p.) no

HaIpalfOBaHHs Ta MPUWHATTS BIAMOBITHUX 3MiH Ta JONOBHEHb 10 Koaekcy Ykpainu

! Tcropuuna nosinka. Y mepioa 3 1993 p. mo 2001 p. mwiigHO mpaiioBana po6oya rpyma 3 HayKOBIIIB
Ta TMpaKkTHUKiB, cTBopeHa Kabinerom MinicTpiB YKpaiHu, 3 BHECeHHs 3MiH 10 KpuMiHaIbHOTO
KoJeKkcy YKpaiHu, sika JoBella CBOIO €(PeKTUBHICTh (BPaXOBaHO TEOPETUYHI Ta MPAKTUYHI aCTIEKTH,
nonan 20 ToMiB MaTepianiB po6oTu podouoi rpynu). Haromicts, pobody rpyiy 3 BHECEHHS 3MiH J10
Koxekcy Ykpainu npo aaMiHiCTpaTHBHI MpaBonopymeHHs (o npuitHatuil me 1984 p.), Ha xainb,
TakK 1 He OyJI0 CTBOPEHO.
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Ipo aJAMIHICTPAaTUBHI MpPaBONOPYIICHHs, 3akoHy Ykpainu «IIpo 3amoOiraHHs
kopynuii» Ta KpuMinaneHoro kogekcy Ykpainu Bepxosnoro Panoro Ykpainu.

BBakaro HeTOLIJIbHUM 3BUIBHEHHS MPAI[IBHUKIB YC1X MPaBOOXOPOHHUX OpPraHiB
VYkpainu y 3B’S13Ky 13 BUMHEHHSIM aJIMIHICTPAaTUBHUX MPAaBONOPYLIEHb, Y TOMY YUCI1
Kopynuiiaux. [IpuliHATHUM BHUAA€TbCS 11X 3BUIBHEHHA 3 POOOTH Yy 3B’SI3KY 3
BUMHEHHSM 3JIOYMHIB (Ha M1{ TOTJIsLA, OKpiM niepeadadeHux crartsamu 118 ta 124 KK
VYkpainn).

Cnucok niTepatypu:

1. Ilpo BHeceHHs 3MIH [0 JEAKMX 3aKOHOJABUMX aKTIB YKpaiHU II0J0
NiABUIICHHS €(EeKTUBHOCTI MPOTHUJIII KOPYMIi B OKPEMHX IPABOOXOPOHHUX Ta
IHIIMX JEepXKaBHUX OpraHax: NpoeKT 3akoHy VYkpainu (peectp. Ne 3133 Bifg
28.02.2019 p.). URL:
http://w1l.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=68266.

2. Tlpo BHeceHHA 3MIH JI0 JEIKMX 3aKOHOJABYMX aKTIB YKpaiHU MI0J0
MiABUIICHHS €(PEKTUBHOCTI MPOTUIIl KOPYMIlii B OKpEeMHX IPABOOXOPOHHHUX Ta
IHITUX JIEpKAaBHUX OpraHax: IPOEKT 3akoHy Ykpainu (peectp. Ne 3133-1 Bix
12.03.2020 p.). URL:
http://w1l.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=68356.

3. Ilpo BHeceHHs 3MiH 40 JCAKHMX 3aKOHOJABYMX akKTiB YKpaiHM I0JI0
MiABUIICHHS €(PEKTUBHOCTI MPOTUIIl KOPYMIii B OKpEeMHX IPAaBOOXOPOHHHUX Ta
IHIINX JEep)KaBHUX OpraHax: NpOeKT 3akoHy YkpaiHu (peectp. Ne 3133-6 Bin
13.03.2020 p.)- URL:
http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=68370

4. Pezomorisi Komitery wminictpiB Pamu €Bpomu (97) 24 «Ilpo nBanusrth
MPUHIMIIB 00poThOU 3 Kopymiiero», mpuitHata Komitetom MminictpiB 6.11.1997 p.
Ha 101-¥ cecii. URL: https://zakon.rada.gov.ua/laws/show/994 845.

5. BucHoBok (axiBmiB ['0JOBHOTO HayKOBO-EKCIIEPTHOTO  YIPaBIiHHS
BepxoBHoi Panu Ykpainu mono npoekty 3akony Ykpainu (peectp. Ne 3133-6 Bix
13.03.2020 p.). URL:

http://w1l.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=68370
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Jlamyk H.P.,

3aBllyBayKa KadeIpu KpUMiHAIbHO-IIPABOBUX JAUCLMILIIH
KaHIUIaTKa IOPUANYHUX HAYK

(JIvgiscoKuil Oeporcasnuili yHigepcumem 6HYmMpIiuHix cnpas)

MPU3HAYEHHSI IOKAPAHHSI 3A HASAIBHOCTI OBCTABHH, 11O
NOM'AKIIYIOTH IIOKAPAHHS (CT.69-1 KK YKPAIHN)

[Tpu3Hayaroun TIOKapaHHS, TOPSA 3 IHIIUMHU 3araJlbHAMH 3acajaMH, CyJl
NOBUHEH BpaxyBaTH, TaKoX, OOCTaBMHH, IO TOM'SKIIYIOTh Ta OOTSIKYIOTh
nokapanss. [Ipu oMy, mops i3 3araIbHUMH 3acalaMy PU3HAYCHHS TTOKapaHHs, Y
KK nepenbaueni cneuianbHi YMOBU (IIpaBujia) IpU3HAYEHHS MMOKapaHHs, 30KpeMa 1
I0JI0 OOCTaBWH, IO INOM SKIIYIOTh IMOKapaHHsA. Jl0o HUX HajeXaTh ITOJ0KCHHS
cT.cT. 69 Ta 69-1 KpuminaneHoro konekcy Ykpainu (mani KK)[1]. Ha Bigminy Bin
npaBui, nependaueHux y cr. 69 KK, momoxenns, mo mictiateess y cT. 69-1 KK,
BIJTHOCHO HOBI1 1 TIOPOJIKYIOTh, HE JIMIIIE, AUCKYCli y KpUMIHAJILHO-TIPABOBIM Haylli,
ayie ¥ HEOJHO3HAYHO IHTEPIPETYIOThCS y MPaBO3acTOCOBHIM mpaktuii. [Ipo 1o,
30KkpeMa, cBig4ath pimeHHs KacaiifHOro KpuUMIiHaJIBbHOTO Cyay Yy CKJIail
Bepxosnoro Cyny[2,3].

[IpoGmemMr mpW3HAYCHHS TIOKApaHHS 3a HA’ABHOCTI  OOCTaBHWH, IO
OM’ SIKIITYIOTh TIOKapaHHs, BXXE JOCHIDKYBAJIUCI Y Teopii KpUMIHAIBLHOTO IIpaBa.
BinmoBinHi muTaHHS BUCBITIIOIOTHCS y poborax P.III. babanmu, O.O. Jynoposa,
T.I. Hikipiposoi, T.B. Caxapyk B.Il. Tiottorina Tta inmux. Cepen NHUTaHb, SKi
3aJIUIIAIOTHCS CIIPHUMU Ta SKi OyIyTh pO3MIISIHYTI y il myOmikarii, € 1) meperik
o0CTaBHH, MIO TIOM’SIKIIYIOTh TIOKapaHHs; 2) BU3HAYCHHS MEX I[IOKapaHHSI Ta
3) OTpUMaHHS MPHUHIIAITY 1HIWBiTyaTi3amii mokapaHHs.

Pozmounemo 3 po3riisiay mMUTaHHS MPOo NMepestik 00CTABHH, 10 MOM AIKIIYIOTh
NMOKAPaHHS K OJHOI 3 YMOB O0OMe:KeHHsl MoKapaHHs Ha miacTasi cT1.69-1 KK, a
came, mepembadenux 1.m.l), 2) u.l ct.66 KK. T.I. HikibopoBa Ha3uBae Taki
oOctaBuHu «ocobnuBuMu»[4, ¢.258-261]. B mopanpumiomy 1i OOCTaBUHHU, TaKOX,
OynyTh Ha3UBATUCA  «OCOOJMBHUMH», OCKUIBKM JIMIIIE BOHH OOOB’S3KOBO

BPaxOBYIOThCS SIK TaKi, [0 OOMEXYIOTh TOKApaHHS.
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Jlo «ocoOmmBUX» OOCTaBWH, IO IIOM SIKITYIOTh TIOKapaHHS HaJIEKaTh:
3 SIBJICHHSI 13 3i3HAHHSM, IIMPE KasATTS, aKTUBHE CHPUSHHS PO3KPUTTIO 3JIOUHHY,
100pOBUIbHE BIAIIKOYBAaHHS 3aBAAHOr0 30UTKY a00 YCYHEHHS 3alOIITHOI IIKO/AM.

[li oOcTtaBUHM CBITYaTh MPO MO3UTUBHY MOCTKUMIHAJIBHY MOBEIIHKY 0COOU
MICJIsT BAMHEHHS 3JI0YMHY, & OOMEKEHHS CTPOKY 1 PO3MIPY MPU3HAYEHHS NOKapaHHs
MOKJIIMKaHEe CTUMYJIOBaTH TakKy TMOBeAiHKY. lIpoTe, mepemik BuIIe3a3HAYCHUX
00CTaBUH BHKJMKAa€ 3ayBaKEHHS Cepell HAayKOBOI CHUIBHOTH. 30Kpema,
0.0. dynopoB ciyIIHO 3BEpTa€e yBary Ha Te, 1o nependadena y ct.69-1 KK ymoBa
npo HEOOXITHICTh BHU3HAHHS OOBHMHYBAaUYCHHM CBO€i BHHU € TIEBHOIO MIPOIO
TaBTOJIOTI€IO, OCKUTbKM Taka OOCTaBHHA OXOIUTIOETHCS PI3HOBUIAMH TTO3UTHUBHOT
NOCTKPUMIHAIBHOI MOBENIHKHU nepeadauenux y m.m.l), 2) 4.1 c1.66 KK (nepexycim
MUPUM KasTTIM)[5, c.75].

[Motpidbno mintpumatu T.I. HikidhopoBy 11070 OOIUIBHOCTI BKIIOUEHHS [0
NEPEeNiKy TaKuX «OCOOJIMBUX» 00CTAaBHH, IO MOM’ SIKIIYIOTh MOKapaHHs, 0OCTaBUHH,
nepeadadeni y m.2-1) 4.1 c1.66 KK, a came, HamanHsa Meu4IHOT a00 1HIIOT JOTIOMOTH
MOTEPITUIOMY O0€3MOCEPEeHBO IMICIISI BUMHEHHS 3JIOUYMHY, OCKUIBKH 111 OOCTaBHHH,
TEX, 3a0X0UYIOTh MIO3UTUBHY MOCTKPUMIHAIIBHY MOBeaIHKY[4, ¢.260].

[IpoTe BasKKO MOTOIUTHUCS 3 AYMKOIO aBTOPKH MPO HEJOPEUHICTh BKIIIOUCHHS Y
HepeNiK «0coOIMBUX» 0OCTaBUH TaKoOI SIK, a) «3’SBJICHHS 13 313HAHHAMY», y 3B S3KY 3
MOXJIMBUMH 3JIOB)KMBAaHHSIMHU TIiJT Yac PO3CIiTyBaHHSI Ta O) «IIUPOTO KasTTI»,
OCKUTBKM HIUPICTh TAKOTO PO3KAsHHS Ba)XXKO BcTaHOBUTH[4, ¢.260-261]. 3 mporo
MPUBOJY BapTO 3ayBaXUTH, IO TBEP/DKEHHS TMPO HEJOPEUYHICTh BKIIOYCHHS
3’SIBJICHHS 13 313HaHHSM 0 «OCOOJIMBUX» 00CTaBUH, OyJI0 BUCJIOBIICHE 10 IPUIHATTS
KpuminansHoro mporecyaibHOro Kojekcy Ykpainu y 2012 porri ta 3anpoBakeHHS
MOXJIMBOCTI ~ yKJIAJIGHHA yroAWM MDK TPOKYpOpOM Ta TIiJO3PIOBAHHM YU
OOBHHYBau€HMM TIPO BU3HAHHS BUHYBATOCTI, J€¢ TependavdacTbCcs MOKIUBICTh
y3rojixeHoro nokapanss[6]. Kpim Toro, Taka yroga mMoke OyTH yKJIajeHa 1 mia Jac
cylnoBoro po3misiay. ToMy BHKIIOUATH TaKy OOCTaBUHY 3 MEPENIKYy «OCOOTUBHX)
BUIAETHCS HEIOIIJIBHUM, OCKUIBKH BOHA CIIPUSE TMO3UTHBHINM IMOCTKpPUMIHAIBHIN

OBEI1HII.
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[Ilo >k 0 CKIAQAHOCTI BCTAHOBJIEHHS IIHMPOCTI PO3KasHHS, TO MIACHO Taka
IIUPICTh, 3PEIITOI0, K 1 PO3KasHHA, SBUIIE MOPAIbHO-IICUXOJIOITYHE 1 MOBHUHHO
OLIIHIOBATUCA Y CYKYIHOCTI BCiXx oOcTtaBuH crpaBu. Kpim Ttoro, y cr.69-1 KK
0oOMeXeHHSI PO3MIpy MOKapaHHS MOB’SI3YEThCA HE 3 OJHIEIO, a OHAWMEHIIIE, IBOMAa
oOCTaBUHAMHM, Kl CBIAYaTh MPO MO3UTUBHY MOCTKPUMIHAJIBHY MOBEIIHKY, L0 TEX
MOX€E CIYT'yBaTU MiATBEPIKCHHSIM IIUPOCTI KasITTS.

3 orsy Ha BUINIEHABEEHE BUAETHCS OMIILHUM JONMOBHUTHU CT.69-1 KK e
TAaKOI0  «OCOOJIMBOIO» OOCTAaBUHOIO, 110 TIOM SKIIye T[OKAapaHHA, a camMe
nepeadadenow y m.2-1) 4.l ct.66 KK - naganHs menuuHoi abo 1HIIOT JOMOMOTH
norepniioMy 0e3nmocepeHbO MICHS BUMHEHHS 3JI04MHY. Ta, BOJAHOYAC, BUKIIIOUUTH
YMOBY PO BU3HAHHS OOBUHYBAuY€HUM CBOET BUHH.

HacrtymnHe nuTtanHs, sike BAHUKA€E TP MIPU3HAYCHH] TTIOKApaHHS 3 BpaXyBaHHAM
cT.69-1 KK, cTocyeTbcsi Mex y AKMX MOMJIMBO NMPHU3HAYUTH NMOKapaHHA. MoBa
fijie Tpo BU3HAUCHHS MIHIMAJIBHOT MEX1 ITOKapaHHS.

HenoonuHoki BUMaAKK KOJIM CAHKIII CTaTel CKOHCTPYHOBaHI TaKUM YHHOM,
[0 PO3PUB MK MIHIMAJBHHUM 1 MaKCUMAaJIbHUM CTPOKOM (pO3MipOM) IMOKapaHHS
HEBEJIMKUI. A 3a HasBHOCTI yMOB, nependadeHux y cT.69-1 KK, crpok abo po3mip
MOKapaHHs HE MOXKE IMEPEBUIYBATH ABOX TPETHH MaKCUMAaJbHOTO CTPOKY a0o
PO3Mipy HAHOUTBII CYBOPOTO BUIY MOKapaHHS. BiIMOBIAHO MOXIMBI CHUTYyaIlii, 110
JBI TPETHHHU CTPOKY (po3Mipy) mokapaHHs OyayTh HMXKYI BiJ MIHIMaJbHOI MEXi
MOKapaHHs, mepeadavyeHoi y BiAMOBiqHINA caHkiii craTti. Hampukiman, y 4.2 c1.187
KK cankiis mependavae nokapanHs y BUI M030aBJICHHs BOJIi HA CTPOK Bix 7 g0 10
pokiB. /IB1 TpeTuHHU BiJ MaKCHUMaJbHOTO CTPOKY — 6 pokiB 8 MicauiB. Takuil CTpoK
HIDKYUW Bl MIHIMQJIBHOTO, TMEependadyeHoOro 3aKOHOM 3a e 3JI0YMH. SIKIIO CaHKIIisA
BIJMOBIHOI CTaTTI albTEpPHATHBHA, TO CYJ MOXE MEpedTH A0 OUIbII M’SKOrO0 BHUIY
nokapaHHsl. Alle y THX BUMAJKaX, KOJH IMepeadavyeHo JUIIe OJWH BUI TOKapaHHA, Y

CaHKLI{ BIAMOBIAHOI CTATTI CyJ 3MYLICHUH MOPYLIMTHU MOJOKEHHS, mependadeHi adbo

ct.65 KK Ykpainu, abo x cT.69-1 KK.
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Y miii curyanii BHHWKAE THUTAaHHA TIPO CIIBBITHOIICHHS 3araJibHUX 3acaj
NpU3HAYCHHS TOKapaHHS, a caMe TMPU3HAYCHHS TIOKApaHHA B MeEXaX CaHKIIi
BIJIMOBITHOT CTATTI1, Ta BpaxyBaHHs OCOOJMBHUX YMOB (TIpaBUJI) IPU3HAYEHHS MMOKapaHHs
BigmoBigHo 10 cT.69-1 KK. BupaeTrncs, 110 BOHH CIIBBIIHOCITHCA K 3arajbHa Ta
cnermianbHa HopMma. Y cr. 65 KK mepembadueHo 3aranpHi MpaBujia NpU3HAUYCHHS
nokapaHHs, a B cT.69-1 KK — ocobnuBi ymMOBH, fKi KOHKPETU3YIOTh MPHU3HAYEHHS
MOKapaHHs 3a HASBHOCTI MEBHUX OOCTABHH, IO IMOM’SIKIIYIOTh TIOKapaHHs. [Ipu npomy
MOJIOKEHHS, 10 MicTAThes y ¢T.69-1 KK, 000B’s3k0Bi 1si BpaxyBaHHSA CYJIOM TpU
MpU3HAYCHH] TTOKapaHHs. A TOMY BOHM MalOTh MPHUBiIEHOBAaHE 3HAUEHHS MOPIBHSIHO 13
3araJlbHUMH 3acajaMy MPU3HAYCHHS MOKApaHHS.

BinnoBigHo y cutyarii, Kojau BpaxyBaHHS OOMEXeHb, nependadyeHux y cr.69-1
KK, nepenbauae mnpuzHaueHHS NOKAapaHHS HI)KYE MIHIMAIbHOI MEX1 BIAMOBIIHOT
CaHKIIli, CyJ MOKE€ BUMTH 3a MexXI 1€l caHkuii. Taky * no3uiiito BucioBuB Kacamiiaui
KpuMiHansHU# cyny BepxoBHoro Cynay, 4acTKOBO CKacyBaBIIM BUPOK [IpuMoOpchKOro
paiionHoro cyay micra Onecu Ta yxainy Anesuiiinoro cyay Onecbkoi oomacri[2].

[Ile onHe MUTaHHS CTOCYETHCS BPAXyBaHHSI NMPUHUMINY IHAMBigyasizamii
NOKAPAaHHS NPH NPU3HAYEHHI MokapaHHs. MoBa iijle Mpo BIUIUB OOMEXKEHHS
MaKCHUMAaJIbHOTO CTPOKY (pO3Mipy) MOKapaHHsS 3a HAasBHOCTI YMOB, HaBEJCHUX Y
ct.69-1 KK. V B 1iif curyarii 4acTo BpaxyBaHHS 00OMEKEHHs, HaBEJIEHOTO y CT. 69-1
KK (ctpok abo po3mip TmOKapaHHS HE MOXE IMEpPEeBUIIYBAaTU JBOX TPETUH
MaKCHUMaJILHOT'O CTPOKY a00 po3Mipy HaHOLIBIII CYBOPOTO BUY IMOKapaHHs) BEAE J10
MOXKJTMBOCTI TIPU3HAYEHHS JIMIIIE MiHIMaJIBHOTO 200, HaBITh, HUKYOTO MIHIMAJIBLHOTO
CTPOKY (po3Mipy) mokapaHHs. B 11ili cuTyarii BUHHKA€e MATAHHS PO HEMOXKIIHUBICTh
BpaxyBaHHS CYJOM IHIIUX 3arajJbHUX 3acajl MpU3HAYCHHs MOoKapaHHsi. Hampuxman,
TSKKOCTI BUMHEHOTO 3JIOUYHMHY, XapaKTEPUCTUK 0COOM BUHHOTO. MOXKIIMBI BUTIAIKH,
KOJIM 3a Ha0arato TSHKYUU 3JI0YMH TIPU MO3HTHBHIA IMOCTKPUMIHAIBHIN TOBEIIHIII,
OyJie MpU3HAYEHO MEHII CYBOPE TIOKapaHHs, HK 32 MEHII TSDKKUH 3JI0YMH 0€3 TaKoi
MOCTKPUMiHAIBHOT TTOBeAiHKHA. AOO 3a JIBa PI3HUX 3a CTYNMEHEM TSKKOCTI 3JT0YHNHU

Oyzie mpu3Ha4YeHEe OJTHAKOBE MOKApaHHSI.
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Buxonsiuu 3 uux MipkyBaHb BapTo noroautucs 3 TeeppkeHHsM P.I1. baGannu
po HeoOrpyHTOBaHICTh MosioxkeHb ¢T.69-1 KK[7, ¢.181], ockinibku BOHH BEIyTh 10
MOPYIICHHS NPUHLIMITY 1HAUBITyali3amii moKapaHHs.

Buieckazane fae mijictaBu KOHCTaTyBaTH, IO MOJOKEHHS, MepeadadeHi y CT.
69-1 KK, xoua 6 yacTkoBO, J1eTani3yl0Th BpaxXyBaHHsA OOCTaBUH, IO MOM’ SKIIYIOTb
Ta OOTSDKYIOTh TMOKapaHHs MPU NMPU3HAYCHHI MOKApaHHA Ta CIYTYIOTh CTHMYJIOM
MO3UTHUBHOI MOCTKPUMIHAIBHOI MOBEAIHKHU I 0COOH, sSika BUMHWIA 31M04nH. [IpoTe
YMOBH, HaBeieH1 y ¢T.69-1, naneki 10 JOCKOHANOCTI, 30KpemMa noTpedye JOMOBHEHHS
nepeiik OOCTaBHH, IO IMOM SKIIYIOTh IMOKapaHHS 3a HAasSBHOCTI SIKUX, MOJIJIHBE
3actocyBaHHs cT.69-1 KK. Kpim Toro, njs BpaxyBaHHS NMPUHIUITY THAUBIAYyai3alii
MOKapaHHS BapTO HAJIATH CyAy MOXJIHMBICTh TMPU3HAYUTH TIOKAPAHHS HIDKYE Bif

HaWHMKYOT MEK1, BCTAHOBJIEHOI B CAHKIIIi CTATTI.
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Jicinuna 10.0.,

JOLIEHTKA KadeIpu KpUMIHAIbHO-

MPaBOBUX JUCIUILIIH

KaHAUJaT IOPUANIHUX HAYK

(JIvgiscoKuil Oeporcasnuil yHigepcumem 6HYmMpIiuHIX cnpas)
Crpuxoyc 1O.1.,

JTUTBHUYHUN oirep momimii

Bonoaumupenbkoro BiiiisIeHHs TOJIIIiT

Bapacskoro Bigaury nominii I'YHII B PiBHeHCBKiN 00macTi

SMICT INOHATTA «PAJIBCUPIKAIIA TOKA3IB»

3MicT moHATTA «danbcudikamis gokaziB» He MicTUTheA, HI B KK Ykpainu, Hi B
KpuMinansHo-niporiecyaibHOMY KOeKC1 Y KpaiHu.

Pazom 3 TuMm, skmo B 3araneHiii yacthHi KK YkpaiHm Hemae 3ragkd Takoro
NOHATTS, TO B Oco0yuBii yacTUHI TepMiH «hanbcudikailisy BUKOPUCTOBYETHCS, 1 HE
onHopasoBo. Tak, TepMmiH «panbcudikallis» BXXUBAETHCS y Ha3Bax CT.CT. 158; 220-1;
263-1; 321-1 KK Vkpainu, y qucriozuiisax 4.1 ct. 263-1; 4. 1 ct. 321-1 KK Vkpainn,
a TakoX, AK kBaniikyroya o3Haka 4. 2 cT. 372 KK Ykpainu.

JIng Toro 1mi00 BHUBHAYMTH 3MICT TMOHATTS «danbcudikaiisg T0Ka3iB»
HEOOXITHUM € TepIl 3a BCE BU3HAYUTU OCHOBHI O3HAaKM TaKOrO TMOHSTTS, SIK
danscudikaris.

Tax CrnoBHUK yKpaiHCHKOI MOBH Jla€ JEKUTbKa BapiaHTIB, SKi PO3KPUBAIOTH
3HAYEHHA TepMiHY «hambcudikaris»:

1) migpoOneHHs 4YOoro-HeOynb; MOTIPIICHHS SKOCTI 4Oro-HeOylb 3a YMOBHU
30epeKeHHsI HOTO IUTICHOCTI, 1110 BUMHSAETHCS 3 KOPUCIUBOIO METOIO;

2) yMUCHE HenapuibHe TAyMadeHHs: a00 CIOTBOPEHHS SIBUILL, MOJI1H, (PaKTiB;
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3) migpo0bJiieHa piy, Ky BUAAIOTh 32 OpUTiHAT; migpoOka [1, c. 555].

Jist 3’dcyBaHHA 3MICTY TepMiHy «(anbcudikamis», ciif MOPOBECTH HOro
€TUMOJIOTIYHE JTOCHIJKEHHS. SIK 3a3Ha4ya€eThCsl B JIATUHO-POCINCHKOMY CIIOBHUKY,
falsus Bin fallo (miecnoBO) BKMBa€ThCs y TaKMX 3HAYCHHSAX — 1) BBOJUTH B OMaHYy;
oOMaHoBaTH; 2) 30MBaTU 3 HIr, 3aCTaBISATH TYOUTH ILIOCh; 3) HE BHUKOHYBAaTH,
MOPYIIYBAaTH; pOOUTH HENIMCHUM; 4) miapoOasATH; 5) MPUXOBYBATUCH, 3AIUIIATUCH
HETIOMiYeHNM; 6) MPUXOBYBATH, MAaCKYyBaTH.

Sk  npuxkmerHuk, falsus o3Hauae: HenpaBaIMBHN, HEBIPHUHM, BHUIaJaHUM;
HECHPaBXHil, MiApOOIeHH, MiACTaBHUN, HE OOIPYHTOBAaHUM; HE CIpPaBEIJIUBHIA,
He3aCIy)XeHHIA; OpexXJIMBUM, (aNblIMBUIA; TOMIIKOBHUH. Sk iMmeHHUK, falsus o3Havae:
OpexyH, ToM, 1o obmantoe [2, c. 359].

TakuM YuHOM, 3 E€TUMOJIOTIYHOI TOYKH 30py, HOHATTA (Qanbcudikaiis
OTOTOKHIOETHCSI 3 TMOHATTAM «IIAPOOJICHHS», «IIIMIHa» »Ta «0OMaH», IPHU LOMY
1. anscudikaiii mpuTaMaHHa MeTa- BBEJCHHS KOTOCh B OMaHY.

BincyTHiCTh 3aK0HOAABUOTO BU3HAUYCHHS «(anbcudikallii 10Kka3iB» MOPOIKYE B
HayIlli KpUMIHAJILHOTO TpaBa, cepejl HAyKOBIIIB JUCKYCII IOJ0 PO3YMIHHS TaKOTO
TIOHSITTS.

Tak, I.A. BonkoBa B cBOEMY AucepTallifHOMY JOCIIKEHHI, 3a pe3yjbTaTaMu
aHai3y NOHATTA «banbcudikaris J0Ka3iB» cCUCTEMaTH3yBajga JYMKH Pi3HUX BUYSHUX
IIOJI0 PO3YMIHHSA TaKOTO TIOHATTA. SIK 3a3Hayae aBTOpKa, OJHI BYCHI IIiJ
danpcudikaiiero T0Ka3iB pO3yMIIOTh CTBOPEHHS HEMPABIUBHX PEUOBUX JOKA3iB,
IPUXOBYBaHHS 200 BHECEHHS 3MiH J0 MPOTOKONY JonuTy. Ha qyMKy 1HIIMX BUEHUX
mig danbcudikaiiro HEOOXITHO PO3YMITH 3MIHY CIPABXKHIX (PAKTUYHUX JAHUX, IO
3MIACHIOETHCS YMHUCHO 1 MOXE MaTh BHUpa3 y pi3HUX ¢opMax: MmiapoOIeHHs
JOKYMEHTIB, BHECEHHSI HENPaBIMBUX BIJOMOCTEH JO MPOLECyalbHUX JOKYMEHTIB.
Tpers rpyma aBTopiB miA danbcudikamicro A0Ka3iB pPO3YMIIOTh MEPEKPYICHHS
JI0Ka3iB, M0 MOXKE MPOSIBIATUCH Y MiAPOOI TOKYMEHTIB, BHECEHHI HEBIIMOBITHUX

JIMCHOCTI BIZIOMOCTEH y MpoIiecyaibHi JOKYMEHTH, 3HUIICHHS oKa3iB [3, c. 14-15].
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Ha nymxy B.B. JlemugoBa, danbcudikamis Moxe MaTH Miclle MpHU
MEepPEeKpPyUYEHH1 JOKa3iB, fKa MOXE€ BYMHATUCh TAaKUMH cIrocoO0aMu: MiIpoOKa;
BHECEHHS BUNPABJICHHS; miauucTka [4, c. 125].

Qanbcudikanito aokazis A.l. UywaeB Ta [.B. JIBOpSHCKOB pO3IisaloTh, SK
YMHCHE TTepeKPyUCHHS (aKTHIHHUX JTAHUX, IO MOXKYTh MICTUTHCH Y MPOIECYaTbHUX
JOKYMEHTaX: MPOTOKOJAaX, BHUCHOBKAX €KCIIEpTa, pPEYOBMX JOKa3axX Ta IHIIUX
JTOKyMEHTax [35, c. 46].

SAx 3a3nauarorh Taki BueHi, sk B.B. Kysumemo ta M.B. Cuitmuioki, 10
danbcudikaiii Joka3iB CIi BIAHECTH: HEMPaBUIbHE TIIyMaueHHs a00 MmepeKkpyyeHHs
nojid, QakTiB, 10 MICTATECA B O(DIMIHHUX MpolecyalbHUX JOKYMEHTaX; He
3aJIydeHHs J0 TPOBA)KCHHS CBIIKIB JUIsl Jaul IOKa3aHb, a00 eKcrepra s
CKJIaJaHHS eKCIEPTHOIO BHUCHOBKY; TIPHMXOBYBaHHS OOCTaBHH, SKi MOXYTh
CIpOCTyBaTH OOBUHYBaueHHs [6, ¢. 109].

Ax Bkazye A.A. KoumpatwbeB, mif ¢anbcudikairiero JoKa3iB CIiJl PoO3yMITH
YMHCHE TIEPEKPYUYEHHS PEYOBUX JOKa3iB, IX BHUIJSAY, 00’€My, Baru, IHIIUX
XapaKTEePUCTUK, a00 3MICTY IHIIKMX JOKa3iB, 1110 HETATUBHO BILIMBAE HA 00’ €KTUBHUM
posrisn cupasu [7, c. 8.

Ha nymky B.M. HikiTenka, danscudikarmiero 10ka3iB € Oyab-aKe CIIOTBOPEHHS
JO0Ka3iB — (aKTMUYHUX JIaHMX, [0 MOXE€ OyTH BYMHEHO IUIAXOM IJIPOOKHU
JOKYMEHTIB, MIAMIHA PEYOBUX JIOKA3iB, IMPOTOKOJIB CIITYMX Ta CYAOBUX i,
JIOKYMEHTIB; IITYYHE CTBOPEHHS TOKa3iB [8, c. 445].

danscudikamiero qokasiB [.A. ["aar BBaxkae TisIbHICTD, TTOB’A3aHY 3 MIPOOKOIO
Ta MAPOOJIEHHM, 3a SKOi 0co0a CHepIry BUTOTOBIISIE BIATIOBIIHUA 00’ €KT, SIKUU HE
BIIMOBiTa€ peanbHid MIMCHOCTI, a00 BHOCHTH HEMpaBIWBI BIAOMOCTI 0
CIIPaBXHBOTO MPEMETA, a MOTIM BUKOPUCTOBYE MOTO BIAMOBIMHO A0 METH, KA IS
IBOTO CTaBHUIacCh [9, c. 69].

Psn Buenux, sk 3a3Hadae B.M. HikiteHko 10 dambcudikarliii 1oka3iB BiZTHOCUTH
TISHHS, 110 TOJATAl0Th y 3HMINEHHI J0Ka3iB, SKIIO MPU IbOMY 3a0€3MeuyeThCs

CTBOpEHHs Hocis Ae3iHdopMmartii [8, c. 440].
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JlyMaeTbcs, Taka MO3MIIS € XUOHOIO, 1 3HUINEHHS pPEYOBUX JOKa3iB Ta
MpoLecyalbHUX JOKYMEHTIB HE MOXHA BiIHecTH 10 (Qanbcudikanii J0Kas3iB.
Ockinbky, sIK Bxke OyJI0 BCTAaHOBJIEHO, (pasibcuikallisl MOJATae y CTBOPEHHI HOBOTO
(miapoOKu), MepeKpydeHHI ICHYIOUOTr'0 MPOIECyalbHOTO JOKYMEHTa a00 PEeYOBOrO
JI0OKa3y y cChpaBi 3 METOI0 BBEJCHHS B OMaHy, a HE 3HUINCHHS BIAMOBITHUX
JIOKYMEHTIB YH JI0KA31B.

KpuMiHanbHUl 3aKOH HAIIOi JIepKaBu B PSJi CTaTel BXKUBAE TEPMIH «IITYIHE
CTBOPEHHS JI0Ka3iB» - 4. 2 ¢T. 372; u. 2 cT. 383 Ta u. 2 c1. 384 KK VYkpainu, npote He
PO3KpUBAE 3MICTY TAaKOTO MOHATTA. A BIATaK B IOPUIUYHINA CHIUJIBHOTI HEMAE €THOCTI
I10JI0 CITIBBITHOIICHHS IIOTO MOHSTTS 13 Panbcudikairiero q0Kasis.

Tak, meski HAyKOBII BBaKAIOTh, IO TOHSATTS «IITYYHE CTBOPCHHS JOKa3iB
0OBUHYBaYEHHS» BXOJAUTH B MOHATTS «(panbcudikairis J0Ka3iBy.

[IpyuxunbHUKK Takoi MO3WIII 3a3HAYal0Th, IO MOHATTI «danbcudikaiis
J0Ka3iBy mependadae pi3HI CIOCOOM CHOTBOPEHHS ICHYIOUMX (PaKTHYHUX JaHUX
IUIIXOM HE3aKOHHOTO BIUIMBY Ha HHUX, II0O MOXE MPOSBIATUCH B MiIPOOJIEHHI,
CTUpaHHI, BUMPABIICHH], & HE JIUIIIE ITY4YHOMY CTBOPEHH1, TOOTO CTBOPEHHS YOTOCh 3
«ayns » [10, c. 524]. O.O. yaopoB B SIKOCTI IPUKIAAY LI0JI0 PO3YMIHHS MOHSTTS
«IITYYHE CTBOPEHHS JIOKA31B» HABOJIUTH MPHUKJIIAJ, KOJM B KaOIHET ciIy>k00BO1 ocobu
IiIKAIAI0Th TIEBHUN TPEIMET, 10 Ma€ PO3YMITHCH, K OACPKaHHS HEMPaBOMIPHOT
BUTOJM, TIepeKa3 Trpoiiel Ha OaHKIBCBKY KapTy CIyXOOBIH 0co0i, sKa
HernoiHdopMoBana mpo Taki aii [11, c. 1245].

Sx 3aznauae HO.A. AnexkcaHApoB, TOHSATTS «IITY4YHE CTBOPEHHS JOKa3iB
oOBMHYBaueHHS» - Tepeadadae JiSHHS, TOB’S3aHI 13 CHOHYKaHHSM CBIJKIB,
MOTEPIINX, TMiAO3PIOBAaHNX, OOBHMHYBAYCHHMX [laBaTH HEMPABAWBI IOKa3aHHS,
JaBaHHI HEMPaBIUBOTO BHCHOBKY €KCIEpTa, MiIPOOJEHHS 1 JOJIaBaHHS /O CIpPaBU
MiAPOOICHNX JOKYMEHTIB, «IIJKHIaHHS» PEUYOBUX JT0Ka3iB. HaTomicTh, K 3a3Hadae
aBTOp «hanbcudikaiiero A0Ka3iB» € MepeKkpydeHHs iHGopMallii y mporecyaTbHuX
JOKyMEHTaX, 3HUIICHHS MPOIECyalbHUX JOKYMEHTIB a00 peuoBUX AokasiB [12, c.

737].
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HaTtomicTp, 1HII1 BYEHI HE BUOKPEMJIIOIOTH 11 JIBA MOHATTS, OTOTOKHIOKOYH iX.
Ha nymky B.B. KynpsBuesa ta A.M. bolika mTyyHe CTBOpEHHS J0Ka3iB a0o iHIIA
danbcudikamis nependayae NiAPOOJIEHHS JOKYMEHTIB, CHOTBOPEHHS I1H(opMalii
touro [13, c. 752].

JlyMaeTbed, nepiia JymMKa € OUTbII CIYIIHOK 1 MOHSTTS «IUTYy4YHE CTBOPEHHS
noka3iBy Ta «anbcudikaiis 10Ka3iB» € pi3HUMHU NOHATTAMU. «llITyuHe cTBOpeHHS
JI0Ka3iBy - mnependavae CTBOPEHHS HOBUX JIOKA3iB, AKI JI0 IIbOTO HE ICHYBAJH 1 5Kl HE
nepeOyBaloTh y MPUYUHOBOMY 3B’S3KY 3 MOJISIMU, sKi BinOynuck. o Takux mgiH,
30KpeMa, MOKHa BIIHECTH — TAPOOJIGHHS MPOLECyalbHUX  JIOKYMEHTIB,
ni0ypIoBaHHs CBIAKIB, MOTEPHUIMX, MIJ03PIOBAaHUX, OOBHHYBAUEHUX MO Jadyl
3aBiIOMO HEIpaBJMBHUX IOKa3aHb, JaBaHHS EKCIIEPTOM HEMPaBIWBOTO BHCHOBKY,
MIAKUIaHHS PEYOBUX JIOKa3iB, sIKI HE TMepeOyBarTh Yy MPUYMHHO-HACIIIKOBOMY
3B’SI3KY 3 MOJI€I0, sika BiOynack. HaTtomicTs, «danbcudikariis mokas3iBy nepemadadae
nepekpydeHHs: (HaKTUYHUX JaHUX, SIKI MICTATbCS B MPOTOKOJAX, JIOKYMEHTaXx,
BHUCHOBKAX €KCIepTa, PeUOBUX JI0KA31B.

TakuM 4MHOM, «IITYYHE CTBOPEHHS JI0Ka31B» € PI3HOBUJIOM OOBHHYBAUCHHS.

[TlincymoByroun BuIe ckazaHe, g0 (anbcudikaiii T0Ka3iB HaJICKUTh
migpoOJIeHHs, WiAMIHA, INITYYHE CTBOPEHHS JO0Ka3iB, BUKOPUCTAHHS HE3aKOHHO
OJIep’KaHMUX 3aBiTOMO MIAPOOIECHUX JOKa3iB.

Crucok miTepaTypu:

1. CnoBuuk ykpaincbkoi moBu: B 11 1. AH YPCP. IHcTuTyT MOBO3HaBCTBA /
3a pex. LK. binoxina. Kuis: HaykoBa nymka, 1970-1980. T.10. 8470 c.

2. Isopenkuii . X. JlatuHcKo-pycckuit cioBapb. U3a. 2-e, mepepaboT. U JIOIL.
Mocksa: Pycckuii s3bik, 1976. 1096 c.

3. BonkoBa M.A. OTBeTCTBEHHOCTH 32 (HaTbCU(DUKAIUIO JOKA3ATEIHCTB 10
YTOJIOBHOMY AENY : AUC.... K-Ta ropuld. HayK : 12.00.08. Mocksa, 2005. 159 c.

4. JlemupoB  B.B.  Qanbcudukanus — g0Ka3aTEIBCTB. Yeonosnasn
OMEEMCMEEHHOCb  3a  NPeCmynieHus npomus npasocyous /mnox pen. A.B.

I'amaxoBoit. Mocksa : Pocc. akagemus npasocyaus, 2003. 319 c.
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5. UyuaeB A.W. JIBopsackoB 1.B. @anscudukanus n10ka3aTenbCcTB. Yeonoenoe
npaso. 2001. No2. C. 45-49.

6. Kysueuo B.B., Cuiimnoki M.B. KpumiHaibHa BIANOBIAAIBHICTh 3a
MPUTSATHEHHS $SK OOBMHYBAY€HOI'O 3aBIJOMO HEBMHYBaTOi ocoOU : MoOHOTpadis.
VYxropon: 3ax/VY, 2011. 284 c.

7. KonapatbeB A.A. VYTronoBHas OTBETCTBEHHOCTh 3a (hanbCUUKAILUIO
JI0Ka3aTeJIbCTB MO YTOJOBHOMY NIy JUL[AMHU, OCYIIECTBIISIOUUMU IIPEIBAPUTETBHOE
paccienoBaHue : aBToped. AHMC. HA COMCKAaHUE HAyK. CTENEHU K-Ta IOpUJ. HayK :
12.00.08. Mockaa, 2009. 20 c.

8. Hikirenko B.H. TlonsaTtts danbcudikaiii m0ka3iB y KpUMIHAILHOMY
npoBaKkeHH1. Jeporcasa i npaso. Cepist FOpunuuni Hayku, Bunyck 72. C. 435-447.

9. T'aar NU.A. VYromoBHO-TIpaBOBo¢ MOHATHE (adbcuduKauuu. AxmyanvHbvle
npobemsl npasa u npasonpumMuxeHusa: mMatepuansl Beepoc. Hayd.-mpakT. KoH. (T.
Kemeporo, 22 mas 2007 r.) / orB. pen. H.M. Ommnar. Omck: Akagemus MBJ]
Poccun, 2007. C. 68-71.

10. Qynopor O.0. Bubpani npami 3 kpumiHaiasHOTO TipaBa. Jlyrancek: PBB
JIIYBC im. E.O. dinopenka, 2010. 952 c.

11. HaykoBo-nipakTiunuii komeHTap 10 KpuMinanbHOro Kojiekcy Ykpainu / 3a
3ar. pen. I1. Aaapymika, B.I'. T'onuapenka, €.B. ®ecenka. Kuis: lakop, 2008. 1428.
C.

12. HaykoBo-npakTuuHuii kKoMeHTap a0 KpuminaibHOrO KOJekcy Ykpainu /
Biam. pen. C.C. Auenko. Kuis : A.C.K., 2005. 848 c.

13. HaykoBo-npaktuuHuii komeHTap A0 KpumiHambHOTO KOmekcy Ykpainu /

mig pea. M.O. Ilorebennka, B.I'. 'onuapenka. Kuis : ®opym, 2001. 942 c.
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MaxkcumoBuu P.JI.,

JOIEHT Kadeapu KpUMIHAIBHO-TIPABOBUX JAUCIUILIIH,
KaHIUIAT IOPUANYHUX HAYK, JTOIEHT

(JlvsigcoKuil deporcasnuii yHigepcumem 6HYmpIiuHix cnpas)

0 IIMTAHHSA ITPO OBEKT CKJUIAAIB 3JIOYUHIB TEPOPUCTHYHOI'O
XAPAKTEPY

B 3aranpHOMY MO’XHa BHU3HAYUTH, IO 00’€KTOM CKJIaay 3JI0YMHY € CBOEPiTHA
,,MIILIEHb’’ TIO SIKIM CTpuIsie Cy0’ €KT 3JI0YMHY BUMHSAIOUM TOM UM 1HIIUN 370YUH.

[IpakTHYHO aKCiOMaTHYHO B TeOpil KPUMIHAIBHOTO IIpaBa, IO OCHOBHUM
Oe3mocepe/lHiIM 00’ €KTOM 3JIOYMHIB TEPOPUCTUYHOTO XapaKTepy € TpoMajicbka
Oesrmexa.

Bapro Big3HauuTH, IO B KPUMIHAJIBHOMY TIpaBi CHCTeMa 3a0e3NeUCHHS
IpOMAJIChKOi OE3MeKH HOCHTh HOPMATHBHHMM XapakTep, SKUH oO3Hayae, Io 3a
JIOTIOMOTOI0 3arajibHUX MPaBWJ BIAMOBIHA YacTHHA CYCIUIbCTBA pealli3ye€ CBOIO
noTpeOy B YTBEPXKEHI HOPMATUBHUX 3acajl SKi OXOIUTIOIOTH BC1 c(hepu COIIaTbHOTO
KUTTS 1 TIOKJIMKaHI 3a0e3MeuyBaTH HAJICKHUM PIBEHb OPraHI30BAaHOCTI CYCIUTBHHUX
BITHOCHUH.

BusnaueHHss TOHSATTS «rpomajichka Oe3meka» MICTIThCS, 30KpeMa, B
HOPMAaTHUBHO-TIPABOBUX aKTaX. 30KpeMa, 3a3HAYa€ThCs, IO IpoMajicbka Oe3reka -
CTaH 3axXHIICHOCTI XUTTEBO BAXKJIMBHUX IHTEPECIB CYCIUIBCTBA, CKOHIICHTPOBAHUX Y
HOro mMaTepiadbHUX 1 JYXOBHUX IIHHOCTAX, BIA JKEpeNT HeOe3MeKu MPUpOIHOTO abo
MTYYHOTO XapakTepy I 4ac MiATOTOBKU Ta MpoBedeHHsS (yTOONbHHUX MAaT4iB, 3a
SKOTO 3a0e3mnedyeTbes 3amoOiraHHs —3arpo3aM  3amloisSHHS —IIKOJAW TaKHUMH
moKepenamMu HeOesneku [1] (e moHATTS rpoMajichbKoi Oe3MeKH CTOCYEThCS MPSIMO
BUIAJIKIB TIATOTOBKH 1 MpoBeAeHHsS (PyTOONBHUX MaT4iB, OJHAK, BUIAETHCS, IO
MOXe OyTH TPUAATHUM JJIS OUTHII HIMPOKOTO PO3YMIHHS); 3aXHINCHICTh JKUTTEBO
BOXJIIMBUX [IJII CYCHUIBCTBA Ta OCOOM 1HTEpeciB, mpaB 1 CBOOOJ JIOJWHH 1
rpOMaJssHMHA BIJl TPOTUIPABHUX TOCATaHb, HAA3BUYAHHUX CHUTyaIllk, AKi
CTBOPIOIOTH 3arpo3y CIPUYMHECHHS IIKOAW XKUTTIO, 3J0POB’I0 Ta MaiHy 3HAYHOI

KLIBKOCTI 0C10 [2].
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ITo cyTi Take > po3yMiHHSI [ILOTO MUTAHHS HASBHE 1 B CYAOBIN MPaKTHILL.

Tak, B AHami3l CyIoBOI NPaKTHKU pO3IIIAly KpPUMIHAIBHUX CIIPaB
(mpoBaKeHb), MOB’A3aHUX 3 MposgBaMu TepopusMmy y nepioa 12 micsauis 2012 poky
ta | miBpiuus 2013 poxy 3ailiCHEHOT CYAJCI0 CYAOBOI MajaTd 3 pPO3IISAY
KpuMiHanbHUX crnpaB AnendiiiiHoro cyay micta Kuesa C.I. CTpukko 3a3Haya€eThCs
HACTyMHe. 3a TaKuX OOCTaBHH, MICIIEBUM CyAaM Ta CyJaM amnessiiHoi 1HCTaHIIi],
mepir 3a Bce, CJiJ BpPaxoBYBaTH, IO  3JO0YMHHI [ii, TMOB’S3aHi 13 MpPOsSBaMU
TEPOPU3MY CTBOPIOIOTH 3arajbHy HEOE3IMeKy, MOXYTh 3alofIATH UM 3aroJiI0I0Th
JUTSL )KUTTS 9M 370pPOB'S JIIOACH 3HAUHY Ta TSHKKY IIKOAY JUJIS JKUTTS YU 3JI0POB'S
JOJIeH, BIIACHOCTI, JOBKULIIO, HOPMaJIbHOMY (YHKI[IOHYBaHHIO OpraHiB BIajH,
OiIMPUEMCTB, yCTaHOB YM  OpraHi3amii, XapaKTepPU3YEThCS  HEBHOOPHUM
BUKOPUCTaHHSAM 30pOi Ta HAaCWJIbCTBA, a BiJITAaK HAIPABJICHI MPOTH CYCIIJILCTBA B
oMy, a Oyab-sikoi KOHKpeTHoi ocobu (oci®). Takum umHOM, Oe3mocepeaHimM
00’exToM 310unHy 3a cT. 258 KK Vkpainu € rpomajaceka Oe3neka, OCKUIBKHA ITiJT
TEPOPU3MOM, SIK MPABHIIO, PO3YMIIOTh 3aJIsIKyBaHHS HACEJICHHS Ta OPTaHiB BJAIU 3
METOIO JIOCSATHEHHSI 3JIOYMHHUX HamipiB [3].

ba Oinpire, mpakTUYHO Taka K IIO3WINS HasBHA 1 B KPUMIHAIBHO-TIPABOBIM
mitepatypi. Tak, I1. C. MaruieBcbkuii, XapakTepru3yrdu IPoOMaJChKy Oe3leKy sK
00’€KT 3JIOYMHIB, JaBaB Take il BH3HauyeHHs: ,,[' pomajchka Oe3meka mependadae
BBEJICHHS ITEBHOT CUCTEMH 3aXO0J11B 1 CTBOPEHHSI HEOOXITHUX YMOB, 10 3a0€3MeUyI0Th
CHOoKiiHE 1 Oe3mepemkoaHe (YHKIIIOHYBaHHSA JEPXKABHUX 1 TPOMAJCHKUX
MIATPUEMCTB, 3aKJIaJiB 1 OpraHizailiii, a TaKOXK CIoKii rpomazss” [4, c.8].

3110YUHU TEPOPUCTUIHOTO XapaKTepy 3a CBOIM 3MIiCTOM € 6araroo0’€KTHUMHU.

B mitomy MoOXHA TIOTOAMTHCS 13 BHUIE3a3HAYCHOIO TO3MINIEI0, ajieé 3 TIEBHUM
yTouHCHHsM. [Ipm BUMHEHI 3a3HAYCHUX 3JIOYMHIB Ma€ MICIE 3aIOisTHHS IIIKOIH
CYCIIUTBHO 3HAaYUMUM IHTEepecaM O€3NMEeYHHM YMOBAM KHUTTS CYCITUIBCTBA B IUIOMY.

3BICHO, IO TpOMajCchka Oe3leKa SK POJOBHH 00’ €KT BIAMOBIIHUX CKIIAJIIB
3JI0YMHIB € OUIbII IIUPOKUM TMOHSATTSM, HDK TpOMaJichbka Oe3leka sIK OCHOBHHI

Oe3nocepeiHii 00’ €KT.
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Bunaerscsi, 1m0 OCHOBHUM Oe3mnocepeHiM 00 €KTOM CKIIaay 3J0YUHY
,,TEPOPUCTUYHUI aKT’’ € TpoMajcbka Oe3leka, a OCHOBHHUMH Oe3MocepeHIMH
00’€KTaMM I1HIIMX 3JI0YMHIB TEPOPUCTUYHOIO XapaAKTEPY € pealbHa MOXKIUBICTh
3aMOJISSHHS IIKOAM TPOMAJACHKIA Oe3meni. Y BIANOBIIHUX 3704MHAX crnenudika
0e3McepeIHOr0 00’ €KTY BUILUIMBAE 13 CLIOCOOY JOCSTHEHHS MOCTABICHOI METH, SIKUMA
Ma€ OYEBUIHO CYCNUIbHO HEOE3MEeYHUM XapakTep, MOB'SI3aHUN 13 MOTEHLIMHO
IIMPOKUM KOJIOM CYCHIIBHUX BiTHOCHH, SIKHUM 3aI0IIF0O€THCS IIKOJIA.

VY SKOCTI JOJAaTKOBOTO 00’€KTa CKJIaAy 3JIOYMHIB TEPOPUCTUUYHOIO XapaKTEpy
MOXYTh OyTH KUTTS, 3[10POB’sl, MailHO, MISJIBHICTh OpraHiB BiaJau abo0 YIpaBIiHHSA,
MDKHApOJHUX OpraHizaiii, pi3uYHUX Ta IOPUIUYHUX 0Ci0. 30Kpema, BIAMOBIIHO /10
ct. 3 Koncturymii VYkpainu mwoauHa, i1 KUTTS 1 370pOB’Sl, YECTh 1 TIAHICT,
HEJOTOPKAHHICTh 1 Oe3neka BU3HAIOTHCA B YKpaiHi HaWBUIIOK COIIATBHOIO
ninHicTio. Lle % y cBOrO 4epry nependadae CTBOPEHHS HAJCKHHUX COIIATbHUX YMOB,
K1 3a0€3MeuyoTh O€3MEeUHY KUTTEASUIBHICTD JIF0AeH, HOpMaibHe (PYyHKIIIOHYBaHHS
CYyCHUTBHUX 1 IEp’)KaBHUX THCTUTYTIB.

Crucok JiTepatypu:

1. I[Ipo  ocobnuBocTi 3a0e3MedeHHs TPOMAJACHKOTO  TOPAIKY  Ta
IPOMAJICBKOI O€3MeKr y 3B’SI3Ky 3 MIATOTOBKOI Ta MPOBEACHHSAM (yTOOJBHHUX
MAaT4iB: 3akoH VYkpainu BiJ 8 JUIHS 2011 pPOKy URL:
https://zakon.rada.gov.ua/laws/show/3673-17 (nara 3Bepuenns: 01.05.2020).

2. [Ipo 3aTBepKEHHS MOPAIKY MPOBEIEHHS OISy IPOMaJIChKOI Oe3MeKn
Ta IHUBUIBHOTO 3axXWCTy: MoctaHoBa Kabinery MinicTpiB YkpaiHu Big 22 TpaBHA
2019 poxy Ne 507 URL: https://zakon.rada.gov.ua/laws/show/507-2019-%D0%BF
(mara 3Bepuenns: 01.05.2020).

3. AHamiz  CcygoBOi  MpaKTUKA  pO3MNISIAY  KPUMIHAIBHUX  CIIpaB
(MpoBaKEeHB), OB’ A3aHUX 3 MPOSBaMU Tepopu3my y mnepion 12 wmicsii 2012 poky
ta 1 miBpivus 2013 poxy cyaaero CymoBOi MmajaTH 3 pO3TISAy KpUMIHAIBHUX CIpaB
Anemsmiitnoro  cyny M. Kwmesa URL:  http://www.apcourtkiev.gov.ua/wp-
content/uploads/2015/06/Analiz-syd-1.doc (mata 3Bepuenns: 01.05.2020).

4, MarpimeBckuin  11.C. OTBETCTBEHHOCTh 3a MPECTYIUICHUS MOPOTUB
92


https://zakon.rada.gov.ua/laws/show/3673-17
https://zakon.rada.gov.ua/laws/show/507-2019-%D0%BF
http://www.apcourtkiev.gov.ua/wp-content/uploads/2015/06/Analiz-syd-1.doc
http://www.apcourtkiev.gov.ua/wp-content/uploads/2015/06/Analiz-syd-1.doc

Hanpsamu peghopmysannsn kpuminanvnoi ocmuyii 8 Yxpaini

00111eCTBEHHOI 0€30MacCHOCTH, OOIIECTBEHHOTOMOPSAIKA U 3/I0POBbsHACEICHUS. M.:

Opun. nut., 1964. 158 c.

Mapouko A.A.,

KypcaHT (paKyJIbTeTy HiATOTOBKU (DaxiBIIiB

JUTSL OPTaHiB IOCYJIOBOTO PO3CIIIIyBaHHS
([{ninponemposcovKkuil OeporcasHull yHigepcumem
BHYMPIUWHIX CNpas)

IMaoaucTuii B.B.,

JIOKTOP IOPUIUIHUX HAYK,

JOIEHT Kadepu KPUMIHAJIBHOTO TIpaBa 1 KPUMIHOJIOT 11
([{ninponemposcokutl OeporcasHull yHigepcumem
BHYMPIWHIX CNPaAs)

JOBPOBIUIBHA BIZIMOBA BIJI JOBEJAEHHS 3JIOYNHY 10 KIHIA

Curtyallis o CKJIajach Ha ChOTOJICHHS BHKJIMKAE HEAOMSKY 3alliKaBICHICTh JI0
posrisayBaHoi Temn. B cydacHuX ymMoBax OopoThOM 3 KOpPYIIli€ Ta
OPTaHi30BaHOIO 3JIOYMHHICTIO , OJHIEI0 3 YMOB BJIIAJIOT0 JTOCSITHEHHS 3aBJIaHb IOJI0
3a0€3MeUeHHs] HEJIOTOPKAHOCTI IHTEPECiB IO OXOPOHSIOTHCS 3aKOHOM L€ SIK
MOCWJICHHSI CYBOPOCTI MEX KPHUMIHAJIBHOI BIAMOBIIAJBHOCTI, Tak 1 aOCOJIOTHA
BIIMOBa BiJ X 3aCTOCYBaHHs, sIKi MpsSMO TepeadadeHi y 3akoHi. Tomy B mporeci
peamizaiii CaHKIIM 3a TOPYIICHHS MOBHWHHI 3aCTOCOBYBATHCH HE JIMIIE 3aXOJH
KPUMIHAJbHO-TIPABOBOTO BIUIMBY Ha 0cC00y, aime W TI 1O HamaBaiu O 0coOi
MO>XKJIMBICTh HE BUMHSTH 3JI0YMH, IO HEIO TOTYETHCS a00 BUMHEHHSI SIKOTO HEIO BXKE
pPO3M0YaIOCh, 1 THM CAMUM YHUKHYTH KPUMIHAJIBHOTO TIEPECITiTyBaHHS.

3rimio 3 4. 1 cr. 17 KpumiHambHOrOo KOjekCcy YKpaiHu, J00pOBUIBHOIO
BIIMOBOIO € OCTAaTOYHE MPHUMUHEHHS OCOOOI0 3a CBOEIO BOJICI0 TOTYBaHHS JI0
37I0YMHY a00 3aMaxy Ha 3JI0YHH, SKIO MPU IbOMY BOHA YCBIIOMITIOBajia MOXJIHBICTD
JOBEICHHS 3104uHYy 10 Kinus [1,c.10].

Ha cboronenHs sik moka3ye mpakTHKa ,[palliBHUKaMU MMPaBOOXOPOHHUX OpPTraHiB

JOMYCKAETHCS PAJT CEPUO3ZHUX MMOMHUIIOK 32 JIOTIOMOTOI0 BCTAHOBJICHHSI KPUMIHAJIBHOT
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BIIMOBINAJILHOCTI Ta TMPU3HAYEHHS TMOKapaHHs ocobawm, SIKI  TOOPOBUIHHO
BIIMOBWJINCH BIJT CKO€HHsS 3JI0OYMHY, 1 HaBMAaKW 3BUIBHIOIOUYM BHHHUX Y
MPaBOMOPYIIEHH] BIJ KPHUMIHAIbHOI BIAMOBIAANBHOCTI. TakoXX CTHUKAIOThCA 3
TPYJIHOIIAMU IOJAO0 BHU3HAYEHHI O3HAK JOOPOBUIHLHOT BIIMOBHM BiJl BUUHECHHS
3nouunny. [2,¢.157-160].

JloOpoBUIbHA BiIMOBAa HE Ma€ MiCLisl HA CTaJli 3aKIHYEHOrO 3J04YMHY, 00 € BCl
CJIEMCHTH ¥ O3HAKM CKJIAJly 3JI0YHMHY, Ta BIIMOBHUTHCS Bij 3aBEpPIICHOTO MOCSITAHHS
BXKE€ HEMOXJIHBO, 00 € BCl €JIIeMEHTH OO0 €KT, O00’€KTUBHA CTOPOHA, CYO’ €KT
,cy0’exTHBHA cTOpoHa. [2,¢.147-153].

MoxxyTh OyTH pi3HI MOTHUBU JOOPOBUIBHOI BIAMOBH BiJl JOBEJICHHS 3JI0YUHY J10
KIiHIIS ,HalPUKJIaJ] YCBIIOMJICHHS aMOpajbHOI MOBEIIHKY, IMUPE KasATTA , OakKaHHS
BUIIPABUTUCh, HEBUTIMHICTP CKOEHHS 3JI0YMHY, CTpax TIEpe]  MOKIUBOIO
BiJIITOBITAJIBHICTIO 32 CKO€HE, TOIO0. MOTHBH HE MalOTh 3HAYCHHS I BU3SHAYCHHSI
Ta BBAXKAIOTHCA piBHO3HAuyHUMHU. Crij 3a3HAYMTH 10 JTOOPOBUIbHA BiAMOBA BiJl
JIOBEJICHHSI 3JI0YMHY JI0 KIHI[ MOJIMBA TUIBKH MPU HE3aKiHYEHOMY 3JI0YMHI, BOHA
MOJKJIMBA JIMIIE JI0 MOMEHTY 3aKiHYEHHs 3JIOYMHY, 00 TUIBKM Y TaKOMY BUIAAKY
oco0a MOXe MPUIMHUTH (JIKBIIYBaTH) CTBOPEHY HEH CYCHUIBHY HeOe3meKy.
JloOpoBiTbHA BiTMOBa HE MOXE ICHYBAaTH y 3aKIHUEHOMY 3JIOYHHI, 00 € BECh CKJIaj
KPUMIHAIBHOTO IMPABOMOPYIIEHHS 1 BIIMOBUTHCH 200 MPHUIUHUTH TOCSTAHHS BXKE
HEMOXIHBO. [3,¢.126-134].

ITimcraBaMy BUKIIFOYCHHS KPUMIHAIBHOI BiAMOBITAIBHOCTI MPH TOOPOBUIBHIN
BiJIMOBi BiJl 3JI0YMHY BBa)KalOTh a0O BIJICYTHICTh, a00 MaJO3HAYHICTh CYCHLIBHOI
HeOesneuHocti. Ocoba, Mo AOOPOBUIFHO BIAMOBHWIIACS BiJ TOBEJCHHS 3JI0YMHY JI0
KIHI, HE MIUIATae KpUMIHAIBHINA BIAMOBINATBHOCTI 32 BUYMHEHI HEIO TOTYBaHHS JI0O
3JIOYMHY YH Jii, CIpsIMOBaH1 Oe3mocepeHb0 Ha BUMHEHHS 3710unHy (4. 2 cr. 17 KK
VYkpaiau). OToX 11 HOpMa Ma€ BaKJIMBE 3HAYCHHS JIJIs 3amoO0iraHHS 3aKiHYCHHIO
37I0YMHIB, 0O CIpUsS€ BiAMOBI BiJ TPOJOBXKEHHS Ta 3aBEPIICHHS PO3MOYATOTO
oco0o10 310unny. [2,c.155].

OTxe, MiICYMOBYIOYM BHIIIE BUKJIAJEHE, MOKHA 3pOOUTH HACTYMHI BUCHOBKH.

JloOpoBUIbHA BiAMOBA BIiJi BUMHEHHS 3JIOYMHY — L€ JOOPOBUIbHE Ta OCTATOYHE
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NPUNMHEHHS PO3M0YaTOl ALSUIBHOCTI MPHU YCBIAOMJIEHHI HAsBHOI MOXJIMBOCTI i
yCHIIIHOro 3aBepiieHHd. OgHak it Toro mob mMoxHa 0yno 3acrocyBaTtu cT. 17 KK
VYkpaiHu 1 3BUIBHUTH 0CO0Y BiJ] KPUMIHAIBHOI BIAMOBIAAIIBHOCTI, 11 JisTHHS MOBHHHI
BIJIMOB1IATH YMOBaM MPaBOMIPHOCTI JOOPOBUTLHOI BIIMOBH, SIKUMH €: JOOPOBLILHUM
XapakTep BIIMOBHM; OCTATOYHICTH 1 O€3yMOBHICTb JOOPOBUIBHOI  BIJIMOBH;
YCBIIOMJICHHSI HAsBHOCTI O0'€KTMBHUX Ta CYO'€KTUBHUX MOXJIMBOCTEH JOBEIACHHS
3JI0YMHHOT A1STTBHOCTI JI0 KIHIISI 1 BAKOHAHHS 3aKIHUEHOTO 3JI0UUHY.
Cnucok nitepatypu:

1. Kpuminaneuuii Konmekc VYkpainu //Bimomocti BepxoBhHoi Pamu VYkpainu
(BBP), 2001, Ne 25-26, ct.131.

2. Kpuminanbhuii kogekc Ykpainu: HaykoBo-npaktuunuii komenrap / FHO. B.
baynin, B. 1. bopucos, C. b. I'aBpumn Ta i1.; 3a 3ar. pea. B. B. Crammuca, B. 5. Tais.
— K.: Konuepn «Bugasuuunii Jlim «Iu FOpe», 2003. — 1196 c.

3. Teopisa kBamidikarii 3mounHiB: [ligpyunuk. (2-¢ Bua., mepepoO.); 3a 3ar. pen.
npodecopiB €. M. MoiceeBa Ta O. M. [[Xyxu, Hayk. pea. K. 0. H., goi. [. A.
Baptuneupka. — K.: KHT, 2007. — 300 ¢

Muxanabuyk B.,

3100yBay BUIIOI OCBITH 2-TO Kypcy, 4 rpynu

IOpUINYHOTO (PaKyIbTeTy

(VIvsicorutl Oepoicasnull ynisepcumem HympiuiHix cnpas)

KPUMIHAJIBHA BIAMOBIJAJBHICTD 3A JTOMAIIIHE HACUJIBCTBO:
3ATAJIHUM OI'JIS1]]

[Ipotarom TpuBajoro 4acy B YKpaiHi CTaBIEHHS O JOMAaITHbOTO HACHILCTBA
3aUIIANOCHE CYyTO ‘‘IIOMAIIHIM”, a CYCHUIBCTBO 3€OUTHIIIONO 3aKpUBajIoO OYi,
TOBOPSTYH, 1[0 HE BAPTO MXAaTH HOCA Y UYXKY CiM 10.

Maiixe 17 pokiB y Hac OyB umHHMI 3akoH Ykpaimm “Ilpo momepemxeHHs
HacuiIbCTBA B ciM’i” Big 15 mucronmama 2001 poky Ne 2789-I11 , skwmii mependadan

3aX0AM Ta MOBHOBAXKCHHS OPraHiB JEp>KaBHOI BJIaJld B YAaCTHHI 3amoOiraHHs Ta
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pearyBaHHs Ha (akTH 3acToCyBaHHs (Di3U4HOI cuiin B poauHax. [Ipote, B peasibHOMY
KUTT1 TOTEPIUIl Bl HACWJIBCTBA WICHH CIM’1 Ta JITH YacTillle 3aJUIIAJIMCh caM Ha
caM 13 JIOMAaIllHIM TEpOpOM, Ta HISKOi J1€BOi peakuii B JEp:KaBHUX OPraHiB, SK
MpaBuiio, He OYyII0.

HenocratHs 3akoHOAaB4Ya perjaMeHTallis BUCTYyNalla OCHOBHOIO MPUYUHOIO
IpOro. A miACWIOBayaMu OyJiM: CTpax MNOTEPHUIMX 3BEPHYTUCS IO JOMOMOTY,
BIJICYTHICTb pearyBaHHs, Hacammepel, 3 OOKy moJfiiii, CKJIaaHICTh ¢ikcaii Ta
noBeeHHs (akTy HacuIbcTBa [1].

[inHicTh ciM’i, ii' ocoONMBa posib y PO3BUTKY CyCcHUIbCTBA 1 B (pOpMyBaHHI
KO)KHOI ~ JIIOMIMHU ~ BU3HAIOThCA  MIDKHApOJHO-TIPABOBHMH  JOKYMEHTaMH,
patudikoBanumMu YkpaiHnoto. Tak, y ct. 16 3araipHOi Aekiapallii nmpap JIOIUHA Bij
10 rpyaus 1948 p. nmporosiouryerbes, 1o CiM’ s € MPUPOTHUM 1 OCHOBHUM OCEPEAKOM
CyCHUTBCTBA 1 Ma€ MPaBO Ha 3aXUCT 3 OOKy CycCHuibCcTBa 1 AepkaBu [2]. OCHOBHUM
3aKOHOM Ykpainu y cT. 51 mepemgbadeHo, mo ciM’si, JTUTHHCTBO, MAaTEPUHCTBO Ta
0aThKIBCTBO OXOPOHSIOTHCSA JIepkKaBoro [3].

3 ormsany Ha 1e, 6 rpyaHs 2017 poky npuiiasaTo 3akoH Ykpainu Ne 2227-VIII
«IIpo BHecenHss 3MiH 10 KpuminanbHoro ta KpuminaibHOro mpolecyaibHOro
KOJieKCiB YKpaiHu 3 MeToro peanizarii mojokeHb KonBeHmii Pagm €Bporm mpo
3ano0iraHHsl HACHJIBCTBY CTOCOBHO KIHOK 1 JIOMaIlIHbOMY HACHJILCTBY Ta OOPOTHOY 3
muMu sButaMu» [4], skum KpuminaneHuM Komekc YKpaiHu, 30KpeMa, JTOMOBHEHO
cT. 126-1. Hopma mepenbauae BiANMOBIAANBHICTh 32 JOMAIIHE HACHUIBCTBO, TOOTO
YMHUCHE CHCTEMAaTHYHE BYMHEHHS ()I3MYHOTO, MCHUXOJOTIYHOTO 200 €KOHOMIYHOTO
HACWJIbCTBA 111010 MOAPYXOKS UM KOJIHMIIHBOTO MOAPYXKSA abo 1HIIOI 0co0H, 3 KOO
BUHHUM TiepeOyBae (mepebyBaB) y ciMeWHMX ab0 ONU3BKUX BITHOCHMHAX, IO
MPU3BOJUTE 110 (I3UYHMX a00 ICUXOJOTIYHHX CTPaKIaHb, PO3JIAJIB 3J0pPOB’S,
BTPaTH MPAIE3aTHOCTI, €MOIIIHHOT 3aJeXHOCTI a00 TOTIPIICHHS SKOCTI KUTTS
notepniyioi ocobu. Kpim mporo, mepemdadeHo OOMEXKyBaNbHI 3ax01, IO

3aCTOCOBYIOTHCA A0 0Ci0, sIKi BUMHUIN AoMaliHe HacuibeTBO (cT. 91-1 KK Ykpainm)

[5].
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Taki HOpMH «CHEUNPU3HAYCHHS» aIPECHO CIPSMOBaHI Ha TPOTHUAII0 caMme
HACUJIBbCTBY B CIM’1.

3arajgoM, HaCWJIbCTBO — L€ 3aCTOCYBAaHHsS CHUJIM a0o 3arpo3a ii 3acTOCyBaHHS
o0 neBHoro cy6’ekra [6]. Ile He nuine ogHOpa3oBa 1is, a ¥ CYKYIHICTh YMUCHHX
MPOTUIIPABHUX LIKIIJIMBUX YU HEOE3MEUHUX A1 OJHIET JIOJAUHU 1O BITHOIIEHHIO J10
HILIOT, 110 MOXKYTb MOPYLIUTH ii paBa, CBOOOM, HAHECTH 1l (PI3UUHY, MOPATIbHY YU
NCUXIYHY IIKOAY. BHIUIAIOTH Taki BHAM HACWUJIbCTBA: JIOMAIIHE, CEKCyallbHE,
di3uuHe, ncuxivyHe, TeHAEpPHE, HACWIBCTBO HAJl AIThbMU. BTiM, Taki BUJAM HaCHIIbCTBA
BUJIUICH1 32 PI3HUMHU KPUTEPISIMU, a TOMY NOTPeOYIOTh aHaJI3y Ta CUCTeMaTH3allli.

Tak, 3aKOHOJABCTBO BH3HAYA€ JOMAIIIHE HACHIIBCTBO SAK MissHHA (mii abo
OC3MIsUIbHICTE) (DI3UYHOTO, CEKCYyaJIbHOTO, TIICHUXOJOTTYHOTO ab0 EKOHOMIYHOTO
HACWJIbCTBA, 110 BYUHSAIOTBCA B CIM'1 YW B MEXKaX MiCIs MPOXHUBAaHHA ab0 Mix
ponuyamu, ab0 MDK KOJMIIHIM YU TENEpIIHIM MOJAPYXXKSAM, ad0 MDK IHIIUMU
oco0aMH, SKi CHUIBHO TMPOXHWBAKOTh (MPOKUBAIM) OJHIEID CIM’€l0, aje He
nepeOyBaroTh (He TepedyBain) y POJWHHUX BIIHOCHMHAX YW y HUTO01 MK CO00¥O,
HE3aJIe)KHO BiJ TOTO, YW MpOoXHUBae (MpoxuBaja) ocoba, sika BUMHWUIIA JOMAIIHE
HACHUJILCTBO, Y TOMY CaMOMY MIiCIli, IO W TOCTpakaaiga ocoba, a TaKOXK IMOrpo3u
BYMHEHHS TakuX MisiHb [7]. ToOTO, mOMaIIHE HACWIBCTBO BHUALICHE 3a Cy0’€KTamMu
BIJTHOCHH, a OT 3a XapaKTepOM IOJUISEThCS Ha PI3HI BUJM 3aJI€)KHO BiJl 3MICTY JTisIHb,
SK1 OXOTUTIOIOTHCS HUM:

- (i3uyHe: cTycaHuW, IITOBXaHHS, IIMIAHHS, IIMAraHHA, a TaKOXX HE3aKOHHE
mo30aBJeHHST BOJI, HaHECEHHS TMO000IB, MOpPIYBaHHs, 3aMOJISTHHSA TUIECHUX
VIIKO/PKEHb PI3HOTO CTYNEHS TSHKKOCTI, 3aJIMIICHHS B HeOe3melll, HeHaJ aHHS
JOTIOMOTH 0Cc00i, ska TepedyBae B HEOE3MEUHOMY JUIS SKUTTS CTaHIl, 3o IisTHHS
CMEPTIi, BUNHEHHS IHIIUX MPABONIOPYIIIEHb HACUIBHUIILKOTO XapaKTePy;

- TICUXOJIOT1YHE: CJIOBECHI 00pasw, TMOTpO3W, NMPHHIKCHHS, TEepeciiayBaHHS,
3aJIIKyBaHHS, 1HII JISTHHS, CIIPSIMOBaHI HA OOMEKEHHS BOJICBUSIBICHHSI OCOOH, SKIIIO

TaKi A1i a00 Oe3MISUIHbHICTh BUKIMKAIM Y TTOCTPaXaa0i 0coOu MOO0I0BAaHHS 3a CBOIO

97



0e3MeKy, COPUYMHUIN €MOILIIIiHY HEBIEBHEHICTh, HE3JATHICTh 3aXUCTUTU cede abo
3aBJaJIM UIKOAM MCUXIYHOMY 3/10POB’I0 0CO0U;

- EKOHOMIUHE: YMHUCHE M030aBJICHHS JKUTIIA, 1K1, OJATY, 1HIIOTO MaiHa, KOIITIB
Y1 JIOKYMEHTIB a00 MOKJIMBOCTI KOPUCTYBATUCS HUMM, 3QJIMILEHHS 0€3 IOrsiay 4u
MIKJIyBaHHA, MEPEUIKOKaHHS B OTPUMAHHI HEOOXIAHUX MOCIYr 3 JIIKyBaHHS YU
peaburiTaiii, MNPUMYIIyBaHHS [JIO0 Tpaili, 3a00poOHY HaBYaTUCA Ta  IHIII
PaBOIMOPYIIEHHSI EKOHOMIYHOTO Xapakrepy [8];

- CeKCyallbHE HACUJILCTBO: OY/1b-s1Ki HACHJIbHUIIBKI 111 CEKCYaJbHOTO XapaKTepy,
HE TOB’s3aHl 13 MPOHUKHEHHSIM B TUIO 1HINOI 0cobu, 6e3 J0OpOBUILHOI 3roau
MOTePIiIoi 0cOOU, BYNHEH1 CTOCOBHO HEMOBHOIITHBOI 0COOM, BUMHEHI II0JI0 0COOH,
sIKa HE JIOCSTIIa YOTUPHAAISTH POKIB, HE3AJIEKHO BiJ 11 1OOPOBLILHOT 3roau [5].

BuninstoTh TakoX TakK 3BaHE T'CHJICPHE HACHIBCTBO, TOOTO SIKE YMHHUTHCS HaJl
0Cc000I0 TOMY, III0 BOHA HAJIEXKHUTh 10 Ti€i ym iHIIOI crari. [lepeBakHa dacThHA
TeH/IEPHOTO HACHIIbCTBA YMHUTHCS YOJOBIKAMHU HAJ >KIHKAMH 1 TPOSIBISIETHCS Y
dbopmax aUCKpHMIHALIII, MMOTPO3, perpecii, MPUMYCOBUX abopTax Ta MPUMYCOBUX
BaritHOCTAX [9]. 3po3ymisio, 10 JOMAIIHE HACHIILCTBO TAaKOXK MOYKEe HaOyBaTH O3HAK
TeH/IEPHOTO.

SAx G6aunmo, JOMAIllHE HACWJILCTBO PI3HOOIUHE 3a XapaKTepoM JisHb, a TOMY
noTpedye peTeNbHOro aHamidy. BumiieHHS X cHemiaibHOT KpHUMIHAJIbHO-TIPABOBOT
HOPMHM € TIO3UTUBHUM SIBUIIEM, IIOKJIMKaHe (OpPMyBaTH IMPABOCBIIOMICTD Y
CYCHUTBCTBI, IO HACKJILCTBO, HABITh SKIIO BOHO BUYMHSETHCA B CiM’i, € 3JIOUMHOM, a
HE «0cOoOHCTOI0 cripaBoioy. I, MaOyTh, HE B OCTAHHIO YepTy HU3BKUH PIBEHb MPAaBOBOI
KyJIbTypH, YCBIIOMJIEHHS, IO BCE, IO BIiAOYBA€TbCsl B CIM’i, € TPUBATHUMHU
BITHOCMHAMHU, CIPUSIIO «OMAIIHIM» HacUJIbHUKaM y Oe3kapHocTi. Tomy, Bce-Taku,
BUJIAETHCS, € MIJCTABU CIIOAIBATHUCS, MO BUIAUICHHS TAKUX KPUMIHAIHHO-TIPABOBHX
HOPM, CHpPSIMOBAaHMX Ha TMPOTHUIII0 TOMAIIHHOMY HACHIBCTBY, MOXE CHIPUATH
3MEHIIICHHIO TTOKa3HUKIB TAKOTO SBHIIIA.
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Haspousbkuii B.O.,

npodecop kadeapu KpUMiHAIBHOTO MpaBa 1 KPUMIHOJIOT 1],
1.10.H., po@., uieH-kop. HAIIpH Vkpainu

(VIvsiscorutl depoicasnuil ynisepcumem HYmMpPIWHIX CNpaAs)

3JJOBYTKHU TA YIIYIIEHHSA POBOYOI I'PYIIU 3 IUTAHb
PE®OPMYBAHHS KPUMIHAJIBHOI'O ITPABA

VY cepnni 2019 poky Oyna crBopena Komicis 3 nuTanb npaBoBoi pedopmu y
CKJIaJIl KUTbKOX pOOOYMX T'pyI, OJHA 3 SIKMX Ha3uBaeThcsi «PoOoua rpyna 3 mUTaHb
PO3BUTKY KPUMIHAJILHOTO IpaBa» (fnani — Po6oua rpyna)?. Bintoai Poboua rpyna
npoBesnia Ou1s JBOX JIECATKIB 3acijaHb. 3 HUX TPETHHA OYHUX, TPUBAIICTIO 3-4 NHI,
pemrta — B oHmaiiHi. KpiM po0Oo4oi rpynu y NMOBHOMY CKJIaji, OHJIAMH-3aCiIaHHS
IPOBOAATH NIATPYNH 3 MIATOTOBKU OKpeMUX po3autiB MaiiOyTHboro KK Ykpainu.

Jlo BUAMMUX 1 «MaTepiaaizoBaHUX» 3100yTKIB 11i€i Po6ouoi rpynu Hacammepe
CJIJT BIAHECTH Te, 10 CTAaHOM Ha cepenuHy TpaBHs 2020 poky Bke T'OTOBUN TEKCT
3aranbHoi yactTuHU MaiOyTHhoro KK. 3BiCHO, 1€ TEKCT Ie «CUpHi», Y HbOMY
3aJIMIIWIIOCS PSIJl TUTaHb, 0 SIKUX MOTPIOHO 11e Oy/1e MOBEpPHYTUCS B MailOyTHHOMY.
MalyTh, o xoay pob6otu Hax OcobnuBoro yacTuHOw 1boro KK, okpemi Bxke
chopMysibOBaHI Ta HIOM TO TOTOJKEH1 IMICIS TPUBAIUX CYINEPEUYOK TOJOKEHHS,
TOBEJIETHCS TIEPEryisaaaTi 3aHoBO. Alle ¢akT € (HakToM — 3HAYHA YacTHUHA POOOTH
BUKOHAHA 1 BHUJIHO OOpPHCH KOJEKCy B IyioMy. Twmm Ouibiie, mo uwieHu Pob6ouoi
TpyNu COPUMHSIMA 1 TOTOAWIWCSA 3 TpaBUjaMu HamucaHHs ctateit OcoOnmBoi
gactuHu KK, sKi miaroryBas aBTop IUX PSIIKIB.

3100yTKaMl «HEBUIUMUMU» € Te, MO wWieHn PoOouoi rpynmu HaBYWIHCS
MPAIfOBaTH Pa3oM, TOTPUMYBATHCS JOMOBIICHOCTEH, HTH HA KOMIIPOMICH 1, 3arajoM,
peamizoByBaTH BignoBigHy KoHmemmito. 3apa3 roTyeThCsi CalT, Ha SKOMY MarOTh

BUCBITIIFOBATUCS Pe3yJbTaT AisuTbHOCTI 3 migroroBku HoBoro KK. I cepenm #oro

2 [lo ii cknany Brimoueni: Baynin FO.B.- ronosa, XaBpoHiok M.I. -3aCTylHHK TOI0BH, a TaKOXK wieHn: Auapymiko ITIL
(y 3B’s13Ky 3B’SI3KY 31 CTAaHOM 310pOB’sl (paKTHYHO He mpuiiMae ydacti), bypaia B.M., T'opox O.II, I'yroposa H.O.,
Hasporpkuii B.O., [Tonomapenko F0.A., Ctpenbiios €.J1.
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MarepialiB, CKOpilie 3a Bce Oyjae mpejacTaBieHa Micis, Bi3is Ta IIHHOCTI Po6ouoi
rpymnu. 3apornoHOBaHO BUKIIACTH iX TaK:

Micist Po6o4oi rpynu:

- B3SITK Ha ceOe yJap KPUTUKH BI THX, XTO MPOTMOHYE OOMEXKUTHUCS TUM,
mo6 «mignatatu» icuyrounii KK;

- OLIIHUTH 1ICHYIOY1 TOCSTHEHHS, MPONO3ULIi y 11l cdepi;

- 3aMPONOHYBATH HOBI MIJAXOH, PILICHHS;

- miarotysaT TekcTu 3akoHonpoekTiB KK ta Kogekcy npoctynkis.

Bi3ig Pobouoi rpynu:

-xoya B VYka3i Ilpesunmenta iperbcs npo Pobouy rpynmy 3 nuTaHb
pedopMyBaHHS KPUMIHAIBHOTO MPaBa, MH OOMEKHMOCS JIUIIE MPOTO3UIIIMU
31 3MIH JI0 3aKOHOJaBCTBA (00 MpaBo (POPMYETHCS BIKAMH Ta JECATUIITTAMU 1
1oro *xo/Ha poboua rpymna peopMyBaTH HE 3MOXKE);

- He obomexwutucs nume KK, a, ogHOuacHO, BUpIIIYBaTH MUTaHHS, SKI
crocytotbest  Komekcy mpoctynkiB, a Takox Konekcy mopylieHb
aAMIHICTPaTUBHUX (IIOJI0 OCTAaHHBOTO, TO, NPHHANMHI y THUTaHHAX
BIIME)KYBaHHS );

- BUIUTUTH TIMTAaHHS, SKI MaloTh OyTH «BUHeceHi» mo3za Mmex KK Tta
BupimeHi B KK um iHImmX 3akoHax;

- TIpaIroeMo He nuiIxoM nepepooku icHyrodoro KK 2001 p. un aganTarii
70 YKpalHCHKUX YMOB SKOTOCh 3apyOKHOTO KPUMIHAJIBHOTO 3aKOHYy, a
MUIIEMO TEKCT «3 YUCTOTO JIUCTKAY;

- BpaXyBaHHS MDKHApOJTHO-TIPaBOBHX 3000B’si3aHb YKpaiHU y 1k cdepi
Ta Kpalmx 3apyO>KHUX MPAKTHUK;

- BUPINICHHS] TUX TMHTaHb, SIKI OylIM CymepewIMBUMU B Teopii Ta
HEOTHO3HAYHO BUPINIYBAJIUCS HA MPAKTHUII HE 0OXOISIYHA «TOCTPUX KYTIBY;

- OIIIHIOEMO, BPAXOBYEMO JIOCATHCHHsS Ta TMPOMO3MIII KOJer, sKi
dbopmanbHO He € uneHamu Pobouoi rpynu;

- MaiiOyTHI KK mMae OyTu «MajgeHbKUM ajie CyBOPUM»;
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- «3arasibHa YacTHHA Ma€ OyTu OuIbLION, HIXK Oco0aMBay» - ycl MUTaHHS,
AK1 MAIOTh 3arajbHe 3HAUYEHHS, BUHOCUMO B 3aranpHy yactuny KK;
- He BuKopucToByemo B TekcTi KK ciioBo «iH»

IlirrOCTI POOOY0OT rpynu:

- mpoekT KK — MpoayKT KOJIEKTUBHUX 3YCUIIb;

- HIXTO HE Ma€ MoOHomoaii Ha IcTuHy. [lpu nOpUAHATTI pilIeHHS
BUpIIIAJIbHE 3HAYEHHS Ma€ BaroMmicTh apryMeHTIB, a He Oyab-fiKl 1HIII
dakropu;

- HAMaraeMocs ycCix pilieHb JOCATTH KOHCEHCYCOM;

- )KOJTHE TTUTAaHHS HE BBAKAEMO BUPIIICHAM OCTaTOYHO

- TOJIOCYBaHHS — KpaiHii 3aci6. PimieHHs mpuiiHsATe, SKIIO 32 HBOTO 5
rojiociB 3 § 4jieH1B poOoUoi Irpymnu;

- 3aJTly4aeMO JI0 POOOTH HAJ OKPEMHUMH pO3JUIaMH HE JIUIIC YJICHIB
Po6ouoi rpymnu, ane i iHmux ¢axiBIliB 3 BIAMOBIIHUX MUTaHb;

- IpiOpUTET iHTepeciB MOTePIIiIOro Bix 3104nHy. Moro mosuris Mae 6yTu
IIOHAaMEHIIIE BUCTyXaHa Ta OIIHEHA;

- B OCHOBI HE€ BiAmiaTa, a JOCATHEHHS COIIAJIBHOI CIPaBEIMBOCTI Ta
BPETYJIIOBAHHS COIIAIbHUX KOH(ITIKTIB;

-KK — ultima ratio. Bin He mepembauyae THX [ifHb, SKHM MOKHA
TIPOTUTISITH MEHIII CYBOPUMH 3ac00aMH, HIXK KPpUMIHAJIBHO-TIPABOBI;

- pimenHs, gki € B 3apyOixHMX KK BpaxoByeMo, OIiHIOEMO aiie He
BBakaeMo nupekTuBoro npu miarorosii KK Ykpainu;

- HE 3QJIMIIAEMO KOPYMIIIOTEHHUX MOXKJIMBOCTEH Ta MaHEBpPY MO0
3JI0BJKUBaHb JJIs1 TUX, XTO Oyne 3actocoByBatu KK;

- mumeMo KK «sk mis cebe», Todto qobpe!

[TpoexT 3arampHoi wactuam KK BigoOpakae 6arato mporpecuBHHX inei. Y

HBOMY BTUICHO OUTHIIICTH 3aayMiB JIbBiBCEKOTO (GOpyMy KpHUMIHATBHOI FOCTHIII,

BukiaaeHux y #oro «Konmenmii pedopMyBaHHS 3aKOHOJaBCTBAa MpO MyOiyH1

MPaBOMOPYIICHHST B YKpaiH1». 30KpeMa, MaKCUMallbHO po3BaHTa)keHa (OcolOiuBa

yactuHa KK 3a paxyHok mnepenecenHsi a0 3aranbHoi uvacTuHu KK Oarateox
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MOJIOKEHb, SIKI TPaAUIIAHO pErIaMeHTYIOThcsi B CTaTTAX OcoOauMBOi 4YacTUHU
KpUMIHaJIbHOTO 3akoHy. Cepen HHMX — CaHKIIi, KBali(iKyroul Ta MNPUBLICIOIOYI
O3HAKW, BU3HAYCHHS TIOHSATb.

[TunpHy yBary wieHw poOO0YOi TPYNU MPUIAUISIOTH CIPOINCHHS 3aCTOCYBaHHS
MmaitoytHporo KK Ta ycyHeHHIO MOXXITMBUX 370BKMBaHb MPU HOTO 3aCTOCYBaHHI. 3
LIE0 METOI0 B 3arajbHii YacTUHI BUKIAJEHI MpaBWia KPUMIHAIBHO-IPAaBOBOI
kBasi(ikamii, nepeadaueHO 3MEHIIEHHS BUJIB [OKapaHb JHILE [0 YB S3HEHHS
(ctpokoBOro Ta JAOBIUHOro) Ta ImTpady, a TaKOXK CKOPOYEHHS PO3PUBIB MIXK
MIiHIMaJbHUM Ta MAaKCHUMaJbHUMH pO3MipaMu TIOKapaHHS — TICPEBAXKHO BiH
CTaHOBUTH 1-2 poku yB’si3HeHHs. Lle mependadae iHITNI KPOK, TAKOXK peaTi3oBaHUM
y MPOEKTI — MOJLT yciX 37104uHIB Ha 10 CTymeHiB 3a CTyNeHeM TSHKKOCTI (B OCHOBI
SKOTO 3arofisiHa YU MOJJIMBA IIKOAA) 3 JKOPCTOKOK IMPHUB’S3KOK KPUMiHATBHO-
MpaBOBUX HACHIAKIB (MOKapaHHS, a TaKOX 3axo0J]iB OE3MEeKH, KOMIICHCAI[IHHUX Ta
PECTUTYLIMHUX 3aXOIB TOMIO) 1O CTYNEHA THKKOCTI BYMHEHOTO 3JIOUHHY.
Busnauena Bara/miiHa KOXKHOi OOCTaBMHH, sIKa TIABUIINYE YW 3MEHIINYE CTYIIHb
TSKKOCT1 3JI0YMHY — 1i HasBHICTh BeJI€ JO MIJBUIIECHHS YU 3MEHIIEHHS TaKOTO
CTyneHs Ha 1 4u 2 po3psiau 3 BIAMOBIAHUM KOPUTYBAaHHSIM MOXMIIMBOTO TOKapaHHS.
Ile o3Hauae iCTOTHE CKOPOUYCHHsS IPAaBO3aCTOCOBHOIO VIJISAY Ta 3arodiraTume
MOXJIMBUM 3JI0BXKUBaHHSAM. TuMm Outbine, mo PoGoda rpyma BigMoBHIACcS 1 BijJ
HOPMHM TIPO MAaJIO3HAYHICTh, 1 Bl TPU3HAYCHHS TIIOKapaHHS «HIKYE BiJ
HAaWHWKYOT0», BCTAHOBJICHOT'O 3a IIEBHUU 3JI0YMH.

3arajgpHa 9acTHHA TIOKH IO ICTOTHO 3pociia 3a 00CSIroM — Mae MOoHaJ MIBTOPU
COTHI cTaTei. 3are, nepeadavaeThcs KapaAuHaabHe cKopodeHHsT OcoOIMBOi YaCTHHU
manoytaporo KK. fkmio 3amymu Oynyth peamizoBani, To 3arampHa yactuHa KK
MIePEBUINYBAaTUME 3a KUIBKICTIO cTarei Moro OcobnuBy yactuHy. Hacammepen, 3a
paxyHOK BiIMOBH Bil OLIBIIOCTI CIEMIiaJIbHUX HOPM Ta HOPM TMPO «CKIIAJCHI»
3JI0YHMHHU, IEPEMIIICHH» 0araTb0X 3J0YMHIB JI0 TPYIH MPOCTYIKIB. 3arajioM HOBUH
KK mae oxomntoBatucst GOpMYyIIOBAHHSIM «MaJIeHbKUH, ane cyBopuit». CyBOpICTb ke

nojsiraTUME SK y TOMY, IO BIH HaJajdl HE OXOIUIIOBaTHUME [isiHb, 3a SKi
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nepeadavyaroThes JOBOJI JiiOepaabHl CaHKINI, TaK 1 3@ PaXyHOK PO3IIMPEHHS KOJIa
KPUMIHAJIbHO-TIPABOBUX HACHIJKIB 3104uHy. Jl0 HHMX, SIK BXe BiJ3Haudajocs, Oyne
BITHOCUTHCS HE JINIIE TTOKapaHHS.

bararo yBaru mpuaijieHO 3aXUCTy MpaB MOTEPIHUIOr0 — mnependayeHo, 1o Mpu
BUPIIIEHH] OUIBIIOCTI KPUMIHAJIBHO-TIPABOBUX NHUTaHb HMOro MO3ULIsA Mae OyTH
OIliHEHA CY/IOM.

[Io >k He BIanmocs Ha IbOMY €Tari qisIbHOCT1 poOodoi rpynu? Hacamnepen, 1ie
JIOBECTH HEOOXITHICTh perjiaMeHTalli BIAMOBINATBbHOCTI 3a BCl MyOJivHI
NIPABOIOPYIIECHHS (3JIOYMHU, MPOCTYIKH, TMOPYIICHHS) B OJHOMY 3akoHi — Komekci
nyOJMiYHUX  TPaBONOPYIICHh  YKpaiHM. Xo4ya caM  TEePMIH  «IIyOlidH1
IIPABOMOPYILIEHHS BCE OUIBII MIITHO BXOJUTH y OOIT, 1 1aJieKO He JIUIIe HayKOBUM. €
Hajis, o koyim Oyne migrorosienuit He numie KK, amne # Kogekc mpoctynkiB Ta
BUSBHTBCS Maibke MOBHHMM 30ir ix 3arajbHUX YaCTHHH, JO IIi€i i7Iei MOCTAaBISATHCS
OUTBIII MPUXUITBHO.

Baxxko BimOyBaeThcsl BiAX1A BiJl yCTaJdeHUX (a TO 1 3aKOCTEHLIUX) IOPUIAYHUX
KOHCTPYKIIiK, TepMiHIB. 30KpeMa, Jac Bij Yac MPOCIU3AI0Th CIPOOU MOBEPHYTH JO
KK moHsATT «cycmiabHa  HeOe3mneka», «KpUMIiHaJIbHAa  BIAMOBIZATBHICTBY,
«CyauMicTh». MoBa He Hje, 110 TaKuX MOHATh He icHye. OHaK, BiICYTHICTh YiTKOTO
BU3HAYCHHS JEAKUX 13 HHX 1 HEMOMJIMBICTH 3alPOINOHYBATH B3a€MOIPUNHATHI
dbopMyTrOBaHHS, HABECTH KPUTEPil HASIBHOCTI BIAMOBIIHUX ()EHOMEHIB, CIIOHYKAE 0
BimMOBH Bij iX 3acTocyBaHHs y KK Ta mokmajgeHHs Ha MpaB03acTOCOBYBada TATAPs
JIOBE/ICHHS HASIBHOCTI BIATIOBIAHMX O3HAK.

Ha >xanp, Hapasi He Bmasocs mepeKoHaTu OUTbIIICTh WieHiB Pobouoi rpynu y
JIOIUTBHOCTI 3alpOBAXKEHHS IIUI01 HU3KH 17eil. 30Kpema, Ipo HEOOXiTHICTh MPSIMOT
JIHIHHOT 3aJIS)KHOCTI MK JISMH BHHHOTO Ta KPHUMIHAJBHO-IIPABOBUMHU HACIiIKaMHU
BUMHEHOTO. Hanpwukian, BCTaHOBIEHHS mMTpady KPaTHOTO CyMi OTPUMAHOTO 3HUCKY,
MaKCHUMaJIbHOTO PO3MIpYy TPHBAJIOCTI MO30aBIEHHS BOJI JIJIi HETMOBHOJITHBOT YU
MOJI0]10i 0COOH, 3aCy>KEHOT 32 BOMBCTBO UM MPU CYKYITHOCT1 3JI0OYMHIB Ta BUPOKIB, Y

PO3Mipi, SIKHI HE MIEPEBUIIYE MOBHOI KUIBKOCTI KaJICHAApPHUX POKIB BIKY Takoi ocoOu
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Tomo. AOO — 3ampoBa)KEHHsI HOBOi ()OPMH BHHHM, KA XapaKTEepU3ye CyO’ €KTHUBHE
CTaBJICHHS 10 CKOEHOTO NMpHU (POPMAIBHUX CKIIAJaX 3JI0UHHY.

[lincymoByrouM, MOKHa cKa3aTd, o mpoekr HoBoro KK Oyne He nwuiie
OpUTIHAJILHUM ajie ¥ 3py4YHHUM JUIs 3acTocyBaHHs. BiH BimoOpaxxaThMme HasBHUUN
piBEHb BITYM3HAHOI KPUMIHAJIBHO-NIPABOBOI HAayKU Ta NOTpeOu mnpakTuku. HaBiTh,
AKIIO WOT0 HE MPpUIiME 3aKOHOJABELlb, LIEH MPOEKT MOCIYKUTh PO3BUTKY BITUUZHAHOT

IOpUCTIPETYACHIIII.

Hikirina 1O./1.,

3100yBa4 BUIO1 OCBITH

2-TO KypcCy, 2 TPYIH IOPUIUYHOTO (HaKyIbTETy
(JIvsiscoruil Oeporcasnuil yHigepcumem 6HYmMpIuHIX cnpas)

KOPYIILIA SAK 3ATI'PO3A AJI5S1 AEPKABHU 1 CYCIIIJVIBCTBA

B yMoBax chorojyieHHs KopyIiis B YKpaiHi HaOpasa BeIUKUX 00epTiB, BOHA HE
Ja€  HamM 3MOTHM pedopMyBaTH €KOHOMIKY Ta TalbMy€ MOJITUKO-IPABOBI
NEPETBOPEHHsI Ha MNUIAXY JI0 BCTYyNy Hamoi aepxkaBu y €pponeicbkuii Coros.
Po3p’s13aHHs KOPYILIHHOI TPOOIEMH € TPIOPUTETHUM 3aBIAHHAM [UJIsl YKpaiHH.
AmKke, ICHYe BHCOKHH pIBEHb KOPYMIIOBAaHOCTI, $Ky BH3HAHO KEPIBHHUIITBOM
Jep>KaBH, HAWBIUIMBOBIIIMMHU Cy0’€KTaMU TOJITHYHOTO KUTTSA, MIKHAPOJIHUMU
IHCTUTYIIIMU Ta HE3aJeKHUMH aHTUKOPYIIIMHUMU opraHizamismMu. Tomy mgaHe
MUTaHHS € aKTyaJIbHUM Ha TAHOMY €Talll PO3BUTKY JIEP>KaBH.

B VYkpaini ocHOBHMMH TpUYMHAMH BUHUKHEHHS Ta ICHYBaHHS KOPYMIli B
MIEPIIY YEPTy € CYCHIbHUN MEHTAJITET, AKUI CIPUsE MONTYKY KOPYIIIHHAX MUISIX1B
3apajy BHUPIIMICHHS OCOOMCTUX MUTaHb Ta mpobiem. Bapro 3a3HaunTtH, 1Mo cucrema
GYHKITIOHYBaHHS IEPKABHUX OPraHiB Ta OPTaHIB MICIIEBOTO CaMOBPSITyBaHHS, sSKa
CTBOPIOE TIEBHHUI TPIOPUTET Y BHPIMICHHI OCOOMCTUX THUTaHb Ta MPOOJEM IO
BIJTHONICHHIO /IO iX BPETYJIIOBAaHHS Y 3aKOHHHM CTIOCi0.

Hns Toro mo0 kpamie 3pOo3yMITH MIKIUIMBICTH MPOSIBY KOPYHIIAHUX
MPOCTYNKIB, MOTPIOHO O3HAMOMHUTHCS 13 pe3ynbTaTh JochikeHHs "JluHamika

CYyCHUIBHO-TIOJIITUYHHUX MOMIISIAIB B YKpaiHi" sike Oyno mpoBeneHo CoIi0JOri4HOI0
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rpynoto "PeituHr" Ha 3amoBieHHs MixHapoaHoro PecnyOnikaHCbKoro IHCTUTYTY .
VY naHoMy JAOCHIIPKEHHI MPOBOAMIIOCS ONUTYBaHHA N0 Bcid YkpaiHi (KpiM
okynoBanux teputopid Kpumy i Jlon6acy). byno onurano 2400 sxureniB BikoM 18
POKIB 1 CTapile, Kl MalOTh [IPaBO rOJIOCYBATH, BOHU 3aCB1IUMIH, 1110:

1. 85% onuTaHUX BBAXKAE, 110 YEPE3 KOPYIILIIO JepKaBHI KOIITH OCIAAI0Th

B KHMIIICHIX TUX, XTO HAAJICHUI BIa0I0;

2. 81% — xopymiist NPU3BOUTH 10 3yO0KIHHS HACEICHHS;

3 80% — xopyriis mipuBae eKOHOMIKY YKpaiHu;

4 74% — kopymiist [eMopalizye CyCIHiIbCTBO;

5. 2% — xopynuis 3011bLIY€E COLIabHY Ta EKOHOMIYHY HEPIBHICTb;

6 64% — xopymilisg MOXe CIPUYUHSATH BTPATy 3A0POB’ s 200 KUTTH JIIOJIEH;
7 51% — xopymiisg HEe 320X0Uy€e 1HO3EMH1 1HBECTHIIIT,

8. 58% — xopynuis He 3a0e3nedye OUIbIIY KUIBKICTH Ta Kpally SKICTh
myOJIIYHUX TTOCITYT;

Q. 64% — KopymIlisg HE CIPHSIE PO3BUTKY MIAMPUEMHUIITBA;

10. 74% — xopymitis He poOUTh KpaiHy Oe3neuHimnoro [1].

Tenep HaM MOTPIOHO BU3HAYUTH, IO SBJISIE COOOIO KOPYIIIIis.

3aKoHOJ]aBYE BU3HAYEHHS KOPYIIii perjaMeHToBaHo y cT. 1 3akoHy YKpaiHu
«IIpo 3amobiranns kopymiii» Bix 14.10. 2014 poky, sika BH3HAYa€ KOPYMIIIIO SK
BUKOPHUCTAHHS O0co0aMH, SIKi HaJUICH1 CIyXKOOBUMH TOBHOBaKCHHSIMH JICP>KaBHOTO
OopraHy YW OpTraHy MICIIEBOTO CaMOBpslyBaHHA (a00 oco0aMu, MPHUPIBHIOBAHUMHU
3aKOHOM JI0 TaKWX), CBOIX MMOBHOBAXEHB Ta MOB’I3aHUX 13 HUMU MOXKJIMBOCTEHN 321151
OJIep)KaHHsS HEMPaBOMIPHOI BUTOaM a00 OOINIHKHM il HamaHHSA JUIs ce0e YW IHIIUX
oci6 a0o0 HaJaHHS TaKOi BUTOJW UM OOISHKH 3 METOIO CXHUJIUTH 0Cco0y, sKa HaJIiJIeHa
CIIy’)kOOBHMH TIOBHOBAXXEHHSIMH, JIO 1X MPOTHUIPABHOTO BUKOPUCTaHHSI abo
BUKOPHCTAHHS MOB’ A3aHUX 3 HUMH MOXKJIMBOCTEH [2].

3rigHo 3 mpumitkoro g0 cr. 45 KK VYkpainum «xopymniidHUME 310YMHAMUA
BIAMOBIAHO /10 1boro Kojaekcy BBaXkarOThCS 3JIOYMHHM, HepeadoadeHi ctaTTtsamu 191,

262, 308, 312, 313, 320, 357, 410, y BUnagKy ix BUMHEHHS IUISIXOM 3JIOBXKHWBAaHHS
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CITy>KOOBHM CTaHOBHIIEM, a TaKOX 3JI0UYMHH, niepefdadeni ctartsamu 210, 354, 364,
364-1, 365-2, 368-369-2 uroro Kogekcy» [3].

Orxe, Kpuminansuuii Koxmexc VYkpaiHM NOKM 10 KOPYNUIMHUX 3JI0YHHIB
BIIHOCUTH TIE€BHI  CYCHUIbHO  HeOe3Me4Hi mMocsraHHs, sKi  nependayeHi
J€B’ ATHAALSATEMA CTATTSIMHU, TOOTO 3aKOHO/IABEIlb HA3BaB 1X BUUEPIHUMN NEPEITIK.

Bapro 3ynuHuUTHCS Ha O3HAaKaX KOPYNUIAHUX 3J04MHIB. Y  Teopii
KPUMIHAJIBHOTO MpaBa HE ICHYE OJHIET JYMKH 3 LbOrO MPUBOAY, AK€ KOXKEH
HAYKOBEI[b IHTEPIPETYE O3HAKU JAHOTO 3JI0YMHY [0 CBOEMY.

Tak, B. M. Kupuuko BBakae, 110 KOPYMNIIMHUM 370YMHAM MpUTAMaHHI JBI
o3Haku: 1) ckman 3mounny, nependoauenuniit KK Ykpainu; 2) o3Haku KOpymIiitHOro
npaBonopymieHHs. 1o nmo3uriro noause i 1.€. Me3eHnieBa, sika CTBEPKYE, IO i
KOPYMIIIHHUM 3JI0YMHOM, 3aKOHOJIaBeIlb po3yMie rmnependayeHe B OcoOiauBin
yactuHH1 KK Ykpainu cycniipHO HeOe3neuHe MisHHS, K€ MICTUTh O3HAKH KOPYIIIii
Ta KOPYMIIHHOTO MpaBonopyiieHHs [4, c. 76].

VY3araJlbHUBIIN MOXHa BUJIUTUTH TaKl OCHOBHI O3HAKH KOPYMIIMHOIO 3JI0YUHY:

1. cycninbHa Hebe3neuHicms (32 CTYNEHEM CYCHUIBHO HEOE3MEeUHOCTI

KOPYNIIIHHUN 3JI0YMH BiAPI3HAIOTH B/l IHITUX KOPYIIIHHUX TPaBOTOPYIIIEHB);

2. npomunpasnicms (nependadeHHs] KOPYHIiHHOTO AissHHA BUkirogyHO KK
VYkpainn);
3. HASBHICMb OIAHHS, WO MICIMUMb 03HAKU KOPYNYii, 3MICT K0T PO3KPUTO

y ct1. 1 3akony Ykpainu «IIpo 3amobiranas KOpymmii»;

4. BUUHEHHSL 1020 CheyialbHUM cy0 ekmom — 0co0010, 3a3HAYCHO y 4. 1
cT. 3 3akony Ykpainu «[Ipo 3amobiranHs KOpymiii»;

d. Hasaenicmeb GukniouHo ymucay (ymucHoi gopmu Buum). [Ipu mpomy B
3JI0YMHAX, TepeadadyeHux cT. cT. 364, 364-1 1 365-2 KK Vkpainu, cTaBieHHS 10
HACJIIKIB MOXKE€ BHpa)kaTucs sk y Gopmi yMHUCTY, TaKk ¥ y Gopmi HEOOEPEKHOCTI.
Takox cimi 3a3HaYUTH, MO MOTHUBU 1 METa KOPYIIIMHHUX 3JI0YMHIB MOXYTh OyTH
pi3HUMHU (MIEPEBAXKHO TAKUMH, 10 MAIOTh KOPUCIUBY CHOPSIMOBAHICTH abo

nepeadavyaroTh OACPKaHHS HEMIPABOMIPHOI BUTOJIN);
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6. kapanicmo. IlokapaHHs 3a KOPYILIMHI 3JI04MHU MOXKE OyTHU PI3HUM —
BiJ mTpady 10 mo30aBaeHHs BOJ1 HA CTPOK 110 15 pokiB 3 KoH(pickauiero mMaitHa [5, .
229-230].

Bapto 3a3Haunty 110, 110 BUYMHEHHS KOPYIIIMHOTO 3JI0YUHY TATHE 32 COOOIO0
0arato HeraTUBHUX KPUMIHAJIbHO-TIPABOBUX HACIIJKIB, a CaMe:

1. Opv 3BUIBHEHH1 Bl KPUMIHAJbHOI BIANOBIAAIBHOCTI Yy 3B S3KY 3
niioBuM kasaTTsaM (ct. 45 KK VYkpainu); y 3B’43Ky 3 NPUMHPEHHSIM BUHHOTO 3
notepriinm (ct. 46 KK Ykpainn); y 3B’s3Ky 3 nepenadero ocoou Ha nopyku (ct. 47
KK Vkpainn); y 38’s3Ky 13 3MiHot0 0o0ctaHoBKH (cT. 48 KK Vkpainn) Taka ocoda He
MO3Ke OyTH 3BUIbHEHA BiJl KPUMIHAJIBHO1 BiJIMOBIJATBHOCTI.

2. pU MPU3HAYEHHI MOKApaHHS Takiid ocobl He Moke OyTH MpHU3HAYEHE
OUTBIII M’ SIKE TIOKapaHHs, HDK nepeoadeHo 3akoHoM (cT. 69 KK Vkpainn);

3. Ipu 3BUTbHEHHI B1Jl MOKapaHHs Ta HOTo BiAOyBaHHS Taka 0co0a HE MOXe
OyTH 3a BUPOKOM CyJy 3BUIbHEHa Bia TokapaHHs Ha miactaBi 4. 4 ct. 74 KK
VYkpainu, HaBiTh SAKIIO OyJe BU3HAHO, IO 3 YpaxyBaHHSAM O€370TaHHOI MOBEIIHKH 1
CYMJIIHHOTO CTaBJIEHHS J0 Tpaii 10 oco0y Ha yac pO3rJsdy CIOpaBd B CyIl He
MO>KHa BBKATH CYyCHUTLHO HeOe3meuHoto [5, ¢. 231].

k1o oco0y 3acyKeHO 3a KOPYIIIHHKIM 3JI0YUH, TO CYJ HE MOXKE 3BUIBHUTH il
BiJl BIIOYBaHHS TOKapaHHs 3 BUMPOOyBaHHAM Ha mijacTasi 4. 1 ct. 75 KK Ykpainu, a
TaKOX HEMOJXJIMBO 3BUIBHUTH BiJ BiOyBaHHS IIOKapaHHS 3 BHUIIPOOYBaHHSIM
BariTHUX KIHOK 1 KIHOK, SKi MalwTh JITeH BIKOM JI0 CEMH POKiB, SKIIO BOHU
3acypKeHi 3a Kopymuiiai 3nounHu (4. 1 ct. 79 KK Ykpainn).

[lo0 yMOBHO-IOCTPOKOBO 3BUIBHEHHS, TO JO OCOOM, siKa 3acy/KeHa 3a
KOPYMIIHHKM 37104nH He Moke OyTu 3actocoBani 1. 1 Ta 2 4. 3 c1.81 KK Ykpainu.

Takox, 3rigHo 3 1. 1 Ta 2 4. 4 cr. 82 KK Vkpainu, 3amina HeBitOyTOT YaCTUHH
MoKapaHHs OUTBII M’ SIKUM HEMOJKJIMBA Y IIUX BUIIAJIKaX.

4, 3HATTS CyIUMOCTI IO 3aKIHYEHHS CTPOKIB, 3a3HAYCHUX y CT. 89 mbOro
Konekcy, He momyckaeTbesl y BUIAAKax 3aCyIKEHHS 3a YMUCHI TSDKKI Ta 0COOJIMBO

TSKKI, @ TAKOX KOpynuiiHi 3nounnu (4. 2 cT. 91 KK Ykpainn).
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S. BiANOBIAHO A0 cT. 96-1 KK Vkpainu g0 oci0 siki BUMHUIM 3JI0YMHU
nependaveni 4. 1 cr. 210, u. 1 cr. 313, u. 1 ct. c1. 364-1, 365-2 Moxe OyTu
3aCTOCYBaHHS CIeliadbHOT KOH(ICKaIlli.

6. BUMHEHHS! KOPYIILIMHOrO 3JI0YMHY € MIJCTaBOI0 JJisi 3aCTOCYBaHHS [0
IOpUJIMYHOI 0COOM 3aXOM1B KpUMIHAIBHO-TpaBoBoro xapakrepy (4. 1 cr. 96-3 KK
Ykpainn) [5, c. 232-233].

OTxe, 3 BHIIE CKa3aHOTO MOXKHA 3POOUTH BHCHOBOK, IO KOPYIMIIiSl € BEIUKOIO
npoOJIeMOI0  ChOTOJICHHS, @K€ TMPOSBH KOPYMIIIMHUX 3JO0YMHIB IO pa3
30UTBIIY€ETHCA.

Hacamniepen mnotpiOHO movatw 3 NIABUIICHHS PIBHSA MPaBOBOI KYJIbTYpH 1
PaBOCBIJIOMOCTI, TMPABOBOI OCBITH HACEJICHHS Ta TOJOJIAHHSI B CYCHLUIBCTBI 1
JIep’KaBl TAKUX HETaTUBHUX SBUI SIK KOHQIIIKT 1HTEpeCiB, (haBOPUTU3M, KyMIBCTBO,
Touio [6, c. 57].

Takox, 3a0€3MeUYUBIIHN BIAKPUTICTH 1 IPO30PICTh MISIIBHOCTI OpraHiB MyOI14HOT
BJaJM, JEp’KaBa BHpINIYye HAA3BUYAWHO BaXJIMBI 3aBIaHHS: TOBEPTAaE JOBIPY
rpoMazsiH 10 OQimiiiHOT BiaaAM, CTBOPIOE CHPHUSATIUBI YMOBU ISl TOJOJAHHS
KOPYIIIii, TapaHTye 1 peanizye iHpopmarliiiti mpaBa rpomajsH [7, c.76].

A nmoromxyrocs 13 aymkyro f.1. I'imiHChKOro cycmiabcTBa 0€3 KOpyMIlii He iCHYE.
Bona Oyna, € Ta Oyzie Tak camo, SIK Kpaji’kKa, 3TBAJITYBaHHS, IIaXpacTBO, AeprKaBHA
3pajia Tomo. AJie 3aBISIKH HEOOXITHOMY KOMIUIEKCY CHCTEM 3aXOliB 3amoOiraHHs i
MPOTUIII IbOMY SIBHIY, MH 3MOKEMO 3MEHIIUTH KOPYMIIIHHI PU3WKY Yy HaIIil
JeprKaBi.
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KaHAUAAT IOPUANYHUX HAYK, JOLEHT

(VIvsiscokutl Oeporcasnuil ynisepcumenm HympIiuHix cnpaes)

TEMITIOPAJIBHA 11 CUCTEMMH HHIACTAB 3ACTOCYBAHHSA 10
IOPUINYHUX OCIBb 3AXOAIB KPUMIHAJIBHO-ITPABOBOI'O
XAPAKTEPY

Konremniiist 3anpoBaykeHHS BIIMOBIIATBHOCTI IOPUANIHUX OC10 BITHOCUTHCS 10
KaTeropli HalOUIbII JUCKYCIMHUX Y KPUMIHAJIBHO-IPABOBIM AOKTpUHI. HaykoBiii

poOJIATH BHUCHOBKM MPO TMOCHINIHICTh Ta HEOOIPYHTOBAHICTh KPUMIHAIBHO-
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[IPaBOBOr0 PETyJIOBaHHsA L€l chepu OXOPOHHUX BiTHOCHMH. He3Bakaroun Ha LTy
HU3KY NpOOJIEMHHMX acClEKTIB Yy 3alpOBaJKEHHI 3aXOAIB KPHUMiHaJIbHO-IIPABOBOIO
XapakTepy 10 IOPUIUYHUX 0Ci0 BCe kK BOAYAETHhCS MO3UTHBHA MeTa. SIK 3a3HAYarOTh
Cy4yacHI HayKOBIIl, KpUMIHOJIOT'1YHA OOYMOBJICHICTh TAKOTO PIIIEHHS MPOJAMKTOBAaHA
CyyaCHUMHU BUKIMKamMu Oe3neni CyCHuUIbCTBa Ta JepkKaBu. Y 1LbOMY IUIaH1
KPUMIHAJIbHO-TIPABOBE PEryJIIOBaHHS BIUIMBY HA IOPUIMYHUX OCIO CHIPUMMAETHCA SIK
3aKOHOMIipHa crpoba 3ano0irTd HeraTUBHUM HacCHiJKaM JIISJIbHOCTI KOpIoparii, sKi
MOYacTH BIABEPTO HEXTYIOTh IHTEpECaMH COILlIyMYy, MpaBaMU OKpeMUX oci0 Ta
cruIsHOT [1].

KitouoBo10 HOpMOIO B CHCTEM1 KPUMIHAJIbHO-TIPABOBOTO PETYJIIOBAHHS II00
KOJICKTUBHUX CcYyO0’ekTiB € cT. 96-3 KK Vkpainu, y skii BU3HA4€HO 3aKOHOAABUMH
Hepesik 3JI0YMHIB, BUMHEHHS SIKUX YIOBHOBAXXEHOIO 0OCO000, € IMiJICTaBOIO JIs
3aCTOCYBaHHS /10 IOPUAMYHUX OCI0 3aXOJlIB KPUMIHAJIBHO-TIPABOBOTO XapakrTepy.
3MICT 1€l HOPMU € TUCKYCIMHHMM, HAacamIepell B KOHTEKCTI BU3HAUYEHHS CUCTEMU
migcraB mus 3actocyBaHHsa. O.®0. Ilaceka, 3ayBaxye, IO HE 3pO3YyMUIO YHUM
KepyBaBCsA 3aKOHOJABEIlb MiJ 4Yac BU3HAYEHHs MEpeNiKy CYCIUIbHO HeOe3NneyHUuX
TisSiHb, 32 BUMHECHHS SKHX IOPUIWYHI OCOOM MIIATaTUMYTh 3aX0JaM KpHUMIiHAJIbHO-
mpaBoBOrO xXapakrepy. Ha myMKy HaykoBIisl, Oyio O JIOT1YHO 3aCTOCOBYBATH 3aXOU
KPUMIHAIBHO-TIPABOBOTO XapakKTepy IIOAO0 IOPUIWYHUX OCI0 3a 3HAYHO MIUPIIUN
NepeNiK 3J0YMHIB (HAMPUKIA, 3a 3J0YMHHA y cdepi ToCmoaapchKoi TisSIbHOCTI) [2,
c. 257].

[Toromxyrocst 3 THUM, IO CHUCTEMa MIJICTaB € HEJOCKOHAJOW. SIK BUAAETHCA
MEepBUHHA MpoOJieMa TMOXOAUTH BiJ TOTO, IIO 13 3aKOHOJABYUX IIOJIOKEHb HE
BUJIA€THCS 32 MOXJIMBE BU3HAYUTH KPUTEPIiid, HA MIACTaBl SKOTO BU3HAYCHO TMEPEITiK
37I0YMHIB, BYMHEHHS SKHX YIMOBHOBA)XCHOIO OCO00I0, BU3HAETHCS MIJICTABOIO ISt
3aCTOCYBAaHHS 3aX0/1iB KPUMIHAJIBLHO-IIPABOBOTO XapakTepy HI0J0 HOPUANYHUX OCIO.
3 orsimy Ha Te, mo cT. 96-3 KK Ykpainu Mae TeHIEHIIII0 10 PETPOCTICKTUBHUX 3MiH,
TO CHIJ BBa)XaTu, II0 Ha MNEBHUM meploa Ali KpUMIHAJIbHO-IIPABOBOI HOPMH,

BU3HAYEHUN Yy HIl MEpeliK BBAXKATUMETbCSI BUUEPITHUM.
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Cranom Ha 01 TpaBHs 2020 poKy MOXKHA BHJAUIUTH TPU TEMIOPAIbHI MEPIOAU
nii penakiii ct. 96-3 KK Vkpainu. KK Ykpainu Oyno nonoBueno posainom XIV-1
3akoHoM Ykpainu «IIpo BHeCEHHS 3MiH 0 JIESIKUX 3aKOHOJABUYMX aKTIB YKpaiHU
o010 BUKOHaHHs [lnany niit mono mibepanizaiii €BponelicbkuM Cor030M Bi30BOTO
pexuMy i YKpaiHu CTOCOBHO BiJMOBIIAJIBHOCT] OPUAUYHUX OCI0» BiJ 23 TpaBHSA
2013 poky Ne 314-VII, sxuit HabpaB unHHOCTI 27 kBiTHS 2014 poky. 3a Xapaktepom
yC1 HACTYIHI 3MIHU CTOCYBAJIUCS JIUIIIE PO3IIUPEHHS MiJICTaB 3aCTOCYBAHHS 3aXO/IiB
KPUMiHAJIBHO-TIPABOBOTO XapaKTEPy MI0JI0 FOPHUIUYHUX 0OCi0.

Hactynni 3Minu Oyno BHeceHO 3akoHOM Ykpainu «lIpo BHeceHHS 3MiH 10
JEeSKUX 3aKOHOJIaBUMX aKTIB YKpaiHM y cdepl AepXKaBHOI aHTUKOPYNIIHHOT
NOJIITUKK Yy 3B’s3KY 3 BUKOHaHHsAM [lnany miit moxo miOepanizanii €Bporneicbkum
Coro3oM Bi30BOTO pexkuMy i Ykpainu» Bifg 13 tpaust 2014 poxy Ne 1261-VII,
akuil HaOpaB unHHOCTI 04 yepBHs 2014 poky. ¥V TekcTi 3akoHy OyJo BKa3aHO, IO
ct. 96-3 KK Vkpainun BukiajeHa y HOBIM penakiiii. Xoda, Hacmpapiai, CyTh 3MiH
mojisiraia 'y JOMOBHEHHI HOBOIO IIIJICTAaBOIO, OKPEMHM ITyHKTOM Y MeXKax
pPO3IJIAyBAaHOT CTAaTTi. 3 MOMEHTY HAOpaHHS YWHHOCTI LIOTO 3aKOHY, 3aX0Ju
KPUMIHAJIBHO-TIPABOBOI'0 XapaKTepy CJIiJl 3aCTOCOBYBATH Y BUNIAAKY He3a0e3MeueHH
BUKOHAHHS TIOKJIQJCHUX Ha i1 yMOBHOBa)XXEHY 0CO0Y 3aKOHOM a00 yCTaHOBYMMU
JOKyMEHTaMH OPUIUYHOI 0cOOU 00O0B’S3KIB IIOJI0 BXKHUTTS 3aXOJIIB 13 3aroOiraHHs
KOPYMIIii, 110 MpHU3BEJIO A0 BYMHEHHS Oyab-AKOTO 13 3JI0YMHIB, INepeadadeHux y
crartax 209 1 306, wactTuHax meprriid 1 Apyrii ctarti 368-3, yacTMHAX MEpHIii 1
npyriit crarti 368-4, ctatTsax 369 1 369-2 mporo Kogekcy. Okpim 11bOTO, CaM MEPETiK
3JIOYMHIB, IIOAO SKOTO Ma€ OyTH BCTAaHOBJEHO He3a0e3leueHHs, HE 3MIHHUBCS
MOPIBHO 13 TEPBUHHOK PEAAKIIE€I0 CTATTi. 3MICTOBHO Jdil0 IBOTO ITYHKTY CITiJT
MOIIUPIOBATH HAa YIOBHOBWKEHHMX OCIO, $KI OKpIM IHIIUX O3HaK HaJUIeH]
CHEIiaIbHIM OOOB’SI3KOM IIIOAO BXKUTTSA 3aXOAiB 13 3amoOiraHHs KOpymiii Ha
MIIIPUEMCTBI, YCTaHOBi, opraxizamii. HerarmBHUM HaACIIAKOM TakKoi 3JIOYMHHOT
MOBEJIHKM € MOXJIMBICTh BUYMHEHHS IIUJI0I HHU3KM KOPYMNIIHHUX 3JI0YMHIB, SIKI
BUUYEPIIHO BU3HAYeHI y NyHKTI 2 4. 1 cT. 96-3 KK VYkpainu, a came 37m04uHH, SKi

nepeadaveHi:
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— ct. 209 KK Vkpainu «Jleramizaimis (BIAMUBaAHHS) MailHa, OJEPKAHOTO
3JIOYMHHAM TIITXOM);

— cT. 306 KK Vkpainu «BukopucTtaHHs KOWITIB, 3100yTUX Bil HE3aKOHHOI'O
00Ir'y HapKOTHYHHUX 3ac00iIB, MCHUXOTPONHUX PEYOBHUH, iX aHAJIOrIB, MPEKYpPCOPIB,
OTPYMHHUX YM CUIIbHOAIIOYMX PEYOBHH a00 OTPYHHUX UM CHIIBHOJIIOUUX JIIKAPCHKUX
3ac001B»;

— vactuHoto nepuoto ctatti 368-3 KK Vkpainu — «IIpono3uiiiss un o6insgHKa
ciyk00Bif  0co01 OpUIMYHOT OCOOM TNPUBATHOTO TMpaBa HE3aJIEKHO BiA
oprasizauiiHo-npaBoBoi GpopmMu HajaTu i abo TpeTiit 0co01 HEMPABOMIPHY BUTOJY,
a Tak caMO HaJjaHHs TaKoi BUTOJM a00 MPOXaHHS ii HAaJaTH 32 BYMHECHHS 3a3HAYCHOIO
CITy>KO0BOIO 0CO0OI0 il uyW T Oe3ASUIBHICTh 3 BUKOPUCTAHHSIM HaJaHUX i
NIOBHOBaXXCHb B IHTEpECaX TOTO, XTO MPOMOHYE, OOIIs€ UM HA/la€ TaKy BUTOAY, a00 B
iHTEepecax TPeThoi 0COOm»;

— yactuHoto Jnpyroto ctatti 368-3 KK Vkpainm — «Ti cami nii, BUMHEHI
MOBTOPHO a00 32 MONEePETHHOI0 3MOBOIO TPYIIOI0 OCI0 YK OPTraHi30BaHOIO TPYIIOI0Y;

— ¢T. 369 KK Vkpainu — «[Ipono3urisi, obimsiHka abo HaJaHHS HETPaBOMIPHOT
BUTOJIM CIIY>KOOBIH 0C001»;

— ¢T. 369-2 KK Ykpainu — «3710BKUBaHHS BILITUBOM).

3akonoM VYkpainu «IIpo BHeceHHs 3MIH A0 ACSKUX 3aKOHOJABUYMX AaKTiB
VYkpaiau o0 3armo0iraHHs 1 MPOTHAIT MOMITHYHIN Kopymiii» Bifg 8 >xoBTHS 2015
poky Ne 731-VIII, monoBHEHO TEpeiK 3JI0YMHIB, BUNHEHHS SKHX YITOBHOBAaKEHOIO
0co00r10 Bij iMeH1 a00 B iHTEpecaxX IOPUANIHOT OCOOH € TIICTABOIO IS 3aCTOCYBAaHHS
70 Takol IOPUANYHOI 0COOM 3aX0/iB KPUMIHAIBHO-TIPABOBOTO XapakTtepy. Jlo miei
KaTeropii 3apaxoBaHO 3JIOYMH, Mepen0adeHuid YacTHHOIO IPYrol — YETBEPTOIO
ct. 159-1 KK Vkpainu «[lopymensas mopsanky QiHaHCyBaHHS MONITHYHOI MapTii,
nepeABUOOPHOT aritarii, ariTaiii 3 BceyKpaiHChKOro abo MICIIEBOro pedepeHIyMY».
M xe 3akoHOM cT. 159-1 KK Ykpainu Takox OyJio BHKJIAJCHO y HOBiM pemaKiiii.

BianoBigHO /10 MOACHIOBAJIBHOT 3aMMMCKH, METOIO IILOT'O 3aKOHY 3MEHIIICHHS PU3HKIB

113



MOJIITUYHOT KOPYIILIi NUIIXOM BHECEHHS KOMIUIEKCHHUX 3MiH J0 3aKOHOJ/IaBCTBA
VYkpainu y cdepi hiHaHCYyBaHHS MOJITUYHUX MAPTIN Ta epeaBUOOpPHOT ariTarii.

CucteMHO aHami3yrouu 3MICT 3aKoHY YKpaiHu Big 8 skoBTHA 2015 poky Ne 731-
VIII, ciix poOUTH BUCHOBOK, IO MOPYLWIEHHS NOPAIKY (IHAHCYBaHHS MOJITHYHUX
napTii  MOKHAa po3risAaTH  SK MOposB  NOJdITUYHOI  Kkopymuii. HeoOmexxene
(iHAaHCYBaHHS MOJITUYHUX NApPTIii, SIKE ICHYBajJO J0 BHECEHHS 3MIH IIUM 3aKOHOM,
(aKTUYHO 3yMOBIIIOBAJIO 3aJIEKHICTh MOJITUYHUX MapTId BiJ MEBHUX (I3UYHUX Ta
opuAnYHUX 0c10. DiHAHCYBaHHS MOJITUYHUX MAPTid MOKHA PO3IIIAIATU K OJHY 3
(GopM HenpaBOMIPHOI BUXOAM. 3 OTJISiy Ha HABEACHI MOJOKEHHS, TyMA€eThCs, 110 €
BC1 MIJCTaBM BBaXaTH, IO 3J04uH, nependaudenuit ct. 159-1 KK Vkpainu, €
KopyniiiHuM. BinTak mpomoHyr JOMOBHUTH M€K0 CTATTEIO MPUMITKY 1 10 cT. 45
KK Vkpainu. 3akonom Ykpainu «IIpo BHECEHHS 3MiH J0 JEAKUX 3aKOHOJABUMX
akTiB YKpaiHu 110J10 3anoOiraHHs 1 MPOTHAIl MOJITHUYHIA KOPYMIii» Big 8 KOBTHS
2015 poky Ne 731-VIII na6paB unnHOCTI 26 nuctomnana 2015 poky.

Yeprose penaryBaHHs CHCTEMH TIJCTaB 3aCTOCYBAaHHA 3aXOJIB KPUMiHAIbHO-
IIPaBOBOTO XapaKTepy MI0J0 HOPHANYHUX 0ci0 BiIOYI0CS BIAMOBIAHO 10 3aKOHY
Vkpaiaun «IIpo 3amobOiranHs Ta NpOTHAIO Jieranizamii (BiIMHUBaHHIO) JTOXOIB,
OJICp)KaHUX 3JIOYMHHUM IIIAXOM, (pIHAHCYBaHHIO Tepopu3My Ta (piHAHCYBaHHIO
PO3MOBCIOKEHHS 30p0i MacoBoro 3HuIEeHHD» B 6 rpyaHs 2019 poky Ne 361-1X,
sakuii HaOpaB umHHOCTI 28 kBiTHS 2020 poky. IluM 3aKOHOM 3HOBY X TaKH
PO3IIMPEHO TIEePEiK 370YMHIB. BiamoBiIHO 10 IIHOTO IMiJICTABOIO JJISA 3aCTOCYBAaHHS
70 HOPUIWYHUX OCI0 3axO0JliB KPUMIHATBHO-TIPABOBOTO XapakTepy € BUYUHEHHS
YIOBHOBR)XEHOIO 0CO00I0 Bij IMEHI Ta B 1HTEpecax IOPUAUIHOT 0cOOM Oyab-SKOTO 13
3JI09MHIB, TiependaueHnx crartamu 255, 343, 345, 347, 348, 349, 376-379, 386 KK
VYkpainu.

OTOX, PETPOCIEKTUBHUN aHai3 3aKOHOJABYMX 3MIH JO CHCTEMH IIiJICTaB
3aCTOCYBaHHS 10 IOPUAMYHUX OCI0O 3aXO[IB KPUMIHAIHHO-IPABOBOTO XapakTepy
CBIIYUTh MPO MOCUJICHHS KPHUMIHAJbHO-TIPABOBOrO BIUIMBY Yy I cdepi. BHeceHi
3MIHU BIJTHOCATBCSI JO KaTeropii TUX, AKI «IHIIUM YHMHOM MOTIPIIYIOTh CTAHOBHILE

ocio». JlymaeTbcs, 110 BBEJICHHS IOPUIMUHUX OCI0 IO CKJIaay YYACHUKIB OXOPOHHUX
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KPUMIHAJIbHO-TIPABOBUX BIJHOCHH, JO3BOJISIE MOIIMPUTH HAa IOPUIUYHUX OCIO AIt0
gyactuan 2 c1. 5 KK Vkpainu. PosrmsnyBaHi 3akoHOAaBYl 3MIHM HE MAaTHUMYTh
3BOPOTHOI 111 B yaci, TOOTO iX CiiJ MOLIMPIOBATH JIMILIE LIOA0 IOPUIUYHUX OCiO,
YIIOBHOBA)KE€H1 OCOOM SIKMX, BUMHWJIM BIATOBINHI 3JIOYMHM MICAs HAOpaHHS HUMU
YUHHOCTI.

Cnucok niTepatypu:

1. T'pumyk B.K., [laceka A.®. KpuminaibHa BiINOBIJAIBHICTh HOPUAMYHUX
oci6: de lege ferenda. Hayxosuti gicnux JIb6iecbk020 HAYiOHAILHO2O YHIGEPCUMEM) .
2012. Ne4. C. 274-291.

2. Tlaceka O.®d. 3axoau KpUMIHAJIBHO-TIPABOBOTO  XapaKTepy  II0J0
IOpUANYHUX 0ci0: OKpemi mpobiemHl nutaHHs. Haykoseuii eicHux Jlb8iscbko2o

oepoicasHoeo yHieepcumemy enympiwnix cnpas. 2014. Ne 4, C. 253- 263.

IMapacwok B.M.,

JIOLIEHT Kadepu UBUIBHOTO MpaBa Ta Mpolecy

KaHJIUJAT IOPUANYHUX HAYK, JOLUEHT

(JIvgiscoKuil Oeporcasnuil yHigepcumem 6HYmMpIiuHIX cnpas)

YYACTH AITbHUYHUX O®ILNEPIB HOJILIT ¥ 3AIIOBII'AHHI
JOMAIIHBOMY HACUJIBCTBY: ITPOBJIEMU PEAJII3ALII

[TorrepemxeHHsT JOMAaNTHROTO HACHIIBCTBA — OJHA 3 OCHOBHHUX 3aBIaHb Oyib-
SAKOTO CYCHIIbCTBA 1 JepkaBu. [[7s coliambHO-OpPIEHTOBAHOTO MPABOBOI JEPKABH
MPIOPUTETHUM HAMPIMKOM € 30€peKEeHHs 1 MIATPUMKA CIMEWHHX CTOCYHKIB, J€
IIAaHYIOTHCS MOPaJbHI 1 KyJIbTYypHI IHHOCTI, JOTPUMYIOTECS TIpaBa 1 BPaXOBYIOTHCS
1HTEpecH BCiX WICHIB CiM'T.

Hnst Ykpainu BKe MPOTITOM TPUBAIOTO Yacy OAHIEI0 3 TOCTpUX MpobiIeM
3aIIMIIAETHCS TOMAITHE HACWIIBCTBO. Ha aib, He iCHye 00’ €KTUBHOI Ta JOCTOBIPHOT
iHpopMarii mpo MacmTabu OO COIMMIAIBHOTO SIBUINA, OCKUTBKM B OLIBIIOCTI

BUMNAJKIB BOHO 3alUIIA€ThCA JaTeHTHUM. O@imiiiHa CcTaTUCTUKA HE 3aCBIIUYYE
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pEeaNbHOr0 CTaHy JOMAIIHbOIO0 HACWJIBCTBA YEpPEe3 Te, M0 OUIBIIICTh MOCTPAXKAAIUX
HE 3BEpTaIOThCS 3a JIOMOMOTOI0 10 Miapo3au1iB HarionansHo1 nomimii Ykpainu.

besnepeuno, 1m0 Habarato BHUTiJHINIE 3 €KOHOMIYHOI TOYKH 30py MONEPEIUTH
MO>XKJIMB1 HETAaTHMBHI HACIIIKH, HDK MIIpaxoByBaTW 30UTKH BIiJ] YK€ BUMHEHOTO
npaBornopyiieHHss. CaMe TOMy Ba)XJIMBO CTBOPUTH CHUCTEMY ACpKaBHUX OpPraHiB i ix
MOCaJ0BUX 0C10, 37aTHUX €(EKTUBHO 1 37aroJKEHO 31MCHIOBATH AaHUN HAIpPsIMOK
TisTpHOCTI. 3akoHOM Ykpainu «IIpo 3amobiraHHss Ta NOPOTHUIIIO JIOMAITHbOMY
HacuibeTBY» Bim 07.12.2017 p. Ne 2229-VIII y 4. 1 cr. 6 BuU3HaYeHO NeEpeiK
Cy0’€KTIB, 110 3IMCHIOIOTH 3aX0AH y cepi 3amo0IraHHs Ta NpOTUALl TOMAIIHbOMY
HAaCWJIbCTBY, a came: 1) creliaJibHO YIOBHOBa)XXEH1 opraHu y cdepi 3anobiranss ta
OpOTUAlT JOMAlIHbOMY HACHJIBCTBY; 2) 1HIII OpraHd Ta YCTAaHOBU, Ha SKi
NOKJIAIal0ThCcsl (PYHKINT 13 3[1HCHEHHS 3axoAiB y cdepl 3amoliraHHs Ta MPOTHALT
JIOMAIlIHbOMY HAaCWJIbCTBY; 3) 3arajibHi Ta CHEIiali30BaHi CIyXO0M NIATPUMKHU
oCTpaxanux ocibd; 4) rpomMansHu YKpaiHu, iHo3eMIll Ta 0ocoou 6e3 TpoMajsIHCTBa,
K1 IepeOyBaloTh B YKpaiHi Ha 3aKOHHUX TijcTaBax [1].

3ano0iraTd 1bOMY COI[IaJbLHOMY HETaTUBHOMY SIBHIIYy IIOKJIMKaHiI Oararto
JEp>)KaBHUX Ta TPOMAJCHKMX IHCTUTYTIB, OCOOJMBE MICIE Cepel SIKUX 3alMaroTh
yIOBHOBaXKEH1 miapo3ninu HarmionansHo1 mosmimii YkpaiHu 1, 30KpeMa, TIIbHUYHI
odinepu moumiiii. 3HaYHa PoOJib B 3aMO0IraHHI BUMHEHHIO JIOMAITHBROTO HACHIIBbCTBA
HaJICKHUTh 3axoJaM NPO(]UIAKTHYHOTO BIUIMBY Ha OCI0, CXWJIBHUX 10 BYMHEHHS
MPaBOMOPYIICHb HA TOOYTOBOMY 1 CiMeiHOMY TpyHTI. OJIHOIO 13 KIIFOUOBUX JIAHOK B
npodiTakTUIll 3ano0iraHHs Ta MPOTUIIT TOMAITHEOMY HACHIIBCTBY BUCTYIAE CIyK0a
TUTBHUYHUX  odinepiB moiimii. ToMy BH3HAYeHHS TOBHOBAXXEHb JUTbHHUYHHUX
odinepiB mominii y cdepi 3amobiraHHs Ta MPOTUIII JOMAINIHbOMY HACHIBCTBY MAae€
OCHOBOIIOJIOKHE 3HAYCHHS.

Bapto Big3HauuTH, MmO KOH(DPIIKTH Yy CIMEHHO-OOYyTOBi cdepi dYacTo
MPU3BOJATH JI0 3JIOYMHIB, B TOMY YHCII TSHKKHX 1 OCOOJIMBO TSIKKUX, OCOOJHBO IO
BITHOIIIEHHIO JI0 dIT€H, 30Kpema, 13 MOCSITaHHSAM Ha iX CTAaTeBY HEIOTOPKAHHICTb.
Tomy ninpHUYHI odiliepy MOMiIi TOBUHHI BOJOJITH 1HPOPMAIIIEI0 PO KOHKPETHUX

0ci0, 5Kl CIUIKYIOThCS 3 AaHTUCOIL[IATbHUMH FPOMaJIsTHAMHU, SIKI HE MalOTh MOCTIMHOTO
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MiCIlI pOOOTH, 3JOBXKHBAIOTh AJIKOTOJbHMMH HANOSMH, BXHUBAIOTh HAPKOTHYHI
PEUYOBHUHHM, BUSBISAIOTH HEOOIPYHTOBAHI aKTU arpecii 10 OTOYYHUHMX 1 MOXYTh
BUYMHUTHU TIPABOMOPYIICHHS, B TOMY YHCII 1 JIOMAITHE HACHILCTBO, 1 TIPOBOAUTH 3
HUMU TIeBHY pobOoty. Ciig BpaxoByBaTH Ty OOCTaBHHY, WIO pPO3IJIsAIyBaH1
MPOTUIIPaBHI Ali BiAOYBAaIOTHCSA MPOTATOM 3HAYHOIO YacOBOTO MPOMDKKY, 1 JJis
OUIBHUYHOTO odiuepa Modili 3'aBISIETbCS MOMKJIUBICTh 3/IIHCHIOBATH MPEBEHTHUBHY
po6OTYy, B TOMY YHCII MO0 KOHKPETHUX OCI0.

OanuM 13 3aBAaHb 1HAWBIYAIbHO-NPOQPIIAKTUYHOT JISUTBHOCTI AUTBHUYHOTO
odirepa momiIii 1o/ 10 BYNHEHHS JOMAITHHOTO0 HACUJIBCTBA € BUSABIICHHS MPUYHH, 1110
CIPHSIFOTh TIPOTUIIPABHUM JisIM, a TaKOXX 3aCTOCYBaHHS 3aXOJIB TMEPEKOHAHHS IPO
HEMPUITYCTUMICTh 3IMCHIOBAaHUX fii. OJHaK 3AIMCHIOIYM TakKy ISUIbHICTS,
TUTbHUYHI odimepu ToJiii 3000B'13aHI Mam'siTaTUd MPO E€TUYHI CKIAJOBI 1 TIPo
TICUXOJIOT1YH1 CKJIaJTHOIIII, 1[0 BUHUKAIOTh Y 111l cdepi.

[IpeBeHTHBHA p0oOOTA AUIBHUYHOTO Odiliepa MOJIIii moa0 0ci0, SKi BUNHIIOTH
JIOMAIllHE HACWJIbCTBO, SK TMPAaBWIO 3/IHCHIOETHCS 3a JOMOMOIOI METOMIB
NEepPEKOHAHHS Ta MPUMYCYy. TakuM YMHOM, TISUIBHICTh AUIBHUYHUX OQilepiB MO
3aiiMae KJIIFOYOBE MICII€ B MMUTAHHI MPOTHI1T JOMANTHBOMY HACHUJIBCTBY, aJKE€ caMe Ha
JaHy 1HCTUTYIIIIO TOKJIQJIEHO OOOB’S30K Oe3MocepeHb0 3IIHCHIOBATH KOMILICKC
nonepeKYBATBHUX (MPOGUTAKTUIHUX) 1 MPUITMHIOBATBLHUX 3aXO0/I1B.

JisnpHICTE AUTBHUYHOTO odimepa MOJimii Ioa0 3amo0iraHnHs, MPOTUAll Ta
MonepeHKEHHS IOMAITHBOI'0 HACHJILCTBA perjlaMeHToBaHo HakazoM MBC Ne 650 Bin
28.07.2017 p. «IIpo 3aTBepmxenns [HCTpyKIii 3 opranizaiii JisUTbHOCTI AUTBHUYHUAX
odinepiB momimii». BiamosimHo 10 m. 6 po3aily 5 BKa3aHOro Hakasy MUTbHUYHHUI
odirep moiiii BUSABIISIE HAa MOJIIEHCHKIN AUIBHUII 0Ci0, SKi BUNHSIOTH HACHIIBCTBO B
ciM’i (mOMalrHeE HACWUJIBCTBO) a00 CXWIBbHI 1O Takoi TMOBEHAIHKH, Ta BKHBAE
MPEBEHTUBHUX 3aXOJiB, Tepen0adyeHuX 3aKOHOJABCTBOM 1 CHPSMOBAaHMX Ha
3armo0iraHHs MPaBOTOPYIICHHSIM, TIOB’ I3aHUM 3 HACHIIBCTBOM Y CiM i, BIIITOBITHO 70
HOpM 3akoHy Ykpainu «[Ipo 3amoOiranHs Ta OpOTU/IIIO TOMAIIHBOMY HAaCHIIbCTBYY.

3rifHo M. 2 po3Auly 5 3a3HaUCHOr0 Haka3y AUIbHUYHUN odiliep Mojilii CTaBUTh Ha
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MPEBEHTUBHUIA OOJIIK Ta B MEXKax CBO€i KOMIIETEHLIi MPOBOAUTH NPO(UIAKTHUHY
poOoTy 3 0oco0aMu, IKUM BHHECEHO O]ilIiiHE TONEpPEeHKEHHS PO HENPUITYCTUMICTh
BUMHEHHS HAaCHJILCTBA B CIM'T [2].

3arajpHa npoQuIaKTUKa MPaBONOPYIIEHb Y BUMHEHH] JOMAIIHBOT'O HACUIIBCTBA
3IACHIOETHCS B Pi3HUX QopMax. Lle 1 unTtaHHd JeKuiid Ha MPaBOBI TEMU B TPYJIOBUX
KOJICKTHUBAX, 3arajbHO OCBITHIX 3aKjlajaX, 3aKjiajgaxX BHIIOiI OCBITH, IHIIUX
YCTaHOBAX, OpraHizalisx, Ha 300pax >KUTENIB OUIBHUIL, Ky OOCIYroBye, MiJl 4ac
SAKUX JUIBHUYHUW odilep mnoJjilii MOBUHEH HABOAUTH TPUKIAAN BUYUHEHHS
JIOMAIITHBOTO HACWJICTBA Ta MOBIAOMIIATH MPO BXKUTI 3aX0JIU JIO TIPABOMOPYITHUKIB.
He Moxna 3amumat 0e3 yBaru 1 3aco0uM MacoBoi 1HQopmarlli: raseT, paio,
TeneOaueHHs, [HTepHeT.

Pazom 3 TUM mnpenacTaBisSEThCS OOIPYHTOBAHMM, IO JAHWKA HANPSIMOK
JISUTbHOCTI HE TOBMHEH OOMEXKYBATHCS TUIBKH CIIYXO0OI0 IUIBHUYHUX O(irepiB
noutirii. BigomocTi 3000B's13aH1 HajgaBaTH 1 MEAWYHI 3aKJajad, 1 YCTAHOBU OCBITH,
comiayibHl CIy’)XOM Ta TpoMmajachkki (opmyBaHHSA. BaxinBo mnpomaryBaTtu cepen
HACEJICHHs] ~ CTaBJCHHS  HETEPHIUMOCTI A0  3AIMCHIOBAaHMX  3JI0YMHIB 1
aIMIHICTPAaTUBHUX TpaBomnopyiieHb. OIHAK HaBITh B TaKUX CUTYyaIliIX, KOJU (DaKT
BUYMHEHHSI TMPOTUIIPABHUX JiSTHb OYEBHJIHHI, MPABOOXOPOHIIl HE 3aBXIU MaIOTh
MOJIMBICTh WOTO MPUITMHUTHA HAasBHUMH TPABOBHMMH 3acoOamu. bim3bki mrogu He
BBXKAIOTh MPABUIBHUM BUHOCUTU «CMITTS 3 XaTH» HABITh B TOMY BHIAJKy, KOJHU
CHiBpOOITHUKY MO TPpUOYBalOTh HA MICII€ BUMHEHHSI JJOMAITHHOTO HACHIIBCTBA 32
BUKJIUKOM CYCI/IIB UM IHIIUX TPOMAJISIH, BOHH 3TiTHO 3 YAHHUM 3aKOHOJABCTBOM 0€3
BMOTHBOBAHOTO PpIllIEHHS Cyay a0o [03BONYy BIACHUKA JKHTIA HE MOXYTh
MPOHUKHYTH B XHUTIO. Ale, BigmoBimgHo 1m0 4. 2 cr. 10 3akony Ykpaiam «IIpo
3amo0irandsl Ta TMPOTHIIIO TOMAITHROMY HACHIBCTBY» TMOJIIEHCHKI MOXYTh
MPOHUKATH JI0 KUTJIa ocoOuM 0e3 BMOTHMBOBAHOTO DINICHHS CYAy B HEBIIKIATHHX
BUIAJKAaX, TIOB’SI3aHUX 13 TPUNUHEHHSM BUYMHIOBAHOTO AaKTy JIOMAallHBOTO
HAaCWJIbCTBA, y pa3l Oe3nmocepeaHbol HeOe3MeKu sl KUTTS 4Yd  3J0pOB’s

noctpaxaanoi ocoobu [2]. Pazom 3 TMM MU BeAeMO MOBY MpO aAMIHICTPATUBHI
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MPABOMOPYIICHHS, SIKI HAWYaCTIllle € MEepPIIUM CHTHAJIOM JI0 HACTYIMHUX MOKJIHUBO
OUIBII CEPUO3HUX HACTIAKIB.

[Ipobnema mpodinakTUKK Ta 3amno0iraHHs CIMEMHO-MOOYTOBUX KOH(QIIIKTIB 1
JIOMAIIIHBOT'O HACUJIBCTBA MOTPEeOy€E CUCTEMHOTO MIAXOAY 10 ii BUpilmieHHsA. BBaxae
3a  JOIUIbHE C(QOpPMYTIOBATH HHU3KY IIOJIOKEHb, SKI MOXYTb MIABUIIUTH
€(EeKTUBHICTH PO3TISHYTOrO MPABOBOIO IHCTUTYTY:

- ¢ OUThIII KOHKPETU3YBaTU TOPSAOK B3aEMOJIT CyO’€KTIB, 110 3/1HCHIOIOTH
3axonu y cdepi 3ano0iraHHs Ta NPOTHUIIl JOMAIIHBOMY HAaCUJILCTBY 1 HACUJILCTBY 3a
O3HAKOI CTaTi, CHpPAMOBaHY Ha MNPO(MUIAKTHKY Ta TPOTUAIIO JIOMAITHBOTO
HACUJIbCTBA, a TaKOXK IOPUJUYHY BIAMOBINATBHICTH KOHKPETHUX IOCATOBUX OCI0O 3a
HEBUKOHAHHS a00 HEHAJIC)KHE BUKOHAHHS TOKJIAJICHUX HAa HUX O0OB'I3KIB y YaCTHHI,
III0 CTOCY€ETHCS JAHOTO B3aEMOIIT,

- OUTbIlIE PO3BHBATH CUCTEMY IICHTPIB JOMOMOT'H Ta COIliajbHOI peaduimitarii
ocib, sKI 3a3Hagd JOMAIIHBOTO HACHJIBCTBA, NPUYOMY SK (PI3MYHOrO, TaK 1
MICUXOJIOTTYHOTO;

- PO3TJISHYTH MHTAaHHS TMPO MOXJIMBICTH BKIIIOUEHHS B IITAaTHY YHCENBHICTh
opraniB HamioHaipHOT mosmiiii mocagu criBpoOITHUKIB MOJIIIIT 1II0I0 TOTNEPEIKCHHS
Ta IPUIMHEHHSI IOMAITHFOTO HACUJIHCTBA;

- aKTUBI3YBaTH POOOTY 3 MpomNaraHau CIMEHHUX I[IHHOCTEH 1 3acajl 13 CTBOPEHHS
B CYCHIJILCTBI aTMOC(hepH HETEPIIMMOCTI JI0 MOIIOHUX TOPYIIICHb.

Crmcok mitepaTypu:

1. IIpo 3amoOiranHsi Ta MPOTHAIIO TOMAITHHOMY HACHUJIBCTBY: 3aKOH YKpaiHH
Bin 07 rpymus 2017 poky Ne 2229-VIII. URL: https://zakon.rada.gov.ua/laws/show/
2229-19 (nara 3Beprenss: 12.05.2020 p.).

2. IIpo 3arBepmkeHHs IHCTpykmii 3 opraHizamii TisUTBHOCTI JTUIBHUIHUX
odinepis momirii: Hakaz MBC Bim 28 numus 2017 poxy Ne 650. URL:
https://zakon.rada.gov.ua/laws/show/z1041-17 (mxara 3BepuenHs: 12.05.2020 p.).
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Hsaunuyk M.C.,

kypcadt Il kypcy dakynpreTy miAroToBKU

(axiBLIB JIJIs1 OpraHiB JOCYJOBOTO PO3CIiAyBaHHS
(Aninponemposcokuil OepocasHuil yHigepcumen 6HympiuiHix cnpas)
HaykoBuii kKepiBHUK:

[[Ta6mmcTuit B.B.,1.10.H., nouexHT, mpodecop

Kadeapu KpUMIHAJILHOTO ITpaBa Ta

KPUMIHOJOT1i

([Aninponemposcokuil OeporcasHuil yHigepcumenm 6HympiuiHix cnpas)

INPOBJIEMATHUKA ITIOHATTA "ITPEAMETA 3JI0OYUHY" ¥
KPUMIHAJIBHOMY ITPABI: HOPIBHSIJIBHO-TIPABOBUM ACHIEKT

VY Teopii KpUMIHAJIBHOTO TIpaBa MpobdyiemMa ImpeaMeTa 3JI0YMHY € aKTyallbHO, 1
Ha Haml TOTJSA, Mae JBOICTHH Xapaktep. 3 OmHOro OOKy, BOHa Oe3mocepenHbo
NOB'SI3aHa 3 HAMBaXJIMBIIIOK B HAyIll KPUMIHAJIBHOTO TpaBa MpoOiemMoro 00'exTa
3JI0YMHY, K CYCIIIBHUX BiJHOCHH. [i CyTh MOJIATaE B TOMY, IO CYCIiNbHI BiTHOCHHU
a0OCTpakTHi, 3 MeTOW iX oO'ekTuBi3alii B Teopii KpUMIHAJIBLHOTO TIpaBa ix
3aMpONOHOBAHO PO3TJIISAATH Yepes3 MpeAMET MaTepiajJbHOTO CBITY.

3 iHIIOTO, K MOKa3ye aHali3 MpaBOBOI HAYKOBOI JIiTepaTypu Ta KpUMiHAJIbHO-
IIPaBOBUX HOPM, MPEIMET 3JIOUYMHY € CAMOCTIMHUM IIPAaBOBUM SIBHIIC 1 TPAE ICTOTHY
pOJIb B MEXaHi3Mi1 BUMHEHHS 3JI0YMHY, 1[0 BIUIMBAaE Ha KBaji(iKalito 3JI0YHHY.
[Ipeamer 37m04MHY J03BOJIIE PO3MEKYBATH 3JI0YMHHI Ta MPaBOMIpHI Jii, HOro
BJIACTHBOCTI1 BIUIMBAIOTh HA CTYIiHb CYCIUIBHOI HEOC3MEKH 3JI0YMHY B paMKax OJHIET
Ta Ti€T K CTATTI KPUMIHATILHOTO 3aKOHY.

B cepenuni XX cT. B Hayll KPUMIHAJbHOTO MpaBa PO3TOPHYIHCS MIUPOKI
JUCKYCIi , OCKUTBKY 3 TIOSIBOIO MUTAHHS MPO B3a€EMO3B'SI30K CYCIUIBHUX BIAHOCHH, SIK
o0'ekTa 3J0YMHY 1 MaTepiaJbHUX MPEAMETIB, MPO SKI TOBOPUTHCS B 0ararbox
KPUMIHAITBHO-TIPABOBUX HOPMaxX KPUMIHAIBHOTO 3aKOHY, TTO3HAYMIIACH HEOOXITHICTh
BU3HAYCHHS YITKOTO PO3YMIHHS MOHATTS MPEAMETa 3JI0YMHY 1 HOTO CITiBBiIHOIIEHHI
3 00'€KTOM 3JI0YUHY.

Hucnozuiiii crareit Oco0auBoi yacTuHu KpuMiHanbHOTO KOAEKCY YKpaiHU He

3aBXKAM TOYHO BKAa3ylOThb Ha OO0'€KT 1 NOpeAMET 3J04YMHY, TOMY JOBOJMUTHCS

120



Hanpsamu peghopmysannsn kpuminanvnoi ocmuyii 8 Yxpaini

BCTAHOBJIIOBATH iX B3a€EMO3B'A30K 3a JOMOMOI'OI0 MPUIOMIB JIOTTYHOTO TAYMAu€HHS 1
pOOUTH BUCHOBOK, IO 00'€KT 3JIOYMHHOIO MOCSTaHHS MOKe OyTH BU3HAYEHUU uepes
ONMKC MpeaMeTa 3JI0YMHY 1, HABMAKH, BIpHE 3'ACYBaHHsS 00'€KTa 3J0YMHY JOIOMOXE
MPaBHJIBHO BCTAHOBUTH MPEAMET 3JI0UHHY.

Ha nymxy H.A. benseBa, «mpeaMer mnocsraHHs - 1€ eJeMeHT o0'ekra
MOCATaHHS, BIUIMBAIOYM HA SIKHi, 3I0YMHEIh TOPYIIye a00 HaMaraeThCsl MOPYIIUTH
cycnutbH1 BimHOCUHU» [1, ¢. 303]. 3 11bOr0 BU3HAYEHHSI HEMOMJIMBO 3PO3YMITH, IO
Il 3a eJIEMEHT CYCHUIBHUX BIIHOCHH, SKMMH O3HaKaMU Ta BJIACTUBOCTSIMH BiH
BOJIOJIIE, SIK 3aKOHOJIaBellh (Pikcye HOro B MPOIECi 3aKOHOTBOPUOI JisiibHOCTI. Jlaii
aBTOp 3a3HayYae€, M0 E€JIEMEHTAMH CYCIUIBHUX BIIHOCHUH € CYO'€KTH BITHOCHH, iX
TISUTBHICTB, MaTepiasibHi pedl. HacTuibku mupoke 3a 00csAroM TayMaueHHs NpeaMera
NOCATaHHS HE CIPHsiE HOTO TOYHOMY PO3YMIHHIO 1 BEJle HaC B CTOPOHY BYCHHS IPO
00'€KTUBHY CTOPOHY 3JI0YMHY 1 Cy0'€KTa 37T0UHHY.

3 TOYKH 30py Teopii KPUMIHAJIBHOTO TMpaBa, OUIBII BIPHUM 1 MPAKTUYHO
oOrpyHTOBaHUM OyJe BBaXKaTH MPEIMETOM 3JIOYMHY JIMIIE MaTeplajabHi pedi
00'€eKTUBHOT'O CBITY, aje He Jii Cy0'€KTIB CYCIUIBHUX BITHOCHH 1 HE caMUX CY0'€KTIB
[IUX BIIHOCHH.

€.B. Jlamyk BBaxkae, 1m0 mpeaMeT 3JI0YMHY — 1€ (akKylbTaTHBHA O3HAKa
00’€eKTa 37I04YMHY, 110 3HAXOAUTH CBi MPOSB y MaTepiaibHUX IIIHHOCTSX, K1 JIFOMHA
MOKE CIpUUMATH OpraHaMu 4YyTTAd 4Yd (DIKCYBaTH CHEHMIAIbHUMU TEXHIYHUMU
3acobamu, 3 TMPUBOAY SKHX Ta/ab0 NUIIXOM O€3MOCepeHhOr0 BIUIMBY Ha SIKI
BUHMHSETHCS 3JIOYMHHE iTHHA [2, ¢. 60].

binbin By3bke 1 OB TOYHE, HA HAII MOTJISAI, BU3HAYCHHS MPEaMETa 3JI0UYNHY
HaBoauth H.I. Kopxkancekuil. Bin nume: «llpegmer 3504unMHy - 116 KOHKpETHA
MaTepiasibHa pPiv, B SKi MPOSBISIOTHCS TMEBHI BIACTUBOCTI CYCHUIbHUX BITHOCHH
(oO'ekTa 350YMHY), TUIIXOM (I3BUYHOr0 abo TIICHXIYHOTO BIUIMBY Ha SKUU
3aMoJII0EThCS COlliaTbHO-HeOe3neyHa mKkoa y cdepl CycmilbHUX BiTHOCHH»[3, C.

17]. Y 1upoMy BH3HA4Y€HHI BXXE JOCHUTh YITKO POOMTHCS aKIEHT IIOJ0 pedl
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MaTepiaibHOTO CBITY, BUKIIOYAIOTHCS TakKl €JIEMEHTH, SIK CYO'€KTH BIIHOCHH 1 iX
TISUTBHICTE.

3acnyroBye yBaru mosuilis, copmynboBaHa B.M. KyapsBuesum. [ Taxk,
NpEeIMETOM 3JI0YMHY BIH BUAUISE «All YYacCHUKIB BIIHOCHUH (HANpPUKIA,
MIPEJICTaBHUKIB BJIAAM), CYO'€KTM LMX BIJHOCHH (MpU OTPUMAaHHI HEMPaBOMIPHOI
BUTOJIN) 1 peyi sIK MaTepiajibHa MepeayMOBa ICHYBaHHs BITHOCUHU (MpU 3HUIICHHI Ta
NOILIKO/KEHH1 MaifHa) abo maTepiajibHa (opMa 3aKpiMJIEHHS CYCHUIbHUX BITHOCHH
(moxymenTtu, rpomri Tomo)»[4]. B maHomy BH3HAYCHHI Ha HAIl TOTJISIT JICKUTH
MEXaHi3M 3JI0YMHHOTO BIUTUBY. AJle, ypa3iuBICTh I[bOTO MOJOXKEHHS, TaK CaMo fK 1y
H.I Kop:kaHchKOTro mosirae B TOMY, 1[0 B HHOMY HE MPOTJISAAETHCS YSIBICHHS TPO
CIIBBIJHOIIICHHS 00'€KTa 1 MpeMeTa 3JI0UHHY.

B3aeMo3B's130k TIpenMeTa 3JI0YMHY 3 IHIIMMH €JIeMEHTaMU CKIIaTy 3JI0YHHY
JIOCUTD CKJIAIHUM 1 OaratorpanHuii. B3araini, y mpaBo3acTOCOBHIM MpaKTUILll MPEeIMET
3JIOYMHY JIOTIOMAara€e MpaBWJIbHO BHU3HAYUTH O3HAKU OO0'€KTUBHOI CTOPOHM 3JIOYHHY,
TOMY IIIO BiH IMAJAa€ThCs O€3MocepeHHOMY BIUIMBY. 3a3HaueH1 MO3UIli 3 mpodiaemMu
BUKJIMKAIOTh HEOOXIIHICTh PO3MJISSHYTH MUTAHHS, IO PO3IIIAANIOCS i IPEeIMETOM
3JI0YHHY.

Haii6inpm nomupeHoro Oysa 1 € Touka 30py Ha MPEeAMET, SK Ha Pid «y 3B'A3KY 3
SAKUMU YU 3 TIPUBOJTY SIKOi CKOIOETHCS 31I04MH». BosHOYAaC, ICHYE i 1HIIIA TOYKA 30Dy,
3TITHO 3 SIKOIO i MPEIMETOM 3JIOYMHY CIiJ] pO3IJISAaTH HE TUIBKA MaTepiaibHi
00'eKTH, a ¥ MpOIECH 1 SBUIIA, IO HE BOJOMIIOTH BIACTUBICTIO MaTepiaabHOCTI. B
HAyKOBIW JIITEpaTypl JOCUTH HMIMPOKO MPECTaBICHI MPUKIAAN MPEAMETIB 3JI0UYHHY,
0 HE MalOTh O3HAKH MaTepialibHOCTI, Taki fAK iH(opMallis, eJIeKTPOCHEepPTis.
Hamnpukman, BUCIOBIICHA Taka JyMKa, IO HEOOXITHO BIAPI3HATH iH(opMaIlito, 1o €
MPEeIMETOM 3JI0YHMHY, 1 HOC1H 1H(popMaIlii, sskuii € popmoro ii 3akpirieHHs. XapakTep
HOCis iH(opMarlii, ToOTo, Ha YoMy ISl iH(POpPMAIIS MICTUTBCS «...HE Ma€ 3HAYCHHS
JUUIS BA3HAYEHHS 11 B SIKOCT1 MpeaMeTa 3I09uHy»[S].

OTxe, B SIKOCTI peAMETa 3JI0YMHY MOXYTh OyTH BU3HAHI HE TUIBKHM pedi, 5Kl

BOJIOJIIFOTH O3HAKOIOD MaTepiajibHOCTI, a M 1HQopmallisi, eJIeKTPOCHEpris, 1 TaKOX
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HaBITh «IOBITp Ta BoJa». JlaHi mOpeaMETH 3J0YMHY MOXYTh (IKCyBaTHUCH,
BpPaxOBYBATHUCS 1 MAIOTh BapTICTh.

He MeHIm nuCKyCIHHUM IHUTAHHSAM € THMTAaHHS TPO MOXJIMBICTH BHU3HAHHS
MPEAMETOM 3JIOYMHY JIFOAWHH. TOpKAIOYUCh I[LOTO TMTAHHS, OJHI aBTOpHU
BIJIMTOBIZIalOTh HA II€ MHUTAHHS MO3WTHUBHO, Ha yBa3i TOTO, IO B JICSIKUX BHUIAIKaX
JIOMHA BUCTYNA€ B SKOCTI TpeIMeTa 3JIOYHMHY, HANpHUKIaj, TPU BHKpPAJCHHI
JIOJIMHYU, TOPTiBJIl HEMOBHOJNITHIMHU. A 1HII, KaTETOPUYHO MPOTH BKIIOYEHHS B
JIIOJTUHU Y YUCJIO SIBHIII, III0 YTBOPIOIOTH MPEAMET 3I0YHHY.

Hanpuxman, H.B. BuiinskoBa He 3rojiHa 3 MO3UIII€I0 BU3HAUCHHS JIOJUHU SIK
npeIMeT 3JI0YMHY Y CHTyallii BUKPaJCHHS JIOAWHU B CHIIy Ti€i 0OCTaBUHH, IIIO
IPEIMETOM 3JIOYMHY IPY BUKPAJACHHI JTIOJJUHU BHCTYIIA€ TaKe HE MaTepiaibHE 0J1aro
K cB0Ooa. O0'eKTOM BUKpaJEHHS JIIOJIUHH, HA 11 TyMKY, € CYCIUIbHI BIJHOCUHU, B
SAKOMY JIIOJIMHA HE MPEIMET, a Cy0'eKT BITHOCUHHU [6].

Bapro 3a3nauuté 1 nymky mpodecopa Tamis B.S., skuii BBaxkae, mo mnpu
BUKpAJICHHI JIOJUHU 3 METOI0 OTpUMAaHHS BOHA BHUCTyMae, MalOyTh, B SKOCTI
npeaMeTa BiIHOCHHHM. BoHa Moxe OyTH TIpeaMeTOM BITHOCHHU 1 TOJI, KOJHU
BiIOYyBA€ThCSI TAKUM 3JI0YMH, K BUKpaJACHHS a00 MiaMiH 4yXy auTuHy (cT. 124 KK
YPCP). I3 115010 1OJIOKEHHSI BUILIMBAE, 110, OCOOHCTICTh Y CYCHUIBHUX BiTHOCHHAX
MOKE€ HE TLIbKM BHKOHYBaTH (DYHKIIIFO CyO'€KTa BIJIHOCHHHM, ajie 1 OyTH 3a MEBHUX
YMOB HOro npeaMeTom [7].

Ha Hamry ) AyMKy, mpu MOCSATaHHI Ha JIIOJIMHY, K 010JI0T1YHY ICTOTY MOTO TLIO
€ TPEMETOM 3JIOUYHMHY, a JIOJIMHA HA3UBAETHCS «IOTEPILITUM», MIPU IIBOMY 00'€KTOM
3JIOYMHY CJIiJ BHU3HATH 1HTepecu, 1 Omara ocobucrocti. ToOTO Taki 00'emHaHi
BJIACTUBOCTI JIIOJIMHM, SK OI10JIOTIYHI Ta COIiajdbHI 3MYIIYIOTh BH3HABATH JIIOJIUHY
MPEeIMETOM 3JI0YMHY, a 31 CTOPOHM ETUYHUX MIPKYBaHb JlaHE MUTAHHS BHUKIMKAE
TPYJHOIIlI, TOMY 3 YPaXyBaHHSM YCTaJICHOT TEPMIHOJIOTIT JIFOAMHA € «ITOTEPIILTAM.

TakuM 4YWHOM, TIJACYMOBYIOYM BHUIIICHABEACHI KOHIICIINI BYCHHX, ITIiJ
MpeAMETOM 3JI0YMHY CIiA po3risiaaTd Ornara (martepianbHi 1 HE MartepiajbHi), 110

BXOJSTh B CTPYKTYPY OXOPOHIOBAaHUX KPUMIHAJIBHUM 3aKOHOM CYCHUIBHUX
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BIIHOCHH, Ha SIK1 HAMIPaBJICHO 3JIOYMHHUM BIUIUB, 10 3aM0/11F0€ a00 CTBOPIOE 3arpo3y
3aMOMISIHHSL IIKOJM, a TaKOoX MPEeIMETH 3J0YMHY MaTepiaibHOro0 CBITY, SIK
CaMOCTIiiiHa O3HaKa CKJIaay 3JI0YMHY, 10 XapaKTepus3ye 00'€eKTUBHY CTOPOHY CKJIaay
3JIOUHHY.

Otxe, MpoOBENCHUN aHali3 MpPOOJIeMH MpeaMeTa 3JI0YMHY, y3araJlbHEHHS Ta
aHaii3 pI3HUX KOHIEMI[IA J03BOJIsA€ 3pOOMTH HACTYHMHUN BHCHOBOK, IO HAasiBHI Ha
ChOTOJIHI KOHIIEMIli TpeaMera 3JI0YMHY Jajiekl BiJ 3arajbHOrO0 BU3HAHHS,
BIJIMIOBIIHO HEMa€ 3araJjbHOBU3HAHOTO 1 BU3HAYEHHS MpeaMeTa 3JI04MHYy. Takox
BapTO HAroJOCHUTH, IO BAXKJIMBOIO YAaCTHHOIO MpeaMeTa 3J0YHMHY MOCTalOTh He
TUIBKH pedl, ajie 1 iHII1 6J1ara Ta IHTEpecH He MaTepiajJbHOTO XapakTepy.
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CaBunbka B.M.,

acripaHTka kadenpu

KPUMIHAJIBHOTO IIpaBa Ta KPUMIHOJIOT1i

(bakynbTeTy MiArOTOBKU (PaxiBIiiB

JUTSL OPTaHiB JIOCYIOBOTO PO3CIIIIyBaHHS

(Aninponemposcokuil OeporcasHuil yHigepcumenm 6HympiuiHix cnpas)

MOHSATTA 3ABIJOMOCTI Y PO3JILII XVIII «3JIOUYMHU ITPOTHU
IPABOCYIJIsI» OCOBJMBOI YACTUHU KK YKPATHU

Y pozauni XVII «31n04vHM TPOTHM MNPaBOCYANS» MOHATTS «3aB1IOMICTHY
3raxyeThes onpaszy 16 pasiB. Tpuui y ct. 371 KK Vkpainu «3aBijomMo He3akOHHI
3aTpUMaHHs, MPUBLJ, JOMAIIHIA apemT ado TpUMaHHS MijJ BapTOIO»: Y Ha3Bl HOPMH,
aucriosuiii 4.4. 1 (BCTaHOBIIOE KpPUMIHAJIBHY BIAMOBIIANBHICTE 3a 3aB1OMO
HE3aKOHHE 3aTpUMaHHs a00 He3aKOHHMM MpUBiN) Ta 2 (Mepeadayae BiMOBIIATBHICTh
3a 3aB1JIOMO HE3aKOHHI JIOMAIIIHIM apemT abo TpUMaHHS M1 BApTOIO».

Takum ywmnoMm, y cT. 371 KK Vkpainu 3aBiIOMICTh CTOCYETHCS IPABOBOTO
3HAYEHHS BUMHIOBAHUX [l Cy0’ €KTa KpUMIHAIBHOTO MPABOMOPYIICHHS.

Ha nymky O.C. IlInunko, npo npsMuil yMHCeI IpU BYMHEHH] IILOTO 3JI0UYHUHY 3
dbopManbHUM CKJIQJOM TaKOX CBIAYMTH Takuii TepMmid 3akoHy (cT. 371 KK), sk
«3aBIIOMOY»,  SKHH  BITHOCHUTBCS  JIO I1HTEJICKTYaJbHOTO KPHUTEPII0 YMHCIY.
BonboBuil akT cTae MOMXJIMBUM JIMIE TOJI, KOJU «CIMOHYKaHHS Cy0’€KTa CTalOTh
TIACHUMM, MUISAX 1 3aCO0M 1X 3a/I0BOJICHHS 3HaleHI 1 HA0yBalOTh YITKO BHUPaXEHOT
HAMpaBJICHOCTI Yy  BUIVISLAI TParHeHHs 1O JOCSATHEHHS METH, aKyMYIIOIOYU
CBIZIOMICTH 1 BOJIO 1HAMBIAyyMay. lle 3yMOBIIEHO THM, IO 3JIOYMHHHUI XapakTep i
3MICT BHHH Yy 3JI0YMHAX 3 (OpMalbHUM CKJIAJIOM HE TMepeadadae HEOOXiTHOCTI
MICUXIYHOTO BIHOMIEHHS 0COOU /IO CYCITUIPHO HEOE3MEUYHNX HACIIIKIB, @ CBIIOMICTh
1 BOJIS JIFOIMHUA BCTAHOBITIOETHCS JIUIIIE CTOCOBHO BUMHEHOTO HEto AissHHA. CTpyKTypa
3]I0YMHIB 3 (OPMaIbHUMHU CKIIaJIaMH 3JI0OYMHY, JIO0 SKHX HAJICKHUTh 1 JISTHHSA,
nependadene c¢t.371 KK Taka, 1o Hachiaku B HUX JI€XKaTh 3a MEKaMU HEOOXITHUX
03HaK 00’ €KTHBHOI CTOPOHH, a OTXKE, 1 CKIaay 3JIOYMHY. |HTeJIeKTyaibHa O3HaKa

YMUCIY B JaHUX 3JI0YMHAX BKJIIOYAE JIMIIE YCBIIOMIIEHHS OCOOOI0 CYCHUIBHOI
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HeOe3neyHocTi MissHb. CTaBlIeHHS [0 HACHIAKIB y BUIJIS1 3alOMISIHHS IIKOAU
OXOPOHIOBAHUM IHTE€pECcaM MPABOCYIJIS, 1[I0 OXOIUTIOEThCS YCBITOMIJICHHSIM 1
Oa)xaHHSIM 0co0M, siIKa BUMHSIE 37104uH, epeadavenuii ct. 371 KK (3a BUHATKOM THX,
110 HAMH BKa3aHi), Ha KBamidikaiito He BruikBaroTh[ 1, €. 160].

JliiicHo, B JaHOMY BHUIAJAKYy 3aBIJOMICTh XapaKTE€pU3y€ IHTENEKTyaJbHUN
MOMEHT caMe YMHCHOI ()OpMH BHHH, OJHAK 1€l YMOBHUBIJI OIMUPIOETHCS BUKITFOUHO
Ha BKa3aHWU 3704MH. [[71s TOro, abu CTBEP/IKYBaTH, 110 BiH PO3MOBCIOKYETHCS Ha
BC1 3JIOYMHM HEOOXITHO PO3MVISIHYTH BCl KPUMIHAJIBbHI MPAaBOMOPYIIEHHS, B SKHUX
3aKOHOJIaBellb Tepeadadae O3HaKy 3aBimoMocTi. JIJIS NMPUTATHEHHS X OCOOW JI0
KpuMiHaibHOT BinnmoBimanbHOCTI 3a cT. 371 KK Vkpainu crnemianbHuil cy0’€KT
KPUMIHAJIBHOTO MIPABOMOPYILIEHHS MA€ YITKO PO3YMITH, 1110 B HHOTO BIICYTH1 3aKOHH1
IiJICTaBU JJIs 3aCTOCYBaHHS BIJHOCHO TMOTEPIIJIOr0 BKa3aHMUX 3aXOJliB 3a0€3MeUCHHS
KPUMiHAJIBbHOTO TIPOBAJKECHHS.

Y 4.1 cr. 372 «llpuTsArHeHHs1 3aBiJOMO HEBHHHOIO JI0 KPUMIHAJIBHOI
BIJINTOB1IAJIBHOCTI» Mepe0adeHo:

«1. TlpuTsArHEHHS 3aBiIOMO HEBHHHOTO J0 KPUMIHAJIBHOI BiAMOBIAAIHHOCTI
CJIITYUM, TIPOKYPOPOM YH HIIIOK YIIOBHOBAKEHOIO Ha T€ 3aKOHOM 0C00010...» [2].

VY 3amponoHoBaHIA HOPMI 3aBIIOMICTh CTOCYETHCS O3HAK XapaKTEPUCTHKU
NOTEepHiaol BiA 3JI0YMHY 0coOM. 3 TPHUBOAY BAAJIOCTI OMHUCY IIi€i O3HAKHU
XapaKTEPUCTUKU TOTEPIIIOr0o B HAyIll KPUMIHAJIBHOTO TpaBa TOYATHCS YHUCEIbHI
TuCKycii, amke, Ak Harojomye M.B. Cuifuioki, TepMiH «HEBUHHA 0CO0a», SIKUU
JOTETIep BHUKOPHUCTOBYETHCS Yy UYHWHHOMY KPUMIHAIBHOMY 3aKOHOJABCTBI, HE
BinmoBimae cr. 62 Koncrurynii Ykpainm, ae Horo gaBHO 3MIHEHO Ha OUTBII TOYHE 3a
3MICTOM TIOHSITTSI — «HEBHHYBaTa ocobay. Came Take (HOpMYITIOBaHHS BUKOPHCTOBYE
3akoHojaBelb ¥ y Hu3Il crareit KIIK Vkpainu, 3okpema crt.cT. 2, 17, 223, 290, 374
KIIK Vxkpainm. Tomy BBaka€eMoO JOIIIBHUM 3aMIHUTH 3TQJIaHUN  TEPMIiH
«HEBHHHOTO» Ha iHIIMIA — «HeBUHYBaToro» B 4. 1 c¢t. 372 KK Vkpainu [3, . 59].

[ToromkxyeMoch 13 BKa3aHUMH 3ayBaxkeHHsSMU. Jlomamo, 10 TOHATTA
«HEBHMHHUM» TaKOX HE BiamoBimae 4. 2 cr. 2 «llimcTtaBa KpuUMIHAIBHOT

BIIMOBIIAJIBHOCTI», B SIKI CKa3aHO, 110 0C00a BBAXKAETHLCSI HEBUHYBATOIO Y BUMHEHHI
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3JI0YMHY 1 HE MOKe OyTH MijJlaHa KpUMiHAJIbHOMY TOKapaHHIO, JOKH ii BUHY HE OyJe
JIOBEJICHO B 3aKOHHOMY TOPSAJIKY 1 BCTAHOBJIEHO OOBUHYBaJIbHUM BUPOKOM CyAy [2].

BpaxoBytouu toi dakrt, mo HopMmu OcobimBoi yactuHu KK Ykpainu marmoTh
0a3yBaTHCSl Ha HOpMax 3arajbHOI, BBAXKAEMO IIUIKOM CIIYIIHHM 3aMIHUTH Yy CT. 372
KK Vkpainu noHATTS «HEBUHHUI» Ha «HEBUHYBATHI» Ta BUKJIACTH Ha3BY CTATTI Ta
il 4. 1 B HaCTYymHIN penakiii:

«Cratra 372. llputarHeHHs 3aBiJoMO HEBUHYBATOTO JIO KPUMIHAJIBHOI
BIAITOB1JAJIBHOCTI

1. IlpuTsarHeHHs 3aBiIOMO HEBHHYBATOTO 10 KPUMIHAJIBHOI BiIMOBIAAILHOCTI
CJIITYUM, TIPOKYPOPOM YH IHIIOIO YIIOBHOBA)KEHOIO HA TE€ 3aKOHOM 0CO00I0. ..».

[ToBepTarounch 70 O3HAKH 3aBIIOMOCTI B IIbOMY 3JI0YMHI 3ayBaXKHMO, IO
BpaxoByroun nojiockeHHs 4. 2 KK Vkpainu, mijn «3aBiloM0 HEBUHHUMY PO3YMIETHCS
oco0a, BUHY KO anpiopi Jisi BAHHOTO HE OYJI0 JIOBEJICHO B 3aKOHHOMY TIOPSIIKY.

Y 4. 1 cr. 375 KK VYkpainu «I[loctaHoBieHHS cyaacio (CyIIsMH) 3aBiIOMO
HENPABOCYAHOTO BHUPOKY, PIIMICHHS, yXBadud a00 TOCTaHOBW» TNependadaeThes
KpUMiHaJIbHA BIAMOBITAIBHICTG 32 IOCTAHOBJEHHS CYIJCH0 (CYIIsIMH) 3aBiIOMO
HEIPaBOCYAHOTO BUPOKY, PIIIICHHS, YXBaJIu a00 MOCTaHOBH [2].

3 BHKJIAJICHOTO BHUILIMBAE, IO 3aBIIOMICTH CTOCYETHCS MPABOBOTO 3HAUYCHHS
BunHOBaHMX MAid. Illo crocyeThcs poisi O3HAKW 3aBiIOMOCTI B I[bOMY CKJail
3JI0YMHY, TO, SIK BIaj0 Migkpecitoe mpodecop M.A. Tloropenpskuit, mis kBamidikarii
nissHHSA 32 BKazaHor HopMoro KK moBuHHa OyTW BCTaHOBIIEHAa Taka O3HaKa
Cy0’€KTUBHOI CTOPOHU IIbOTO 3JIOUHMHY SIK HASBHICTh BUHH Y (DOPMI IPSIMOTO YMHUCITY,
10 TIPOSIBIIIETHCS B 3aB1IOMOCTI BUHECEHHSI HETPABOCYIHOTO CY/IOBOTO pillleHHS [4,
. 228]. Cama x 3aBiIOMICTh, SIK BKa3y€ BUCHHMH, MOJISTAE B YCBIAOMIICHOCT1 CYICIO
HEIMPaBOCYTHOCTI MPUIHATOTO HUM pilieHHs. ToMy KpUMiHAJIbHA BiANOBIAAIBHICTH
CyJ/Il 32 TIOCTAHOBJICHHS 3aBIJOMO HEMPABOCYIHOTO PIMICHHS BUKIIOYAETHCS B pasi
MOMWIKH CYJJl, BIICYTHOCTI y HOTO MisIX MPSMOTO yMHUCHTY. JIOMyCTUBIIHN CYAOBY

MIOMMJIKY, CY/JIS HE YCBITOMITIOE HEMPABOCYIHICTh CBOTO pilieHHs [4, C. 228-229].
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[ToBHICTIO TIOTOHKYEMOCS 3 JaHUMH pPO3AyMaMH, sIKi B UYEpProBHHA pa3s
MIATBEPIXKYIOTh (PAaKT TOTO, L0 3aBIIOMICTh — LI€ CYO’€KTMBHA O3HAKa BHHHM, SKa
XapaKTEepPU3ye IHTEICKTyaIbHUNH MOMEHT 1i popMu. SIK 1 B omepeHIX BUMAIKAX, B Y.
1 cr. 375 KK VYkpaiHu 3aBiiOMICTb XapaKT€pU3y€ IHTEIEKTyaJIbHUH MOMEHT
BUKJIFOYHO YMHUCHOT )OPMU BHUHH.

VY cxoxomy 31 cr. 259 KK Vikpainu (mo Oyna po3riisiHyTa BHILE) 3HAYEHHI
O3HaKa 3aBAOMOCTI BUKOpUCTOBYeTbca y cr. 383 KK Vkpainu «3aBigomo
HETIPAB/IMBE MOBIJOMJICHHS TIPO BUMHCHHSI 3JIOUUHY», B SIKili BOHA TaKOXK CTOCYETHCS
npeaMeTa KPUMIHAJIBHOTO TpaBomopylneHHs. Jlogamo, 1o came 3aBiIOMICTb
CBITYHTh TMPO YMHCHY (OpPMYy BHHH CYO’€KTa 3JI0YMHY, SKHW TepeAarodd IIe
IIOBIZIOMJICHHS TOBHICTIO BIIEBHEHMM, III0 BOHO HE BIANOBiZa€ 00’ €KTHUBHIN
JIHCHOCTI.

[ixaBum Burisgae 3micT 4. 1 c1. 384 KK VYkpainu «Bpenenus B omany cyny
a00 1HIIIOTO YITOBHOBAXEHOTO OPTaHy»:

«l. 3aBigoMo0 HempapaWBe TIOKa3aHHA CBiJKa, TOTEPIIUIOrO, 3aBiJOMO
HEeIpaBIUBUN BHUCHOBOK €KCHepTa, CKIajeHl /Ui HajgaHHd abo HajaHi opraHy, IO
3MIMCHIOE JOCYJI0OBE PO3CIiNyBaHHS, BUKOHABYE MPOBAKECHHS, Cyday, Bumiiit pami
IpaBOCYAJs, THMYACOBIM CHIIMUIM YM CHEmiabHIA TUMYACOBIM CIIT4id KoMicii
BepxoBHoi Pamu VYkpainw, mojgaHHS 3aBiJOMO HEIOCTOBIpHHMX a00 MiapoOJIeHUX
JI0Ka3iB, 3aBIIOMO HEMpaBIWBUU 3BIT OIliHIOBa4Ya IIPO OIIHKY MaifHa, a TaKOX
3aBiIOMO HENPABWJIBHUM IEpeKiaa, 3poOJieHHH IepeKiIajadeM Yy TaKhX CaMHX
BUIIaJKax...» [2].

OTxe, B HaBelEHIA BHUIE HOPMI OJlpa3y IT'STh pa3iB 3TaIyeThCcs O3HAKA
3aBIZIOMOCTI, 10 B)XHBAETHCS Yy CIOBOCTIONYYEHHSAX «3aBiJOMO HEIMpPaBIUBE
MOKa3aHHS CBiKa», «3aBIOMO HEMpPaBAUBUN BHUCHOBOK EKCIIEPTa», «3aB1IOMO
HEJIOCTOBIPHI 200 MiAPOOICHI JOKa3Hy», «3aBIIOMO HETIPABAUBUM 3BIT» Ta «3aBiJIOMO
HENPABUJIBHUH MTEPEKIIA».

[Moromxyemocs 13 ymoBuBoaomM O.I1. KyunHchekoi npo Te, 110 Jisi IpUTATHEHHS
ocoObM 3a JaHOI HOPMOIO [JI0 KPUMIHAJIBbHOI BIAMOBINAIBHOCTI 3a 3aB1OMO

HEMpaBWIbHUI Mepekiaj, IepeKiafady MOBUHEH YCBIIOMIIIOBATH, IO POOUTH
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HEeMpaBAUBUN Nepekian. Y 3B’ 43Ky 3 MOMWIKOBUM CHOPUUHATTAM NOIiH, (pakTiB abo
NOMWIOK Yy mepeknanl (B pa3l MIATBEPIKEHHS TakuxX (akTiB), KpUMIHAIbHA
BIITOBINABHICTD HE HacTae [5, €. 141].

Jlane mpaBUIIO 3aCTOCOBYEThCS 1y pemrti BunaakiB 4. 1 c¢t. 384 KK Vkpainu, B
AKuX QIrypye o3Haka 3aBiloMoCTi (0coba Mae BOJOJITH 3HAHHSAMU PO Te, IO HAJla€e
HEeIpaBAUBl MOKA3aHHs, CKJIaJa€ HENMpaBAWBI BUCHOBKH, MOJA€ HEAOCTOBIPHI abo
nipo0JIeH1 JOKa3H, HETPaBIUBI1 3BITH, IEPEKIIAIN).

Y cr. 386 «llepemkomkaHHsi 3’SBIEHHIO CBiJKa, MOTEPIIUIOro, EKCIepTa,
NPUMYITyBaHHS 1X JIO BiIMOBH BiJ JaBaHHS MOKa3aHb YM BHCHOBKY» 3aKPIILTIOETHCS
KpUMIiHaJbHA BIANOBILAAIBHICTh 3a MPUMYIIYBaHHA BKa3aHOi KaTeropii ocid 1o
JaBaHHS 3aBiJOMO HEMPABIMBUX IOKa3aHb UYMW BHCHOBKY IIUISXOM IIOTPO3H
BOMBCTBOM, HaCHJILCTBOM, 3HUIIICHHSAM MaiHa ITUX 0Ci0 4M iX OJIM3BKUX poaudiB ab0
PO3TOJIOICHHS BiZIOMOCTEH, 10 X TaHBOJIATS [2].

3po3yMisio, M0 B 3alpONOHOBAaHIN CTATTI 3aBiIOMICTh TaKOX XapaKTEPHU3YeE
IHTEJNEKTYyaJIbHU MOMEHT BUKIIOYHO YMHCHOI (JOPMHU BUHHM Ta O3HA4Ya€ Te, IO
Cy0’€KT 37I0YMHY MPUMYIIIYE TOTEPIILIOTO J0 JIaBaHHs TaKWX MOKa3aHb, SIKI YACTKOBO
a00 MOBHICTIO HE BIAMOBIAAIOTH JIMCHOCTI.

JlyMaeTbcs, B JaHOMY BUIIAJIKY CJIOBOCIIONYYEHHS «IIPUMYIIYBAaHHS 10 JaBaHHS
HEIPaBIWBUX MOKA3aHb» ABTOMATHYHO CBITUUTH MMPO HASBHICTh O3HAKHU 3aBIJOMOCTI,
a TOMY BUKOPUCTAHHS Y 3MICT1 IUCIIO3UIlIT OCTAHHBOI € 3alBUM.

Taxum uynHOM, B OunbimocTi BunagakiB OcobmmBoi yactuan KK Ykpainu o3Haka
3aBIZIOMOCTI CTOCYETBhCS TaKMX OO0 €KTUBHUX O3HAK, SK (DAKTUUHMIA XapakTep i
Cy0’€KTy 3JI0YMHY, O3HaK XapaKTEPUCTHKKA TOTEPHIJIOr0 BiJ 3JI0YMHY Ta
BJIACTUBOCTEH mpeamera 3704yuHy. Jlemo pinme BoHa 3raayerbcs y 3B’SI3KY 3
MPaBOBUM 3HAYEHHSM BUMHIOBAHUX I Ta HACTAHHSIM MO>KJIMBUX HACIIJIKIB.

Boanouac, mpoaHanizyBaBIIH CKIaAH 37T0YHHIB, B SIKUX QITYpPYy€E 3aBITOMICTh MU
CXUJIIEMOCH TIO3MIIii, BIAMOBIMHO /O SKOi 3aBIIOMICTh XapaKTepHA JIUIIE YMHCHUM
3JI0YMHAM, a OTXE, XapaKTEePU3ye IHTEIEKTyaIbHUH MOMEHT caMe yMHCHOI (hopmu

BHHU.
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Cepkesuu L.P.,

JOIEHT Kadepu KpUMIHAIbHO-MIPABOBUX JAUCITUILIIH
KaHIUIAT IOPUINIHUAX HAYK

(JIvsiscoruil Oeporcasnuil yHigepcumem 6HYMpIUHIX Cnpas)

bponesuubkuii C.C.,
aJIBOKaT
AO «Ekc FOpe»

TEHJAEHIII )KIHOYOI 3JIOUMHHOCTI B YKPATHI HA CYUACHOMY
ETAIII

OctanHiM yacoMm B YKpaiHi cOCTepIiraeTbCcsi 3pOCTaHHS JKIHOYOT 3JI0YUHHOCTI,
0COOJIMBO 11€ CTOCYETHCS 3ITOYHHIB, 1[0 MAIOTh arpeCUBHO-HACWIIBHUIIBKUI XapakTep,
a came: TpabexiB, po300iB, 3aBIaHHS TSKKUX TUICCHUX YIIKO/KeHb. Tak, 3 2000-x
POKIB >XKIHOYa 3JI0YMHHICTh B YKpaiHi 3pocia yaBidi. [HTepec BUKIMKAE KOSPIIEHT
3JIOYMHHOT aKTHUBHOCTI XIHOK. [lompu TeHMAEHIIil0 3pOCTaHHA, BiH, SK 1 paHIIle, €
3HAYHO HW)KYMM, HDXK CEpeJl YOJIOBIKIB, a TUM Iade BChOTO HaceneHHs. Hampukian,
akio y 2000-x pokax y po3paxyHky Ha 100 Tucsy HaceneHHs Koe(illieHT 3JJ0YUHHOT
aKTHUBHOCTI JKIHOK cTaHOBUB 97 0ci0, To y 2010-x — 190. CriBBigHOIICHHS KIHOYOT 1
YOJIOBI1YOi 3JIOYMHHOCTI HUHI CTAaHOBUTH 1:8 (y OLIBII PO3BHHEHUX KpaiHaX KUIbKICTh
3JI0YMHIB, BUMHEHUX >KIHKaMu, ctaHoBUTh Biag 17% (CLIA) mo 25% (Himeuuuna,
Hinepnanan). [lutoma Bara »,iHOK cepena ociO, sSKi BUNHSAIOTh OKPEMi BUJIHM 3JIOUHHIB,
Taka: kpaabkku — 80%; maxpaiictBo — 41%; BOuBcTBO — 12%; Tpadik — 8%;
3aBJIaHHs TUIECHUX YIIKOJDKCHD — 7%; HeoOepexHi 3mounan — 5% [1].

XKinku, gxi BigOyBarOTh TOKapaHHS B MICIX IMO30aBIICHHS BOJi, IIBHIIIE
PYHHYIOTH MO3MTUBHMII COLIATBbHMI CTEPEOTHII, IMBULIE AECOIIATi3ylOThCs. IXHI
MICUXOJIOTIYHI CTEPEOTHIH Ta COIaJbHI 3B’S3KM PYWHYIOTHCS IIBHIIIE, HDK Y
40JI0BiKiB. KpiM TOT0, >KIHITI CKJIQIHIIIE TTOA0JIATH 1HEPIIiF0 3JI0UMHHOI TiSIIbHOCTI Ta
«BKJTIOYUTHUCS» JIO TPOIIECY pecortianizamii. bimbmocTi 3 HUX HIKyAH MOBEPTATHCH,
ciM’1 po3nayiics, 3B sI3KH 13 IITBMU PO3ipBaHi, HABUYKK POOOTH BTpadeHo [2, €. 116].

[IpoTe x1HKM OLIBIIE, HIK YOJIOBIKH, IIIHYIOTh MaTepiaibHUM 100poOyT, KOMGOPT.
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[aTepecu 1 MOTMBH iXHBOI MOBEIIHKH TICHO MOB’SI3aHI 13 COLIAJIBHOIO POJUIIO, 1110
BUKOHYETHCS B POAMHI, KOJEKTHBI 1 CyCIUIILCTBI, 3aJIeXkaTh BlJ CTOCYHKIB y CiM’i. Y
KIHOK IHTEHCUBHO M€ pOo3Maj pOJMHHUX 3B’SI3KIB 1 Oy/b-sKa KOH(pIIKTHA CUTYyaIlls
B CIMEIHUX BIJJHOCHMHAX HETaTUBHO MO3HAYAETHCS HA iXHIN MOBEIIHII 1 ICUXIYHOMY
ctadl. CiMeiHl >XIHKHM, $IKI BHUXOBYIOTHb JIT€H, SK NPaBWIO, MPAKTUYHO HE
JOMYCKalOTh MOPYLIEHb TNOPSAAKY BIAOYBaHHS TIOKapaHHs, aje IMO-pI3HOMY
CTaBJISITHCS 1O CBOIX AITEH.

Sk HarojomyrTh BYCHI, 3JIOYMHHA TOBEIIHKA JACTCPMIHYETHCSA TEpEIyCiM
OCOOJIMBOCTSIMM TICUXIKH 3JIOYUHIISA 1 € CHCTEMOIO MOTO B3a€EMOIIOB’I3aHUX pPEaKIlii
HAa YMOBU 30BHIIIHBOrO cepenoBumia. Ilpm 1mpomMy ocoOAMBOCTI 1€l peakiii
MOBHICTIO 3ajieXKaTh B MCUX0()i310J0TTUHUX OCOOJMBOCTEM CamMOTo 3JIOYHHII,
30KpeMa BijJ XapaKTepy Ta CTYICHS BHPaKEHOCTI MOXKIMBHX BIIXWJICHb Yy HOTO
ncuximi. [HmMMH cjaoBamu, TMCHUXIYHI aHOMAJIi, MO JETEPMIHYIOTH 3J0YHMHHY
MOBEJIHKY, 30KpeMa U 3arocTpeHi JeIKUMH OCOOJUBOCTSAMH OOCTaHOBKHU (ITOTOJIOF0,
HAIPUKIIAa), 3aKOHOMIPHO Bi0Opa)karoThCsd B HABKOJIHUIIHHOMY CEPEIOBHUIII Yepe3
XapakTep 3JIOYMHHOI TOBEHIHKH, IO BiaxuiseTbes [3, C. 11]. Anamiz cydacHUX
COITIATbHO-€KOHOMIYHUX 1 TICHXOJIOTIYHUX TIPOIIECIB Ta yYMOB JKUTTS KIHOK Ja€
MiZCTaBH JUISi BHUCHOBKY, IO NMPUYMHHU iXHBOI 3JIOYMHHOCTI TOB’S3aHI 3 TaKUMU
SBUIIAMHU: AaKTHUBHA YYacThb Yy CYCHUIBHOMY KHTTI; TOCIAOJICHHS TOJIOBHUX
COITIATIbHUX 1HCTUTYTIB, TMEpeayciM IHCTUTYTYy CiM’i; BHIA HaNpPYXKEHICTh Y
CYCIUTBCTB1, KOH(MIIKTH 1 BOPOXKICTh MK JFOABMH, IO OLIBII TOCTPO CIPUIAMAETHCS
KIHKaMH;, 3pPOCTAHHS HApKOMaHii, aJKOTONI3MYy, MPOCTUTYIli, OpOISKHHUIITBA Ta
xKeOpallTsa.

3a MoCHiKEHHSIMH, TIPOBEACHUMH B YKpaiHi, 3arasiom 57% 3704MHIB BYMHEHI
*KiHkamu y Bimi moHaza 30 pokiB, 6mm3bk0 60% KIHOK-3J0YMHHUIE — 0€3p00iTHI 260
4acTKOBO 3auiHATI, 52% — 3moBXuBalu ankorojeMm, 22% — Oynaud T1OB’si3aHl 3
HE3aKOHHUM OO0IrOM HApPKOTHKIB, MPAKTUYHO OUIBIIICT, 3 HHUX Oyja COIiaJIbHO
ne3opraHizoBaHa. JKIHKU-KEpPTBU YaCTIIIE CTAIOTh KEPTBAMHM CTAaTEBHX 3JIOYUHIB 1
HAaCWJIbCTBA B poAMHI. Tak, OCTaHHIM YacOM MPOCTEXKYEThCS 3POCTAHHS PIBHSA

BIKTHMI3allll KIHOK BiJi HAaCWJIBHUIIBKUX 3JI0YMHIB, 10 MPHUKIALy, e IMOKa3HUK
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1996 poky cranoBuB 33%, a Bxke 1999-ro — 37%. HaliGinbll BIKTMMOTE€HHOIO
COLIIAJIBHO-IEMOTpapiyHOI0 Tpynoo Oynu XKiHKM y Biui 16—24 poku, moTim 25—
39 pokiB, 14-16 1 40-59 poki. HaiimomupeHIUMHI JEIIKTaAMUA CEpell 3aCyAKEHUX
KIHOK € JBl TpPyHH 3JOYMHIB: 3JI0YMHU TMPOTH JEPKABHOI, KOJIEKTUBHOI W
IHAUBINYadbHOI BJIACHOCTI 1 3JIOYMHU MPOTH JKUTTS, 3J0POB’S, BOJI Ta TIAHOCTI
0COOMCTOCT1 (HE3Ba)Kal0OUM HA BIAHOCHO HM3bKY YacCTKy OCTaHHIX y CTPYKTypil
3apeeCTPOBAHOI KIHOYOI 3JIOYMHHOCTI). 3arajioM 3a HUX BiOyBalOTh MOKapaHHS
76,4% 3acymxenux >xiHOK. Cepea 3acyKeHHMX 3a KpaADbKKy, rpabik 1 po30ii
nepeBaxkae MoJIoAb 10 25 pokiB: 47,9% 3acymxeHo 3a po30iid, 35,4% — 3a rpabix,
32,2% — 3a kpanixky [4, . 18].

CydacHUil CTWJIb KUTTS 3MYIIyE KIHOK OpaTH Ha ceOe 4OoJIOBIYl CHpaBH 1
BUKOHYBATH HE BiacTuBi iM pyHKIii. e 703B0JIsSIE TM YCITIIITHO CaMOCTBEPKYBATHCSI
1 3abe3meuye maTtepianbHUN 1ocTaTOK. JKIHII-3JIOUMHHHMII 3/1a€ThCS, IO OTOYCHHS
CTaBUTKCS 710 Hel HenpusizHo. Lle hopmye B Hel 6alayKICTh 10 TPOMAJICHKOI TyMKH.

binpmiicTs mocnigHuKiB Bia3Havae, 1m0 moHan 70% >KIHOK 10 CKOEHHS 3JIOUHHY
HiJIe HE MpaIoBajid, TOOTO 3 TPHOX 3aCyIKEHUX JKIHOK JIB1 HE 3aiiMajucs CYCIUIBHO-
KOpHUCHOIO Tipariero [5, €. 73]. Takok CTaTUCTUYHI JlaH1 CBiAYaTh, IO B CTPYKTYpI
JKIHOYOT 3JIOYMHHOCTI TpaguIiiHO BUCOKHU BIJICOTOK 1 TaKAX
«3araJIbHOKPUMIHAIBHUX» 3JI0YMHIB, K KPaADKKH Yy»KOTO MaifHa, maxpaicTso. Jlo
CKJIaJTy KOPHUCIIHUBOI KIHOUYO1 3JJOYMHHOCTI BXOJSATh YCi1 3JJOYMHH Y chepl EKOHOMIKH,
TOOTO 37I0YUHU MPOTH BIACHOCTI, MPOTH IHTEPECIB CIYKOM B KOMEPLIMHUX Ta 1HIITUX
opraHizaIisx, 3JI0YMHU y cdepi eKOHOMIYHOIT AisabHOCTI. Cepel HUX BHCOKA YacTKa
0ci0 3 BUIIOIO 1 CEPeIHBOIO CIEIiaIbHOI0 OCBiITOI0. OCTaHHIMH POKaMH II€ CTaJo
MOMITHO HaBITh CepeJl TUX, XTO BiI0yBa€ MOKapaHHS B MICIX M030aBIICHHS BOJI.

VY KIHOK, SIKi CKOIOIOTH KpPaJIDKKH 1 3aiMarOThCs KeOpaITBOM, BiI3HAYAETHCS
HAaWBUIMN pIBEHb peUANBY. BOHM CHOpUIHSATIWBI 70 HETaTUBHOTO BIUTUBY
HAaWOMIKYOTO OTOYCHHS, IO BUPAXKAETHCS Yy TMPOSBI ETOICHTPU3MY, HEBMIiHHI
CaMOKPUTHUYHO OI[IHIOBaTU cebe, OpexIMBOCTI, 3a01IKyBaTOCTI. Tak camo ISl )KIHOK

XapaKTepH1 KBAPTUPHI KPAAKKU Ta HA 3aJII3HUYHOMY TPAHCIIOPTI, BUMHEH] «IUISIXOM
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noBipu». Cepell TakuX >KIHOK TMEpPEBa)KarOTh OCOOM CEpPeNIHIX 1 CTaplIuX BIKOBUX
rpyM, iX OuIbILIE 1 cepes )KIHOK-PELUIUBICTOK.

BOuBcTBa, 3aBIaHHA IIKOAM 3J0POB’I0 PI3HUX CTYIEHIB TSDKKOCTI SKIHKU
poOATh 3A€0UTBIIOT0 HAa IPYHTI CIMEHHO-TIOOYTOBHX KOHQJIIKTIB, € Ha MEPIIMii
IUIaH 4YacTO BUXOJUTh BIKTUMHA NOBEAIHKA MOTEPIUIMX, B 0CO01 SKUX 3a3BUYal
BUCTYNAIOTh YOJOBIKM 1 CHIBMEIIKAHI[lI BHUHHUX. 3HAayHa 4YacTUHA MPOsSBIB
HACUJILCTBA Yy JKIHOK IMOB’si3aHa 3 MPOOJIEMOI0 MaTepiadbHOTO 3a0e3MeueHHs CiM’i,
nepeayciM Hempaie3laTHUX, 31 KUTIOBUMH TpoOJIeMaMH, HEBIAIITOBAHICTIO B
ocobuctomy *uTTi. Halluacriiie npuyrnHOI0 HACUIBCTBA B CIM’1 MK MOAPYAOKIM €
PEBHOIII 1 TMOMCTa, CYNEPHUIITBO 3a BEPXOBEHCTBO B CiM’i. 3acypKeHl >KIHKH
MOJIOJIOTO BIKY BHPI3HSIOTHCS HAMOUIBIIOW aKTUBHICTIO, MIJIBUIIICHOIO 30Y/JIUBICTIO,
CHPHHHSTIMUBICTIO O  BIUIMBY  HAHOMMKYOrO  OTOYCHHS,  IUIAKCHBICTIO,
JpATIBIMBICTIO. Y HHUX 4YacTille, HDK B IHIIMX KaTeropid 3acyKeHUX, Y
nepekKUBaHHI TOCTPOI KUTTEBOI CUTYallli BiIOYBalOTHCS HEPBOBO-TICUXIYHI 3pPHBH,
BUHUKAIOTh CTPECOBI CTaHW, W0 TMOPOKYIOTh (pycTpalito, Aenpecito, CcTaH
IPUPEUCHOCTI, 0€3HATIHHOCTI, TYTH 1 Bi4alO.

3 BIKOM Jenaji TOCTpille BiIUYBa€ThCs BTpaTa OCOOMCTICHUX IIEPCIICKTHUB,
3MIHIOIOTBCSI COIllabHI (PYHKIII, 3BHUYKH, peakiii Ha pi3HI KOH(IIIKTHI CHUTYyaIrii.
3aIfikaBieHi B JOCTPOKOBOMY 3BIIBHEHHI HAW4YACTIIIE YMOBHO 3aCY/KEHI >KIHKH
sputoro Biky (Bim 30 mo 55/60 poki). Bonu, sik mpaBuiio, MaloTh cepeaHil piBEeHb
OCBITH, Hepimko mpodecito, poauHY, HaMaramThCsAd J00pe IpaloBaTH, HE
MOPYIIYBATH BUCYHYTHX /0 HUX BUMOT.

BaxxiuBO HAroJoCHTH, IO Ha CHOTOAHI >KIHOYA 3JI0YMHHICTH MAa€ IIBHAIIIL
TEMIIM 3POCTaHHS, HDK YOJIOBIYa, MO HE MOXKE HE BUKIMKATH CTYypOOBAHOCTI B
cycniibeTBi. Takok KiHOYA 37I0YMHHICTH Ma€ OUTBINTY JATEHTHICTh. [IposiBU skiHOYOT
3JIOYMHHOCTI € HaWBUIUMHU Yy cdepax, M0 SKuUX KIHKAa HalOuIblie 3amydeHa, —
CiMeNHO-TI00YTOBIM Ta cepen mpodecii, AKi TPATUIIHHO BBAKAIOTHCS KIHOUYUMUI.
[MlompaBna, >xiHKaM, sIKI OPOWILIM Yepe3 Micls MO030aBJICHHS BOJI, CKJIAJHIIIE
JIa€eTbcs Tpolec pe comiamizaiii [2, €. 117]. 3aBeneHo BBakaTH, IO >KIHKH OLIbII

€MOII1/iH1, TOMY BBaXalOTh 3a Kpallle 3’ sICOBYBATU CTOCYHKU T'OJIOCHO 1 HE CXOJSIUH 3
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MicIisl, Xo4a O1MKH 37e0UTBIIOr0 MalOTh HE KpUBaBUM, a BEPECKIUBHIM 1 TalaciuBUi
XapakTep. 3 Orjisay Ha MiIBHUILEHY €MOLINWHICTh JKIHOK, Y HUX 4YacTO BHUpa)XeHI
CTPECOBl1 CTaHM, CTaH (pycTparlii, Aenpecii, Tyru, TpUPEUYeHoCcT Toio. BoaHouac
OUTBIIICTh KIHOK BIYYBAa€ MOYYTTA MPOBUHHU, HECHOKIA 3a CBOE MaHOYTHE.
HacTopoxxeHicTbh, TPUBOXKHICTh 1 BPa3JIUBICTh, IPATHEHHS 3MIHUTU CTAHOBHILE — II€
rama BJIACTUBHUX 1M IICUXIYHUX CTaHIB.

TakuM yuHOM, KIHOYA 3JTIOUUHHICTH SABJISIE COO0I0 3HAYHY COLIATIBHY MPOOIIeMY,
OCKUIBbKH, KpPIM PHUC, BIACTUBHX 3JI0YMHHOCTI 3arajoM, Mae€ JI0JaTKOBI HETaTHBHI
HACJIIJIKY JIJIS CycHiibcTBa. Hacammepen 1eCTpyKTHBHO BIUIMBA€E HA IHCTUTYT CiM’1 Ta
Ha MOJIOJIC MOKOJIIHHS, YUM (OPMYE «pe3epBy» Uil MaOyTHIX 3JI0UYMHIIIB.
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3100yBay BULIO1 OCBITH 2-TO KypcCy, 4 Tpynu

IOPUINYHOTO (DaKyIbTETY

(Jlvsiscoruil Oeporcasnuii yHigepcumem 6HYmpIiuHix cnpas)

KPUMIHAJIBHE ITPABO B CUCTEMI [IPABA YKPATHU

KpuMminaneHe mpaBo YKpaiHu mociae OAHE 13 NPOBIIHUX MICUb Yy CHUCTEMI
npasa. Lle Bu3HavyaeThCs, 30KpemMa, Horo nNpeaMeToM Ta CaMUM METOJOM MPAaBOBOIO
peryntoBaHHs. Bapro 3ayBakuTu, 10 mHepeBara KpUMIHAJIBHOTO MpaBa MOJIATAE Y
NEBHIA B3a€MOIi 3 IHIIUMH Taly3sMH IpaBa, OCKUIbKM MPUCYTHS OXOPOHA BIJ
3JIOYMHHUX MOCATaHb, SIKI PETYIIOITHCS PI3HUMH Taly3sMHU 3aKOHOIaBCTBaA. [IpsMum
JOKEpeJIoM KpuMiHalibHOTO TipaBa € KoHctutynist YkpaiHu, agxe B Hi MICTIThCS
OCHOBHI TPUHLMIM Ta HaBITh OKpemi HopMu 3arayibHoi Ta Oco0IMBOi YacTHH
KpuminansHoro xoaekcy Ykpainu [2].

Ax 3a3HavaeThes y 4. 2 cT. 27 Koucrurymii Ykpainm «KoxxeH mae mpaBo
3aXUIIATH CBOE JKUATTA M 3J0pOB'S, JKUATTA ¥ 3A0pOB'S IHIIUX JIOJEH BiJ
NPOTUIIPABHUX TOCSITaHbY), TOMY HASIBHICTh I1i€] HOPMH TPSIMO TIOB’si3aHAa 13 TaKOIO
rajiy3s3lo TpaBa fAK KpuUMiHaibHe TmpaBo Ykpainu[l]. BignmoBigHO, MOXHa
chopMyIIOBaTH caMe€ TOHSTTS KpUMIHAJIbHOTO TpaBa. OTe, KpUMIHAJIbHE IMPaBO
VYkpainn — 1ie MeBHa cHCTeMa IOPUIUYHUX HOPM, TOOTO 3aKOHIB, MPUUHATHUX
BepxoBHoto Panor Ykpainu, 1o 3a3HavyaroTh, SIKi CyCHUTbHO-HEOE3NEeUH1 TISTHHS €
3JI0YMHAMH Ta SIK1 MPU3HAYAIOTH TIOKapaHHS 3a MOPYIICHHS IUX HOpM. IcHye Oe3niu
BU3HAYCHb MIOJ0 I[HOTO MOHSTTSA, OCKUIBKM CaM€ KpUMIHAJIbHE MPaBO € JIOCUTh
BRXJIMBOIO, CAMOCTIMHOIO, BIJIOKPEMJICHOIO BiJ IHIIMX Taly33[0 TpaBa. Y paHilie
3a3HAYCHOMY TIpaBl MPUCYTHS HASBHICTh CYKYHMHOCTI TPaBOBUX HOPM, SKi
BCTAHOBJIIOIOTH TIEBHI MTPaBUIIA MIOBEIIHKY JIFOACH y cycminbeTBi. Cii 3a3HaYUTH, 1110
y IWX TMpaB € Tak OM MOBUTH TEBHUH y3aradbHEHUH XapakTep, TOOTO BOHU
OXOIUTIOIOTh YMMAJI0 MOXJIMBUX CHUTYyallll, $KI TparuislloTbesi B OKUTTI[3].
KpuminanbHe mnpaBo Takoxk Mae (opMalibHy BHU3HAUEHICTb, OCKUIBKM HOPMH

KPUMIHAJIBHOTO MpaBa 3aKPIITIOITHCS Y TEBHUX 3aKOHAX Ta BCTAHOBIIIOIOTHCS JIUILIE
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BUIIMMHU OpraHamMu 3akoHomaBuoi Biaau. lllogo BH3HAYCHHS TOHATTS «HOPMHU
KPUMIHAJIBHOTO IpaBa», TO L€ y3arajbHEHI MPaBUiIa, Kl OXOIUIIOIOTh HEBU3HAUEHY
KUIBKICTh BIJMOBIIHUX KOHKPETHHX JKUTTEBUX CHUTyallldi a0o I1HIUMBIIYyadTbHUX
BUMA/KIB. BOHM € 3araqbHOOOOB’SI3KOBUMHU 10 BHUKOHAHHS, SIKI TMPU3HAYEHI Ha
3aranbHy Jil0 Ta MalTh O3HAaKy 3arajJbHOOOOB’S3KOBOi  HOPMATHBHOCTI.
31e0UIbIIOr0, 1l HOPMU BUCTYNAIOTh K HOPMHU-3a00pOHU 1 IX OCOOIMBICTh MOJISITAa€e
y TOoMy, 100 3a00pOHUTH TIEBHI BUMHKHU JIIOJICH, $IKI TMPOSBISIOTHCS y CaMHX
3JIOYMHHUX JisX a00 ix Oe3nisibHOCTl. [lpu BUMHEHHI IIUX MPOTUIIPABHUX 1M MiJ
3arpo30l0  3aCTOCYBaHHS 3a HHUX ICHYIOTb OCOOJIMBI TIPHUMYCOB1  3aXOJu
KpUMiHaJapHOTO ToKkapaHHsA. Cama (GopmaibHa BU3HAYCHICTH MPOSBIIETHCS Y TOMY,
IO:

1) Bona 1uikoM JOCTOBIPHO 1 TOYHO (PIKCY€ O3HAKU 3JIOYMHIB 1 MOKapaHb 3a
HUX, SKI HaImMCaHl B 3aKOHAX y TPAaHUYHO (HOpMai30BaHOMY BUTJISAJl B MHCbMOBIN
dopmi;

2) IlposiBnsieTbes y ¢opMi BHUMOTH, SIKI 3aCTOCOBYIOTBCS 10 JIIOJEH, iX
MOBEJ[IHKH, YMOBH 1X BUMHKIB, HACIIKHM MPOTU3AKOHHKX 1 YU O€31sUIbHOCTI;

3) e omne 3 HEBiIM €MHHMX NIpaB JIOJWHU, a HE JIMIIEC TUIBKH TapaHTIs
3aKOHHOCTI 1 OJHAKOBOCTI.

Bapro 3a3HaunTH, 10 KpUMIHAIBHI 3aKOHU BUAAIOTHCA BUKIIOYHO BepxoBHOIO
Panmoro Ykpainu, npo mo 3a3HadeHo y m. 22 cT. 92 Koncrurynii Ykpainu. To6To
HISIK1 1HII mocazoBi ocobu, HaBiTh lIpesmaeHT YkpaiHu Ta opraHu Jep)KaBU HE
MalpTh TpaBa Ha BHWIAHHSI HOPM IIOAO KPUMIHAIBHOTO TMpaBa. 3TiTHO IHOTO,
KpUMIHAJbHE TIPABO 3aCTOCOBYETHCS TUIBKM B MEKaX 3aKOHY 1 HWOTO €IMHUM
JDKepenioM € KpuMiHanbHU# 3akoH [1; 3]. KpuMinaneHuii 3aK0oH y CBOiHl 3M1MCHIOE
cBO1 ()yHKIIIT Ta BUKOHYE TIeBHI 3aBaanHs. [lepire, Ta HaliOUIBII TOJTOBHE 3aBIaHHS
KPUMIHATBHOTO TIpaBa € TOXIIHE B CYCHOUTBHOI CYTHOCTI TmpaBa, TOOTO
3a0e3mevyBaHoi CyCHUIBCTBOM MOKJIMBOCTI KOPHCTYBATHCS BCiMa Ojaramu >KHUTTS.
BiamoBigHO, OCKUIBKHM JIOJMHA BBAXKAETHCS HAMOUIBIION COIIAJIBHOKO IIIHHICTIO,

CIOJIM CJI1J] BIAHECTH HAWBaXKJIWBIIIl CYCITUIBHI OJiara, 1e Taki, SK: )KUTTS, 3J0pOB s,
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YeCTh, TIJHICTH Ta HEAOTOPKaHICTh [2]. AJje Bce K Taku, J0 3aBJaHHS
KPUMIHAJIBHOTO TIpaBa TaKOXX BPAaxXOBYIOTh OXOpPOHY CYCHUIBHUX BIIHOCUH BIJ
3JIOYMHHUX TMOCSATaHb Ta BiA 3amofAisiHHSA y c(epl MEBHUX CYCHUIBHUX BIIHOCHH
TsOKKOT mkoan. [{o npyroro, Ta HeabUsAK Ba)JIMBOTO 3aBJIaHHS KPUMIHAIBHOTO MIpaBa
BIJTHOCSITh OXOPOHY 00'€IHAHb TPOMAJISIH - MOJITUYHUX, €KOHOMIUYHUX, KYJIbTYPHHX,
COLIIAJIbHUX, CIOPTUBHUX, NMpodeciiHux Ta iHmuX. i npaBa rpoMajsiH TeX MOBUHHI
HaJIKHIUM YMHOM OXOPOHSATHUCS, OCKUTBKH MPAaBO TPOMAJISH HAa 00'€THAHHS Yy MapTii,
CIUIKM, OpraHi3allii Ta COI03U € BAXKIIUBOI CYCHUIBHOI MOMJIMBICTIO JIJISI 3aXUCTY
CBOiX MpaB 1 cBOOO [4].

3arajgoM, B Teopii ICHYIOTh pI3HI HAayKOBI JYMKH 3 MPUBOJY HUTAHHS MpPO
¢yHKIii KpuMiHAIbHOTO TpaBa. HasgBHA TakoX OAHO(YHKI[IOHAIBHICTH I[I€T ramysi,
OCKUTbKU MPUCYTHI KPUMIHAJIBHO-TIPABOBI HOPMHU, K1 3a0€3MeUyl0Th 3aXUCT, TOOTO
OXOpPOHY CYCHUIBHHX BITHOCHH BIiJ PI3HUX 3JOYMHHUX TMOCATaHb. AJie TYT
MOPIBHIOETHCS 1 1HINA - pPEryasTHBHA QYHKIA, amke OaraTodyHKIIIOHAIBHICTH
KPUMIHAJIBHO-TIPABOBUX HOPM, SKi TOpSiA 3 OXOPOHOIO CYCHUIBHUX BITHOCHH
BUKOHYIOTb 1 11 MMpu3HadeHHs. PO3pi3HAIOTH 0arato HayKOBHX IMO3MITIH 100 3MICTY
camoi  peryiastuBHoi  ¢yHkmii. Cepen  Takux MOJUISIOTH:  OpraHi3youy,
NoTepeKYBaJIbHY, BUXOBHY Ta 3a0X0UYBaJbHY POJb KPUMIHATHHO-TIPABOBUX HOPM.
Ilepm 3a Bce, KpuMiHaJIbHE TPABO BHKOHYE (DYHKIIIFO OXOPOHHW HOPMAJIbHHUX
CYyCHUTBHUX BITHOCHUH BiJ] 3JIOYMHHUX IOCATaHb, aJKE KPUMIHAJIbHE MPABO BILIMBAE
Ha CTAHOBJICHHS, 3MIIHEHHS CYCIUIBHUX BIJHOCHH, BCTAHOBJIIOIOUM KPUMIHAIBHY
BiIMMOBITAJIBHICTD 32 3JTIOYMHH IIPOTH KUTTS Ta 370pOB'st ocodu [5].

Tomy, ¢yHKIii KpuUMIHATBHOTO TMpaBa $K Tally3li MpaBa — 1€ MPaBOBi
3a0€3MCUeHHs] OXOPOHHM TIpaB 1 CBOOOJ JIFOAWMHU 1 TpPOMaAsSHHUHA, BIIACHOCTI,
IPOMAJICBKOTO TOPAIKY Ta TpPOMAJAChKOi O€3MeKH, MOBKULISA, KOHCTHUTYLIHHOTO
yCcTporo YKpaiHH BiJ 3JTOYMHHHUX MOCSTaHb, 3a0€3MeUeHHsI MUPY 1 Oe3MeKu JII0ICTBa,
a TaKOX 3armo0iranHs 3JI04YnHaM [6].

[lepebyBatoun y cucTeMi MpaBa, KpUMIHAJIbHE MpaBo YKpaiHU HeaOusikK
MOB’s13aHEe 1 3 IHIIUMHU Horo rany3siMu. HalTicHimui B3a€MO3B’S30K KpUMiHAJIbHE

npaBo Ykpainu mae came 13 KOHCTUTYIIHUM, aJKe HOPMHU OCTaHHBOI'O 3aKPIIUICHI B
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Konctutynii Ykpainu. KoHcTUTyLliiHE TpaBo SBISETHCS OJHUM 13 HalOa30BIIMX
IpaB, OCKUIBKM BOHO € OCHOBOIO Ta HOPUAMYHUM MIAIPYHTAM JUIsl BCIX IHIIUX
B3a€EMOIIOB’si3aHUX Tany3ed mpaBa. BiamosimHo no cr. 8 Koncturyuii Ykpainu
Halnexuth: «B VYkpaiHi BH3HaeThCs 1 Jl€ NPUHUOUI BEPXOBEHCTBA IpaBa.
Konctutytis Ykpainu mae HalBUIy IOPUAUMYHY CHITY. 3aKOHH Ta 1HIIT HOPMAaTHUBHO-
MPaBOB1 aKTH MPUHMarOThcsl Ha 0cHOB1 KoHCTUTYIIIT YKpainu 1 MOBUHHI BIAMOBIAATH
iti» [1]. 3rigHO 1BOrOo MONIOKEHHS, WO 3akpimieHe y Konctutyuii Ykpainu
OJIHOYACHO CTOCYEThCS 1 KpUMIHAIBHOTO TpaBa. BinmoBigHo 10 ctaTTi 62 OCHOBHOT O
3akoHYy YKpainn «Ocoba BBaKAETHCS HEBUHYBATOIO y BUMHEHHI 3JIOYMHY 1 HE MOXKE
OyTu migjgaHa KpUMIHAJIHHOMY IOKapaHHIO, JOKW ii BHHY He Oyje JIOBEJICHO B
3aKOHHOMY IOPSIKY 1 BCTAaHOBJICHO OOBWHYBAJIBHMM BHpPOKOM cyay. «HixTo He
3000B'I3aHUI JIOBOJMTH CBOIO HEBUHYBATICTh y BUMHCHHI 3JI0YHMHY» II€ ITOJOKCHHS
TEX CTOCYETHCS KPHMIHAJIBHOTO 3aKOHOAABCTBA. KOHCTHTYIliS TaK0X BCTaHOBIIIOE
MOJIOXKEHHSI MPO Te, 110 3aKOHW Ta BIJMOBIIHO 1HIIII HOPMAaTUBHO-TIPABOB1 aKTH HE
MaloTh 3BOPOTHOI [ii B Yaci, 3a BHUHATKOM - KOJM BOHHM MOM'AKIIYIOTH abo
CKAaCOBYIOTh BIAMOBIAANIBHICTh 0c00H. 3a crarrero 58 Koncturynii «HixTo He Moxke
BIAIIOBIIATH 3a [IISAHHA, SKI HA 4Yac IX BYMHEHHS HE BH3HABAJIKCA 3aKOHOM SK
PaBOMOPYIICHHS» [6].

Tak sax BepxoBeHcTBO KoHCTHTYIIT € OIHMM 13 HaWMacoBIMIMX 3aco0iB
3a0e3MeUeHHs] BEPXOBEHCTBA TIpaBa, TO MOXKHAa CTBEP/KYBaTH, IO HOPMU
KPUMIHAIBHOTO TIpaBa MalOTh JOTPUMYBATHUCS TaKUX MPABUI,a CaMe:

1) He cynepeuntun OcHOBHOMY 3aKOHY, a caMe — KoHCTuTy11i1,

2) Bupobnsaru, hopmyBaT Ta KOHKPETH3YBATH 1i TIOJIOKESHHS;

3) CnyryBatm OJHHMM 13 TIPaBOBHX 3acO0IB OXOpPOHHM JEPKaBHOTO 1
CYCIIUTBHOTO Jaay, 1HTepeciB, MpaB i CBOOOJ TpPOMaJsiH, CYCHUIBHUX IHTEpPECIB,
3akpimiennx Koncrutyiieo Ykpainu.

BignoBigno, Konctutymis, sk OCHOBHHMI 3aKOH JIepXKaBH IIEBHOI MIipOIO
3a3Hayae 3acajJd MPaBOBOI pErjiaMeHTallll, $Ka 3AIMCHIOEThCA SK 1 CaMUM

KpUMIHAJIBHUM MPaBOM, TaK 1 OKPEMHMHU rany3sMH IpaBa. B oCHOBI KpuMiHAJIBHO-
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MpaBOBUX HOPM Ta NPHUHIMUIIB KPUMIHAJIBHOTO TIpaBa caM€ 1 IOKJIAJEHO
KOHCTUTYII1IHI TOJIOKEHHS [7].

AHani3ylouun BHIIICHaBEJEHE, MOXKHAa 3pOOMTH BHCHOBOK, III0 Hayka
KPUMIHAJIHOTO MpaBa, sIKa € CaMOCTIMHOIO 1 BIIOKPEMJIEHOIO BiJ IHIIMX rainy3ei
npaBa CTaHOBUTH COOOI0 MEBHY CaMOCTIMHY HAyKOBY IUCHUIUIIHY. [HTerpaiiiiHi
MPOLIECH 3HAXOATh HAWOUIBII JIOTIYHE 1 JIJAKOHIYHE BIIOUTTS, TOMY, IO BC1 HAYKOBI
JTUCITUTUTIHA MarOTh MOXKJIMBICTh KOPHUCTYBATHCS NTEBHUMH HAYKOBUMHU PO3POOKAMH,
SKi CTAQHOBJIATH MPEIMET HAYKH KPUMIHAJIBHOTO TMpaBa. BiTHOIICHHS HayKd
KPUMIHAJIBHOTO TIpaBa sSIK MEBHOTO 00’€KTa 3 IHIIMMHU Trajay3sMH TpaBa BKJIIOYAE
0araToIIaHOBICTh 3B’SA3KIB, III0 € MIACTaBOIO JUIS HOJAJIBIIOr0 JOCIIIKCHHS
KPUMIHQJIBHOTO TIpaBa 3 METOI TOKPAalIUTH KpHUMIHAJIbHE 3aKOHOJIABCTBO 32
JIOTIOMOTOI0 ~ yIIOPSAJIKOBAHOCTI, Y3TO/KEHOCTI MOro OKPEeMHX €JIEMEHTIB Ta
B3a€MO3B’SI3K1B 3 IHIITUMU TaTy3sMH 3HAHD .
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JOIICHT Kadepu KpUMIHATBHO-TIPAaBOBUX

JTUCITUTUTIH, KaHAUIAT FOPUIUNIHUX HAYK, TOIICHT
(JIvgiscoruil Oeporcasnuil yHigepcumem 6HYMpIUHIX Cnpas)

HNPOBALIA AK YAOCKOHAJIEHHA CUCTEMHU ITIOKAPAHD 1
HONEPE/KEHHA PELTU/IUBY 3JIOYHNHIB

OnHuM 13 TOJOBHUX 3aBAaHb JICPXKaBU € BCTAHOBJICHHS Ta IiATPUMAaHHS
3aKOHHOCTI 1 mpaBonopsaky. IlomiTuka nepkaBu y TPOTUAlL 37TOYMHHOCTI
nependayae KOMIUIEKC 3aXOiB, CEpell SIKUX TOJOBHY pOJIb BUKOHYIOTH 3aXOIU
COLIAJIbHOTO, EKOHOMIYHOTO, MPAaBOBOT0, OPTaHI3aIIIfHOTO Ta KYJbTYPHO-BUXOBHOT'O
xapaktepy. Cepelnl 3axofiB JepKaBHOTO pearyBaHHsS Ha BXKE€ BUMHEHI 3JIOYMHH Ta
ocib, sKi I1X CKOiIM, KPUMIHAJIBHOMY TIOKapAaHHIO HAJAETHCA JYXKE BaKINBE
3Ha4YCHHS. Y HBOMY BijJ iMEHI1 JIep)KaBU BHPAKAEThCS HETaTUBHA OIIHKA BYMHEHOTO
3JI0YMHY 1 0COOM 3704YMHIA. TOOTO BITHOBIEHHS COILIAJIBHOI CIPaBEIIMBOCTI 1 €
00OB’SI3KOM  JICp’)KaBU TPHUTATHYTH 3JOYMHIIL 10 BignmoBizanbHocTi. [Ipoctime
KOKY4H, TIOMIIIAI04Y TPABOMOPYITHUKIB Y MicCIs M030aBIeHHS BOJi, MU (HI3UYIHO
BHJIAJIIEMO iX 3 CYCITUIBCTBA 1 1T030aBIIIEMO X MOYKJIMBOCTI BUMHATH 3JIOYMHH.

XKomne cycminbcTBO HE MOXKe (YHKIIIOHYBaTH 0€3 YITKO periiaMeHTOBAHHX
mpaBwiI, TOOTO 3aKOHIB, MOPYIIEHHS SKUX Bele J0 Xaocy 1 aHapxii. BiifHa, xaoc i
€KOHOMIYHa Kpu3a (HOPMYIOTh OCHOBY JUISI MPOIBITAHHS 3JIOYMHHOCTI Ta i sApa,
peruanBHOI 37104MHHOCTI. Kopymitis, BiICYTHICTh MOJITHYHOT BOJII Ta HEBUKOHAHHS
3aKOHIB POOJSITH YKpaiHy NPUTYIKOM Jis 3JIOYHMHINB. be3 apemTiB 1 mokapaHs,
MPOTHUIS KOPYMITIi, PEIUINBHIN 3JJOYMHHOCT] HIKYAU HE 3HUKHE. ToMy 1 ToKapaHHs

3a HEJOTPUMAHHSI BCTAHOBJIECHUX IPaBUJI y PI3HI YacH 1 B PI3HUX HApoAiB OyJjo, € 1
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Oyle HapDKHUM KaMEHEM >KHUTTEISUIBHOCTI KpaiHW, ii COIiaIbHO-€KOHOMIYHOTO 1
MOJIITUYHOTO YCTPOro. | unM 1uBLII30BaHIIIA AepKaBa, TUM IUPIIUN J1anma3oH Gopm
1 MeToNiB 11 BIUIMBY Ha JIIOJIMHY, SIKa MEpelllia MeXy J03BOJEHOTO, MPUYOMY
BIUTUBY, IO Ja€ MOXJIHUBICTh TOPYIIHWKOBI 3 HAWMEHITUMH BTpaTaMH IS
CHIBBITUU3HUKIB BUIIPABUTUCH, TOBEPHYTUCS JI0 CYCHUIBHO KOpUCHOI mpail. Tomy
ICHY€E pealibHa aJIbTepHATHBA 11030aBICHHIO BOJI1 HA TIEBHUM CTPOK.

CTBOpEeHHS 1 BJOCKOHAJICHHS CHUCTEMH KPUMIHAIBHUX TOKapaHb, aJcKBaTHO
BimoOpaxae moTpedu y MpOTH Il 3JJOYMHHOCTI B YMOBaX JAEMOKPATHYHOI JACPIKABU —
BAYKJIMBE 3aBJaHHS CYYaCHMX PO3BUHEHUX KpaiH, BIIOOpa’KeHE B PsJli aBTOPUTETHUX
MDKHApOJHUX JIOKYMEHTiB. B KOHTEKCTI HOro BHPIIIEHHS JOCATAETHCS MeTa
ryMaHizamili KpUMIHAJbHOTO 3aKOHOJABCTBA, Ju(epeHuianii BIAMOBIAAIBHOCTI B
3QJIKHOCTI BiJ] TSDKKOCTI BUMHEHHUX 3JIOYMHIB 1 0COOMCTOCTI 3JIOUMHIIS, PO3ITUPEHHS
e(eKTHBHUX aJIbTEPHATUB M030aBJICHHIO BOJIi. JIist YKpaiHu 11e 0coOJUBO BaXKITUBO
AK HaIpsIM JIEpKaBHOT KPUMIHATBHOT MOTITHKY.

[lo30aBneHHsT BOJII HE MOXHA pO3IIIANATH SIK €AUHE IOKapaHHsS, 37aTHE
BITYYTHO BIUIMHYTH HAa CTaH 3JIOYMHHOCTI, €IUHUHN CIOCIO 3aCTaBUTH 3JTOYMHIIS
3MIHUTH CBOIO MOBEAIHKY 1 HE BUMHATH HOBHUX 3JIOYHHIB. SIKIIIO TOBOPUTH MPO 0CiO,
SKI BYMHSIOTH TSDKKI 1 OCOOJMBO TSKKI 3JI0YMHHM, a TaKOXX PEIUIUBICTIB, TO
AQHTUCYCIJIbHA CIPSIMOBAHICTD X MOBEIIHKM Ma€ CTIMKUH XapaKTep 1 MEHII CyBOpi
BUJIM TIOKapaHb HE 37]aTHI BUKJIMKATH B iX CBIJOMOCTI 3Ha4yHI 3MIiHH TaK, MO0 Y
MaiOyTHHOMY 1HJIMBIJl Y3TO/)KYBaB CBOi BUMHKH 3 BUMOTOIO 3akony. Illo crocyethes
0ci0, K1 BUMHWIIM 3JIOYMHU HEBEJIMKOI YW CEPENHBOI TSKKOCTI, TO BOHH YaCTO HE
MalpTh Yy CBOii CBIIOMOCTI SKUX-HEOyJb YCTaHOBOK HAa BYHHEHHS CYCHUIBHO
HeOe3MeyHuX MisTHb. baraTo 3 HUX MKOAYIOTh PO BUMHEHE BXKE 3pa3y MICIs CKOEHHS
304MHy. BpaxoByrounm 1€ Bce [Jsi METHM IOKapaHHsA, 30BCIM HE OOOB’A3KOBO
3aCTaBIIATH JIIOJIMHY, SIKa BUMHIIIA HETSDKKHUM 37I09MH, BUIIPOOOBYBATH Ha COO1 BIUIMB
TaKOTO CYBOPOTO MOKapaHHs, SK M030aBJIECHHS BOJI.

VY 11p0My 3B’SI3KY BEJIBMH aKTyaJIbHAMH SIBIISTFOTHCS TOCIIIPKEHHS, CTIPSIMOBaHi
SK Ha JIOMOBHEHHS CHCTEMH MOKapaHh HOBUMH TEPCIICKTHBHUMHU BHJIAMH, TaK 1 HA

MIJBUILEHHS PE3yJbTAaTUBHOCTI KPUMIHAJIBbHO-NPABOBOrO BIUIUBY. Lle i 3ymMoBuUIIO
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BIPOBA/PKEHHSI TAKOTO HOBOTO CBOEPIAHOTO BHUIY TMOKapaHHs, SK MOpooarlris.
Bianosigno no npuitHsitoro Bepxosuorw Panoto Ykpainu Big 05 motoro 2015 poky
3akony VYkpainu «IIpo mnpobariro» OCHOBHOIO METOK IbOI0 IHCTUTYTY €
BUIIPABJICHHS 3aCyIKCHHX Ta 3al00IraHHs BUNHCHHS HUMH OBTOPHUX 3JI04MHIB [ 1].
3riHO ILOTO 3aKOHY «Ipolarlisi — cUCTeMa HarJISJOBUX Ta COI1aJbHO-BUXOBHHUX
3aX0/1B, IO 3aCTOCOBYIOTHCSI 3a PIMICHHSM CyAYy Ta BIAMOBIAHO J0 3aKOHY JO
3aCy/PKCHHX, BUKOHAHHS TEBHUX BHUJIIB KPUMiHAIBHUX IMOKapaHb, HE IMOB’S3aHHUX 3
no30aBJICHHsIM BOJi, Ta 3a0e3nedeHHs cyay iHGoOpMalli€l, IO XapaKTepUu3ye
oOBUHYBaueHOTrO». MeToro mpoobailii € 3a0e3nedeHHs: 0e3MeKu CyCnuIbCTBA MIISIXOM
BUIIPABJICHHS 3aCY/DKCHHUX, 3a1100iraHHs BYMHCHHIO HUMH TIOBTOPHUX KPUMIiHAJIBHUX
npaBoNopylieHb Ta 3a0e3nedeHHs cyay 1H(opMali€o, 110 XapaKTepu3ye
OOBMHYBAUC€HHX, 3 METOK MPUUHATTA CYIAOM PpIIEHHS Tpo Mipy iXHBOT
BignoBiganbHOCTl. Cniin moroautuchk 3 mnpodecopom M.I. XaBpoHIOKOM, SKUMN
BITHOCUTh TpoOaIifo J0 3aXOAiB KPUMIHAJIBHO-MPABOBOTO BIUIMBY 1 Mpooalris
3aCTOCOBYETHCS 710 0COOH, siKa BUMHUIIA 3J104HH [2, ¢. 6-7].

OcHoBHa cyTh mpoOamii moyNdrae y TOMYy, WIO0 HaJ 3aCyIKEHUMHU
BCTAHOBIIFOETHCS HATJIsA, 0€3 1301111 HOro BiJ CYCIUIBCTBA, IPOTE 3 MOKJIATaHHIM
Ha HHOT'O TIEBHUX 3000B’s13aHb Ta 00OMEKEHb. [ 0JIOBHOO K METOIO MpodaIlii € 3aXucT
CyCHUTBCTBA, TIONEPEHPKCHHSI IMOBTOPHUX 3JIOUMHIB, CIPUSHHS peiHTerparii
IpaBONOpYIIHUKA B colmianbHe JKHUTTA[3, c¢.134]. Xoua po3risgaTd MTUTaHHS
3aCTOCYBaHHSI TIOKapaHHS OJHOOOKO, TUIBKM B CTOPOHY TyMaHi3allli HE MOXKHa.
CporosiHi MOJTHO OyTH JOSJIBHUMH TYMaHICTaMH, ajie¢ B MUTaHHI MIPU3HAYEHHS IIHOTO
YH IHIIOTO BUJY TTOKapaHHS HEOOX1IHO BpaxoByBaTH BC1 00CTaBUHM, IPU SKUX OYII0
BYMHEHO 3JI0YMH, 1 BCl YMOBHU, TIPH SKUX Oyne MPOXOAWTH KasTTS 3JIOYUHIA. Y
3B’s13Ky 13 1uM, Ha AyMKy npodecopa B.K. I'pumryka «ocobmmBoi yBaru 3aBxiau
nmotpebye (Mae morpeOyBaTh) mpoOiemMa 3a0e3MeUeHHS IpaB IOTEPIIIOrO BiJl
3JI0YMHY Ha PIBHI CYYaCHUX JEMOKPATHYHHX IPABOBHX CcTaHmapriB»[4,c. 683-684].
OueBuIHO, IO yCe 1€ HEOOX1AHO YBaKHO CHIBCTABIISITH 3 OCOOUCTICTIO, J10 SIKOT Oyie

3aCTOCOBaHO mMokapaHHA. Ha nyMmKy aBTOpa, HpU3HAYaTH BUIU I[OKapaHb 0Oe€3
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1no30aBJeHHs BOJI1 A0 0COOH, 10 SKOI paHIilIe BXKE 3aCTOCOBYBAIACH TaKa JOSUIbHICTH,
JOMYCTUMO TUTBKH y KpaHIX BUIMAJIKaX, IHAKIIE 11€ MOKE HAHECTH IIKOJY HE TUIbKU
caMOMy 3acCy/’KEHOMY, aje 1 WOro OTOYEeHHIO. Tomy TymaHi3alis KpUMIHAJIbHO-
MPaBOBOI BIAMOBIIAJILHOCTI MAa€ BPaxXxOBYBaTH IHTEPECHU CYCHUIbCTBA, JEpPKaBU 1
MOTEPILIOTO.

Cnyx0y mnpobariii ciii po3risgatd sSIK OpraH Jep>KaBH, OCHOBHOI METOIO
SKOTO € CIPHUSHHS 3aCy/P)KEHUM CTaBaTH MPABOCIYyXHSHUMHU TPOMaIsTHAMH, a TaKOX
KOHTPOJIb 3a HHMH 3 METOI0 HE BYMHEHHS HUMH HOBHUX 3l04MHiB. IIporec
BIPOBAHKCHHA mpo0allii B YKpaiHi € HaJ3BUYaliHO BaXJIMBUM 1 aKTyallbHUM KPOKOM
HAa LUISIXYy [JO €BpOIHTerpamii Ta MOAAQJIBIIOTO PO3BUTKY 1 pedopMyBaHHS
CyCHiibcTBa. lnes BumpaBieHHs Ta pecolianizanii 3acy/)KeHHX 3a pPaxXyHOK
iHTerpamii iX y CycnuibCcTBO Ta 30€peKEeHHsI COLIaIbHUX 3B S3KIB 3aBXKAU Oyje
aKTyaJbHOI0, TOMY IIO Ja€ NIaHCH Ha 3MEHIIICHHS PEIUINBY 3JI0YMHIB B YKpaiHi.

TakuM 4YWHOM, SKIIO TPaMOTHO CTBOPUTH CHYXOy mpooOailii 1 MmpaBUILHO
HaAJNAIITYBaTU i poOOTYy, TO 1€ CTBOPUTH MOXKIIMBICTH ILIYKATH TEPIIOUYEPTOBY
OpUYMHY, 4Yepe3 sKy JIOJWHA HABAXKWJIACA Ha MPABOIMOPYIIEHHS 1 IMOBEPTaTH
CyCHUTBCTBY TOBHOILIIHHUX TPOMAJIsH, Kl YCBIIOMUJIM CBOIO BHUHY 0€3 «THOPEMHOI
mKonuy. Takuil MiAXiJ TO3BOJISIE HE TUIBKM TOJOJATH HACTIAKH TPOTHUIIPABHUX
NisSiHb, aJleé ¥ 3HAWTH I1X MNPUYMHY, JOHECTH JO CBIJOMOCTI IPaBONOPYIITHUKA
HEIPaBUJIbHY BUOpPaHY HHUM JIHIIO TIOBEIHKH y CYCITUIBCTBI, HaJIaTH HOMY pealibHy
JIOTIOMOTY 'y TIpOIIeCi BUIIPABJICHHS 1 HEOMYIICHHS] BUNHEHHSI PELIUIUBY 3JI0UHMHIB Y
MaiOyTHBOMY.
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(Ibsiscorutl depoicasnuil ynisepcumem eHYmMpPIUWHIX CNpaAs)

OKPEMI ACIIEKTU JTUHAMIKHA 3JIOYNHHOCTI

JlunaMmika 3J0YMHHOCTI - II€ 3MIHM TOKAa3HUKIB 3JIOYMHHOCTI (CTaHy, piBHI,
CTPYKTypH) 3a TeBHUU Tiepiog d4acy. [loka3HUKH 3J0YMHHOCTI TOBHHHI
aHaJI3yBaTUCh y pyci, TOOTO nUHaMIIll. BUBUEHHS 3T0YMHHOCTI B TMHAMIIlI Ma€ TaKi
BUJM: TIOTOYHHUM, KOJHM CITIBCTABIISIIOTHCS 1 TIOPIBHIOIOTHCS TMOKA3HUKHA TIPO
3JIOYMHHICTD 3a PIK 3 JAaHUMH 32 TOMEPEIHI POKHU;, CUCTEMATHYCCKUU, MPHU SKOMY
3JIOYMHHICTh aHAJI3Y€EThCS IMOCIITOBHO MO POKaX, 1 MPU I[bOMY BHAUISIOTHCS TEBHI
nepioan vacy (5, 10, 20 pokiB i Oiable) abo aHaII3 3JIOYMHHOCTI TPOBOJIUTHCS IO
eTamax pO3BUTKY CYCHUIbCTBA (3MiHA TOJITHYHOI BJIAIU, €KOHOMIUHI pedopmu,
3MiHa 3aKOHOJIaBCTBA, JACKPUMIHAI3allisl); aHalli3 CE30HHUX KOJIMBaHb 3JI0YMHHOCTI
(SIKIII0 Y HHOMY € HEOOX1THICTB).

Ha pwHaMiky 3J0YMHHOCTI SK COIIQJIbHO-TIPABOBE SIBHINE, BIUIMBAIOTH JIBi
rpynu (akTopis:

1) e mpuuuHA 1 YMOBU 3JI0YMHHOCTI, JeMorpadiqHa CTpyKTypa HaceJIeHHs Ta iHII
COIliaJTbHI TIPOIISCH 1 SIBHINA, SKi BIUTMBAIOTH HA 3JIOYMHHICTD;,
2) 3MIHM KpPUMIHAJIBHOTO 3aKOHOJABCTBA, PO3IIHMPIOIOYNM a00 3BYXYHOUH chepy

3JI0YHMHHOTI'O.
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[Mogo mepmioi rpynu (akTopiB MOXKHA HABECTH MPHUKIAA 00 JUHAMIKH
TEPOPUCTUYHOI 3JIOYMHHOCTI B YKpaiHl. PIBeHb TEpPOPUCTUYHOI 3JIOYMHHOCTI
HaBEJICHO Yy TaOJIHIII:

Bun 3nounny/nepion 2013 | 2014 | 2015 | 2016 |2017 |2018 |2019

Tepopuctuunnii akt (c1.258 | 4 1499 | 1295 |1865 [1385 |950 |909
KK Ykpainn)

Brarwenns y  BuuHEHHS | 7 1 2 1 0 1
TEPOPUCTUYHOTO aKTy CT.258

-1 KK

[My6miuni  3akmukd 1o | 1 4 4 2 0 5 2

BUYMHCHHA  TCPOPUCTHYHOTO

aKTy cT.258-2
CrBOpeHHs  TEPOPUCTHYHOT | ] 478 849 391 277 175 164

IPYIIA YU  TEPOPUCTUYHOI

opranizamii  ¢1.258-3 KK

VYkpainu

CupustHHst BUMHEHHIO | () 11 7 1 2 0 1
TEPOPHUCTUIHOTO aKTy

cT.258-4 KK Ykpainu

digancyBanHs — TepopusMmy | 1 54 138 84 74 51 33
c1.258-5 KK Ykpainu

Yeboro 00:1iKOBaHO | 7 2053 | 2294 | 2345 |1739 |1181 | 1110
KpUMIHAJIBHUX

MIPAaBONIOPYILIECHB

Sk 6aunmo, 3pOCTaHHA TEPOPUCTHUYHOI 3JTOUYMHHOCTI TPUIATAE Ha TEPIOa
2014-2016 pokiB. Take 3pocTaHHS TEPOPUCTHYHOI aKTUBHOCTI CIIiJ] IMOB’S3yBaTH 31
CTBOpeHHsSM y KBITHI 2014 p. Ta MOJanbIIO AISUTBHICTIO Ha TEPUTOPIT OKPEMUX
paiioniB  [lonempkoi Ta Jlyrancekoi o0macTeil TEpPOPUCTUYHHMX OpraHizamii
«/lonenpka HapomHa pecrmybrnika» 1 «Jlyranceka HapomHa peciyOiikay, a TaKoXK

arpecuBHOI0 noJaiTukoro Pociiickkoi Denepaiiii, sika cupsiMoOBaHa Ha JecTabUTI3aLIIO 1
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JE3IHTErpallil0 HAILIO1 Jep>KaBH, & TAKOK HA OpraHi3alliio Ta MiATPUMKY JTHUBEpPCIMHO-
TEPOPUCTUYHOI JITIBHOCTI KBa3iAep:kaBHUX yTBOpeHb «IHP» 1 «JIHP».

[Ticns 3a3Havyenux noni Ykpaina y 2014 poui nepemictunacs 3 5S1-ro na 12-
Te Mmicue, a y 2015 — ma —11-te micue cepen 163 kpaiHu, 5Kl BITHECEHO 0
['mobanbpHOrO iHAEKCY Tepopu3my [1]. 3a peHTHHIOM, CKIAICHUM EKCIIEPTaMHU OO
aHAMITUYHOTO LIEHTPY IIOAO 1HAEKCY Tepopu3My 3a 2018 pik, Ykpaina nocigae 21-
me micue cepen 163 kpain cBiTy 13 mokasHukoM 6,048, mo KIacU(IKyeThCS SK
«BHMCOKa» TEPOPUCTUYHA HeOe3IeKa.

Pa3om 3 TuM, MOpPIBHAHO 13 MOMEPEAHIM POKOM JepkaBa MOKpalluia CBOI
MO3WIII, a caMe 3HU3WJIACS y PEUTHHTY HeOe3NeKku Ha JoThpu cxonuHku. Cepen
TOJOBHUX TEHJACHINN TIo0ampHOrO iHAEKCY Tepopusmy 3a 2018 pik excneptu
BiZI3HAYAIOTh 3MCHINCHHS MaiKe Ha TpeTHHY — Ha 27% — KUIbKOCTI JIETAIBHHUX
BUIIAJIKIB BiJl CKOEHMX TepakTiB (3aruHyiu 18 814 ocib), MOpIBHSIHO 3 MOINEpeAHIM
POKOM, a TaKOX Y KOHTEKCTI HaiOuibmoro 3poctanus y 2014-my [1].

Tomy MoXHa 3pOOWTH BHUCHOBOK, IO 3JOYHMHHICT, B TOMY YHCII 1
TEPOPUCTHYHOTO XapakKTepy, € MIHJIUBOK. 3alle)KHO BiM Jii YWHUKIB, AKI il
00yMOBITIOIOTh, YMOB, y SIKUX BOHA IPOSBIISETHCS, B TOMY YHCII BiJl pearyBaHHS 1
3arajioM MpOTHAIl il MPAaBOOXOPOHHOI CHCTEMH Ta CYCHUIBCTBA B ILJIOMY,
3JIOYMHHICTh, 11 piBE€Hb, IHTCHCUBHICTh Ta IHIINI KUIBKICHI Ta SKICHI IMOKa3HUKHU

nepeOyBaroTh y MOCTIHHIN 3MiHI.

Crumcok nitepaTypu:
1. Global Terrorism Index 2018: Measuring the impact of terrorism, Sydney.
URL.: http://visionofhumanity.org/app/uploads/2018/12/Global-Terrorism-Index-
2018.pdf (/1ara 3BepueHHs 14.05.2020)

147


http://visionofhumanity.org/app/uploads/2018/12/Global-Terrorism-Index-2018.pdf
http://visionofhumanity.org/app/uploads/2018/12/Global-Terrorism-Index-2018.pdf

IInukin B.P.,

kypcadrt Il kypcy dakynpTeTy miaroToBKu

(axiBUIB JIJIs1 JOCYAOBOIO PO3CIITyBaHHS

([Aninponemposcokuil Oepoicasnuil yHigepcumem eHympiuiHix cnpas)

IMab6aucTuii B.B.,

JOKTOp IOPUANYHUX HAyK, Ipodecop

Kadeapu KpUMIHAJIBHOTO IIpaBa

Ta KPUMIHOJIOT11

([ninponemposcvxuii Oepoicasruil yHigepcumemy 6HYmMpIHIX cnpas)

CIIPUSAHHS YYACHUKAM 3JIOUUMHHOI OPTAHI3AILII TA YKPUTTS
IX 3JIOUYMHHOI OPTAHI3ALLIT

B icHyroumx y 1eli dYac yMmoBaX, 3a SKHX B YKpaiHi aKTHBi3yBajaucs
TEPOPUCTUYHI 3arpo3u AEp>KaBHOMY CYBEpEHITETY, TEPHUTOpIalbHINA IUTICHOCTI H
HEJIOTOPKAHHOCTI (3 ypaxyBaHHSM OCTAaHHIX MOJIM Ha MIBACHHOMY CXOJ1 YKpaiHu),
BUHHUKA€ HEBiIKIagHAa 00 €KTMBHA HEOOXIHICTh B aJeKBaTHIM MpoTUaii 3 OOKy
Jep>)KaBU TaKUM aHTUICPKaBHUM MposBaM. Y 3B’S3Ky 3 LIMM UYMW HE HAMOLIBIIY
3arpo3y OCHOBaM SIK HaIllOHAJbHIN Oe3merll YKpaiHu, Tak 1 rpoMajchKiil Oe3merri
CTAaHOBHTH OpraHi30BaHa 3JIOYMHHICTh TEPOPUCTHYHOTO XapakTepy. 3 METOI0
e(heKTUBHOTO BUPIIIEHHS NOMI0HUX 3aB/IaHb, Ha JIepKaBi JIEKUTh MPUPOTHUHN TATAp 3
PO3pOOKH KOMIUIEKCY 3aXOiB 1 3aco0iB, CHPSAMOBAaHMX Ha TMPOTHUIIIO TakKoi
3JIOYMHHOCTI. 3a IMX OOCTaBHH HEOOXIJIHO BXKHUTTSA CBO€YACHUX 1 €(HEKTUBHHUX
3aX0/11B, CIPSIMOBAHUX HA CUCTEMHY MPOTHUIII0 TAKUM TEPOPUCTUUYHUM OPTaHi3allisiM.
B aBanrapai takoi mpoTHii 3HAXOASATHCA IOPUIUYHIHOPMH, SKI PO3TAlIOBaHI B
Pozaini IX Oco6muBoi wactuam KK VYikpaidnu, 1m0 BCTaHOBIIOIOTh KPUMIHAIBHY
BIJIMOBIJATBHICTS 32 OPraHi30BaHy 3J0YMHHICTBTEPOPHUCTUYHOTO CIPSIMYBAHHS Ta
OpraHi3oBaHy 3JIOYMHHICTH 3arajbHOro copsmyBaHHs Crt. 256 «CropusHHS
YYaCHHUKaAM 3JIOYMHHHUX OpTaHi3aIiil Ta YKPUTTSA 1X 3T0OYMHHOI AiSTTHHOCTI.

[Ipo6nema wewlTpamizamii i1 MPOTHIII OPraHi3OBaHUM 3JIOYMHHUM TpyIam
TEPOPUCTUIHOI CTIPSIMOBAHOCTI, € JAyXKe aKTyaJIbHOIO Ha CY4aCHOMY €Talll PO3BUTKY

Hamoi JEpKaBHOCTI, a e(QEeKTHUBHE 3aCTOCyBaHHS HOPM  KPUMIHAJIBHOTO
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3aKOHO/JABCTBa, 1110 mependadae BIAMOBIAANBHICTh 3a BUYMHEHHS 3JI0YMHIB
TEPOPUCTUYHUMU OPTaHi3alisIMH, Ma€ OCOOJIMBO BaXKJIMBE NMPEBEHTHUBHE 1 MOJITUYHE
3HAYCHHS.

YuHHE KpUMiHAJIbHE 3aKOHOJIABCTBO Ta Cy4yacHa TeOpisl KPUMIHAJIbLHO-TIPABOBOT
HAayKd HE MICTATh 3arajlbHOro MOHATTS W O3HAaK «TEPOPUCTUYHOI OpraHizaiii.
HasBuicte Takoro mnoHatrtss B OcoOnuBiii yactuHi KK Vikpainu sukioumsio 6
MOJKJTUBICTh PO3IIMPIOBAIBHOIO TIIYMA4yeHHS IMX 3JI0YMHIB Ta iX OTOTOXHCHHS 3
IHITUMU CYMDKHUMHM CKJIaJlaMH 3J104uHIB. L[ oOcTaBuHa BKka3ye Ha Te, 10 po3poOKa
TAKOTO BU3HAYCHHS JIO3BOJUTH YHUKHYTH MOMHWJIOK TIPH BCTAaHOBJICHHI O3HAaK ITMX
JSIHB 1, BIATIOBIHO, CIIPUSATUME 1X MPaBWIBHIN KBaIi(iKaIii.

Jlitoui 3akOHOJABYl MPHUIUCH, SKI PErIaMeHTYIOTh BIAMOBIIAIBHICTh 3a
JISUTBHICTh TEPOPUCTUUHUX OpraHizalliif, a TaKoX BIJCYTHICTb CUCTEMHHUX CYyYaCHUX
JOCHIJDKeHh Takoi MpoOsieMH, HEOOXiTHOI KUIBKOCTI HAayKOBUX MyOJIIKaIlii,
JIOCTaTHIX HAayKOBHX pO3pOOOK y YAaCTHHI BCTAHOBJIEHHS 3arajlbHOrO TMOHATTA U
O3HAaK «TEPOPUCTUYHOI Opraizauii» BHUMAararmThb BIIMNOBITHOTO KOMIUIEKCHOTO
HAyKOBOTO aHali3y NpoOJeMd BHU3HAUYEHHS TaKUX 3JIOYMHIB 3 METOK iX
YIOPSAKYBAaHHS 1 MOAAIBIIOTO YCYHEHHS BUHUKAIOYHMX MTPOTAIHMH Y 11l rany3i 3HaHb.

Uunna penakiiis cr. 256 KK Vkpainu 3 gopManbHOi TOUKH 30py J03BOJISE
OPUTATHYTH 10 KPUMIHAJIBHOI BIATIOBIAATBLHOCTI 0cO0Y, sIKa 3a37ajerijap He 0OIIsHO
CIIpUsi€e yJ9acHUKAM 3JIOYMHHOI OpraHizalii, KOTpi B SKOCTI €KCIeCy BHKOHABIIS
BUMHSIOTH JIii, [0 HE OXOIUIIOIOTHCS YMHCJIOM IHIIUX CITIBYYaCHHUKIB 3J0YMHHOT
opranizamnii. Hampukiaa, 1Ba yyacHUKH 3JI0YMHHOI OpraHi3ailii Ha TPyHT1 CyMICHOTO
37IOBKMBAHHS CIUPTHUMHU HAMOSIMU TBaJTYIOTh 1 BOWBAIOTH JKIHKY, a oco0a
JIOTIOMAara€ CxXoBaTH TPYI, 3HAIOYM BHHHUX caMe SK YYaCHUKIB 3JIOYHMHHOI
oprasizamii. AJKe, 3IMCHIOIOYHM TaKe CHPUSHHS, 0c00a SIK CTBOPIOE YMOBH IS
CIPHUSHHS TOJAIBININA 3JTOYMHHIA MISIBHOCTI 3JI09MHHOI opraHizamii (ct. 256 KK
VYkpainun), Tak 1 BuuHs€ 3704uH, nependadennii cr. 396 KK Vkpaiam, — npuxoBye
O0COOJIMBO TSDKKHUH 37109MH. MOXHA TPUITYCTUTH, 110 HA MPAKTUIl Y 3a3HAYCHOMY

BUIMAJIKy, 3’SICYBaBIIM BCl O3HAaKU MPUXOBYBAaHHS 3JI0YMHY Ta 3a3HAYUBLIM 1X Yy
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BIIMOBIIHUX TMPOIECYaTbHUX JOKYMEHTAaX, I MOJaibinoi kBamiikailii B sSKOCTI
171ealbHOT CYKYIHOCTI, IOCTaTHbO OyJe MiJl Yac IOMUTY Ta Yepe3 MOKa3aHHsS CBIIKIB
ab0 caMuX YYaCHHUKIB 3JI0YMHHOT OpraHizalii 3’sCyBaTH, [0 BUHHA 0c00a 3HaJla Ipo
y4acTh BKa3aHMUX BUIIE IBAITIBHUKIB 1 BOMBL Y 3JIOUMHHIA OpraHizaii.

VY pamkax Crpaterii YHII OOH na 2012-2015 poku BU3HA4YE€HO psiJ MpOrpam,
Kl CIPSMOBaHI Ha NPOTUAIID TMEepeayciM TpPaHCHALIOHAIBHUM  3J0YMHHUM
opraHizaiisiM 1 3J04YMHaM, SKiI 3a0e3NMeuyroTh iX (QYHKIIOHYBaHHS, TaKUM SIK
KOHTpaOaHJa U HE3aKOHHUU OO0Ir HApKOTHUKIB, TOPTiBJIA JIIOJABMH, KOPYIILis,
BIJIMUBaHHS 3JI0YMHHUX JOXO/IB Ta 1H.[4].

Opranizanis O6'ennanux Hamiil, Paga €Bponu, €Bponeiickkuit Coro3 Ta iHIII
MDKHApOJHI  OpraHizailii  HamojsAraloTh Ha  HEOOXITHOCTI  BJIOCKOHAJICHHS
HAI[IOHAJILHOTO  3aKOHOJAaBCTBa IMIOAO 3aloOiraHHs  JISUIBHOCTI  3JIOYHMHHHUX
yrpymnoBaHb, OCOOJIMBO THX, IO MalOTh TPaHCHAI[IOHAIBHUN XapakTep, Ta
IPUBEICHHS MOT0 y BIAMOBIIHICTH 10 MKHAPOIHUX HOPM.

VYkpaina 3BepTae MiABUIIEHY yBary Ha 3arpo3u, sikl Hece MisIbHICTh 3JI0YMHHUX
opranizanii. Tak, Hanpukian, y CtpaTerii HamioHaJIbHOT Oe3nekn Ykpainu "Ykpaina
y CBITI, IO 3MIHIOEThCS", 3aTBEpKeH1 ykazoM [Ipe3uaenta Ykpainu Bin 12 nrotoro
2007 poky Ne 105 (y pemaxuii ykasy IIpesunenta Ykpainu Big 8 uepBusa 2012 poxy
Ne 389/2012), peaizarito SK0i 3arIaHOBaHO Ha JEKUIbKa POKIB, 3a3HAYAETHCS, 110 B
30BHIIIHBOMY IPOCTOP1 HABKOJO YKpaiHM CHOCTEpPIraloThCs TEHJSHIIl, M0 €
MOTEHIIIHHUMU JDKEpEeIaMHu 3arpo3 HallloHalbHIM Oesmemi. Cepell YMHHMKIB, IO
3arpoKyIOTh IJI00abHIN MIDKHAPOAHINA cTaOUTBHOCTI Ta HETAaTUBHO IMO3HAYAIOTHCS Ha
0e3MeKOBOMY CepeloBHUIlll YKpaiHH, BUSHAYECHO TMOIIMPEHHS TEPOpHU3MY, MIpPaTCTBa,
HApKOTOPTiBIi, HE3aKOHHOT TOPriBIi 30pOo€r0 1 SJEpHUMH  MaTepiajlaMu,
TPAHCHAIIOHAJILHOT ~ OPraHi30BaHOi 3JOYMHHOCTI, 3J0YMHIB, TOB'SI3aHUX 13
neramizamiero (BiIMHUBAHHSIM) JIOXOMIB, OJCpPXKAHUX 3JOYMHHHUM ILIIXOM, a0o0
¢diHaHCYBaHHSM TEPOPHU3MY, TOIMIUPEHHS HENErallbHOiI Mirparlii, TOPTiBIi JIOABMH,

K10€p3710YNHHOCTI
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SIxoBiesB A.C.,
acHipaHT BIIJALUTY KPUMIHOJOTTYHUX JTOCTIIKCHb
(Hayxo6o-0ocnionuti incmumym 8Uue4eHHs:

npooem 3104UHHOCMI IMEeHI akademika
B.B. Cmawuca HAIIpH Ykpainu)

3JIOYUMHHICTH Y COEPI 3EMEJILHUX BIJTHOCHH: 111010
YAOCKOHAJIEHHS JISIJIbHOCTI OPTAHIB KPUMIHAJIBHOI
FOCTHUIIIT

B Vkpaini chepa 3emenpbHIX BIAHOCUH € HAA3BUYAWHO aKTYaIBHOIO 1 BAYKIIUBOIO
JUISL TIOZIAJIbInoi BiOy/1oBH nepkaBu . Lle mosicHIOEThCS AeKiIbKOMa nmpuauHaMu. [1o-
nepiie, 3a yBech Mepioj] He3aleHOT YKpaiHU HE BUPIIICHO MUTAHHS 13 PUHKOM 3EMITi,
OCKUTBKA JO [BOTO 4Yacy JisiIB  MOpAToOpiii Ha KYMIBIIO-TIPOJAX 3eMElb
cuTbChKOTOCIIOAapchkoro nmpuzHaueHHs. [Ipe3uaeHt Ykpainu xoda 1 mianucaB 3akoH
Vkpainu «IIpo BHECEHHS 3MiH /10 JCSKUX 3aKOHOAABUMX aKTIB YKpaiHU 1010 YMOB

001ry 3emeb CLUIBChKOTOCIIOAapChKoro nmpusHaueHHs» Bij 31 6epesns 2020 p. No 552-
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IX, onHAaK MEBHI MOJITUYHI CHUJIM LOMY KAaT€rOPUYHO MPOTHUIIIOTH 1 HaMararTbCs
NOOUTUCHh HEKOHCTUTYLIMHOCTI Horo mnpuiHArTa. Ilo-gpyre, cdepa 3emenbHHX
BIIHOCUH  XapaKTEpPU3YETbCS HHU3BKUM pIBHEM 3aKOHHOCTI TpH  3/A1MCHEHHI
BIIMOBIIHUX TpaBOBiMHOCKMH. Hampuknazn, mopiyno auiie 3a crartsmu 197-1, 239,
239-1, 239-2, 254 KK Vkpainu o00sikoByeTbcs Ouis 1,4 TUC. KpUMIHAIbHUX
npasomnopyiieHs [1]. Ile cTocyeThest Takok 0araTbOX CXeM HE3aKOHHOTO BIIUYKCHHS
3eMJIl B 00X JIIOYOTO MOpPATOpito, MOPYIICHHS TOPSAKY 3/adl 3eMJli B OpPEHIY,
BUKOPHUCTaHHS 3eMENbHUX JUISTHOK HE 3a iX IIIbOBUM MpHu3HadYeHHsM Ta iH. [lo-Tpere,
3JIOYMHHICTh y 11 cdepl Mae cBOK creuudiKy, OCKIIbKA YTBOPIOETHCS PI3HUMU 32
CHPSMOBAHICTIO KPUMIHAIBHUMHU MPABOMOPYIICHHSIMH: Y chepi HaIPpOKOPUCTYBaHHS,
CITy’)KOOBUMH 3JIOYMHAMH, 3JI0YMHAMH IMPOTH BJIACHOCTI Tomio. Takwii cTaH crpaB y
cdepi 3eMeNbHUX BIIHOCMH BUMAra€ Bij Jep>KaBU PO3POOJIEHHS 11€BOTO MEXaHI3MY
JUISL 3aXUCTY ii 1HTEpeciB, y TOMY 4yucii (piHAHCOBHUX, AJisi HamoBHEHHS JlepkaBHOTO
OI0JKETY, a TAKOXK TPaB TPOMaJISTH (BJIACHUKIB 1 OPEHIATOPIB 3eMJI1).

CkopoueHHs PIiBHS 3JI0YMHIB y cdepi 3eMeTbHUX BIIHOCHH IIOB’SI3YETHCS
nepeayciM 13 HAJIC)KHUM pearyBaHHSIM OpraHiB KpUMiHAJIBHOI IOCTHUIIT HA TTOPYIITEHHS
3€MEeJIbHOTO, BOJHOTO, JIICHOTO Ta IHIIOTO 3akoHOAaBcTBa. IIpoBigHa poab y
JOTPUMaAHHI TPOMaJsTHAMU YMHHOTO 3aKOHOJABCTBAa YKpaiHW 3 MPUBOJY BOJIOJIHHS,
BUKOPUCTaHHS i PO3MOPS/KEHHS 3€MENbHHUMH Ta IHIIUMU pecypcaMu HaJIeKUTh
opraHaMm mpokypatypu. He3Bakarouum Ha Te, 10 BOHM Hapasi mo30amieHi GyHKIT
3araJlbHOTO HarJIsAy, IPOKypaTypa olepye BarOMUM MPAaBOBUM IHCTPYMEHTapieM Jis
3armo0iranHs 3J10YMHHOCTI y c(pepi 3eMeNbHUX BiTHOCHH.

Jlist iboro HeoOXigHE aJeKBaTHE W MPUHIIMIIOBE pearyBaHHs 3 ii OOKy Ha yci
MIPOSIBH MOPYIIECHHS 3aKOHHOCTI y c(epi 3emenbHux BigHOCHH. 1le Moke BUpakaTHCh
y Oaratbox acmekTax. l'eHepanpHa NpOKypaTypa YKpaiHM He Mae mepeOyBaTH
OCTOPOHb >KBAaBMX TPOIIECIB 3eMeNbHOTO pedopmyBanHsi. Bona mnoBuHHa Opatu
aKTHBHY Yy4YacTh ITiJI Yac MIATOTOBKH BIAMOBIIHUX 3aKOHOIPOCKTIB. Xo4ya OpraHH
MPOKYypaTypd 3a CBOIM IMIPAaBOBUM CTAaTycoOM I[030aBji€HI IIUPOKOi Yy4acTi y
3aKOHOTBOPYMX MPOIIECaX, BOHU MOXKYTh KOHCYJIbTYBAaTH, AUTUCH CBOIM JOCBIIOM,

HaMI14aTH BCKTOPH IIOJAJIBIIOIO OITHMAJIBHOI'O PO3BHUTKY, HaJaBaTH Yy3araJbHCHHA 1
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CTaTHUCTUYHI JaHl IIOAO 3J04YMHIB y LI cdepi. lle HeoOXimHO 11 BUPOOJICHHS
MPaBUJIBHOI CTpaTerii 3eMeNIbHOro pedopMyBaHHS, ypaxyBaHHS MOXIUBUX PU3HKIB 1
BUKJIMKIB JIJIs1 AISUTBHOCTI 6aratboX OpraHiB Jep:KaBHOI BiIagu, Cy0’ €KTIB 3am00iraHHs
KPUMIHAJIbHUM MPABOMOPYIIEHHSAM y cdepl 3eMeIbHUX BITHOCHH, a TaK CaMmo s
BEJIUKUX MIAMNPUEMCTB, OCOOJIMBO IO BIAHOCATBCS JO arpoCeKTOpy, Ta TPOMAJsH
YkpaiHu.

Opranum TpoKypaTypd MalOTh YAOCKOHAIIOBATH METOAHWKY  BHSBJICHHS
aJAMIHICTPAaTUBHO W KPHUMIHQJIBHO KapaHUX NpaBOMNOpYLIEHb Yy cdepl 3eMeIbHUX
BITHOCHH. AJD)K€ 3JIOYMHHUN CBIT 1 AUIKK y 11 Taixy31 HE TacyTh 3aJlHIX 3 OIJISAy Ha
BUHAXO/DKEHHS HOBHX CXEM HE3aKOHHOTO BiTUYXXCHHsSI 3€MENbHUX IUISTHOK. Jlo
OCHOBHHUX 3 HHUX BIJHOCATBCS: JOBIOCTPOKOBAa OpeHIa; eMdiTeB3uc; (IKTUBHUIMA
3alloOBIT; 3acTaBa; JOPYYCHHS; 3MiHa I[IJIOBOTO MPH3HAYCHHS [IJSHKH; CYIOBE
BITUYXXEHHSI uepe3 Oopru Ta 1€ YUMalo BapiaHTiB. [liATBEpIKEHHSM ILOMY €
PO3MIIIICHHS Y MepeKi [HTepHET THCSY OroJIoNIeHb PO KYIIBIIIO 3eMeNIbHUX MmaiB [ 2].
Bin 3BomikaHHS oOpraHiB NpPOKypaTypd Yy HEIOMYIICHHI MOMIOHMX Ta IHIIHUX
HE3aKOHHUX croco61B obxomy MOPaTOPito Ha KYITBJTIO-TIPOdaXK
CUTBCHKOTOCIIOAAPChKUX YTib Ta TOMAJBINOI TiHI3aIil YKPaiHCBKOTO PHHKY 3eMJIi
CTPXKIATUMYTh CeNsiHU. J[0 TOro X TambMyBaTUMEThCS HAIXOIDKEHHS B YKpaiHy
IPSAMUX 1HO3EMHUX 1HBECTHIIIH.

VYaockoHaneHHsT JiSUTbHOCTI OpraHiB MPOKYpaTypu y KOHTEKCTI 3amoOiraHHs
3JIOYMHHOCTI Y cepl 3eMeTbHUX BIIHOCHH BKJIIOYA€, HE B OCTAHHIO YEPTy, IMUTAHHS
npotuaii kopymiii. [le mosicHIoeThCS TiEI0 00CTaBUHOIO, 110 Y JSSKUX BHUITaIKaX Ti a00
HII 3eMeNbHI 000PYIKH 3MIACHIOIOTHCS MiJ] KOPYNIIHHUM TPUKPHUTTIM CIY>KOOBUX
oci0 mpaBoOXOpoHHHMX opraHiB. Hemapma 3emenpHa cdepa € opHIEO 13
HAaWKOpYMITOBaHIMKX. K TOKa3ye MpaKTWKa, HAWOUIBII HEMpPaBOMIPHI BHUTOIU
OJICP)KYIOTBhCS 1 HaJIalOThCSA CaMe IPU BUPIIICHH] 3eMEIbHUX NMUTaHb. BOHUM MOXYTb
carat KiTbkoX MutbioHIB go0n. CIIA. YV mpomy 3B’s3Ky TOTpeOye BXKUTTA

BUIMOBIIHUX 3aXOMIB IS OOMEXKEHHS KOPYMIIIMHUX PHU3UKIB Y JIISUTBHOCTI
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MPOKYpaTypH, OCOOJIMBO THX il CTPYKTYPHHUX MIIPO3AUIIB, SIK1 OMIKYIOTHCS MUTAaHHAMHU
3aXUCTY IHTEPECIB TPOMAJISH 1 Iep>KaBH y chepl 3eMeTbHUX BIIIHOCHUH.

Opranu npokypatypu sl €(EeKTUBHOrO 3amo0iraHHs  JOCHIIKYBaHUM
KPUMIHAJIbHUM MPABONOPYUIEHHSM MAalOTh HalaroJuTd CIIBOpal W 0OMiH
iH(dopMalli€ro 13 KOHTPOJIIOIUMMH opraHamMu y i cdepi. Ilepenycim iaeTses mpo
HepxxaBHy cinyx0y VYkpaiHu 3 mnuraHb reonesli, Kaprorpadii Ta KagacTpy
(epxreokanactp) Ta HepxaBHy €KOJIOT1UHY THCIIEKIIIO VYkpainu
(Jlep>kekolHCIIEKITII0) Ta JIesIKi 1HII opraHu. Ha HUX, OKpIM IHIIOTO, MOKJIAJa€ThCs
3IACHEHHS Iep>KaBHOTO HArsAy (KOHTPOJIIO) 3a AOJepKaHHIM BUMOT 3aKOHO/IaBCTBA
IIOJJ0 BHUKOPUCTAaHHS Ta OXOPOHHM 3€eMelb YyCiX Kareropii i1 (opM BIACHOCTI,
POJIFOUOCTI IPYHTIB Ta 1H.

Ha npokypaTypy HoK1alaeThCsl BaXKIIMBA (DYHKITIS IPOIIECYaTbHOTO KEPIBHUIITBA
JOCYZOBUM PO3CIIyBaHHSM KpUMIHAJIBHUX MPaBOMOPYIIEHb Yy 3€MENbHIN cdepi.
Bona wmae 3milicHIOBaTHCh 3 THM, 100 MPOBAKEHHS OylI0 HAHOUIBII TOBHO, Y
BCTAHOBJICH1 3aKOHOM CTPOKH PO3CJIIIyBaHO, 100 HE YHUKHYJIU BiAMOBINATBLHOCTI
0coOu, MPUYETHI /10 BUNHEHHS MOAIOHUX 3JI0UYHUHIB. AHAJIOTTYHO € BAXKIMBOIO (PYHKIIIS
OpOKypaTypu TIATPUMAHHS JIep)KaBHOTO OOBHMHYBAaY€HHS Yy CyIl 3 METOIO
IIPU3HAYCHHS CYJI0M TOKapaHHs, BUJ 1 pO3MIp SKOTr'0 BiMOBiTaM O piBHIO CyCHUTBHOT
HEOE3MEYHOCTI YYMHEHOIO IMPOTUIIPABHOTO JIISTHHSA Ta XapaKTEPUCTHUIl 0co0i1
0OBHMHYBaUYEHOTO.

[TinTpuMyeThCs TPOTO3HUIlisT HEOOXITHOCTI KOMIUIEKCHOTO BUPIIICHHS MPoOIeM
KpUMiHami3amii 3eMeNbHUX BIHOCHMH MIISXOM BUPOOJEHHS Ta TMPUUHATTS Ha
Jep>KaBHOMY PiBHI KOHIICHIIIT AEP>KaBHOT IMOJITUKH MO0 3aro0iraHHs 3JI0YMHHOCTI Y
3eMelbHii cepi, a TakokK po3p0OOKH TUTaHY 3aX0/iB 3 peainizallii Takoi KoHmemnii [3, c.
12]. Y po3poOiti uX TOKYMEHTIB MalOTh B3STH aKTHBHY Y9acTh OpraHu KPUMIHAIBHOT
FOCTHIIII.

VY 3amo6iranHi 3I0YMHHOCTI ¥ cdepi 3eMeTbHIUX BITHOCHH MarOTh OpaTH y4acTh
HE JIMIIIe OpPTaHy MPOoKypaTypu. Baromuii nmoreHuian 3 ix NpUNUHEHHS, BIIBEPHEHHS 1
PO3CIITyBaHHS 30CEPEIKEHUN Yy MISTIbHOCTI OpraHiB 1 miapo3ainiB HamioHanbHOi

nouinii. OCKUIbKM A0 3€MEJIbHUX 000pYJI0K HEPIJIKO MPUYETHI WICHH OPraHi30BaHUX
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3JIOYMHHUX TPyH W 3JI0YMHHUX OpraHi3aliii, y TOMY YKCJl 32 y4acTi CIy*)OOBHUX OCi0
OpraHiB Jep>KaBHOT BIagud 1 MICHEBOTO CaMOBpSJYyBaHHS, TOMY THOTpelye
YIIOCKOHAJIEHHS MIJXO0/IB BUSBICHHSA TAKUX 3JIOYMHIB 3 OOKY MiAPO3AUIIB MOJILII 1O
00poTHO1 3 OPraHI30BAHOIO 3IOYUHHICTIO.

AHaNOriyHO MOKHA CKa3zaTH i mpo ciaiaul nigpo3ainn HamionaneHo1 mosinii, ki
3IACHIOIOTH JJOCYJOBE PO3CIIIIyBaHHS 3JI0YMHIB Y 3eMelbHIM cdepi. Bono notpedye
PETEIBHOTO aHali3y OOCTAaBMH KPUMIHAJIBHOTO TPABOMOPYIICHHS, BUSBICHHS YCiX
0Ci0, MPUYETHUX JO HE3aKOHHOTO BiMUYKCHHSI I BUKOPUCTAHHS 3€MEJIBHUX IUISHOK.
Ile He ysBHAsSE€THCS MOXIMBUM 0O€3 TICHOI B3a€MOJIl CIIIUUX 13 MpalliBHUKAMU
omepatuBHUX  miApo3auriB. KpiM 1mporo, mo TakuM TMPOBAIKEHHAM  CIIiJ
BCTAHOBJIFOBATH peajbHI MPUYUHUA T4 YMOBH, SIKi CIPUSIIM BUMHEHHIO 3JI0YMHY Y IIiH
chepi. Xoya y KpUMIHAIBHOMY TIPOIECYaTbHOMY 3aKOHOJABCTBI TMPSAMO HE
nepeadavdeHuil Takuii 000B’ 130K y ciiguoro HarioHanbHOT moinii 9u CyJ/i, OJTHAK
nmo1i0H1 00CTaBMHU MarOTh OyTH BHU3HAYEHI JUIS HEJOMYIICHHS BUMHECHHS MOBTOPHUX
3JI0YMHIB ¥ MiHIMi3a11ii OFOPKETHUX BTpAT VIS JeprKaBU 1 MICIIEBUX TPOMAI.

Jlns mokpaieHHs: poOoTu y cdepi 3amobiraHHs TPaBOMOPYIIEHHIM Y cdepi
3eMeJIbHUX BIIHOCHH 3 OOKYy OpraHiB KpHUMIHAJIBHOI IOCTHIlI Ma€ BiIOyBaTHUCh iX
Jiajor i3 3aIiKaBICHUMU HEJASP)KaBHUMHM CyO’€KTaMH, B OpOITY MiSUTBHOCTI SIKUX
BXOJISITh THUTAHHS CIPHUSHHS HAJICKHOMY CTaHy 3aKOHHOCTI B YyKa3zaHId IapuHi.
Mnerscst mpo rpoMajchki opraHisalii, HOKIMKAHI 3aXHINATH iHTepecH (I3MYHHX I
IOPUANYHIX OCI0 MpH peastizallii CBOTro mpaBa Ha 3eMITIO.
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Apemko I'.3.,

JOIEHT Kadepu KPpUMIHAIbHO-IPABOBUX AUCITUILIIH
KaHIUIAT IOPUJANYHUX HAYK, JTOIEHT

(Jlvsigcoruil Oeporcasnuil yHigepcumem 6HYmMpIUHIX cnpas)

“OCY A JINXOI'O BUMHKY JOBI'O YYTHN” ABO OKPEMI IIMTAHHA
HOT'AINEHHA CYANUMOCTI IT1PAU 3BIJIBHEHHI BI/{ BIIBYBAHHS
IHOKAPAHHA

Poznin XIII 3aranbnoi yactuau Kpuminansaoro kogekcy (nani — KK) Ykpainu
BU3HAYAE TIOHATTS, HACTIIKU CYyJIUMOCTI, MMOPSAAOK Ta YMOBH il nmpunuHeHHs. OHaK,
aHai3 BIAMOBIAHUX KPUMIHAIBHO-PABOBUX MPUIKMCIB BUKIUKAE HU3KY MUTaHb, BIJ
BUPIIIEHHS SKUX 3aJI€KUTh HAsIBHICTh YM, HABIAKH, BIICYTHICTh B OCOOM CTaTyCy
CyIUMO1 0co0OMu.

BaxMBO BCECTOPOHHBO 3°SICYBaTH, SKi IMpaBUja MPUIUHEHHS CYIUMOCTI Yy
BUIIAJIKY 3BUIbHEHHS caMe Bij BiOyBaHHs mokapaHHs. HeoOXiqHICTh TaKOro aHalizy
3ymoBieHa TuMm, mo 4.3 cr. 88 KK Vkpainu Bkasye, mo ocoOH, 3acymkeHi 3a
BUPOKOM cyAy Oe3 Npu3HaueHHs MokapaHHsA a0o 13 3BUILHEHHSM BiJl IMMOKapaHHS
BU3HAIOTHCA TaKUMH, 110 HE MalTh CYAUMOCTI. Takuil TpPUNKC BUKIUKAE
3aCTEPEIKCHHS: 10 PO3YMITH MijJ 3aCy)KEHHSM BUPOKOM Cyay 0e3 Npu3HaA4YCHHS
MOKapaHHs Ta K OYTH 13 CYAMMICTIO TIPU 3BUIBHEHHI BiJ BiAOyBaHHS MOKapaHHS?
Po3sristHeMO 110CITIIOBHO.

[lomo mepmioro mutanHs — To Posmin XII 3arameHoi wactuam KK VYkpainu
“3BUIbHEHHS BiJ TOKapaHHS Ta WOro BimOyBaHHsA~ Tmependadae Takl BUAU
3BUIBHEHHS: B/l TOKapaHHs (TOOTO WIEThCS PO MpU3HAYCHHS MTOKAapaHHS Y BHPOKY,
ajie OJIHOYAcCHE IIOBHE Ta OCTAaTOYHE 3BUIBHEHHS BiJ HOro BimOyBaHHS) Ta BiJ
BiIOyBaHHS TOKapaHHs (TOOTO 3BUTBHEHHS BiJ MOJATBIIOTO BiIOyBaHHS MOKapaHHS
y TpoIeci TaKoro Ha TMiACTaBl yXBalW CyAy, TOOTO (DaKTHYHO JOCTPOKOBE
3BUIBHEHHS BiA BigOyBaHHS mokapaHHs). Ilpm 1bomy 3ramanmii  Pozmin
KpPUMIHAJIBHOTO 3aKOHY YKpaiHu B3araji He nepeadadae Takoro IHCTUTYTY SIK

3acyJIKEHHsI 0€3 MPU3HAYCHHS TOKapaHHS.
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CBO€10 4eprow, TakoX aHail3 npunuciB KpuMiHaIBHOrO MpOLECYaTbHOTO
koqekcy (mani — KIIK) Vkpainu Bkazye Ha BUPOK SIK CYJOBE PIIICHHS, Y SIKOMY CY]I
BUpIIIYe OOBUHYBau€HHA Mo cyTi. | y nux Bunagkax, BianosiaHo Ao KIIK Ykpainu,
Cyll YXBAJIIOE OOBHHYBAJbHHIi BHPOK i NMPHU3HAYA€ NMOKAPaHHs, 3BUIHHSE BiX
MOKapaHHs YW Bij Horo BinOyBaHHS y BUIAJKax, NepenOayeHUuX 3aKOHOM YKpaiHu
PO KPUMIHAJIBHY BIAMOBIIAIBHICTh, a00 3aCTOCOBYE IHINI 3aXOiu, IMependayeHi
3aKOHOM YKpaiHU PO KPUMIHAIBHY BIANOBIAAIBHICTH (4.2 cT. 373) (BUALICHO
aBropoMm: f.I'.). ToOTO y BUPOKY HEOJMIHHO MOBUHHO OyTH BU3HAUYCHE MOKapaHHSI.
Ta # BpemTi, 3p03yMii0, IO 3BUIBHUTH BiJl MOKapaHHS MOXKHA JIUIIE TOTO, KOMY
MOT0 MPU3HAYEHO.

Otox, ¢axtnuno Hi B KK Vkpainu, Hi B KIIK VYkpainu HeBu3HaueHO
MOJKJTUBOCTI BUHECEHHSI OOBUHYBAJILHOTO BUPOKY 0€3 MPU3HAUCHHS IMOKapaHHSI.

Panu cnpasemuBocTi ciig 00ymoBuTH, 110 4. 3 ¢T. 19 KK Vkpainu nependauae
BUMAJIOK, KOJIM BUHHA Ooco0a He MisArae mokapaHHio. Tak, BKa3zyeThCs, IO He
NiAJISIrae MoKapaHHio ocofa, ska BYMHWIA 3J0YMH y CTaHl OCYIHOCTI, aje -0
NOCTAHOBJIEHHSI BHUPOKY 3aXBOpUIa Ha TICHUXIYHY XBopoOy, 1o mo30aBise ii
MO>KJIMBOCT] YCB1IOMJTIOBATH CBO1 Aii (0€311sUThHICTD) a00 KepyBaTH HUMH (BULIIEHO
asropom: S.I'.). Jlo Takoi ocobu 3a PpIMIEHHAM CYyIy MOXYTh 3aCTOCOBYBAaTHCS
IPUMYCOBI 3aXOJIM MEIMYHOT'O XapaKTepy, a MICJIs OMYyXaHHsS Taka oco0a MOXe
miusiraTd mokapanHioo. ToOTo ¢GakTUYHO WAEThCS MPO BHU3HAHHSA OCOOM BHHHOIO,
OJIHAK BOHA HE MMiJJIsArae mokapanHio. [Ipore B Takux Bumaakax BianmoBigHo 10 KIIK
VYkpainu BUPOK HE BUHOCUTHCA JI0 THX Iip, MMOKK 0coba HE ofykana. A MpUMYCOBI
3aX0JI1 3aCTOCOBYIOThCS Ha mifcTaBi yxBanu. Tak, 4. 2 uT. 513 KIIK Vkpainu Bkasye,
0 BHU3HABIIM JIOBEICGHWM, 110 o0co0a TiciAs BYMHEHHS KPUMIHAJIBHOTO
MPABOMOPYIICHHS 3aXBOpija Ha TCHUXIYHY XBOpPOOy, SKa BHKIIOYAE MOXIHUBICTH
3aCTOCYBaHHS TIOKapaHHsI, Cy/ MMOCTAHOBIISE yXBaly MPO 3aCTOCYBAaHHS MPUMYCOBUX
3aX0AiB MEIMYHOrO xapakrepy. ToOTo 1 TIied BHIIAJIOK HE IMMANaJae i
dbopMyITIOBaHHS 3aCy/KEHHS ‘32 BUPOKOM Cyay 0e3 Mpu3HadYeHHS MmokapaHHs (4. 3

ct. 88 KK Vkpainn).
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€, mwonpasaa, OJMH BUNAJOK HEMOXJIMBOCTI MPU3HAYECHHS MOKapaHHS BUHHIN
0c001 y 3B’s13Ky 3a00pOHOI0 MOT0 3aCTOCYBAaHHS O 0COOU 3 OTJIAY Ha ii BIK UM CTaH.
IIpore KK Ykpainu caMOCTIiHO HE BU3HAYa€ TakKol MIJCTaBU [l BAHECEHHS BUPOKY
06e3 mnokapanHs. OpHak, po3Tiaymauye Taky curyanito IloctanoBa Ilnenymy
BepxosHoro Cyny VYkpainu Big 24 xoBTHsS 2003 poky Ne 7 “IIpo mpakTuky
MpPU3HAYEHHS CyJaMu KpUMiHaJIbHOro nokapaHHs”. Tak, 4. 7 m. 8 BKa3ye, 10 CyJ HE
BIIpaBl MEpPEerTH 10 OUIBII M’SIKOTO BUIY TMOKapaHHS y BHUIMAJKaX, KOJHU CAHKIIEIO
3aKOHY, 32 SIKUM 3aCYKYye€ThCcsi ocoba, mepeadadeHo JIMIIE Takl MOKapaHHs, sKl 3
OrJIsiAy Ha 1i BIK UM CTaH HE MOXYTh OyTH 70 Hei 3acTocoBaHl. B Takux Bumaakax
Cyll, 3a HasiBHOCT1 J0 Toro miacras, BianoBinHo KIIK Ykpainu moBuHEH 3BUILHUTH
0co0y BiJl KpUMIHAJIBHOI BIIMOBIAIBHOCTI @00 MOCTAHOBUTH OOBUHYBAJIbHUM BUPOK
1 3BUIBHUTH 3aCy/DKEHOTO B TMokapaHHsA. Btim, Bka3aHi pekoMmeHpaalii He
rpyHTytothcss Ha 3akoHl. bo KK Vkpainu He mnepeabauvae Takoi mMigcTaBu st
3BUIBHEHHsSI Hi BIiJ KpPUMIHAJIBHOI BIANOBiNaNbHOCTI, Hi Big mnokapaHHsa. Illo,
BOYEBH/Ib, € IPOTATHHOIO.

OTox, KpuUMIiHaJIbHE 3aKOHOAABCTBO YKpaiHW HE mependavyae MOKIUBOCTI
BU3HAHHSI OCOOM BHMHHOIO BHUPOKOM CyIay O€3 IMpU3HAYeHHS IMOKapaHHA. A TOMY
BIJIMOBIIHUI TEPMIHOJIOTTYHUN 3BOPOT BapTO BUKIIOUUTH 13 4. 3 cT. 88 KK Ykpainu.

[Ilomo apyroro mnuTaHHA - SK OyTH 13 CYAMMICTIO TIpH 3BUIBHEHHI BiJ
BiOyBaHHS TIOKapaHHS - TO CJiJ BiI3HAYUTH, 0 (HAaKTUIHO HEMa€ IIiJICTaB
MOITMPHUTH Ha Taki BUmaaku 4. 3 cT. 88 KK YkpaiHu, oCKUIbKH B OCTaHHIN HIEThCS
came BHKJIIOYHO MPO BHU3HAHHSA HECYJMMOIO 0COOM, SIKa 3aCy/KeHa 32 BUPOKOM CYIY
0e3 mpu3HaYeHHs oKapaHHs abo 13 3BUTbHEHHSAM BiJl TOKapaHHS.

MompaBna, y nmynktax 1 ta 2 c1. 89 KK VkpaiHu BperyiboBaHO NHTaHHS
MOTAIIEHHsI CYAUMOCTI MI00 0Oci0, 3BUIBHEHHMX BiA BiNOyBaHHS TMOKapaHHS Ha
migcTaBi crateit 76 ta 79 KK VYkpaiam (3 BumpoOyBanusam). [IpaBuna morameHHs
CYIMMOCTI TIOJI0 1HIIMX BHUIAJIKIB 3BUTLHEHHS BiJ BiIOYBaHHS TIOKapaHHS BU3HAYEHO
xi6a mo BkaziBkow y 4.3 cT. 90 KK Vkpaimm mpo Te, mo sk ocoly Oyio
JIOCTPOKOBO 3BUIBHEHO BiJl B1I0OYBaHHSI OKApPaHHSI, TO CTPOK MOTAIIEHHS CYJUMOCTI

OOUHCITIOETHCS 3 JIHS JIOCTPOKOBOTO 3BUIBHEHHS ii BiJl BiJIOYBaHHS MOKapaHHSI
158



Hanpsamu peghopmysannsn kpuminanvnoi ocmuyii 8 Yxpaini

(OCHOBHOTO Ta IOAATKOBOTO). Y i HOpMI HAEThCSA PO OYyIb-sK1 BUAU 3BLIbHEHHS
BiJl BIOYBaHHs IOKapaHHA, 0O yci BOHM 3a CBOEIO NPUPOJOI € JOCTPOKOBI, 0O
oco0a He B1A0yBa€ MOKapaHHS «J10 KIHLIS.

A TOMy € miACTaBM 3aCTOCYBAaTH 3arajbHi MpaBWiia MOTAIIEHHA CYIUMOCTI
3QJIEKHO BIJl BUAY MPU3HAYEHOTO MoKapaHHsA Ta (a00) TsHKKOCTI 3iounHy. [Ipote
0o0paxoByBaTH BIMOBIAHI CTPOKH CJI HE 3 JHSA BIIOYTTS OCHOBHOTO 1 I0JJaTKOBOTO
nokapanHs (4. 1 c¢t. 90 KK Ykpainn), a 3 THS OCTaTOUYHOTO 3BUTLHEHHSI Bl BIIOYTTS
TaKOTO MOKapaHHS.

Crig HarOJI0CUTH OKPEMO, 10 TOCTPOKOBE 3BUIBHEHHS B1J] MOKApaHHS MMOBUHHO
OyTu ocTtaToyHMM, X04e mpo e npsmo He BkazaHo y KK VYkpaianm. A Towmy,
HAIPUKJIAJ, MPU YMOBHO-JIOCTPOKOBOMY 3BUIbHEHHI BijJ BiOYBaHHS IOKapaHHS
TOYKOIO “BIIJIIKY” CTPOKIB MOTAIIEHHS CYJMMOCTI MOBUHEH OYyTH JIEHb OCTaTOYHOTO,
X04a i YMOBHOTO BiIOYTTs moKapaHHs. ToOTO He MOMEHT HaOpaHHs 3aKOHHO1 CHITU
YXBaJIOIO CyJy NMPO YMOBHO-IOCTPOKOBE 3BUILHEHHS BiJ BiAOYBaHHS MOKapaHHA, a
JeHb, KOoJdu O oco0a Mana BinmOyTH Take mokapaHHs (akTthyHo. Ake “yMOBHA”
JacTHHA TIOKapaHHs, BiJl K01 oco0a 3BUIBHSAETHCS, Mepeadayae, 1o y pa3i BUNHEHHS
0c00010, JT0 SKOi OYJIO 3aCTOCOBAHO YMOBHO-JIOCTPOKOBE 3BUIBHEHHS Bij] BiIOYBaHHS
MOKapaHHs, MPOTITOM TaKOi HEB1IOYTOi YACTUHU TOKapaHHS HOBOTO 3JIOYUHY CYI
IpU3Hayae i MOKapaHHS 3a MpaBWIaMHU MPO CYKYIHICTh BUPOKIB (4. 4 cT. 81 KK
Vkpainn). To6to QaktuyHo ocoba He BigOyBa€ MOKapaHHS, MPOTE «YMOBHa»
JacTHHA TIOKapaHHs mepeabauae, mo med DemMigu Bce M€ 3BHCAE HAJl BHUHHOIO
ocoboro. | y BumasKy BUYMHEHHS HOBOT'O 3JIOYMHY HEBINOyTa YacTUHA TMOKAapaHHS
MPUBOJIUTHCS Y BUKOHAHHS.

binbmre Toro, SKIIO TOMYyCTUTH, IO IIPH YMOBHO-IOCTPOKOBOMY 3BUILHEHHS BiJl
BinmOyBanHs mokapaHHs (ct. 81 KK VYkpaiaw) cTpok morameHHsS CyIdMOCTI
oOumuCIIOBaTH 3 JHS HaOpaHHS 3aKOHHOI CWJIM YXBAaJIOK TMPO Take 3BUILHEHHS, TO
MOX€ MaTH aOCypAHa CHUTYyallis, MO0 CYAWMICTh Oy/e TMoralieHa paHilie, aHiXK

3aKIHUMTHCS CTPOK HEB1IOYTOTO MOKApaHHSI.
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Hamnpuknan, oco0y yMOBHO-IOCTPOKOBO 3BUILHEHO Bij] BiIOYBaHHS MOKapaHHS
y BUIIISAA1 OOMEKEHHS BOJII HAa 5 POKIB 3a 3JI0YMH HEBENMKOI TSKKOCTI. IligcTaBoto
JUISL TaKOTO YMOBHO-JIOCTPOKOBOTO 3BUIbHEHHSI € BIAOYTTS HE MEHIIE IMOJOBUHU
nokapanss, To0To 2 pokiB 6 micsauiB (m. 1 4. 3 c1. 81 KK Vkpainu). BinnosigHo
CTPOK «HEBIIOYTOr0 MOKapaHHSI» TaKOX CTAaHOBUTH 2 pokH 6 MmicsAliB. CTpok xe
MOTAIIeHHS! CYAUMOCTI 3a Takuil 3704uuH — 2 poku (1. 6 ct. 89 KK Vkpainu). Sxuro
6e3anensiiitno 3actocoByBaTH 4. 3 cT. 90 KK Ykpainu npo e, 110 sAxiio ocody 0ymo
JIOCTPOKOBO 3BUIBHEHO BiJ BiIOYBaHHS MOKAapaHHsI, TO CTPOK IMOTAIIEHHS CYIUMOCTI
OOYHUCIIOETBCS 3 JHS JIOCTPOKOBOI'O 3BUIBHEHHS ii BIiJ BiIOyBaHHSA MOKapaHHs
(OCHOBHOTO Ta JOJATKOBOTO), TO BUKE, IO CYANMICTh Oy/Ie MoraieHa yepes 2 poKu
3 MOMEHTy HaOpaHHS 3aKOHHOI CHJIM YXBaJIOK CYIy NP0 YMOBHO-JIOCTPOKOBE
3BUIBHEHHS BiJ BiIOyBaHHS ToOKapaHHs. | 1e mpu ToMmy, IO HEBiIOyTa 4YacTHUHA
NOKapaHHs TPUBATUME I MIBPOKY, ITiJ] Yac SIKOTO BOHA II[¢ MOXE OYTH MPUBEICHA Y
BUKOHAHHS, SKIIO 3BUIbHEHA 0C00a BUNHUTH HOBUM 3JI0UHH.

Otox, mpu Oyab-SKHUX BHJIaX JOCTPOKOBOT'O 3BUIBHEHHsI BiJ BiOyBaHHS
MOKapaHHs, TOBUHEH OpaTHCs J0 yBaru J€Hb OCTATOYHOTO 3BUIbHEHHSI, TOOTO KOJIHU
y’Ke He MOKHA peani3yBaTu HeBIIOYTY YaCTUHY MoKapaHHs. BumaeTncs, y 3B'3Ky 3
M 4. 3 cT. 90 KK VYkpainu npo oO4YUCIEHHS CTPOKIB MOTAIIEHHS CYIUMOCTI MpHU
JIOCTPOKOBOMY 3BUIBHEHHI BapTO YTOYHHTH BKa3iBKOIO PO OCTATOYHICTH TAKOTO
3BUIbHEHHs. T0oOTO KONM HEBiAOyTe MOKapaHHS YK€ HE MO)Ke OyTH IPHUBEICHE Y
BUKOHAHHSI.

B minomy 3, MOXJIHBO cpOPMYITIOBATH TaKi BUCHOBKH PO OOUYMCIICHHS CTPOKIB
MOTAIIEHHs CyIMMOCTI TIPH 3BUTbHEHHI Bi/l BiIOyBaHHS MOKApaHHS:

1) CTpok TmoOTamIeHHS CYJUMOCTI OOYHCIIOIOTBCS 3 JHS OCTaTOYHOTO
JIOCTPOKOBOTO 3BUTHHEHHS Bi/ BiIOyBaHHS MOKapaHHS,

2) Ctpoku OOUYHCITIOIOTHCS BUXONSYM 13 MPABWI, BH3HAYEHUX Y II. 1. 4-9

cT. 89 KK Vkpainu.
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PO311JI 2. TIPOBJIEMMU PE®@OPMYBAHHA KPUMIHAJIBHOI'O
IHNPOLHECYAJIBHOT O ITPABA. ITPOBJIEMHA 3ACTOCYBAHHA
KPUMIHAJIICTUYHUX 3HAHDb Y KPUMIHAJIBHOMY ITPOBA/I’KEHHI.
BUKOPUCTAHHS MOKXJIUBOCTEA CYJOBUX EKCIIEPTHU3 ¥
KPUMIHAJIBHOMY ITPOBA/IZKEHHI

bacucra 1.B.,

npodecop kadeapy KpUMIHATIBLHOTO MPOIECY Ta KPUMIHATICTUKH
JIOKTOP IOPUAUYHHUX HAYK, Ipodecop

(JIvsiscoKuil Oeporcasnuil yHigepcumem 6HYmMpIuHIX cnpas)

YU € TBEPIKEHHSI YYACHUKA CJILUOI A1i, SIKI 3POBJEHI
]I YAC JOIUTY, HAJAHHS NOSICHEHD, TPOBEJEHHS CJAIIY0TO
EKCIEPUMEHTY, MIPOBEJEHHS EKCITEPTHU3HU TOILLO
MOKA3AHHSIMU TAKOI'O YYACHUKA CJITUYOI JIi Y 3HAUEHHI
CTATTI 23 KPUMIHAJILHOI'O NPOLECYAJBHOI'O KOJEKCY?

[IpucTtynaroun [0 po3IMUILAy HAHOTO MUTAaHHS BapTO BIA3HAYMUTH, IO Y
nopiBHsAHHI 13 KIIK 1960 poky y unnnomy KIIK Ykpainu gemio 3MiHEHO aKIIEHTH Y
3HAYMMOCTI Ta CIIBBITHECEHHI JOCYJOBHX Ta CYIOBUX CTaAill KPUMIHAIBLHOTO
IPOBAKCHHS, a TAKOX IMAXOAW N0 THUX (PaKTHUYHUX JAHUX, SKI OTPUMYIOTBHCS Yy
nependadenomy KIIK mopsaky, Ha miACTaBl SKUX CIIIYUNA, TPOKYpPOpP, CIITUUN
CynJs 1 CyJd BCTAaHOBIIOIOTh HAsSBHICTh YW BIICYTHICTH (paKkTiB Ta OOCTaBHH, IO
MarOTh 3HAYCHHS JJI KPUMIHAJIBHOTO MPOBA/DKEHHS Ta MIATAIOTh OKa3yBaHHIO, 1
sKi BinnosigHo 1o yactuHu 1 ctarTi 84 KIIK Ykpainu € nokazamu.

Ha mmanpTax OpuandHOi JiTepaTypd MOKEMO O3HAWMOMHUTHCA 13 T1IHUMH
HAyKOBUMHU ITyOJIKAI[iIMA aBTOPU SIKUX 3arajoM CXWJIbHI BBaXaTH, IO HUHI
JIOCYIOBE PO3CIITyBaHHS € MEHIII BaXKJIMBOIO CTaA1€I0 KPUMIHAIBHOTO MPOBAKEHHS,
a BIAMOBITHO 1 JOBIpa MO WOTO PE3yNbTATIB CTABUTHCA TMiI CyMHIB. 30Kpema, IO
HasiBHUM «()EHOMEHOM OYEBHIHOTO MEPEOITBIICHHS K Y TOKTPUHI, TaK 1 B TIPAKTHUIT

Micls ¥ poJil JOCYJIOBOIO PO3CIIAYBaHHS, a TakKoX (PAKTUUHOrO MPUHIKEHHS
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CTaTyCy Cyay SK OpraHy, TOKIMKAaHOTO BHUPIIIyBaTH OCHOBHE TMHTaHHS
KPUMIHAIBHOTO MPOBAJKEHHS» [1, €.82], 1110 SIK Ha MEHE € BEIbMU JUCKYCIHUM.

AGO XK, II0 «CIPOILECHHS MpPOLECYalbHOTr0 (PIKCYBaHHA MOKa3aHb IIIJ Yac
JOCYIOBOTO PpO3CIiTyBaHHS 3yMOBJIEHO, 30KpeMa, THM, II0 BOHH HE MalOTh
JI0Ka30BOTO 3HAYEHHS B CYIOBOMY PO3TIIsi, a TOMY W HEMae CEHCy MUCHBMOBO iX
¢ikcyBaTH 32 yMOBH (pikcalii TEXHIYHUMHU 3acob0amu (3p0o3yMisio, SKIIO HA IIbOMY HE
HAIOJISITAIOTh YYacHUKH)» [2, ¢.153] (y maHoMy BUINIAJKy MOBa BEIEThCS MPO JOIMMUT,
AKUN (PIKCYETHCS 3a JOTIOMOTOI0 TEXHIYHHMX 3aC001B, KOJIM TEKCT MOKa3aHb MOXKE HE
BHOCHUTHCS JIO BiJITOBITHOTO MPOTOKOJY JOMUTY 32 YMOBH, IO JKOJCH 3 yYaCHUKIB
npoIiecyanabHOI il He HamoJjsrae Ha 1boMy (dactuHa 2 cratTi 104 KITK Ykpainn) [2,
c.153]. Sk meH1 BUIaeThCsA, TO METa 3aKOHOAABIIS Y JaHOMY BUMAAKy Mana 0 Oytu (i
CIIOIIBAOCS €) OUIBII II100aJTbHOO — MpollecyaabHa eKOHOMIS.

Baxato, 1mo oOuaBi cTaaii, J0CY0BE PO3CIIyBaHHS 1 CYJOBUM PO3TIIs, HE
MOKYTh TOPIBHIOBATHUCS, PUPIBHIOBATUCS YW JIOMIHYBATH, /K€ II€ OKpEeMi €Tamu
KPUMIHAJIBHOT MPOIleCyaabHOI AISUIBHOCTI 13 TPUTAMAHHUMU JIUIIE iM y4YaCHUKAMH,
CTpOKaMH, TPOLEAYpOI0, TMpOIECyalbHUMHU  PIINIEHHSIMU  TOIIO, HAa IO
mpoliecyagicTaMil HEOJIHOpPa30BO 3BepTamacs yBara sk 3a ymoB 1ii KIIK 1960
poky [3, ¢.8] Tak i 3a unnHoro KIIK Ykpaiuu [4, ¢.21-23]. Craii, yTBOPIOIOYH €IUHY
CHUCTEMY IPOBAKCHHSI, IPUXOIIYM Ha 3MIHY OJHA OAHIN, Y KIiHIIEBOMY pe3yJIbTaTi
MarTh Tepea co00I0 Il BUPINIEHHS 3aBJaHHS KPUMIHAIBHOTO IPOBAHKEHHS, SKI
yHopmoBaHni y crarti 2 KIIK Vkpainu. HackpizHOIO METOIO € BCTaHOBIICHHS ICTUHH
(xoua okpemi HAyKOBII, K 1 3akoHOAaBellb, sikui y unHHOMY KIIK daktrano
«001MIIOBY TaKy 3acaay KpUMIHAIHHOTO MPOBAHKEHHS, HE TOJUISIIOTH TAKy METY).

Y pycni  HaBeNEHOTO MIiAXOAY CTaAiHOCTI MPOBAIKEHHS, MOBHICTIO
MOTOKYIOCS, IO 1 PO3MOJILT JOKAa31B Ha JOCYAOBI Ta Cy/IOBi € BUMIPABAAHUM 1 CIITYE
13 TUX TIOJIOKEHb, sAKi 3aknaaeHl y yuHHOMYy KIIK Vkpainu. ®@aktuuni madi, ki
BiZmoBiat0Th yacTtuHi 1 crarti 84, crartsam 85, 86 KIIK Ykpainu ¢popmyroThest Ha
PI3HUX CTalsIX KPUMIHAIBHOTO MPOBAIKEHHSA, SIK OT JOCYJOBE PO3CIIAYyBaHHS Ta,
BIIMOBIIHO, CYAOBUM PO3TJIAl (30KpemMa Ha Tild HOro CTPYKTYpHIM 4YacTHHI, siKa Ha

ChOT'OJTHI TaK ¥ IMEHYEThCS — Cy10BUM po3riisia, a 3a KIIK 1960 poky me 6yno cymose
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CJIIJICTBO, L0 SIK HA MEHE BIAIMOBIJA€ MOBHOO MIPOIO TiH MpolecyanbHIN qISIbHOCTI,
sgKa peai3oByBajiacsi Ta peali3yeThcsi y HOro mepediry, Ha M0 HEOJHOPA30BO
3BepTajacs yBara MHOIO Ta IHIIMMHM HayKOBLSMM Ta 3aKJIMKaIM 3aKOHOJABIISA
MOBEPHYTHUCSA CaM€ JI0 TAKOro miaxoay (iIMEHyBaTH I[I0 YaCTHUHY CYAOBOIO PO3IIIANY
sk cynoBe ciinctBo) y unHHOMY KIIK Vkpainu [5, c.41, 44]), amxe npouenypu Ta
IUJI1 X OTPUMaHHS MalOTh CYTTEBI BiAMIHHOCTI [1, ¢.82], xoua 1 CHOUIBHUX pHUC
BUCTayae, 1o ciinye i3 nojoxkenb ynHHOro KIIK Vkpainu Ta mpo mio Bin3Hauy B
MOJIaJIBIIOMY.

30kpema, Ha JJOCYJIOBOMY PO3CIiyBaHHI CIOCOOOM OTpUMaHHS (30UpaHHs) Ta
nepeBipKu Joka3iB € ciiayi (po3urykosi) aii (wactuna 1 crarti 223 KIIK Ta iH.) Ta
HeryacHi ¢yl (posmrykosi) nii (wactuna 1 crarti 246 KIIK Ta in). [Ipu usomy, y
gactuHi 8 ctatti 223 KIIK Ykpainu 4iTko yHOPMOBAHO, 110 CJia4l (pO3IIYyKOB1) il
HE MOXYTh HPOBOJUTHUCS TICJIS 3aKIHYEHHS CTPOKIB JIOCYJOBOTO PO3CIIiTyBaHHS,
KpIM iX NpPOBEACHHA 3a JAOPYUYEHHSIM CyIy Yy BHIAJKaX, Nepef0aueHUuX HacTHHOIO

tpeThoto crtatti 333 KIIK Vkpainm (y pasi, SKIIO Mg Yac CYIOBOTO PO3IIIIAY

BUHUKHE HEOOXITHICTh y BCTaHOBJEHHI OOCTaBMH abo0 mMepeBipili OOCTaBHH, SKI
MarOTh ICTOTHE 3HAYCHHS JIJI1 KPUMIHAJIBLHOTO TIPOBA/KCHHS, 1 BOHH HE MOXKYTh OyTH
BCTAHOBJICHI a00 TMepeBipeHl IHIIMM IUISIXOM, CYyJ 3a KJIOMOTaHHSAM CTOPOHU
KPUMIHAJIBHOTO TPOBA/DKCHHS Ma€ TMpaBO JOPYYUTH OpraHy JOCYAOBOTO
PO3CIiayBaHHS MPOBECTH TEBHI CIiayl (pO3NIykoBi) aii. Y pa3i NpUHAHATTS TaKOTO
pIIICHHS CyJ BIAKIAIa€ CYIOBHH PO3TJISA] HA CTPOK, JOCTATHIA I TPOBEICHHS
cimuoi (po3mrykoBoi) nii Ta 03HAMOMIICHHS YYaCHHUKIB CYJOBOTO IMPOBAKCHHS 3 ii
pesynbratamu). bynb-axi chigdi (po3mrykoBi) abo HerniacHi ciimdi (po3mIykoBi) mii,
MPOBEJICHI 3 TOPYIICHHSAM IIBOTO MpaBwWia, € HEIIMCHUMH, a BCTAHOBIICHI BHACTIOK
HUX JIOKa3W - HegonmycTuMumu [6]. Sk Mu OaymMo, UM MiTXOIAOM TEX, CEepel
IHIIIOTO, 3aKOHOJABEIhb PO3MEKOBYE CIiaui (PO3MIyKOBi) Mii Ha JIOCYJAOBOMY
PO3CITiIyBaHHI Ta Cy0BO-CIiA4il Ail y mepediry cyJ0oBOro po3risay, a O4eBUIHO 1 1X

pe3yJIbTaTH.
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[Ilo »k crocyeTbcsl Takoi CTaall KPUMIHAJIBLHOTO MPOBAJKEHHS K CYIOBUU
pO3IJIsijl, TO BBaXKal0, 110 y cydacHoMYy cynoBomy posrisiil 3a KIIK Ykpainu paniie
BapTO BECTU MOBY IPO MEPEBIPKY JOKa3iB, a HE MPO iX OTpUMaHHs (30uMpaHHs), X04a
pPO3yMilo, 110 Taka MOs HayKoBa IMO3ULII0 OyJie MiijlaHa HAyKOBIM KpUTHIL, ajieé BOHA
ciiaye 13 ananizy nuioi Huzku crare KIIK, HasBHOI cymoOBO1 MpakTUKHU Ta, cepen
IHIIIOTO, 13 TaKOi MO3WIIl 3aKOHOJABIS, sIKa OTpUMAaJla CBO€ 3aKpIIUICHHS y Ha3Bi
crarti 363 KIIK (3akiHueHHs 3’sCyBaHHS OOCTaBMH Ta MEPEBIPKH 1X JIOKa3aMHu) Ta
gactuHi 1 11€i crarri (micas 3°sCyBaHHS OOCTaBMH, BCTAaHOBJICHMX MijJ 4ac
KPUMIHAJIEHOTO MPOBAKEHHS, Ta NMIEPEBIPKU iX JOKa3aMHU TOJOBYIOUUH Y CYJOBOMY
3aciJlaHHl 3’SCOBYE ...... ) Ta Hu3Li iHmux crareid KIIK Ykpainu. 3akoHonaseup y
Ha3Bl crarti 349 KIIK, ii yactuHi 2 Ta IHIIMX TaKOX II0 JISUTBHICTH IMEHYE
JOCHIDKEHHSIM JI0Ka3iB. Sk HAa MeHe, TO II€ IUIKOM BHUIIpaBIaHO, 00 MEpeBIPKY
JIOKa31B CIIpUIMAl0 SIK OJIMH 13 €JIEMEHTIB iX MOCHIHKeHHs. [HIII JOCTITHUKHA BETYTh
MOBY Mpo Bepudikariiro ganux [7, ¢.87-90], mpo 0TOTOKHEHHS aHATI30BaHUX MMOHAThH
TOIIIO.

Y cymoBoMy po3riisinl  mepeBipsitoTbes  gokasu  ((akThuHi  gaHi,  SKi
BiZIMOBi1at0Th yacTuHi 1 crarti 84, crartsam 85, 86 KIIK Ykpainu), siki uepnaemMo 13
IpoIeCyaIbHUX JDKEpENl: IOKa3aHb, PEYOBUX JIOKAa3iB, JOKYMEHTIB, BHCHOBKIB
eKCTepTiB (a HE MPOCTO BIIOMOCTI, SKI OTpUMaHI Ha JOCYJIOBOMY PO3CIiyBaHHI Yd
iHdopMallis, SK BBAXKAIOTH OKpeMi JOCHimHUKH). [lpu mpomy nuie cyj KiHIIEBO
MOX€ BH3HATH IX HAJICKHHMH, JTOMYCTUMHUMH, JIOCTOBIPHUMH Ta JOCTAaTHIMHU
nokazamu. CrmocoboM MepeBipkM ITUX JOKa3iB € CyIOBO-CIimui nii (HEe MOILISAI0
HayKOBY TO3HMIIII0 THUX JOCTITHUKIB, K IMEHYIOTHh iX CyIOBHMH aisimu [5, ¢.77], a
JOTPUMYIOCS TOYKH 30py, IO IepeBakHa OUIBIIICT, 13 HHUX (32 BHHATKOM
IIEPEXPECHOTO JOMUTY CBillKa, OCBiAyBaHHS, CIi40r0 €KCIEPHMEHTY® TOIO) MArOTh
HACKpI3HUHU XapakTep, MOEAHAHHS K CIIT40i, Tak 1 CymoBOi MisuIbHOCTI [5, ¢.83]).
Takuii «TaHIEeM» €IEeMEHTIB CIiT4oi Ta CyIOBOi IISUIBHOCTI IMPOCTEKYETHCS, IS

npukiany, y yactusi 15 crarri 352 KIIK, ge 3akoHOnaBelb, YHOPMOBYIOUH TaKUM

3 Tyr mociIHUKYM TeX He OHOCTAliHI, IEXTO HABITH CXMIIBHUI MPOINOHYBATH 3aKOHOIABIII0 Y3aKOHUTH OCBilyBaHHS SIK
CyAoBO-ciuy nito y mepebiry cymoBoro posrmsay auB. Llemiteko I.I. CymoBuii po3risii B cHCTEMi CyZOBOTO
TIPOBAKEHHS y Mepiii iHcranuii: Monorpadist. Xapkis: IIpaBo: Bua. arenuis «Amoctinsy, 2018. C. 127-128.
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PI3HOBHJI JONHTY, SIK OJHOYACHHUI JONUT CYJOM JIBOX YU OUIbIlIE BXKE€ JOMUTAHUX
YYaCHUKIB KPUMIHAJIBHOTO MPOBAKEHHS (CBIIKIB, MOTEPHLINX, OOBUHYBAYCHUX)
Uil 3’SICYBaHHS MPUYUH PO3ODKHOCTI B IXHIX IIOKa3aHHSIX, BKa3ye, IO BIH
(omHOYACHUU JOMMUT) TMPOBOAMTBHCS 3 YpaxXyBaHHSM TMpaBWI, BCTAHOBJIEHUX

yacThHOW jAeB’sToto cratTi 224 KIIK Ykpainu, ToOTO Biacuiae Hac 10 NpoUeAypU

MIPOBEJICHHS Ha JIOCYI0BOMY PO3CHIiAyBaHHI OAHOYACHOTO JOMUTY JABOX YW OUIbIIE
BXKE JOMUTAHUX OCi0 IS 3’sCyBaHHS MPUYMH PO301KHOCTEH y iXHIX MOKa3aHHSX.
YHopMOBYIOUHM OIS Ha MicIli — BKa3ye, y yactuHi 2 crarti 361 KIIK, mo ormsig Ha
MICII1 3IIMCHIOEThCS 3TIHO 3 TpaBwiaMH, niependoadyenumu KIIK mist ormsiay min gac
JOCYZI0BOT'O PO3CIiyBaHHS.

BaxxnuBo, 10 CyA0Be JOCTIDKEHHS J0Ka3iB 3IHCHIOETHCS HE JIMIIE ILITXOM
NPOBEJICHHS TAaKUX CYyJOBO-CIIIUMX  JiH, SK eKCIepTU3a 3a  YXBaJoko
cyny (crartsa 332 KIIK, ska 13 He3po3yMuIMX jisi MEHE MNPUYUH 3aKOHOJIABIIEM
po3minieHa y mnaparpadi mpo 3arajbHi TMOJIOKEHHS CYIOBOTO pPO3TIsay. Takox
CBiJOMa TOrO, IO HAIITOBXHYCS Ha KPUTUKY TUX JOCHIIHHKIB, SKI HE BBaXKalH
ekcrieptu3y Hi ciiguoro giero 3a ymoB 1ii KIIK 1960 poky i TuMm Oinbiie He
BBAXKAIOTh 11 ciimuoro (po3miykoBor) miero 3a uymHHUM KIIK Vkpainwm), momur
oosunyBaueHoro (crarrs 351 KIIK), momut cBinka (crarrs 352 KIIK), momwmt
noteprrisioro (crarts 353 KIIK), monuT ManomTHROTO a0 HEMOBHOIITHROTO CBiAKA
g otepriioro (crartsa 354 KIIK), npen’seinenns qis BrizHanas (ctattsa 355 KIIK),
normut excriepta B cyai (ctatts 356 KIIK), ormsn va micui (ctarrs 361 KIIK), a #
NUIIXOM  JOCHiKeHHs pedoBux JokaziB  (crarrs 357 KIIK), nmocaimkeHHs
nokymeHtiB (ctarrs 358  KIIK), mocmimkeHHs  3ByKO- 1 BiI€O3ammuciB
(crarta 359 KIIK), korcynbratii Ta po3’sicaeHHs cneriamicta (ctarts 360 KIIK).

O3HaueHe CyI0BE JOCTIKEHHS JOKa3iB, Cepell I1HIIOro, Mae BimOyBaTuCS
BIIMMOBITHO 70 Takoi 3acaJii KPUMIHAJIBHOTO TPOBADKCHHS, SK OE3MOCEPEIHICTh
JOCIIKeHHST TI0Ka3anb, pedeil 1 gokymeHTtiB (ctarrs 23 KIIK). Cya mocmimxkye
noka3zu Oe3nocepenHbo. [lokazaHHS yYaCHHWKIB KPUMIHAJIBHOTO TPOBAKEHHS CYII

otpumye ycHo (dactuHa 1 crarti 23 KIIK). He mMoxyThs OyTu BH3HaHI JOKa3aMH
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BIJIOMOCTI, IO MICTSIThCA B I[IOKAa3aHHSX, peyax 1 JOKyMEHTaX, sKi He Oynu
peaMeTOM Oe3M0CepeaHbOr0 AOCTIIKEHHS. Cyly, KpIM BHUMAJKIB, MepeadadeHux
KIIK Vkpainn. Cyn Moxke NpUMHSATH SK JI0KAa3 MOKa3aHHS OCi0, Kl HE Jar0Th iX
OesnocepelHbO B CYJIOBOMY 3acifiaHHI, JHIIe y Bumnaakax, nependoadeHux KIIK
Vkpaiaun (uactuna 2 crarti 23 KIIK). CropoHa oOBHHYBadeHHsI 3000B’s3aHa
3a0e3Me4YnT MPUCYTHICTh MiJ] 4ac CYAOBOIO PO3IJISALY CBIIKIB OOBMHYBAaY€HHS 3
METOI0 peasizallii mpaBa CTOPOHM 3aXHCTy Ha JONUT TepPe] HE3aJICKHUM Ta
HeynepeKeHuM cyioM (dactura 3 crarti 23 KIIK) [6].

ToGTo Oe3nocepeHICTh AOCHIKEHHS I[OKa3aHb, pedel 1 JOKYMEHTIB
BUSIBJISIETCS B TOMY, IO CYAJs MOBUHEH OCOOMCTO 1 Oe3mocepeHho B CYJA0BOMY
3aciiaHH1 iX gociipkyBaTH [8, ¢.53] 1 Ha miacTaBl 1[LOTO 3pOOUTH BUCHOBOK IPO iX
HAJICKHICTh, JIOMYCTUMICTh, AOCTOBIPHICTH 1 J0ocTaTHICTh. [Ipu mbpomy, mokazaHHS
YYACHUKIB KPHUMIHAJIBHOTO TMPOBA/DKCHHS CyJ OTPHUMY€E YCHO. Baprto 1ijkom
MOTOJAMTHUCS 13 TOYKOIO 30pY, IO JOIMUTH, IO MPOBOJSATHCS CYIIOM, € Oe3mocepeHiM
BUJIOM JIOCTIKeHHS JT0Ka3iB [5, ¢.83]. Xo4a 3 KpUMIHATICTUYHUX Ta IMCUXOJIOTTYHUX
MO3UIIIA Yy MPOIeCci BCIX JOMUTIB 3IHCHIOETHCA OTIOCEPEIKOBaHEe MI3HAHHS 00CTaBUH
yuuHeHoro faisHus [9, ¢.210-211].

3rigHa 13 TaKUMH TE€3aMH, 1110 Ha CY/JIIB IMOKJIATAEThCS 000B’ 130K BUPIIIYBATH
CIpaBy HE 3a HaJaHUMHU MarepialaMi KPHUMIHAJIBHOTO TMPOBAKECHHS, SKE
chopMOBaHe Ha MOMEPEIHIX CTAIfAX, a Ha IMiJICTaBl TOTO, 1[0 KO)KHOMY CY/IJII CAMOMY
0e3MmocepeTHbO TOBEEThCS MOYYTH, MOOAYUTH 1 3’ SICYBaTH B CYJOBOMY 3acCiJaHHI.
Jlokaszu, 310paHi CTOpPOHAMH, HE MOXKYTh TMOKJIAJaTUCA B OCHOBY BHPOKY Cyay (4u
IHIIIOTO KIHIIEBOTO CYAOBOTO PIillIeHHS). BUHSATOK CTaHOBIATH Ti BHMAAKH, KOJHU
JIOKa3W IIJT Yac PO3CIiayBaHHS 3700yBalOThCS B yMOBax CYAOBOI IpOIEAypH 13
3a0e3MeUYeHHsIM TIpaBa CTOPOHM 3aXWCTy Ha TMepexpecHuid aonuT. CBiTYCHHS
YYaCHHKIB KPUMIHAJIBHOTO MIPOBAJKEHHS Cyn OTPUMYE [UITXOM
«cynoroBopinas» [4, ¢.189].

Sk Mu Gaummo, Beydd MOBY IIPO TaKy 3acaay KPUMiHAIHHOTO MPOBAKCHHS,

K 0€3MOCEPEAHICTh TOCTIIKEHHS. .., 3aKOHOoAaBelb y Ha3B1 ctaTTi 23 KIIK Ykpainu
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Ta y i yactuHax 1 Ta 2 Bexe MOBY IpPO JOCHIIKEHHS B Takuil cnoci0 MokKas3aHb,
pedeil 1 JOKyMEHTIB.

[Tokazanns 3rigHo 13 yactuHoO 2 ctatTi 84 KIIK Ykpainu sik 1 peyoBi 10ka3u,
JOKYMEHTH, BUCHOBKM €KCIEPTIB € MPOLECYyaTbHUMHU JKEpenaMu aoka3iB. ToOTo 13
MOKa3aHb, PEYOBUX JOKa31B, TOKYMEHTIB, BUCHOBKIB €KCIIEPTIB CIIIIUUi, MPOKYPOP,
CHIUui cyaas 1 ¢y deprnaroTh (akTU4HI AaHi, sIKI MalOTh BIAMOBIJATH 4acTUHI 1
ctarti 84, crartsam 85, 86 KIIK Vkpainu. Ilpu npoMy, Ha BiIMIHY Bij CIIIIYOro Ta
IPOKypopa, Kl 310paHi Ha TOCYAOBOMY PO3CIIyBaHHI I0Ka3U BUKOPUCTOBYIOTh JIJIs
OOTpYHTYBaHHS Ta MPUHHATTS BIACHUX MPOIECYATbHUX PIIICHB JIMIIE Ha I CTail,
cyn Bu3Hae (abo X HE BHU3HAE) (aKTHYHI JaHl 13 TPOIECYyaTbHUX JDKEpel
HAJICKHUMH, JOIMMYCTUMUMHM, IOCTOBIDHUMH Ta JOCTATHIMH JOKa3aMM ITiCHsA iX
0e31MoCepeTHHOTO JOCIIHPKCHHS Ta, BU3HABIIHA TaKHUMHU, 1110 BiIIOBIIaIOTh BKa3aHUM
KPUTEPIisiM, TIOMIIIIA€ 1X B OCHOBY JIJIsl MPUHHATTS BIIACHUX KiHIIEBHX MPOIECYaTbHUX
pillIeHb Ha CTaJlii CYI0BOTO PO3TIISALY.

Bapro nigkpecnutu, 1mo JOCHITHUKH, sIK1 TJIMOIIEe ONpalboBYBaIH 1€ MUTAHHS
Bi3HauatoTh, mo €CIIJI BupimmB, 1110 BU3HAHHA CYJOM JOIYCTUMOCTI IIPOTOKOJIIB
31 cramii po3ciimyBaHHS 3 €IMHOK METOK MpeJ SBUTH CBiIKaM iXHI IOIEpeHi
CBIAUEHHS, He MOXHa BBakatu mnopyiieHasMm crarti 6 €KIIJI («Ninn-Hansen v.
Denmark») [4, ¢.189].

3aranom, BiamoBigHO a0 yactuHu 1 crarti 95 KIIK Vkpainu mokazanHs — 1e
BIJIOMOCTI, $Ki HaJalOThCI B YCHIM ab0 mNHCHhMOBIM (opMmi Imijg dYac IONUTY
MiI03pI0OBAaHUM, OOBHHYBAUYCHHM, CBIAKOM, MOTEPITUIMM, €KCIIEPTOM IIOAO0 BiIOMHX
iM OOCTaBHH y KpUMIHAJIBHOMY MPOBAKEHHI, 10 MAalOTh 3HAYCHHS ISl IHOTO
KPUMIHAIBHOTO TMPOBAKEHHS. SIK BXKE BCTAHOBJICHO, IMiJl Yac CYJOBOTO PO3TIISAIY
MOKa3aHHs CyJ OTpuMye B ycHiil ¢opmi. [Iogo migo3proBaHOrO, 0OBHHYBAaYEHOTO,
MOTEPITJIOTO, TO JaBaTH TMOKA3aHHS II€ iX MpaBo, MO0 CBIJKa Ta eKcmepra Ie iX
000B’s130k. Cya MOXe OOIpYHTOBYBAaTH CBO1 BUCHOBKH JIMIIIC HA TIOKA3aHHSX, SKI BiH
Oe3nocepeIHbO CIPUKUMAB IiJT Yac CYJAOBOTO 3aciJaHHs a00 OTpUMaHHUX Y MOPSIKY,

nependoaueHomy crarrero 225 KIIK Vkpainu. Cyjn He BipaBi OOIpyHTOBYBATH CYIOBI
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pIIICHHS TOKa3aHHSIMHU, HAJaHUMH CJIII4OMY, TPOKypopy, ab0 MOCHIaTHCS Ha
Hux (ctartsa 95 KIIK Ykpaiun) [6].

Ha miii moryisi, TakKuMHU 3aKOHOJABYUMH TTOJOKEHHSMH KOTHUM YHMHOM HE
HIBEJIIOETHCS  «BapTICHICTB» THUX JIOKa3iB, sKi cQopMoOBaHI Ha JIOCYJOBOMY
PO3CIiayBaHHI, IK BBOXKAIOTh OKpeMi TOoCaiaHuku [1, ¢.82-86; 2, c.151-156], Ha 1m0 5
BKE 3BepTaja yBary Ha MOYaTKy CBOiX HAyKOBUX po3ayMiB, a ctaTTi KIIK Ykpainu, a
BIJIMOBIAHO 1 KpUMIHAJIbHA MIpoLieCyallbHa TISIbHICT, CEPE]] IHIIOTO, PUBOAATHCS Y
BIJIMOBIIHICTh 10 TaKOi 3acaJil KPUMIHAJIBHOTO MPOBAKEHHS, SIK 0€3MOCEePEeIHICTh
JOCIIIXKEHHsI TOKa3aHb, peuei 1 JOKyMEHTIB CyJIOM.

3 ornsaay Ha 1€ J03BOJIIO COO1 HE TTOBHOKO MIPOIO MOTOJIUTHUCS 13 TE3010, 10
«crmiguuid abo MPOKYpop HE Y 3MO031 OJTHOOCOOOBO HAJIC)KHUM YHUHOM OIIHUTH 1
NEPEBIPUTH JIOKAa3WM TOBHMM o00csroM. Ha crpaBHICTh TakuX ONEpAIliii CYTTEBO
BIJIMBAa€ HHU3Ka YWHHUKIB, 30KpeMa colliaibHa TO3HUIlisl CYyO’ €KTIB JIOKa3yBaHHS,
HasSBHICTh TpOlleCYallbHOTO 1HTepecy Ta 1H. [lpumipom, caigumii CHUIIO0 CBOTO
(GYHKITIOHAJIBHOTO TIPU3HAYCHHS Y KPUMIHAIBHOMY Mpolieci He MOKe OyTH BUIBHUM
B MEPEBIPIll Ta OIIHIOBaHHI JI0Ka3iB. [IpnOIM3HO B TaKOMY CTaHOBHIII 1 TIPOKYPOP,
1] TIPOLIeCYalbHUM KEPIBHUIITBOM SIKOTO MPOBOAUTHLCS po3ciimyBanHs» [1, ¢.83]. 3
orjsany (DYHKITIN, sIKI peai3oBYIOTh CIIAYHH, MPOKYPOP, HE BAPTO BECTH MOBY IIPO
«BMOTY» YU «HE 3MOTY» IIMX YYAaCHHUKIB HaJIe’KHUM YMHOM OI[IHUTH J0Ka3u. Tak sk
byHKIIS Ccyay 3AIMCHUTH TaKy KIHIEBY OIIIHKY Ha TMpPeIMeT HaJeKHOCTI,
JIOTTYCTUMOCTI, JTOCTOBIPHOCTI Ta JOCTAaTHOCTI TMepesi OOIPYHTYBaHHSM CBOiX
BHCHOBKIB.

VY HaykoBHX MyOJIKaIiAX Ta HA PiBHI AUCEPTALIMHUX JOCTIIHKEHD 3BEpTaIacs
yBara, IO MOKa3aHHS OTPUMYIOTBhCS TaKOXK 1 B XOJI CIiIUuX Ta cymaoBux aiit [10; 2,
c.152; 11]. 3rimHa i3 HAYKOBOIO MO3MIIIEIO0, IO «3aKOHOAaBYa Ne]iHIIIA MOKa3aHb B
KpUMIHATbHOMY TIPOBaJUKEHHI B SIKOCTI 11X 1MAHEHTHOI O3HaKM BKIIOYA€
MpoLeCyaIbHUI MOPAIOK iX OTpUMaHHSA — B XOA1 AonuTy» [2, c.152]. IIpu upomy,
BPaxOBYIOUM BCE BUKIIQJIEHE MHOIO BHIIIE, HE MOXY 3alepeuuTH W TOH (akT, 110
TBEPJ/KEHHSI y4acHUKa CHiq4yoi (po3UIyKOBOi) [ii, sIKi 3pOOJeHI He JuIIe Mif 4ac

JOMUTY, a W MiJl Yac MPOBEJAEHHS CJIITYOT0 €KCIEPUMEHTY, MPOBEICHHS €KCIEPTU3U
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TOILO € MOKAa3aHHSMM TAKOI'0 YYaCHHUKA CIIIUOI (PO3IIYKOBOI) Aii Y 3HAYEHHI CTaTTI
23 KIIK VYkpainu. [Ipu npomy, BiIMOBIAHO 10 MojoxkeHb yacTuHu 4 crarti 95 KIIK
CyJl HE BIpaBi OOIPYHTOBYBATH CYJIOB1 PIlICHHS MOKa3aHHAMH, HaJJAHUMH CIITIOMY,
MIPOKYpOpy, ab0o mocwyiatucs Ha HUX. TOMy CyJl NMOBHHEH O€3MOCEepeIHhO B XOi
BIJIMOBITHOTO JOMUTY OTPUMATU YCHO MOKa3aHHA, sIKI O pO3KpPHUBAIM CYTh 1 3MICT
O3HAYEHUX BUIIE TBEP/KEHb YYaCHHMKA CIJI401 (PO3MIyKOBOi) Mii, siKi 3p00JIeH] i
Jac JIONUTY, MPOBEJCHHS CIIITY0T0 EKCIICPUMEHTY, MPOBEACHHS EKCIIEPTU3H TOIIO Ta
JIOCIIIIUTH 1X.

Bapro 3acrepertu, 1o y mporeci Takoro JOCIHIPKEHHS MOKa3aHb CYJIOM CJIiJl
PO3MEKOBYBAaTH MOro 13 JOCHIDKCHHSM JOKYMEHTIB, ajKe TMpU O3HAYEHIH
TISUTBHOCTI CYJTy *KOJTHUM YMHOM HE BUKJIIOUAETHCS Oe3MocepeHe AOCTIHKCHHS HUM
1 TOKYMEHTIB (710 SIKHX, C€peJ 1HIIIOTO, BIATOBIAHO A0 MyHKTY 3 4yacTUHU 2 cTaTTi 99
KIIK VYkpainu HanmexaTh ¥ MPOTOKOJM MPOIECyaIbHUX JIA Ta JOJATKUA JO HUX).
[IpoTokomu chiquux (pO3IIyKOBUX) i Ta 1HINI JOJydYeHI 10 MaTepiajiB
KPUMIHAJIBHOTO TMPOBAKEHHS JOKYMEHTH, SIKIIO B HUX BUKIAJCHI YU MOCBITYEHI
BIIOMOCTI, 10 MalwTh 3HAYEHHS I BCTAHOBJICHHS (akTiB 1 o0O0CTaBUH
KPUMIHAIBHOTO TIPOBAKCHHS, TIOBUHHI OyTH OTOJIOIIEHI B CyJIOBOMY 3acCiJlaHHI 3a
IHIIaTUBOIO Cyay abo 3a KIONMOTaHHSM YYaCHUKIB CYJOBOTO TPOBAKCHHS Ta
npen’sBICHI Il O3HAMOMIICHHSI Y4YaCHHUKaM CYyJOBOTO IPOBAXKEHHs, a B pasi
HEOOXITHOCT1 — TaKOX 1HIIMM YYaCHHKaM KPHUMIHAJIBLHOTO MPOBaKeHHS (dacTuHa 1
crarti 358 KIIK Ykpainwn) [6].

[Ipu omucanomy BwWIle CTaHi pedyeil 0COOMCTO B MEHE AMCOHAHC BUKIIUKAE
gactuHa 3 crarti 349 KIIK Ykpaiau, e 3a cyaoM 3akpiljieHO MpaBo, SKIIO MPOTH
IIOTO HE 3aMepevyyioTh YYaCHHKH CY/IOBOTO MPOBAKCHHS, BU3HATH HEIOITHHUM
JOCIIHKCHHSI TOKA31B M0/I0 TUX OOCTaBUH, SIKI HIKUM HE OCTIOPIOIOThCs. [Ipu nibomy
CyZl 3’SCOBY€, Y MPABHIBHO PO3YMIIOTh 3a3HAauCHi 0COOM 3MICT WX OOCTAaBWH, Yd
HEMa€ CyMHIBIB y TOOPOBUIBHOCTI 1X MO3HIII, a TAKOX PO3’SACHIOE 1M, IO Y TAKOMY
BUIMAJIKy BOHU OyAyTh 1M030aBJI€HI IIpaBa OCKAPKUTH 111 OOCTaBUHU B aleIsIAHOMY

nopsiaky [6].
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Mae pauito 13 gaHoro npuBogy B.M. TepTHIIHUK pe3lOMyrOYM, IIO0 TakKe
CHPOIIEHHS CYJOBOTO PO3MISIAY MOXE CHPUYUHUTH CYIOBI TOMHJIKH 1 CyNEepEeYUTh
NpUHIMIY, 110 nporosomenuit y cratti 23 KIIK Vkpainu [8, c.53].

Bucnosku. Y nopiBusiHHi 13 KIIK 1960 poky y unnHomy KIIK Vkpainu gemio
3MIHEHO aKIEHTH Yy 3HAYMMOCTI Ta CIIBBIJHECEHHI JOCYAOBHX Ta CyJOBHX CTaaid
KPUMIHAJIBHOTO TMPOBA/KECHHS, a TAaKOX MIIAXOAW A0 TUX (PAKTUUHHUX JaHHX, SKi
oTpuMmyroThes 'y mnepeabauenomy KIIK mopsaky, Ha miacTtaBl SIKMX CHITYUH,
IPOKYPOP, CIALTIUIN CYIAs 1 Cyl BCTAHOBIIIOIOTH HAsIBHICTh YU BIJCYTHICTH (PAKTIB Ta
o0CTaBHH, 1[0 MAlOTh 3HAYCHHS IS KPUMIHAJIBHOTO MPOBADKEHHS Ta MiJIATAIOTh
JIOKa3yBaHHIO, 1 sik1 BiAnmoBiaHO A0 yacTunu 1 crarti 84 KIIK Ykpainu € qokazamu.

O6uaBi crtanii, MOCYAOBE PO3CIiyBaHHS 1 CYAOBUW PO3IJISIA, HE MOXYTh
NOPIBHIOBATHCS, TPHUPIBHIOBATHCS 4YH JIOMIHYBaTH, ajpKe II€ OKpeMi eTamu
KPUMIHAJIBHOT MPOIECYaabHOI AiSILHOCTI 13 MPUTAMAHHUMH JIUIIC iM yYaCHUKAMH,
CTpPOKaMH, TMPOIEAYPOI0, MPOIECYyaAIbHUMH pilieHHsIMUA Tolno. Crtajii, yTBOPIOIOYHU
€IMHY CHCTEMY IMPOBA/DKEHHS, MPUXOASYM Ha 3MIHY OJHA OJAHIN, y KIHIEBOMY
pe3ynbTaTi MarTh Tepel co00w I BUPINICHHS 3aBIaHHS KPUMIHAJIBLHOTO
npoBakeHHs, ski yHopMmoBaHi y ctaTtTti 2 KIIK VYkpainu. HackpizHoro MeTorw €
BCTAHOBJICHHS ICTUHHU.

VY pycai miaxoay cTaaiifHOCTI MPOBAKEHHS PO3IOILI I0Ka31B Ha JOCYIOBI Ta
CyJIOB1 € BUIIPaBJIaHUM 1 CIIAYy€E 13 TUX IOJOXKEHb, AKI 3akiaaeHi y unHHoMy KIIK
VYkpaiau. @akTu4Hi JaHi, SKi TOBUHHI BimoBigatk 9acTuHi 1 ctarTi 84, ctaTTsaMm 85,
86 KIIK Ykpaiau ¢hopMyIOThCS Ha PI3HUX CTaAISIX KPUMIHATIBLHOTO MPOBAKEHHS, SIK
OT JIOCYJOBE pO3CIiIYyBaHHS Ta, BIAMOBIAHO, cymoBuii po3risa. [lpouenypu ix
OTPUMAaHHS B OJHUX BUITQJIKAX MAIOTh BIIMIHHOCTI, a B iHIITUX € OJTHAKOBUMHU.

Ha nocymoBoMy po3sciigyBaHHI OJHUM 13 CTIOCOOIB OTpuMaHHs (30upaHHs) Ta
MEPEeBIPKU JTOKA3iB € Ciimdi (PO3NUIYyKOBi) 1ii, SIKi HE MOXYTh MPOBOJUTHUCS TMICISA

3aKiHYEHHS CTPOKIB JOCYZOBOTO PO3CHIAyBaHHSA, KpiM iX TMPOBEJAEHHS 3a

JTOPYUYCHHSIM CyAy Y BHUIIQJIKaX, MepeadadeHux 4acTuHOK TpeThoto ctarTi 333 KIIK

VYkpainu.
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Y cynmoBoMmy po3risiii  MEPEBIPSAIOThCA  JOKa3W, SKI  4YepmaeMo 13
MpoIECyaIbHUX JKEped: TMOoKa3aHb, PEUOBUX JOKa3iB, JOKYMEHTIB, BUCHOBKIB
eKCIIepTiB (a He MPOCTO B1IOMOCTI, SIKI OTPUMaH1 Ha JOCYAOBOMY PO3CIiyBaHHI YU
iH(dopMallis, SK BBAXKAIOTh OKpeMi AOCHigHUKH). [lpu 1mpomy nuie cyj KiHIIEBO
MOX€ BH3HATH I1X HAJICKHUMH, JONMYCTUMHMH, JTOCTOBIDHUMH Ta JIOCTaTHIMHU
noka3zamu. CrnocoOoM MepeBipKH LKUX JOKa31B € CyAOBO-CIIAYI1 Jii, Cepes sSIKUX YlIbHE
MicIe 3aiiMalOTh AONMUTHU pi3HUX BUAIB (cTaTTi 351-354, 356 KIIK Ykpainn).

CBOE€10 4eproro Cy0Be 00CIi0HCeHHs TOKa31B 3AIMCHIOETHCS HE JIUIIIE IUISIXOM
NPOBEJICHHS CYIOBO-CIITUMX [, a ¥ TUIIXOM JOCHIDKCHHS PEYOBHX JIOKAa3iB
(crarts 357 KIIK), mocmimxenus nokymeHtiB (ctartst 358 KIIK), mocnimxeHHs
3BYKO- 1 Bifeo3anuciB (ctatts 359 KIIK), koHCcynbTallii Ta po3’siCHeHHsI crieliaaicTa
(crarts 360 KIIK). CynmoBe mociikeHHs JA0Ka3iB, CEpej 1HIIOro, Mae BiAOyBaTUCS
BIJIMOBIIHO JI0 TaKoOi 3acajJd KPUMIHAJIBHOTO IPOBAKEHHS, K O€3MOCcepeHICTh
JOCJIIJDKeHHsT TIoKa3aHb, peuedd 1 mokymeHTiB (crarts 23 KIIK). Cyn mocmimxkye
nokaszu OesnocepenHbo. [lokazaHHsS y4aCHHUKIB KPUMIHAJIBHOTO TMPOBAHKEHHS CYII
oTpuMmye ycHO. He MoxyTh OyTH BH3HaHI JOKa3aMW BIIOMOCTI, III0 MICTSATHCS B
MOKa3aHHAX, pedax 1 JOKyMEHTax, SKi He Oyau mIpeamMeTroM Oe3rmocepeHboro
JTOCIIJDKEHHsST cyay, Kpim Bumnankis, nependadenux KIIK VYkpaiau. Cymx mMoxe
NPUAHATH K JIOKa3 MOKa3aHHS 0ci0, SKI HE JalTh iX OE3MOCepe/IHbO B CYJIOBOMY
3acigaHHi, auie y Bumnaakax, nepeadaucaux KIIK Ykpainu [6].

TBepmkeHHs: yyacHUKa ciimuoi (po3IIykoBoi) 1ii, siki 3po0JeH] HEe JIUIIE i
yac JONUTY, a ¥ Ml Yac MPOBEACHHS CIITYOT0 EKCIIEPUMEHTY, IMPOBEIACHHS
EKCIIePTU3U TOINO € TIOKa3aHHAMH TAaKOTO YYacCHHMKA CHimuoi (po3urykoBoi) mii y
sraueHHi ctarti 23 KIIK Ykpainu. [Ipu ipomy, BIAMOBIAHO 0 MOJ0KEHb YacTUHU 4
ctarti 95 KIIK cyn He BmpaBi OOTpyHTOBYBATH CyNOBI PIIEHHS TOKa3aHHSIMH,
HAJAaHUMHU CIIAYOMY, TPOKYpopy, abo TocHiaTHUCS HAa HUX. ToMy Cya TOBHHEH
0e3mocepelHb0 B XOZ1 BIATMOBIIHOTO JOMHUTY OTPUMATH YCHO TOKa3aHHSA, SKi O

PO3KpUBAIM CyTh 1 3MICT O3HAYEHHUX BHINE TBEPKEHb Y4YaCHUKA CIIAYOT
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(posmiykoBoi) faii, sKi 3poOJeHi Wi Yac JONUTY, MPOBEJACHHS CIITYOro
EKCIIEPUMEHTY, MPOBEACHHS SKCIIEPTU3U TOIIO Ta JOCTIIUTH iX.

Bapto 3acrepertu, 1o y mporeci Takoro JOCIHIKEHHS MOKa3aHb CYJIOM CIIijl
pPO3MEXOBYBaTH HOro 13 JAOCHIIDKEHHSIM JIOKYMEHTIB, a/Ke€ TMpU O3HAYeHIH
TISTTBHOCTI CYJly KOJHUM YMHOM HE BHKJIIOUAETHCS 0€3MOCEepeIHE NOCTIKEHHS HUM
1 JIOKYMEHTIB (10 SIKMX, CEpell IHIIOro, BIAMOBIAHO 1O MYHKTY 3 4YacTUHH 2
ctatti 99 KIIK Vkpainu Hanmexxatb ¥ IPOTOKOJIU MPOIECyaIbHUX I Ta JOJATKHU 0
HUX).
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BponeBuubka O.M.,

JIOLIEHTKA Kaeapu KpuMiHaJIbHO-TIPABOBUX
JTUCIIUIUIIH

KaHIUJAT IOPUAUYHUX HAYK, JOLICHTKA,
aZBOKATKa

(VIvsiscorutl depoicasnull ynisepcumem
BHYMPIUWHIX CNPag)

I'o0euisn 1.T.,
aZBOKAaT
(AO «[ 0beuis ma napmuepuy)

IO MU MPOJOBXKXYEMO: 3ANIOBIKHUM 3AXIJT Y BUTJISAI
3ACTABU, TPUMAHHSA II1I BAPTOIO Y1 JIMIIE OBOBA3KU,
MNEPEJIBAYEHI Y. 5 CT. 194 KIIK YKPATHU?

BinmosimHo mo mopsnaky, BcranoBieHoMmy KIIK VYkpainu, mpu BupimieHHi
MUTaHHS PO 3aCTOCYBAaHHS 3aMO01KHOTO 3aXOMy Y BUTJISI TPUMAHHS TiJl BapTOIO
cmauuid  cyaas 3000B’si3aHUNA  BH3HAYMTH PO3MIP 3acTaBH, JOCTATHBOI JIJIA

3a0€3MeUeHHs] BUKOHAHHS MiJ103ptoBaHUM 000B’s13kiB, mnependaueHux KIIK, kpim
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KPUMIHAJIBHUX TPOBA/HKCHb IIOA0 3JI0YMHY, BYMHEHOTO 13 3aCTOCYBaHHSIM
HAaCWJIbCTBAa a00 TOTPO30I0 HOTO 3aCTOCYBaHHS; IIOJO 3J0YUHY, SKUH CHPUYMHHUB
3arubenb JIIOJWHM; MIOA0 OCOOM, CTOCOBHO $IKOi Y LbOMY HPOBAJKEHHI BXKE
oOupaBcs 3ano0iKHUN 3ax1]] y BUTJISA1 3aCTaBU, IpoTe OyB MopylieHui Hew (4. 3, 4
ct. 183 KIIK Vkpainn). Sk nependaueno 4.1 cr.182 KIIK Ykpainu, 3actaBa nossrae
y BHECEHH1 KOUITIB y TpOIIOBIM OAMHMII YKpaiHM Ha CHELiaIbHUA pPaxyHOK,
BU3HAUEHUN B MOPSAKY, BcTaHOBIeHOMY KaGiHetoM MiHicTpiB YKpaiHHu, 3 METOIO
3a0e3MeyeHHs] BUKOHAHHS Mi03PIOBAaHUM, OOBHHYBAUCHHM IMOKJIAJEHUX HAa HBOTO
00O0B'3KIB, MiJi YMOBOIO 3BEPHEHHS BHECEHHMX KOIUTIB Yy JOXOJ JepXaBu B pasi
HEBUKOHAHHS IIUX 00OB'S3KIB.

Otxe, yxXBajla CIITYOTO CYAJl MPO 3aCTOCYBaHHS 3amoODKHOTO 3aXody Y
BUTJIA/Il TPUMaHHS i BapTOI0 MAa€ KOMIUIEKCHUHM 3MICT 1, IO CYTi, BKJIIOYA€E JBa
pilleHHsT — Tepme 3 HUX Oe3MOCepPEeHbO CTOCYEThCS BUPIMICHHS NHTAHHSA TIPO
3aCTOCYBaHHS 3aM001KHOTO 3aX0/ly Y BUTJISAII TPUMAHHS MiJ] BApTOIO; APYre — MO0
BU3HAUEHHS pPO3MIPY 3acTaBH, JOCTaTHbOI, HA JYMKY CJIIAY4OrO CyIIi, s
3a0e3IeueHHs] BUKOHAHHS MPOIeCyaIbHUX 000B’A3KIB Mi03pI0BaHOr0 (200, 3 OTJISA Y
Ha HasgBHICTH o0OcTaBuMH, mependadeHux 4. 4 cr. 183 KIIK Vkpainu, mpo
HE3aCTOCYBAaHHS 3aCTaBU SIK MOXJIMBOI aJbTePHATHBY TPUMaHHIO Mg BapToro) [11].

Bignogigao 10 4.5 ¢1.194 KIIK Ykpainu gxmio mig 9ac po3riisny KIOTmOTaHHS
npo OoOpaHHS 3amoODKHOTO 3aXOJy, HE MOB'SI3aHOTO 3 TPUMaHHSM Il BapToIo,
MIPOKYPOP JOBE/IC HASABHICTh BCIX 00CTaBHH, Mepea0aYCHNX YaCTHHOIO MEPIIO0 ITi€T
CTaTTi, CIITYUIA CYIJs, CyJl 3aCTOCOBYE BIJMOBITHUMN 3armo0KHUN 3aXil, 3000B'13y€
M1103pI0OBAaHOT0, OOBUHYBAYE€HOT0 MPUOYBATU 32 KOKHOIO BUMOTOIO /10 CyAy abo 10
HIIIOTO BU3HAYEHOTO OpraHy Jep>KaBHOI BJIAJIM, a TAaKOX BUKOHYBaTH OJHUH a0o
KiUTbKa OO0OB'SI3KiB, HEOOXITHICTH TOKIAICHHS SKUX Oyja JOBeJeHA IMPOKYPOPOM.
Takumu 000B'I3KamMH, 30KpeMa, MOXYTh OyTH HEOOXIIHICTh NpPUOYBATH 10
BU3HAYCHOI CITy’)KOOBOT 0COOM 13 BCTAHOBJICHOIO MEPIOUYHICTIO; HE BiTydaTHCS 13
HACEJICHOTO MYHKTY, B SIKOMY BIH 3apeecTpOBaHUM, MPOXUBAE 4M mepedyBae, Oe3
JIO3BOJTY CHITYOTO, TPOKypopa abo Cyay; MOBIIOMIIATH CIIIT40TO, IPOKYpOpa UM CY/.I

Mpo 3MIHY CBOrO MiCIsl MPOKUBAaHHS Ta/abo Miclsi poOOTH, YTPUMYBATHUCS BIJ
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CHOUIKYBaHHSI 3 OyJb-KOIO 0CO000, BHU3HAYEHOIO CIIIYUM CYIJEl, CyaoM, ado
CHUIKYBaTUCS 3 HEIO 13 JOTPUMAHHSAM YMOB, BUSHAUYEHHUX CIITUUM CYAJICI0, CYIIOM,
HE BIJBIAYBAaTH MICIs, BU3HAUCHI CIIIUUM cyiero ado cyaom tomo [10]. 3riguo 3
4.6 c1.194 KIIK VYkpainu o00B'si3kHM, nependavyeHi 4aCTMHOKO M'SITO0 1€l CTaTTi,
MOXXYTb OyTH TOKJIaJIeH]1 Ha MiJI03PIOBAHOI0, OOBUHYBAYEHOI'O0 Ha CTPOK HE OUIbIIe
JBOX MICAIIB. Y pa3i HEOOXIHOCTI Ie CTPOK MOKe OYyTH MPOJIOBXKEHHUM 3a
KJIOMIOTaHHSM MPOKYypopa B MOpsaky, nepeadadenomy crtarreto 199 KIIK Ykpainu
(sxa BU3HAYa€ MPOLEAYPY 3BEPHEHHS 13 KJIOMOTAHHSM IMPO MPOIOBKEHHS CTPOKIB
TPUMaHHS M1 BapTOlO SK 3ano0BKHOro 3axoay). Ilicas 3akiHYeHHS CTPOKY, B TOMY
YUCJI1 TPOJIOBXKEHOT0, HA KWW HA T103PIOBAHOT0, 0OBUHYBAUCHOTO OYIIU MOKJIA/eH]
BIZIMOBIAH1 00OB'SI3KM, yXBajia PO 3aCTOCYBaHHS 3a00KHOTO 3aX0/y B 11 YaCTUHI1
IPUITHHSIE CBOIO /1110 1 000B'SI3KM CKACOBYIOTHCS.

Jlesiki TpaBHUKW BKa3ylOTh, IO 3acTaBa € OE3CTPOKOBUM 3amoO0iKHUM
3aX070M; 3aKOH He mepeadadae HEOOXIMHOCTI ii MPOJOBXKEHHSA (HAa BIIMIHY,
HAMpPHUKIJIAJ, BiJl TPUMaHHS IMiJ BapTol abo goMamniHporo apemrty) [1], a Tomy €
CyJlOBa IMpaKTHKa MPO 3BEPHEHHS JO CIITYOro CYIJl YU CyAY 13 KIOMOTaHHSIM IpO
MPOJIOBKEHHS CTPOKY i1 000B’s13KiB, nependoaucHux 4. 5 cr. 194 KIIK Ykpaiuu [8].
B okpemux pimeHHSX CyAy € 4iTKa BKa3iBKa, 1[0 3 MOMEHTY BHECCHHSIM 3aCTaBH
MiJO3PIOBAaHUN BBAXKAEThCSI TAaKHUM, JIO SKOTO 3aCTOCOBAHO 3aIlo0KHUN 3aXim y
BHTJIsI1 3acTaBu [9].

«Kopinp 3ma» mpuxoBanuii qume B 1. 6 cr. 195 KIIK Vkpainmu, a came,
000B’sI3KM Tepe0aveHi IIEI0 CTaTTeI0 MOXKYTh OYTH MOKIIAeHI Ha CTPOK HE OLIbIIe
TBOX MicsIiB... [Tic/is 3aKiHYEHHST CTPOKY, B TOMY YHCIIi MPOJIOBKEHOTO, HA SIKUW Ha
ITiI03PI0OBAHOI0, OOBHHYBAYCHOTO OyIM TOKJIA[CHI BIAMOBIIHI 00OB’SI3KH, yXBaja
PO 3aCTOCYBaHHS 3amMoO01KHOTO 3aXONy 8 Yill YacmuHi IPUIHHSIE CBOIO [0 1
000B’I3KM CKaCOBYIOTBHCS.

Jlesika cynoBa NpakTHKa, caM€ TaK il MOYKHA Ha3BaTH, BUXOJASYU JIWIIE 3

BU3HAYEHHSI «B 1[I YaCTHHI» MOPOJINa TOMUIKOBY MPABOBY KOHCTPYKIIIIO 3a SIKOIO,
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3acTaBa MICis CIUIMBY CTPOKY IOKJIAJEHUX OOOB’SI3KIB, IPOJOBXKYE 3a0e3medyBaTu
3arajibHuil 000B’ 130K BUKOHAHHS BUMOT CJI1I4OTO/TPOKYpOpa.

[Ipore, sxmo posknactu m. 6 ct. 195 KIIK VYkpainu Ha oxkpemi mnpaBoBi
KaTeropii, Bce CTaHe 3pO3yM1iJIO, 1 JOBOJII JIETKO JIMTH BUCHOBKY, IIIO BCE K TaKH 31
CIUIMBOM CTPOKY TMOKJIaJeHuX OOOB’s3KIB, 3acTaBa Mae OyTH TIOBEpHYyTa
3aCTaBOJIABLIIO 1 BOHA HE € O€3CTPOKOBOIO, a CaMe:

1) 3acTaBa 3a0e3rnedye JIMIe «IOKJIAJeH1» BIJAMOBIIHI OOOB’SI3KH, II€
nepeadadeHo camoro crarrero. OO0B’SI3KM OKIAAAI0ThCS JIUIIE YXBAJIOKO CYY;

2) NpaBoBa K TPHPOJA 3araJlbHOrO0 OO0OB’SI3Ky BHKOHAHHS BHMOT
CJTITY0TO/TIPOKYpOpa, SKWUH 3TiJHO TOMUIKOBOI Cy/JOBOi MNPaKTUKH Havye O TO
NPOJOBXKYE 3a0e3MeuyBaTHCh 3aCTaBOIO, ITCISA CINIMBY TMOKJIAJACHUX YXBaJOIO
000B’SI3KIB, HE TIOJISITAE y «IOKJIaJeHHI» Ha oco0y gaHoro o0oB’s3ky. [IpaBoBa
NPHUPOJAa 3arajbHOr0 OOOB’SI3KY BUKOHAHHS BHUMOTI IIOJISITA€E Yy «BUHHKHEHHI»
000B’sI3Ky Y 3B’SI3KY 13 HAOYTTSAM 0COOOFO0 MTEBHOTO CTaTyCy [6].

B V3araibHeHH1 CynoBOT NPaKTUKU WIOA0 PO3TISAY CIITYUM  CYIJIEIO
KJIOTIOTaHb MPO 3aCTOCYBaHHS 3aXO1B 3a0€3MeUYeHHs] KPUMIHAIBHOTO MPOBAIHKEHHS
Big 07.02.2014 p. [2] Bkasyetbes, mo KIIK Ykpainu ne nepedbauac MOXKIUBOCTI
3BEPHEHHS 13 OKpeMuM KIONOMAHHAM NPO NPOOOBHCEHHS CMPOKI6 BUKOHAHHS
0008°53Ki6, a TOMY 3a HEOOXITHOCTI NMPOJOBKEHHS IIHOTO CTPOKY 3BEPHEHHS 10
CIITUOTO Cyaai opOPMITIOIOTHCS JIMIIE 3a KJIOMOTAHHSM IPO MPOJIOBKECHHS CTPOKIB
i 3am001KHOTO 3aX0y.

Ocp nuiie nesKi MPUKIAIU CyI0BOT PAKTUKH, 1€ CIITYHA 3BEPTAETHCS 10 CYIY
13 KJIOMOTaHHSM TIPO TMPOJOBXKEHHS camMoro 3a0DKHOTO 3axoAy (TpUMaHHS Tij
BapTOI0 3 aJbTEPHATHMBOIO 3aCTaBH 4YHM 3aCTaBH), a HE 13 KJIOMOTAaHHAM TIPO
IIPOJIOBXKEHHS CTPOKY 000BS3KiB, mepeadadeHux 4. 5 cT. 194 KIIK Ykpainu:

1) «16.07.2019 poxy mo XOPTHIIBKOTO PalOHHOTO CYAy M. 3amopixKs
HAJIAIIIO KIOMOTAHHS CIITYOr0 MPO MPOJAOBXKEHHS CTPOKY il 3am001>KHOT0 3aX01y
y Bursial 3actaBu 'y BimHomeHHi OCOBA 1, ne cya yxBaluB Take KIOMOTaHHS

CJIIIYOTO MPO MPOJOBKEHHS 3alI001KHOTO 3aX0/y Y BUTJIS1 3aCTaBU 3a10BOJIbLHUTH

[7];
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2) «10 baOymkiHCbKOro pallOHHOro cyay Micta JIHIMpONEeTPOBCHK,
HAJIMIUIO KJIOMOTaHHS MpPOKypopa BIAAUTY NOpoKypaTypu JHIIpOneTpoBCHKOi
obnacti Jlucronmana A.M. npo npodogaicenns cmpoky 3anoidcHo2o 3axo0y y 6ueasioi
mpumanusa nio eapmoro mino3proBaHoMy OCOBA 1. Ockiibku OOIpYHTOBAHICTh
migo3pu, mnosimomsienoi OCOBA 1 Ta mpasomipricms 3acmocosanozo 00
ni003pr08aAH020 YXBAN0H CIOU020 CYOOi 3an0DIiNCHO20 3aX00V Y U210l MPUMAHHS
nio 8apmoro 3 BUHAYEHHAM PO3MIPY 3acmasy MIATBEPAXKYEThCS OTPUMAHUMU B XO1
JOCYZIOBOT'O  PO3CIiAyBaHHS JIOKa3aMH, a TaK0X HEMOXKIIUBICTh 3aBEpIICHHS
JIOCYZIOBOT'O PO3CIIAYyBaHHS B 4-X MICAYHUN TEPMIH yepe3 0COONIUBY CKIAAHICTh Ta
0araToemizoAHICTh KPUMIHAJIBHOTO TIPOBA/KEHHS Ta KUIBKICTh M103PIOBAHUX,
NPOKYPOP NPOCUMb NPOOOBHCUMU paHiule 00paHuli 3anodidcHull 3axio ma cymy
sacmasuy [3];

3) «rpokypop 24.04.2019p. mnonaB xionomanHs NPoO  NPOOOBIHCEHHS
oosunysauenomy OCOBA 3 cmpoky mpumarHs nio apmoio, 3 8USHAYEHHAM POIMIDY
3acmasu B cyMi 680 po3MipiB MPOKUTKOBOTO MIHIMYMY JJISI TIpalie3aTHUX 0cioy» [4]
- OJHA TYT CIiJ BKa3aTH, II0 OpPraH JIOCYJOBOTO PO3CIITyBaHHS 3BEPTAETHCS 13
KJIOTIOTaHHSM TIPO MPOJOBKEHHS CTPOKIB TPUMAaHHS ITiI BApTOIO 13 aJbTEPHATUBOIO
3aCTaBM y TOMY BHIAJKY, SIKIIO TakKa 3acTaBa He Oyja BHECEHa BIAMOBIAHO 0
MOTIEPEIHIX YXBaJl MPO 3aCTOCYBAaHHS YW IMPOJOBXKECHHS 3amo0DKHOTO 3aXOny:
«o6BunyBaueHoMy OCOBA 1 mnpomOBXKUTH CTPOK TpHUMaHHS TMiJ BapTOl Ha
mrictaecar nHiB - 10 09 BepecHs 2019 poky BkitouHo. Po3mip 3acTaBu, 3MeHIIIEHUN
yxBasioto cyay Bim 04.10.2018 p. 88100 (BicimumecsT BiciM THCSY CTO) TpH.,
JOCTaTHBOI JUTsl 3a0e3MeUeHHs BUKOHAHHS HUM OOOB fA3KIB 3ajUIIUTH O€3 3MiH. B
pasi eénecenusn 3acmasu Ha oosunysauernozco OCOBA 1 6yde nokiadeno Hacmyni
0006 s3Ku. . . »[5].

MoskeMo 3poOUTH BHUCHOBOK, IO CyJOBa MPAKTHKAa 3 MPUBOAY IMPOJIOBKCHHS
CTPOKY 3amo01KHOTO 3aXOAy TPUMAHHS IiJ BapTOIO 13 aTbTEPHATUBOIO 3aCTaBU Ta
MOKJIAJICHHSIM Ha MiJ03PI0BAHOT0/00BUHYBAYEHOTO BIAMOBIIHUX OOOBSA3KIB Yy pas3u

BHECEHHS TaKoi M0 YKpaiHi € HEOJHO3HAYHOIO.
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Bbyanakosa K.E.,
acripaHTka kKadenpu KpUMIHAIBHOTO IPOLIECY
([ninponemposcoxuii depoicasruii yHigepcumem HYmpiuiHix cnpas)

HaykoBuii KepiBHUK:

dexqyenko B. M.

npodecop kadenpu KpUMiHATBLHOTO IPOLECY

bakynbTeTy MiArOTOBKH (PaxiBIliB

JUTSL OPTaHiB JIOCYIOBOTO PO3CIIiTyBaHHS

([ninponemposcoxuii depoicasruii yuisepcumem HympiuiHix cnpas)

3ACTOCYBAHHS TIPAKTUKH €EBPOIEMCBKOI'O CYY 3 IIPAB
JJIOANHU Y KPUMIHAJIBHUX IMTPOBA/IKEHHAX IIOJ10
HEITIOBHOJIITHIX

3acTocyBaHHSI KpalluX MDKHAPOAHUX MPAKTHK Yy cdepl 3a0e3nedeHHs mpaB
JIOJIMHYU, 30KpeMa MpakTHUKu €Bporenchkoro cyay 3 npas monuuau (gam — €CILI)
HaOyBae BCe OUIBIIOTO PO3MOBCIO/KEHHS Y BITYU3HAHOMY KPUMIHAIIBHOMY IPOIIECI.
[ skmo st 3AIACHEHHS HAJIEKHOTO CYIOBOTO KOHTPOJIO — 3BEPHEHHS 0
IpEIeCHTHUX PIICeHh MIKHAPOJHHUX IHCTUTYIIIM BXKE HE € HOBAIli€l0, TO HAa PiBHI
3actrocyBanHsi mnpaktukn €CIIUJl  y KpuMiHampHUX  TMPOBAKEHHSIX  I[0JI0
HEIMOBHOJIITHIX — MOTPeOy€e HAYKOBOTO JOCTIIKEHHS Ta 0OTOBOPEHHS.

AHaji3 JOCHDKEHb 3a JIaHUM HampsMOM CBIIYHTH, 0 TeMa IPaKTUKH
€Bponencrkoro cyny 3 mnpaB moauaun (€CILJI) B misnpHOCTI OopraHiB OCYT0BOTO
po3ciimyBaHHS cTae Bce Ounmbm aktyanpHOW0. Pimenns €CIUI, ski cTocyroThes
KOHCTATaIlli MOpymIeHHs YKpaiHowo B3ATHX Ha ceOe 3000B’s3aHb, € BU3HAYAILHUMH
JUTSL 3aCTOCYBaHHS TMPAKTUKU 3TaJlaHOr0 CyAy B YKpaiHi. Y mepeBakHIHW OUTBIIOCTI
BuUnaakiB BukoHaHHs pimeHb €CIIJI, y AKUX KOHCTaTOBAHO MOPYIICHHS YKpaiHOIO

B3ATHX Ha cebe 3000B’s13aHb, MOTPeOye BXKUTTS 3aXOJIB 3araibHOTO xapakTepy. Ha
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piBHI HayKOBMX MyOJIKal[ii TWTaHHA 3aXHUCTy IMpaB JIOJUHU JOCIIIHKEHO
B.®.borikowm, FO.M.I'poiieBum, H.JI.Ipo3noBuy, A JlyGiHChKUM,
B.C.3enenenpkum, H.L Kmumenko, O.0. Komi, B.O. KonoBanoBoto,
M.B.Koctuupkum, B.T. Manspenkom, M.M. Muxeenkom, M.A. Iloropeubkum,
b.M.ITomBoto, M.I. Cipum, B.1O. lleniTekoMm Ta 1H.

HisnbHICTh Cy0’€KTIB, 5Kl BiANMOBIAHO 10 nonoxkeHb KIIK Ykpainu 3amydeHi 1o
3MIHCHEHHSI JIOCYJOBOTO PO3CiAyBaHHS 0€3MOCEepeIHBO IMOB’s3aHa 13 0OMEKCHHIM
npaB TPOMAJSH Ta IHIIMX CYO’ €KTIB MPABOBIHOCWH, y 3B’S3KYy 3 UMM BaKJIMBO
3a0e3MeUYNTH HEYXWJIbHE JIOTPUMAHHS 3aKOHHOCTI, TOOTO BHMKOHAHHS IPHUIIUCIB
NIPABOBUX HOPM, SIKi PETyJIIOIOTh 3a3HaueHy JisUTbHICTh. CITil TOTOJAMTHCH 3 TYMKOIO
O.M. bannypko, mpo Te, 10 HayKa KPUMIHAJIBHOTO MPOIECY 1 KPUMIHAIICTUKHU
NOBMHHA CBOEYACHO BIAT'YKYBAaTHCS Ha NOTPEOM CHiI4YOi Ta CYyIOBOI MPAKTUKH,
NOCTIHHO BJOCKOHAJIFOBATH 3aCOO0M W METOJMKH 311 KPUMIHAJIBHUX MPOBAKCHb
BiMoBiHO 10 mojoxkeHb cT. 2 KIIK Vkpaiim (3aBmaHHsS KpUMIHAJIBLHOTO
npoBapkeHHs1). Kpim Toro, crorojgeHHa mpodecidHa MiArOTOBKAa Ta ITIBUIICHHS
kBaridikallii’ MpaimiBHUKIB OpPraHiB MPaBOMOPSAIKY, B TOMY YHCII W CHIAYUX Ta
ONEpaTUBHUX TMPAI[IBHUKIB, HE MOXJUBI 0€3 ypaxyBaHHS Cy4acCHHX JIOCSTHEHb SIK
KPUMIHAIBHOTO TIPOIIECY, TaK 1 KpUMiHaIICTUKH [1].

[IpoBamkeHHs y copaBax IIOJI0 HEIMOBHOJITHIX, SKi Oyab-sKa 1HIIA
KpUMiHaJIbHA TpoIllecyaldbHa JiSUIbHICTh, IIOBUHHE TIPYHTYBaTHUCS Ha TICBHUX
OCHOBOTIOJIOXKHUX 3acajax, fKi BKa3ylOTh Ha BEKTOP PO3BUTKY KPUMIHAIBHOI
MPOIIECYATPHOI TOJIITHKU JIepKaBU. ToMy TOCTIDKCHHS €(PEKTUBHOCTI 3MIHCHEHHS
KPUMIHAIBHOTO TIPOBA/DKEHHS IIOJ0 HEMOBHOJNITHROI 0OCOOM HEMOXIUBE 0€3
3arajbHOi’ XapakTEPUCTHKU TIOHATTS, CHUCTEMH Ta aHaNi3y peamizaiii MPUHIUIIB
KPUMIHAJIBHOTO MPOIIECY.

BuxonanHs 3aBmaHb KpHUMIHAJIBHOTO TPOBA/HKCHHS MOXJIWBE 32 YMOBHU
3aCTOCYBaHHS HAJEXKHOI TPaBOBOI TPONEAYpPH, KOTPY CIHiA PO3YMITH SIK
yctanoBnenur KIIK Vkpaiiu nopsimok Aid opraHiB, 110 3IMCHIOIOTH MPOBAIXKECHHS,
Ta WOro Y4YacHHUKIB, peai3allild HUMU CBOiX MpaB W OOOB’SI3KIB Y BHU3HAYEHUX

3aKOHOM MexKax. [2].
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[HTerpyroun mo3uuii HayKOBLIB — JOCHIJHUKIB KPUMIHAJBHOTO IMpPOLECY B
MpaBO3acToCOBUY cdepy, BBAKAEMO HEOOXITHUM JOCIIAUTH HEOOXIIHICThH
3actrocyBaHHsi npaktuku €CIIJI gk HanpsaMm  ASUIBHOCTI  NpU  3A1HMCHEHHI
KPUMIHAJILHOTO TIPOBAKEHHS.

[lepm 3a Bce, HEOOXITHO BU3HAYMTH, 3arajbHl MOJOKEHHS Ha SIKI OPIEHTYE
€CIUL. OpHiero 3 ni€BUX rapaHTiii 3a0e3lneueHHs 3aKOHHUX IHTEpeciB 0ci0, SKi
3a]Ty4ar0ThCs JI0 y4YacTi B KPHUMIHAIBHOMY IPOBAIKCHHI € CYIOBHH KOHTPOJIb
3aKOHHOCTI OOMEKEHHSI KOHCTUTYI[IMHMX TMpaB 1 CBOOOJ JIFOAWHU, SKUU
MOKJIAIAE€ThCA Ha CIITYOro CyAaI0 abo Cya, 3aliedHO BiJ CTaail NMPOBaIKCHHS.
MixHapoaHi TapaHTii TpaB JIIOJWHU Ha HEAOTOPKAHICTh JKHTIA, TAEMHHIIIO
CIUIKYBaHHS, HEBTPYYAaHHS y TPUBATHE JKUTTSA, HEJIOTOPKAHICTH IpaB BIIACHOCTI
HOpPMAaTUBHO BHU3HAaueHI B KoHcTuTymii YKpalHM Ta € 3arajJbHUMHU 3acajamMu
KPUMiHAJIbHOTO TIPOBAKECHHS.

VY pimenni €CIUI y cnpaBi «Piechowicz npotu Ilomsmmi», § 212, Takox
BU3HAUEHO, 1110 BHYTPIIIHE 3aKOHO/IaBCTBO MOBUHHO 3 JOCTATHHOIO YITKICTIO BKa3aTu
obcsar Ta crmoci0 3MIMCHEHHS BIAMOBIIHOTO PIMICHHS, IO HAJAETHCA OpraHaM
Jep>KaBHOI BJIaJIA, 3 THM 100 3a0e3meynuT ocodam MiHIMaJIbHUN PIBEHb 3aXUCTY, Ha
KW BOHM MAarOTh MPABO MPH BEPXOBEHCTBI IpaBa y JEMOKPATUYHOMY CYCITUIHCTBI
[3].

MoXnuBICTh JEpikaBU BTpydaTHCh B TmpaBa, rapantoBani €KIUI, 3aBxnu
HEOOXITHO OIIHIOBATA 3 TOYKH 30pY TaK 3BaHOTO «TPUCKIAJAOBOTO TECTY»:
BTPYYaHHS 3IMCHEHE «3T1IHO 13 3aKOHOM», BOHO BIJIITOBI/a€ 3aKOHHIA (JICTITUMHIM )
MET1, BOHO «HEOOXIHE B JEMOKPATUYHOMY CYCIIJIBCTBI.

B KOHTEKCTI BHKJIQJACHOTO, BBAXAEMO HEOOXIITHMM HABECTH TMO3HIIIIO,
Bupobneny €CIUI B pimenni «Z mnpotu Diansumii», § 94 mpo Tte, mo mpu
BU3HAYCHHI TOTO, YM OCKap)KyBaHI 3ax0oau Oynn «HEOOXITHUMHU B JEMOKPATHIHOMY
CYCIIUTBCTBI» CIIIJ] PO3TIISAIATH MUTAHHS MPO Te, Ui OyJM MPUYUHHU, 3 ypaxyBaHHIM
CIIpaBU B IIJIOMY, BUNPABAAHUMU, HAJICKHUMHU Ta JIOCTATHIMHU, 1 YU OYyJHU 11 3aX01

MPONOPLUINHUMU 3aKOHHUM UM [4].
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Bupimyroun, yun Oyno BTpyuyaHHs "HeoOximHum", Cya posrisnatume Mexli
po3cyay, HaJlaH1 Iep>KaBHUM OpraHam BJaju, OJHaK 00OB'I30K Jep:KaBU-BIANOBIaYa
- IPOJIEMOHCTPYBATH 1CHYBAaHHS HarajabHOI COLIaJIbHOT MO3MLII 32 BTpy4YaHHsIM [3].

Ilopstqa 3 3araJbHMMHM TNpUHOMOAMUA 3actocyBaHHs npaktuku CECIUI y
KPUMIHAJILHOMY TPOBA/KCHHI, BaXXIMBUM aclieKToM € Takox Te, mo KIIK nHe
MICTUTh CHELIATbHUX MPUHIUIIB, SKUMHU CIIJ KEPYBaTHCS Yy MPOBAKEHHAX II0A0
HETIOBHOJIITHIX, OJHAK TMpPaKTHKa BCTAHOBICHHS TaKWX NPHHIMIIB HaOysa
NOMIMPEHHS y IOKYMEHTaX MIKHAPOIHOTO XapaKTepy.

HesBakaroum Ha Te, MO MEPENiK 1 3MICT TaKUX CTAHIAPTIB HE € CTAUM Ta Y
PI3HHX JKEpesiaxX BHKJIAICHUH TO-Pi3HOMY, MPUHITUIT HAWKPAIIUX 1HTEPECiB JUTHHH,
3akpituieHnd y cT. 3 KoHBeHIii mNpo mpaBa JWUTHHU, € OCHOBOIOJIOKHUM
MDKHAPOIHO-TIPABOBUM CTaHAAPTOM JUISI YCIX BIAHOCHH JUTHUHU 3 JCP)KABHUMH
opraHamMu. 3ampoBa/DKEHHS TIOBHOI MIpOK IhOI0 CTaHAAPTy Y BITYM3HSAHY
NPAaKTUKY, 30KpeMa B YacTHHI TJIIyMau€HHsS HOpPM IpaBa (TOOTO 3aCTOCOBYBaHHS
Takoro ii’ TIymMadeHHs, SK€ HaWKpalluM YUHOM BIAMOBIIAa€ iHTEpecaM JIUTHHH),
03Hayae peajizaiito cy0’€KTUBHOTO IIpaBa AUTHHH, K€ € HOPMOIO MPSIMOi [Tii, 1110 He
noTpedye IMIJIEMEHTAIlli Y HaIllOHAJIbHE 3aKOHOJABCTBO Ta IMIJIJISATAE CYJAOBOMY
3axuCTy. SIK mporecyaqbHa HOpMa MPUHIKI HAWKpAIIUX IHTEPECiB IUTUHU O3HAYAE,
IO TPOIEC MPUUHATTA PIIMICHHS Ma€ BKIIOYATH OLIHKY MOIIHMBOTO BIUIUBY
(mo3uTHBHOrO a00 HETaTMBHOTO) HA BIAMOBIAHY IUTHHY ab0 Tpyny AiTeH. Y 3B’SI3Ky
3 UM MPaBO3aCTOCOBHUM OpraHaM CliJi TOSCHIOBATH, SKUM YHHOM TPHUUHATE
pieHHs 3abe3nedye peanizallito I[bOoro Mpasa, TOOTO 1Mo caMe 0yJI0 BU3HAHO TaKUM,
10 BIATIOBIAa€ HAWKpAIIUM IHTEpEcaM ITUTHHU; K1 KpUTepii OyJIu MOKIaaeH] B HOTO
OCHOBY; a TaKOXX SIK€ 3HAYEHHS HAJaHO IHTepecaM AUTHHH TMOPIBHSIHO 3 IHIIMMU
MIpKYBaHHSMH, 30KpeMa MOTHBAMH 3arajlbHOTO TMOPSAKY abo oOcTaBHHAMU
KOHKpeTHOi cipaBu [5].

Sk mpuKIaa 3acTOCYBaHHS TAaKOTO NPHHIIMITY MOXEMO HABECTH  PIllICHHS
€CIUT y cnpaBi  «T. npotu BenukoOGputanii» Binl6 rpynns 1999 poky, B skiii
€CIT nocTtaHOBUB, 110 HEMOBHOJIITHIW MIJICYAHUW HE MaB 3MOTU €(EKTUBHO OpaTu

y4acTh y TMPOBA/KEHHI Yepe3 HaAMIpHY MYyOJIYHICTh CYIOBOrO 3acCilaHHs Yy
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MOE€HAHHI 3 MUWIbHOK yBarow 3MI 10 maHoro mpoiiecy, a TakoX 4epe3 OOMEeKeHY
3/IaTHICTh CHUIKYBaTHCS 13 3aXMCHHKaMU Ta JaBaTH JOCTOBIPHI MOKa3aHHA. Tomy
€CIJI Bu3HAB MOPYIIECHHS MpaBa Ha CIPaBEUIMBUU CYJ HEMOBHOJITHIX MIACYIHUX
[6].

OTxe, Ha CydyacHOMY eTaml pPO3BUTKY HayKa KPUMIHAJIBHOIO MpPOLECY
noTpedye yAOCKOHAJICHHSI B KOHTEKCTI MOJIMIIEHHS CII40i Ta CyAOBOi MPAKTUKHU 3
ypaxyBanHsM mnpaktuku €CIDJI, saxi cmig BBakaTh HE TUTBKH YaCTHHOIO
HAI[IOHAJIbHOTO KPUMIHAJIBHOTO TMPOIECYaIbHOTO 3aKOHOJABCTBA, ajie W BaXKIMBUM
Cy4yaCHUM JIOCATHEHHSIM SIK KpUMIHAJIBHOTO mporecy. JloTpumaHHs TmpaB Ta
3aKOHHHMX HEMOBHOJITHIX OC10, Kl OEPYTh y4acTh Y KPUMIHAIBHOMY MPOBAKEHHI €
3arajbHOI0 BHUMOTOIO, SIKA& MAa€ CIIIBCTABIATHCS 3 3aBAaHHSAMHU JIOCYJIOBOTO
pPO3CIIiIyBaHHA TaKUM YHMHOM, IO OOMEXEHHS KOHCTUTYLIMHUX MpaB 1 CBOOOJ
JIOJIMHU B KPUMIHAJIBHOMY MPOBAKEHHI € HE MOXKJIMBUM, 0€3 I0BEJIEHHS CTOPOHOIO
O0OBHHYBAauU€HHS, BU3HAYEHUX KPUMIHAJIBHUM TMPOIECYyaIbHUM 3aKOHOM, OOCTaBHH,
Kl BUIIPABIOBYIOTh TaKe BTpPYYaHHS i 3a0e3nedeHHs NoTped I0CyI0BOTO
PO3CIiTyBaHHS.
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Buxoaeun 1O.0.,

Hauanvnux Ynpasninnua npomudii kibepznouurnam ¢ Odecwkiti odoacmi
Henapmamenmy xioepnoniyii HI1

(m. Ooeca)

3ATAJIbHI MIPOBJIEMU BUKOPUCTAHHS CIELIAJIBHUX
TEXHIYHUX 3ACOBIB HEI'JIACHOI'O OTPUMAHHS IHOOPM AT
MPH MMPOBEJEHHI HETJIACHUX CJIIYMX (PO3IIYKOBUX) ATl

3acTocyBaHHS TEXHIYHUX 3acO0iB y cdepl KpHUMIHAIBHOTO CYJOYMHCTBA
BIIOYBA€ETHCSI HAPOCTAIOYUMHU TEMIIAMHU MPOTATOM YChOro XX CT. OCTaHHIM 4acoM
3aMpoBaHPKEHHs B MPAKTUKY MTPABOOXOPOHHUX OPraHiB 3HAYHOT KUTBKOCT1 TEXHIYHUX
3aco00iB PI3HOMAHITHOTO TPHW3HAYCHHS TPUCKOPUJIOCS HACTUIBKH, IO YHWHHE
3aKOHOJ/JABCTBO HE BCTUTAE aAalTyBaTHCS JI0 TOCTIMHO MIHJIMBUX YMOB, BHACIIJIOK
YOoro YCKIJIQJIHIOEThCS BHKOPUCTAHHS IHHOBAIlIMHMX PO3pPOOOK B OOpOTHOI 3i
3I0YMHHICTIO. TuM dYacom edekTtuBHa pobOOoTa 3 PO3CIiAyBaHHSA 3JI0YMHIB 0e€3
3aKOHOJABYOI MIATPUMKH 3aCTOCYBAaHHS HOBHUX TEXHIYHUX 3aC00IB TPAKTUYHO
HEMOXXJIMBa. HempocTaTHICTh, CynepewnBiCTh, @ 1HO/I 1 BIICYTHICTh MPaBOBOi 0a3u
BUKOPHUCTAHHS CIEIIAIbHUX TEXHIYHUX 3aC001B HETJIACHOTO OTpUMAaHHS 1H(hopMarlii
y cdepl KpUMIHATIBHOTO CYJOYMHCTBA, Y TOMY YHCII W TIPU MPOBEJCHHI HETJIACHUX
crigquux (posmykoBux) nid (HC(P)), nmpu3BOIUTH 1O BUHUKHEHHS MPABOBUX 1
MpoleCyaTbHUX TPOOJIeM, SIKI CYTTEBO BILUIMBAIOTH HA sKicTh mpoBeaeHHs HC(P)/,
PO3MIISIAY KpUMIHAIBHUX MPOBAJI)KEHb Y CY/1, OPYIIECHHS MpaB 1 CBOOO TPOMAJIsH.

Onuiero 3 mpoOieM, 10 BUHUKAIOTh MPU BUKOPUCTAHHI CHEIiaTbHUX

TEXHIYHUX 3ac001B HErJlacHOro orpuManHs iHdopmauii npu nposeaenHi HC(P)/] ta
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BUKOPUCTAaHHS BIJJOMOCTEH, OTPMMaHMX B pe3yJdbTaTi iX 3acCTOCYBaHHA B
KPUMIHAJIBHOMY CYJOYMHCTBI, € TMPOTUPIYYS B YHMHHOMY 3aKOHOJABCTBI, IO
perjlaMeHTye KpUMIHAJIbHO-TIPOLECYAIbHY Ta ONEPATUBHO-PO3IIYKOBY JISJIbHICTD. Y
YUHHOMY 3aKOHOJIaBCTB1 HE TUIBKM HE BUPOOJIEHI €AWHI MPUHIMIMN perjaMeHTarlii
3aCTOCYBaHHS CIEIIAIbHUX TEXHIYHUX 3aco0iB, aje ¥ He BU3HAYCHI 3arajibHi
NOHATTS Ta TepMiHU. KpiM Toro, npuiHATI B pi3HUNA 4ac HOPMATHUBHO-TIPABOB1 aKTH,
(B TOMY 4YHCII BiloMYl), 3 TUTaHb 3aCTOCYBaHHS TEXHIYHUX 3aCO0IB B ONEPaTUBHO-
PO3IIYKOBOI JISUTBHOCTI Ta KPUMIHAJIBHOMY MPOBAIXKEHH1 HEPIAKO Cylepedarb OJUH
OJTHOMY, a00 iX BHKOHAHHS BUSBISETHCS HEMOXJIMBUM B CHIJIy HEBHU3HAYCHOCTI
IPABOBOTO CTAaTyCy Ta TMOPSAKY 3acTOCYBaHHS TEXHIYHHMX 3ac00iB, a TaKOX
HESICHOCT1 MPAaKTUIHUX CMOCOO0IB iX peaizariii.

VY 3akoHOAABCTBI YKpaiHU MICTHTHCS 3HA4HA KUIBKICTh IPABOBUX HOPM,
MOKJIMKAHUX 3a0€3MEeYUTH TapaHTii MpaB Ta cCBOOO IPOMaJIsiH BiJl HEOOTPYHTOBAHOTO
iXx OOMEXeHHs TpH 3MIMCHEHHI NPaBOOXOPOHHUMHU OpraHaMH MpolecyalbHOT
nistmeHOCTI. OTHAK JesSKl 3 HUHI TII0YNX HOPMATUBHUX MPABOBUX AKTIB HE TIJILKU HE
BPaxOBYIOTh CYYaCHUM PIBEHb PO3BUTKY TEXHIYHUX 3ac00iB, ajie 1 HE BIAMOBIIAIOThH
noyioxkeHHsM KoncTtuTymii Ykpainu, mo rapaHTye mpaBa Ta CBOOOJM JIFOAWHU 1
IpOMaJISTHUHA.

[Ipobnemu 3abe3reueHHs] 3aKOHHOCT1 BUKOPUCTAHHS CHEIIaIbHUX TEXHIYHUX
3aco0iB HerjacHoro otpuManHs iH(opmanii npu nposeaeHHi HC(P)/, € naiOuibm
aktyanbHUMH. OCOOJMBY 3HAYYNIICTh BOHM HAOyBamOTh y 3B'I3KYy 3 THUM, IO
3a3HA4YCHI TEXHIYHI 3acO00M HA 3aKOHHUX TMIACTaBaX BUKOPUCTOBYIOTHCS ISt
PO3KPUTTS Ta PO3CIIAyBaHHS 3JI0YMHIB BUKIIOUYHO OpraHamH, YIMOBHOBAaXECHUMU
3aKOHOM Ha BEIICGHHA OIMEPAaTUBHO-PO3NIYKOBOi MisyibHOCTI. [Ipm TOoMy, 110
Bu3HaueHHs xapaktepy HC(P)Jl, HeoOXimHICTh 3aCTOCYBaHHS MPHU iX MPOBEACHHI
TEXHIYHUX 3ac00iB, a TaKoXX BHOIp TOPSAKY IX 3aCTOCYBaHHS, 3aKOHOJABEIlh
MOKJIaJ1a€ OE3MOCePeTHBO Ha CIIIAYOT0, SIKHH 3IHCHIOE JOCYI0BE PO3CIIAyBaHHS.

Tomy Ha 3aKOHOJABIIS, SIKMM 3MIHCHIOE HOPMATHUBHO-IIPABOBE 3a0€3MEUEHHS

JUSTTBHOCTI MPAaBOOXOPOHHHUX OPraHiB, MOKJIAAAEThCS OOOB'S30K CTBOPEHHS YMOB,
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IpH KUX He nedopmyBanacs 6 Mexka, AKa BIIOKPEMIIIOE HEOOXI1IHI JJi CYCIIbCTBA
0oOMEKEHHs IMpaB Ta CBOOOJ OKpEeMHX T'pOMasH BiJ iX OOMEKEHHS 1 MOPYLIEHHS.
KpiM TOro, 3actocyBaHHs Cli€LIaJbHUX TEXHIYHUX 3aCO0IB HEIJIACHOTO OTPUMAaHHS
iHpopmanii npu npoeaeHHi HC(P)[] € HeBia'eMHOIO YacTHHOIO JTOCYJOBOTO
pO3CIHIiyBaHHA 3J0YMHIB 1, BIIMOBIAHO, iX 3aCTOCYBaHHS JONYCTHMMO TUIBKH B
yMOBax CyBOpPOTO JOTPUMaHHS 3aKOHOAABCTBa. [IpoTe, Sk CBIMUNTH HAasiBHA CIigua
Ta Cy/lOBa IMPaKTHUKa, Cy4acHE MpaBOBE 3a0€3MEUCHHsS 3aCTOCYBaHHS CIEHiaTbHUX
TEXHIYHHUX 3aC001B HerjJacHoro orpumanHs iHpopmaii npu nposeaerHi HC(P)/l e
MOJKE B MOBHIH Mipi rapaHTyBaTH JOTPUMAHHS KOHCTHUTYIIHHUX MPaB TPOMAJISH TIPU
iX MpOBEJICHHI.

Takum yMHOM, HOPMATHBHO-TIPABOBE 3a0€3MEUYCHHS, 0 PETYIIOE JaHy chepy
NPaBOBITHOCHH, Ma€ CYTTEBI MPOTAaTWHU. BimbIIicTh 3 HUX MOB'S3aHO, MO-TIEPIIE, 3
HEIOCTaTHHOIO Y3TOJKEHICTIO HOpM 3akoHy Ykpainu «IIpo onepaTuBHO-pO3NIYKOBY
TISTIBHICTEY) IIOJ0 3aCTOCYBaHHS TEeXHIYHUX 3aco0iB 3 Konctutymiero Ykpainw,
KpuMinanbHuM TpoleCyalibHUM KOJEKCOM YKpaiHu 3akoHamMu Ykpainu «IIpo
TeraekoMyHikaii» Big 18 mucromama 2011 poky [1], «IIpo pamiodacToTHHI pecypc
VYkpaiau» Bix 1 gepBas 2000 poky [2], «IIpo iHdopmarito» Bix 2 xkoBTH 1992 poky
[3], IlpaBumamu HamaHHS Ta  OTPUMAaHHS  TCJICKOMYHIKAI[IHHUX  IOCIHYT,
3aTBepKeHUMU TTocTaHoBo KaGinery MinicTpiB Ykpainu Big 11 kBiTHs 2012 poky
Ne 295 [4], Ta IHmMMMH HOPMAaTHUBHO-TIpaBOBMUMH akTamu. [lo-gpyre, meski
MOJIOKEHHST 3a3HAUYCHOTro 3aKoHY c(hOpPMYIbOBaHI TaKMM YHWHOM, IO peaizaiis
KOHCTUTYIIIHHUX TMpaB TPOMAJSH y i cepi cTac HEMOXKIMBOIO a00 CKPYTHOIO 3
orjisiAy Ha Oe3nid CymyTHIX OOMEeXeHb, HeSICHMX 1 HeBU3HAUYCHHX (popmyItoBaHb. I,
MO-TPETE, TIOJOXKEHHS IbOro 3aKOHY HE BPAaXOBYIOTh MOXIIMBOCTI CYYaCHUX
TEXHIYHUX 3ac00iB, TPH BHKOPUCTAHHI SKUX ICTOTHO 3aYiMalOThCI OCHOBHI
KOHCTUTYIIIHI TIpaBa TPOMaisSH, OOMEKEHHS SKUX JIOMyCKAEThCA TUIBKH B
nependaueHUX 3aKOHOM BUTIAAKAX 1 Ha MIICTaBl CyJOBOTO PIllIEHHS.

Takum yuHOM, MPOOJIEeMH B BUKOPHUCTAHHS CHELIAJbHUX TEXHIYHHMX 3aC001B
HErJIaCHOTO  OTpUMaHHs 1HGopMalii [pU TPOBEACHHI HEIMNIACHUX  CIALIYUX

(po31IyKOBHUX) AiH SBISAIOTH COO0I0 (PyHIaAMEHTalIbHE 3aBIAaHHS, BUPIIICHHS SKOTO
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noTpedye po3poOKU KOMILJIEKCY B3a€MOIIOB'SI3aHUX Ta B3a€MOOOYMOBIICHUX 3aXO/IIB,

3aCHOBAaHUX Ha €IMHOMY PO3YMIHHI CyTI TEXHIYHUX 3aCO01B HETJACHOT'O OTPUMAHHS
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3BepHeHHs 12.02.2020)

3. Ilpo indopmariro: 3akon Ykpainu Big 2 xoBTHS 1992 poky Ne 2657-XII.
URL: http://zakon3.rada.gov.ua/laws/show/2657-12(nata 3Beprenns 12.02.2020)

4. Ilpo 3arBepmxeHHs [IpaBun HalaHHSA Ta OTPUMAaHHS TEIEKOMYHIKaLIHHUX
nociyr: noctaHoBa Kabinery MinicTpiB Ykpainu Big 11 kBitHsa 2012 poky Ne 295.

URL: https://zakon.rada.gov.ua/laws/show/295-2012-ni(nara 3Bepuenns 12.02.2020)

I'erbman I'. M.

KaHIUAaT OPUAAYHUX HAYK, CTAPIINA HAYKOBHI
criBpoOiTHUK HaykoBO-10CTiAHOTO IHCTUTYTY
BUBYCHHS MTPOOJIEM 3JIOUMHHOCTI

imeni akanemika B. B. Crammuca

(Hayionanvna akademisi npasosux nayk Ykpainu)

OKPEMI IIUTAHHA ITPU3HAYEHHS ITPOBEJAEHHA EKCIIEPTU3N Y
SMATAJIBHOMY KPUMIHAJIBHOMY IIPOBA/KEHHI

Ha mpoTs3i ocTaHHIX JeCATH POKIB aKTyaTbHUMHU 3alUIIAIOTHCA TUCKYCIii
o0 pedopMyBaHHS OpraHiB KpHMIiHAJIBHOI FOCTHINI. 3MiHM, IO BiAOyJIHCS B
CYCIIUTBCTBI, BIJICYTHICTh HaJEXKHOI CHCTeMH 3a0e3MedYeHHs TPABOMOPSAKY Ta
€(EeKTUBHOTO 3aXUCTy TPOMAJsAH, CYCIUIbCTBA Ta JEpKaBU Bl HEOE3MEeUHUX

MOCATaHb Ha COLIAJIbHI IIIHHOCTI, IpaBa Ta 3aKOHHI 1HTEPECH, AKI MO CyTl MaloTh
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OyTu 3a0e3nedeHi MATPUMKOIO CUCTEMH KPUMIHAIBHOI IOCTHUIIIL, KA HA Cy4YaCHOMY
eTani NoTpedye TEpMIHOBUX AKICHUX 3MiH.

SAx Bigomo, 8 kBitHa 2008 p. OyB Bumanumii Yka3 Ilpo pimenns Panwu
HalloHaNbHOI Oe3neku 1 obopoHu Ykpainu «lIpo Xig pedopmyBaHHS CUCTEMU
KPUMIHAJIbHOT FOCTHIIT Ta MPABOOXOPOHHUX opraHiB» Biag 15 mororo 2008 p.
Ne 311[1]. V koHnIeniiii BU3HAYCHO, 10 JTOKOPIHHI 3MIHU B COIIQIbHO-TIOTITHYHIN Ta
HIMUX cdepax >KUTTS CYCHUIbCTBA 1 JEpKaBU CTBOPUIIM TEPEIyMOBU  JJIst
pedopMyBaHHS CUCTEMH KPUMIHAIBHOI IOCTHUIIII 100 MOCUJIEHHS 3aXUCTy MpaB 1
cBo0Ooy moauHu. OkpeMi Kpoku y pedopmyBanHi Oynu BTuUieHi y KpuminanbHOMy
KoJiekcl Ykpainu (IoA0 3aXUCTy MpaB 1 CBOOOJ JIOJMHM), 3a3HAaB TyMaHizailii
KpuMinanbHo-BUKOHABUMN KoAekc YkpaiHu. OKpiM TOro, 3HayHUH KpoOK OyIio
3pobsieHO y  HampsMi  peopMyBaHHS ~ KPUMIHAJIBLHOTO  IMPOIECYaTbHOTO
3aKOHOJAaBCTBA BIAMOBIAHO N0 BUMOr KOHBEHIIT Mpo 3aXWUCT TpaB JIIOJUHU 1
OCHOBOMOJIOKHUX cB0OO0. Tak, 3 MoMeHTy 3aTtBep keHHst Konneniii pedopMyBaHHS
KpUMiHaIBHOT focTUIii  YkpaiHum Oyno mnpuiiHiITO HOBHM KpuMiHanpHUN
npoliecyanbHuil Kogeke Ykpainu (2012 p.), 1Mo CIpUSIO PO3IMMUPEHHIO TIPaB CTOPIH
KPUMIHAJIBHOTO TIPOBAJIKEHHS.

Onniero 13 3acaj KpUMIHAJIBLHOTO TIPOBAPKEHHSA, B MeEXaxX JII0YOTO
KPUMIHAIBHOTO TPOIIECYaTbHOT'O 3aKOHOAABCTBA € 3MarajibHICTh. BiamoBiIHO 10 CT.
27 uyuaHOro KpHMiHANBHOrO MPOIECYaTbHOTO KOACKCY YKpaiHu, rnependadeHo
PIBHICTh MpaB CTOPIH KPUMIHAIBHOTO TPOBAKEHHS Ha 30MpaHHS Ta MOJAHHS [0
Cyny peueH, MOKYMEHTIB, IHINIHUX JOKa3iB, KIOMOTaHb, CKapr, a TaKOX peaji3alliio
IHIUX nponecyarbHux npaB [2]. OmHak, y cT. 196 KpuminansHO-TIpoliecyaIbHOTO
kozekcy Ykpaiau (1960 p.) 3a3Hauanocs, o JUIIe CIITIAi MaB IPaBO MPU3HAYUTH
IIPOBEJICHHS EKCIIEPTU3H.

[Tpuiinsatts HoBOoro KpHMiHANIBHOTO MPOLECYATbHOTO KOJEKCY YKpaiHu Ha
MoYaTKy HWOro Ail He HaJaBaJlio JOCTATHRO TPaB CTOPOHI 3aXUCTy Yy MHUTAHHIX
npu3HaueHHs ekcreptusu. Tak, y 4. 1 ct. 242 KIIK Vkpainu (2013 p.) 3a3navanocs,
10 €KCIEepTHU3a MPOBOJMIACS E€KCIIEPTOM 3a 3BEPHEHHSM CTOPOHU KPHUMIHAJIBHOI'O

MPOBAJKEHHSI SAKIIO JUIsl 3°dCyBaHHA OOCTaBMH, IO MAarOThb 3HAY€HHS IS
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KPUMIHAJIBHOTO MPOBAKEHHS, HEOOX1AHI CHelianbHl 3HaHHSA. BiAMOBITHO 10 3MiH,
mo BinOynucs B KIIK Vkpainu Big 04.10.2019 p., 3akoHOmaBenb HaJaB CTOPOHI
3aXUCTy TPABO 3BEPHYTHUCS IO CIIIUOTO CYAMi 3 KIOMOTAHHSIM IPO MPHU3HAYCHHS
eKCIEepTU3M, HE3aJe)KHO BIJ CTOpOoHUM oOBUHYBaueHHsa. CliJ 3a3HAYUTH,
3aKOHO/aBellb HaJa€ CTOPOHI 3aXHUCTy JAO3BUI MO0 1HIIIFOBAaHHS MPOBEIACHHS
EKCIIepTHUX  JOCHIIKEHb Yy  KPUMIHAJIBHOMY MpPOBAKEHHI, TUM CaMUM
3a0e3Meuyloun CTOPOHI 3aXMCTy HEBTpy4YaHHd (y JaHOMY TIMTaHHI) CTOPOHU
OOBMHYBAauUCHHs, a TaKOX MOXJIMWBOCTI HaJaHHSI 1O CyAy JOKa3iB JyIs
BCEOIYHOTO,IOBHOTO W HEYyNepeMHKeHOTO  JOCHIPKEHHS  BCiX  OOCTaBUH
KPUMIHAJIBHOTO TIPOBA/DKCHHSA. 3aKOHOJIaBUC 3aKpIMUICHHS TaKoro IpaBa 3a
CTOPOHOIO 3aXHCTY € OJTHUM 13 HAMPSAMIB peatizallii IpUHIIUIY 3MarajbHOCTI.

Taxum yrHOM, CydacH1 HAyKOBI1 JOCIIKEHHs, TOTpeOu y 3a0e3MeueHH] IpaB
Ta IHTEPECIB CTOPIH KPUMIHAIIBHOTO MPOBAJKEHHS € OJHIEIO0 3 MiJICTaB JJIsi BHECEHHS
3MIH B OKpeMi1 HOpMH KPUMIHAJILHOTO MPOLIECYaIbHOTO 3aKOHOAaBCTBA. OKpIM TOTO,
YCYHEHHS MPOTAJMH [II0YOTO 3aKOHOJABCTBA € OJHUM 13 HamNpsMiB SKICHOTO
pedopMyBaHHS KpUMiHAIBHOT IOCTHIIIT B YKpaiHi Ta peanizamnii Bumor KoHBeHIii mpo
3aXHCT MPaB JIFOJIUHU 1 OCHOBOTIOJIOKHUX CBOOO/I.

Cnucok niTepatypu:

1. [Ipo pimenns Paau HarionansHOi 6e3neku 1 00oponu Ykpainu «IIpo
Xi1 pedhopMyBaHHS CHCTEMHU KPUMIHAIBHOI FOCTHUIlI Ta MPaBOOXOPOHHHUX OPTaHiBY:
Vka3 [Ipe3unenta VYkpainu BiJ| 08.04.2003 No 311. URL:
https://zakon.rada.gov.ua/laws/show/311/2008 (mxarta 3Bepuenns: 09.05.2020).

2. KpuminaneHuii mporecyalbHui KOAeKC YKpaiHu: 3akoH YKpaiHH Bif
13.04.2012 No 4651-VI. Jlata OHOBJICHHS: 28.04.2020. URL:
https://zakon.rada.gov.ua/laws/show/4651-17 (narta 3Bepuenns: 30.04.2020).
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I'noswk I.B.,

aJBOKaT, HAYKOBUU paJHUK,

JOKTOp IOPUANYHUX HAyK, Ipodecop
(AO «Barristers»)

IMUTAHHS PEAJIIBALIL IPABA MIJJIO3PIOBAHOTI'O,
OBBUHYBAYEHOI'O HA TIEPEKJIAJ]T Y KPUMIHAJIBHOMY
MMPOBAI)KEHHI YKPAITHU

[IpaBo Ha Oe3omIaTHHMI Tepekyiaa y pasi, SKIIO0 OOBUHYBAUYCHHN HE PO3yMie
MOBH, SIKa BUKOPHCTOBYETHLCS B Cy/li, 800 HE PO3MOBIISIE HEIO, € OJHUM CIICIIAIbHUX
CJIEMCHTIB TIpaBa Ha CHpPaBEIJIMBUN Cya, sike rapaHTtoBaHo cT. 6 KouBeHIii mpo
3aXUCT MPaB JIFOJAUHU 1 OCHOBOIIOJIOKHUX CBOOOI.

[Tpaktuka €CII momo tnymaueHnss 1. € cT. 6 KoHBeHIlii akiieHTye yBary Ha
TOMy, 1[0 Oe30IJIaTHUH TIEpeK/IaJl Ma€ HaJaBaTUCh TaKOK MIipo, sKa
3a0e3neuyBatuMe crpaBemBril cya («Kyckani nmporn Crionydenoro KoposicTBay
(Cuscani v. the United Kingdom), . 38-40). Cyaas 3000B’s13aHUIl BUSBUTH HAJICKHY
CTapaHHICTh, YCTAHOBIIOIOYM, MO0 BIJICYTHICTh TMepeKiagada He MEePelIKoKae
MOBHOITIHHIN y4JacTi 3asiBHHKA y BaXJIUBHUX 711 Hhoro nmutaHHax («Kyckani») [1, C.
164]. PazoMm 3 TuM, 11 rapaHTis MOMTUPIOETHCS 1 HA JOCYI0BE MPOBAKCHHS: CTATTA 6
§ 3 €) 3aCTOCOBYETHCS ... TAKOXK J0 IMPOBAKECHHS, 1I0 MEpEye CyJ0BOMY IPOIIECY
(Kamasinski mpotu ABctpii, § 74; Hermi mpotu Itamnii [BIT], § 70) [2, c. 57].

[Tpu pomy x KoHBeHIIis HE rapaHTye NepeKiIaay, y TOMY YHUCIi MMCbMOBOTO,
yCiX maTepialiiB MpoBajKeHHs, 1m0 Bu3HaHO y mpaktuili €CIUI: mynkr 3e crarrti 6
TAaKOXX OXOIUTIOE TEePeKIaa JEeSIKUX MaTrepiaiiB, ajae He BCiei BiAMOBITHOT
JOKYMEHTAIlll; BiH CTOCYETbCS TEpeKiady JIMIIe JOKYMEHTIB 1 3asiB (SIK-OT
0OBMHYBaueHHs, OOBHMHYBAJbLHOTO aKTa, MOKa3aHb KIFOYOBUX CBIJIKIB TOIIO), SKI
HEOOXIH1 BiIMOBima4ueBi s crpaBeuyuBoro cyny («Kamacinceki») [1, €. 165]; s
CTaTTs HE BUMArae poOUTH MUCHMOBHH MEPEKIIal KOKXHOTO TOKYMEHTAIBLHOTO JOKa3y
ab6o koxHOro odimiifHOrO JOKyMEeHTy 3 MatepianiB crpaBu (Kamasinski mpoTtu
ABcTpii, § 74). Hanpuknan, BIACYTHICTh MUCHbMOBOTO MEPEKIATY CYIOBOTO PIIICHHS

e HE CTaHOBUTH MopymieHHsS crarti 6 § 3 e) (ibidem, § 85). Tekcr 1mboro
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MOJIOXKEHHSI B OPUTIHAJI MOCUJIAEThCS Ha «yCHHMM mepeknan (interpréte)», a He Ha
«muceMoBHM Tiepeknan (traducteur)». Ile mae migcTaBu BBaXkaTw, 110 JOMOMOra Y
BUIJISI/II YCHOTO Tepekiaay Moxke BinmoBinatu BuMoram Konsenmii (Husain nmpotu
Itanii (déc.); Hermi mpotu Itanii [BIT], § 70) [2, c. 57].

VY BignosinHocti 10 cT. 29 KIIK Ykpainu, ocoba moBIZOMIISIETECS TIPO MiI03PY
y BUMHEHHI KPUMIHAJIBHOIO MPABOMOPYIICHHS JEP>KaBHOIO MOBOIO a00 Oylb-sKOIO
IHIIIOKO MOBOIO, SIKOKO BOHA JOCTaTHBO BOJIOAIE IJIE PO3YMIHHS CYTI MiAO3PH Y
BYMHEHH1 KPUMIHAJILHOTO IpaBonopyuieHHs. Cy/noBi pillleHHs, IKUMH CYJ 3aKIHUY€
CYIOBH pO3TJISi] MO CyTi, HAJAIOTHCSI CTOPOHAM KPUMIHAIBHOTO TIPOBAHKEHHS 200
0c001, CTOCOBHO SKOi BHPIIIEHO MHUTAHHS MO0 3aCTOCYBAaHHS MPUMYCOBHUX 3aXO/liB
BUXOBHOTO 200 MEIMYHOTO XapakTepy, a TaKOXK MPEICTaBHUKY FOPUANYHOI 0COOH,
IOJI0 SIKOT 3/IIMCHIOETHCS TPOBAKEHHS, Y IEpeKiIal Ha iXHIO PiAHY a0o0 1HIIY MOBY,
SAKOIO BOHM BOJOZitOTh. [lepexian IHIIMX  MPOLECYAIbHUX  JOKYMEHTIB
KPUMIHAJIBHOTO MPOBA/KEHHS, HaJaHHS KOMiM skux mependadeno mum Kogekcowm,
3MIIACHIOETHCS JIUIIE 32 KIIOMOTAHHSIM 3a3Ha4Y€HUX 0Ci0.

Ax BugHo 13 3micty cT. 29 KIIK VYkpainu, 000B’A3KOBHM € TMEpPEKIaja JIHIIe
CYJIOBUX PIllIEHb, SIKUMU CYJ 3aKiHUy€ CYJOBHMA PO3IJISA MO CyTi. 3arajoMm Iie He
cynepeunth KonBenmii Ta mnpaktuni €CIIJI, ockinpku, K 3a3Hayaynocs BUIIE,
KonBeHIlis He rapaHTye IepeKiaay, 30KpeMa IHCBMOBOIO, YCIX MaTepianiB
npoBapkeHHS. PazoMm 3 TuM, Takuii popMainizoBaHUN MiAXI 10 TIEPETiKY MaTepialiB,
AKi MarTh OyTH O0O0OB’SI3KOBO TEpPEKJIaJieHl, HE BPaxXOBYIOTh KpPHUTEPIH, SKUN
3actocoBye €CIIJI y cBoiil mpakTwuili, a came: HEOOXiTHICTh OOBUHYBAUCHOMY JIJIsI
CIpaBeNIMBOrO cyny. | 3 MUX MO3MIl BUKIUKAE MUTAHHS BIJCYTHICTH Y MEPETIKY
TaKUX JIOKYMEHTIB, SIK MOBIIOMJICHHS MNpO Mino3py (Xo4ya MNpu IbOMY o0Ocoba
MOBIIOMJISIETECS. TIPO  IMI03pY OyAb-SKOIO IHINOI MOBOIO, SIKOIO BOHA JIOCTATHHO
BOJIOJII€ JIJII PO3YMIHHS CYTI MiI03pU Y BUNHEHH]1 KPUMIHATBHOTO TMPABOMIOPYIIICHHS );
KJIOTIOTaHHS PO OOpaHHs, 3MIHY 3allO0DKHOTO 3aX0/AYy, MPOJIOBKEHHSI MOTO CTPOKY;
yXBaja Mpo 3aCTOCYBAaHHS 3aM001KHOTO 3aX0/ly; OOBUHYBalbHUN akT. L1 mokyMeHTH

TaKOX MOXYTb OyTH MepekiaeHi, IpoTe, JIUIIIE 33 KIOMOTAaHHIM CTOPOHH 3aXHUCTY, 1
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e KopecnoHayerbes 13 M. 18 4. 3 ct. 42 KIIK Ykpainu, 3riiHo sIKOi M1A03pIOBaHUN
Ma€e MIpPaBO OTPUMYBATHU KOIIii MPOLECYyaIbHUX JIOKYMEHTIB PIJHOI ab0 IHIIOHO
MOBOIO, SIKOIO BiH BOJIOJIIE.

Pa3zom 3 TuUM, BIICYTHICTh HOPMH MpO OOOB’SI3KOBUU MEpEeKsIa] OJHO3HAYHO
YCKIIQJHIOE CTAaHOBHWILE ITJO3PIOBAHOTO, SIKMH HE BOJOJIE YKPAiHCHKOIO MOBOIO.
AKe HaBiTh MPU TOMY, IO Y4acTh 3aXUCHHUKA € 000B’A3KOBOIO, 3aXHUCHUK MOKE HE
BOJIOJIITH MOBOIO, SIKOIO PO3MOBIISIE IiO3PIOBAHUMN; Y TaKOMYy BUNAQAKy Mae OyTH
3a0e3neyeHa yJacTh Mepekianada. ¥ CHUTyarlii, KOJid HeMae MUChbMOBOTO TepeKiaiy,
710 Ior0 OTPUMAaHHS 3a 3asBJICHUM KIIOTOTAHHSIM, MepeKiIaiad Mae YCHO CHHXPOHHO
nepekIagaTi CIUIKYBaHHS 3aXHMCHUKAa 3 TINO3pPIOBAaHWUM, Yy TOMY YHCHI y pasi
notpedu — MO0 MOBIAOMIICHHS MPO Mig03py, HOr0 3MICTy, BHKJIAJIECHUX y HBOMY
0OCTaBWH, 3Ba)KAIOYM HA Te, IO IMiO3PIOBAHUI MOXKE €IEMEHTapHO HE 3armaM’ ITaTh
Horo 3MiCT, KpiM TOro, II0 1 HE 3pO3YyMITH Y MOMEHT IMOBIIOMJICHHS MPO Mi03py
yepe3  Bpa3juBICTb CBOTO  CTAHOBHINA  BHACHIJIOK HEBOJOMIHHS  MOBOIO
KPUMIHAJIBHOTO TpOBa/KeHHs. ToOTo dakTuuHo Oyne 3AidCHIOBATHCS YCHUU
nepeKiag TOBIIOMJICHHS TIPO MiJO3pYy Ta 3BOPOTHIA Mepekiaa  MO3HIlii
MJI03pIOBAHOTO IOAO HBOTO, MPU TOMY, IO MIAO3PIOBAaHUN OTPUMYE BIAMOBITHY
iHbopMaltiro nuire «Ha cayx». IIpaBo 3axumatu cebe ocoOHCTO mepemdadae, sSK
BUJIAE€THCS, 1 MOXIIMBICTh cHpuiiMaTh (akTH, SKI IHKPUMIHYIOTBCS 0C001, Y
MUCbMOBOMY BHKJIAQJCHHI, IO OCOOJMBO BaXJIWBO Yy pa3l 3acTOCYBaHHS 1O
Mi03PIOBAHOTO 130JIAIIKHOTO 3aMm001KHOT0 3aX0Ay. B opranizamiitHoMy acnekTi 1ie,
0e3 CyMHIBY, YCKJIQJTHIOE TIPaBO HA 3aXUCT, Y TOMY YHCII ¥ y YaCTHUHI MiATOTOBKH 10
3aXUCTy MPU PO3TIIAl KIOMOTAHHS MPO OOpaHHS, 3MiHY 3alOO0DKHOTO 3aXony, 1y
YacTHHI 30UTBIICHHS Yacy Ha KOMYHIKAI[II0O CTOPOHU 3aXUCTy. ToMy, sSIK BUIAETHCH,
MOBIJOMJICHHS TPO MiA03py Mae OyTu 000B’I3KOBO MUCHMOM TEpeKIIaeHo 6e3 Oy/ib-
SAKUX KJIOMOTaHb CTOPOHU 3aXHCTY, Ta MOT0 MEPeKIa]l Ma€ HEBIAKIATHO BPYyUJaTHCS
Mi03PIOBAHOMY.

[Ile OuIbII yCKJIAQJHEHUM MPABO Ha 3aXUCT CTA€ 3a BIJICYTHOCTI MHUCHMOBOIO
MepeKiialy KJIOMOTaHHS Mpo OOpaHHs, 3MIHY, MPOJOBXKEHHS CTPOKY 3arno0DKHOIO

3aX0/ly, 3BaXkarouu Ha Te, 1o cTpokH, skl KIIK Vkpainu Hamae njis miaroToBKu Jjis
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3aXUCTY y LIl CUTyaIlli € CKOPOUCHUMHU: KOIIisl KJIOTOTaHHS Ta MaTeplaiiB, SKUMHU
OOTPpYHTOBYETHCSI HEOOXIIHICTh 3aCTOCYBaHHS 3amOODKHOIO 3axXO1y, HAaJAa€ThCs
Mi03pIOBAaHOMY, OOBHHYBAaUY€HOMY HE IMI3HIINIE HDK 3a TPU TOJMHU N0 TOYATKY
PO3MIISAY KIOMOTAaHHS, 1 Ha IPaKTHUIIl HE 3aBXKJIU HaJaeThes paHime. [ 3a el yac 3a
YMOBH, IO MEpeKjiagad BXe€ MPUCYTHIM, BIH Ma€ NEPEeKIacTH MiJ03PIOBAHOMY
KJIOMOTaHHA Ta JOJAaTKU (a 1€ MOke OyTH 1 TOM, 1 HaBITh HE OJMH), 1 3a0€3MeUnTH
KOMYHIKaIlII0 13 3aXMCHUKOM JJI po3po0OKH MPaBOBOi MO3HUIIIT 3aXUCTy. be3 cymMHIBY,
11e 30UTBIIY€E peaIbHO HEOOXITHUMN Yac ISl MATOTOBKU JUISl 3aXHCTY 1 CTaBUTh IiJI
CYMHIB €()eKTUBHICTb 3aXUCTY, Y TOMY YHCJII i 0COOMCTOr0, Y TAKUX yMOBaX.

He mnependauae KIIK VYkpainu 000B’s3Ky ciigdoro cyaai 3abesneuntu 6e3
KJIOTIOTAHHSI CTOPOHM 3aXMCTY IMepeKiiajl yXBaJd PO OOpaHHS, 3MiHY, TPOIOBXKCHHS
CTPOKY 3armo0ixHoro 3axony. Lle 3HOBY K YCKIQIHIOE 3aXUCT, OCOOJIMBO Y CHTYaIIii,
KOJM TMiJ03PIOBAaHUN 3HAXOAUTHCSA IIiJT BapTOO, 1 HEOOXITHO 3a0e3MeUUTH st
KOMYHIKAIlii 13 3aXMCHUKOM OCOOHMCTY MPHUCYTHICTH IepeKkiianada. 3Bakaloud Ha
CTPOKH TIOFAHHS amnessaiiHOl CKapru, KyMyJISATUBHUN €(eKT BiJ IMX CKIIaJHOIIIB
MOTEHIIHHO MOX€e ICTOTHO BIUIMHYTH Ha €(PEKTUBHICTH 3aXUCTY.

[Tonpu BaXJIMBICTh OOBUHYBAJIBHOTO aKTY SIK MIPOIIECYaTbHOTO PIICHHSIM, SKUM
IIPOKYpOp BHUCYBae OOBMHYBAaY€HHS y BUMHEHHI KPUMIHAJIBHOTO MPABOMOPYIICHHS 1
SKAM 3aBEPIIYEThCS JOCYJIOBE PO3CIITyBaHHS, IMIIEPATUBHICTh HOTO IMEpeKiIamxy
takok He mnepemdbadena y KIIK Vkpainn. Xoua came Tam QopmymtoeTbest Te
O0OBHHYBau€HHs, OOTPYHTOBAHICTh SIKOTO TEPEBIPITUMETHCS CYIAOM, 1 y TOMY, IO
Horo mepexiaa HeoOX1THUI 0OOBUHYBAYEHOMY JJIsl CIIPABEAJIUBOTO CYAy, CYMHIBIB HE
BUKIIUKAE.

Omxe, cr. 29 KIIK VYkpainum mnorpedye IOMOBHEHb, y SKHUX Mae OyTu
nepenbayeHa OOOB’SI3KOBICTh MHCHMOBOTO TEpPEKJIaay HaBITh 0€3 KIIOMOTaHHS
CTOPOHH 3aXMCTYy MOBIJOMJICHHS MPO MiA03pPYy, KJIOMOTaHHS Mpo oOpaHHs, 3MiHY, Y
TOMY 4YHCJI TPO CKAacyBaHHsS, 3MiHy a0o0 IIOKJIaJICHHS JIOJAaTKOBHX OOOB’S3KiB,

MPOJIOBXKEHHSI CTPOKY 3amoODKHOTO 3axody, YyXBaJlIM CHIQYOTO CYIJl  IIPO
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3aCTOCYBaHHS 3aloO0IKHOTO 3aX0]y, MPOJAOBKEHHSA CTPOKY 3alMOOLKHOIO 3axoAdy, a
TaKOX OOBHUHYBAJILHOTO aKTY.

Crnin 3BepHYTH yBary i Ha meBHI Henouiku ¢opmyintoBanb 4. 4 ct. 376 KIIK
VYkpainu, sika nependavae: K0 OOBUHYBAaYEHUMU, MPEICTABHUK IOPUIUIHOT O0COOH,
II0JI0 SIKOI 3/11CHIOETHCS TPOBAIKEHHS, HE BOJIOAIIOThH JE€P>KaBHOIO MOBOIO, TO MiCIIs
MIPOTOJIONICHHSI BUPOKY IepeKIanad po3’sCHIOE 1M 3MICT PE30FOTUBHOI YaCTHHU
cynoBoro pimeHHs. Komis BUPOKY PIIHOO MOBOK OOBHHYBAau€HOro abo0 I1HIIOIO
MOBOIO, SIKOIO BiH BOJIOJII€, Y TIEpeKIIai, 0 3aCBiAYEHUI NepeKiagadeM, BpyJaeTbes
oOBuHyBaueHoMmy. [lo-mepiie, mnepeknanady y CulIy CBOrO CTaTycy HE Mae€
PO3’SICHIOBATH HaBITh YAaCTHUHY CYJOBOTO PIIICHHS, a P03’ ICHCHHS 3MICTy CYJIOBOTO
pimenHs, 3rigHo 3 4. 1 cr. 376 KIIK VYkpainu, € 0060B’si3koM rosoByrodoro. Ilo-
apyre, y 4. 4 ct. 376 KIIK VYkpainu He yka3zaHO CTpPOK, y SIKM Ma€e OyTH BPY4EHO
KOITIII0 BUPOKY, IO HE € JIOTIYHMM Y acIeKTI OOMEXKEHOCTI CTPOKIB Ha TMOJaHHS
anensniHoi ckapru. Omxe, 4. 4 cr. 376 KIIK VYkpainm mae Oytu yTodyHEeHa 13
ypaxyBaHHSM WX 3ayBaXKEHb.

Takum uumHOM, JJ1s1 3abe3reueHHs OUIBII TOBHOI peaii3armii  mpaBa
M103pI0BaHOTO, OOBMHYBAUEHOTO Ha TMEpeKiaJ y KPUMIHAJILHOMY MPOBAIKEHHI
VYkpainu, cmin: qonoBHUTH 4. 4 c1. 29 KIIK Ykpaiaun HOpMOIO Ipo  000B’SI3KOBICTh
BPYUYCHHS y TTMCHhbMOBOMY TEpPEKIaAl MOBIJOMICHHS TIPO MiT03Py, KIOMOTAHHS PO
oOpaHHsI, 3MIHY, Y TOMY YHCJIi PO CKacyBaHHs, 3MiHY a00 TOKJIAJEeHHS JOTaTKOBUX
000B’5I3KIB, TIPOJOBKEHHS CTPOKY 3aM001KHOTO 3aX0/Ay, YXBaJH CIIAYOT0 CYJI MPO
3aCTOCYBaHHSI 3alMoOODKHOTO 3aX0dy, y TOMY WYHCII CKacyBaHHsA, 3MiHYy abo
MOKJIa/ICHHSI JT0JaTKOBUX 00OB’S3KiB, MPOJOBXKEHHS CTPOKY 3aMO0IKHOTO 3aX0fy, a
TaK0X OOBUHYBAJIBHOTO aKTy; 4. 4 cT. 376 KIIK Ykpainu mae OyTu 3MiHEHO IUIIXOM
BCTAHOBJICHHSI OOOB’SI3KYy IMEpeKiaiaya MepeKIacTH 3MICT PE30JIOTHUBHOI YacCTUHU
CYZIOBOTO DIIIEHHS, Ta 3aKPIIJICHHS CTPOKY BPYYECHHS KOTMii BUPOKY PITHOI0 MOBOIO

00OBHHYBAaY€HOTO a00 1HIIIOIO MOBOIO, KOO BiH BOJIOJIE.
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Cnucok niTepatypu:

1. Bimkayckac /. [{ukos I'. 3axucT paBa Ha COpaBEIMBUNA Cy BIAMOBIIHO J0
€Bporneiicbkoi KOHBEHINI 3 mpaB MoauHu (Apyre BuaanHs). Paga €Bpomm, 2-re
BUJaHHs (yKpaiHChKa Bepcid), motuit 2018 poky. 189 c.

2. Josionux i3 3acmocysannsi cmammi 6 Konsenyii — IlpaBo Ha cripaBe JIMBUN
cya (KpuMiHAIBHO-TIPOIIECYATbHUM aCIIeKT). 2014. 72 C. URL:

https://www.echr.coe.int/Documents/Guide_Art_6_criminal_UKR.pdf C. 57

HinbHa 3.D.

JOTIEHT Kadepu KPpUMIHAIbHO-TIPABOBUX JUCHUIILIIH
KaHJIUJAT IOPUINYHUAX HAyK

(JIvsiscoruil Oeporcasnuil yHigepcumem 6HYmMpIiuHIX cnpas)

PO3YMHICTH CTPOKIB B CTAJII BAKOHAHHS CYJOBUX PILNIEHDb ¥
KPUMIHAJIBHOMY ITPOBAI’KEHHI

KpuMinaneHuii mpolecyaqbHUA 3aKOH OKPEMOI0 3acaJol0 KPHUMIHAJIBHOTO
MIPOBAKEHHS BUILISIE PO3YMHICTh CTPOKIB. 3aKpIICHA Taka 3acaja 1 y MDbKHAPOTHUX
HOPMAaTHBHO-TIPAaBOBHX aKTax, a camMe y MDKHapOJHOMY IMaKTi MPO TPOMAJISHCHKI Ta
NOJIITUYHI mTpaBa Ta EBPONENWCHKIA KOHBEHIII MPO 3aXWUCT TMpaB JIIOAWUHH Ta
OCHOBOIIOJIOKHUX CBOOO, y 1. 1 ¢T. 6 AKOT HIeThCs MpO IMPaBO 0COOM Ha BIIKPUTHMA
Ta CIPaBEJIMBUI CYJ BIPOJOBXK PO3YMHOTO CTPOKY HE3QJIEKHUM 1 0€3CTOPOHHIM
CyJIOM, CTBOPEHHM BiJITOBITHO JIO 3aKOHY.

Brnacue crarts 28 unnnoro KIIK Ykpainu po3kpuBae 3MicT 3acaau po3yMHOCTI
CTPOKIB, 3TiTHO SKOI PO3YMHHMH BBaXXAIOThCA TakKi CTPOKH, MO € 00’ €KTUBHO
HEOOXITHUMHU JUIsi BUKOHAHHS TMPOIECYaTbHUX MIM Ta TPUUHSTTS TPOIECYThHUX
pilieHb, 1 AKI HE MOXYTh NEPEeBUIIYBaTH TepemOadeHi muM Koaexkcom CTpoku
BUKOHAHHS OKPEMHX TPOIECYTbHUX A1l a00 MPUUHSITTS OKPEMHUX MPOIECyaTbHUX
pimenb. IIpoBeaeHHs cyaoBoro mnpoBajKeHHs 3a0e3neuye cyn. IIpore icHYKOTH

KpUTepii, 0 BU3HAYaIOTh Ta BIUIMBAIOTh HA PO3YMHICTh CTPOKY: 1) CKIIAIHICTD

195


https://www.echr.coe.int/Documents/Guide_Art_6_criminal_UKR.pdf

KPUMIHAJIBHOTO  NPOBA/DKEHHS; 2) TMOBEAIHKA  YYaCHHUKIB  KPUMIHAJIBHOIO
NpoBa/KeHHs; 3) cnoci0d 3AIHCHEHHA CHIIYUM, MPOKYPOPOM 1 CYIOM CBOiX
MOBHOBa)KeHB[1].

Buxonsiuu 13 aHaii3y MOHATTS Ta CYTI PO3YMHOCTI CTPOKIB BOAuaeThCs, IO iX
TPUBAIICTH 3AJIEKUTH B/l caMUX Cy0’ €KTiB KpUMIHAJIBHOIO MPOBaJKeHHS. Bumaerbces
CIYUIHOIO JTyMKa MPO Te€, IO «IPOIEeCyalbHUN CTPOK», caM Mo co0i, (GopMaIbHO
BCTAHOBJICHUI 3aKOHOM, aje HIKoJU He Oyae «po3yMHHM». Bin HaOyBae Ii€i sSIKOCTI
JIUIIE 32 YMOBH 3a0e3neueHHs 0ajgaHCcy 3aKOHHUX MyOJIIUHUX 1 0COOMCTUX THTEPECIB B
yMOBaxX  KOHKPETHOIO  KPUMIHAJIBHOTO  MPOLECYaJIbHOTO  MPOBAJKEHHS B
JICMOKpATHYHIM 1 IPpaBOBii aepikasi [2].

[Ilo cTocyeThCcsi MPOBAKEHHS B CTaJli BUKOHAHHS CYIOBUX DIIICHb, SIKE Mae
J0BOJI1 crienu(iuHMi XapakTep depe3 NpeaAMET J0Ka3yBaHHS Ta KoJia YYaCHHKIB,
BIJIMOBIAHO IIOA0 PO3YMHOCTI CTPOKIB Y HayIll ICHYIOTh JEIIO CYyNepewInBl MO3UIIII.
Hampuknan, naykoseus B. B. Hikontok 30kpema, BBakae, 110 TIOCTaATHIM CTPOKOM LIS
BUPIIIEHHS CYJOM IHUTaHb, SIKi MOB’sA3aH1 13 BUKOHAHHSIM BUPOKIB, € JICIIO JOBIIHMA
CTpOK, a came 14 nHiB [3, c.177]. Tlo3uilis 3aK0OHOABIII 3 MPUBOY I[HOTO € TaKOIO,
M0 CyAas 3000B’SI3aHUM PO3TJISHYTH KJIOTOTaHHS OCOOM MPO BHUPIIICHHS TOTO YU
THIIIOTO TIUTAaHHS, SIKE TIOB’ I3aHE 13 BUKOHAHHSAM BUPOKY MPOTAroM 10 IHIB 3 MOMEHTY
fioro orpumanHs. | juiie moao KJIomoTaHHs (MOJaHHS) MPO 3aCTOCYBAaHHSA 3aXO/IiB
CTATHEHHS 110 0ci0, Mo30aBiIeHUX BOJI, y BHUAI TEPEBEJICHHS 3acyHKEHOTO 0
NPUMILIEHHS] KaMEpPHOTro TUMNY (OJMHOYHOI KaMepH) Ta IpO HNPUMYCOBE T'OJlyBaHHS
3aCy/PKEHOr0, TO BOHO MIAJNATae poO3rsAy MOpoTAroM 24 TOAUH 3 MOMEHTY
HAJIXOJKEHHS BIITOBIIHOTO KJIOMOTAaHHS (TTOJAHHS) JI0 CYIy CYJICI0 OJTHOOCOOO0BO.

Opnak, ciaymHO Ha Mid morisig € aymka HaykoBus [.B. TlactyxoBa, sikuii
BBaXKa€, 1110 CTPOKH PO3IJISIAY NMUTaHb, OB’ 3aHUX 13 BUKOHAHHSIM BHPOKIB 3aJ1€KaTh
BiJl CYTi TOTO YH IHIIOTO MUTaHHS, TOOTO € nudepenmiioBannmu [4,c. 146]. 3okpema
Ha Moro AJyMKY, iICHYIOTh TUTaHHS, 13 pO3IJIAIOM SIKUX HE clif 3BonikaTH. Hanpuknan,
1€ TUTaHHA MPO BIACTPOYKY BUKOHAHHS BUPOKY, PO HANpaBICHHS 3BIIBHEHOTO BiJ
MOKapaHHs 3 BUMPOOYBAHHAM JJIsl BiIOyBaHHS MOKapaHHs, MPU3HAUYEHOTO BHUPOKOM,

PO HaIpaBJICHHsS 71 BIOYyBaHHS MOKAapaHHS KIHOK, 3BUIBHEHUX B1Jl BiIOYBaHHS
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MOKapaHHs BHACIOK iX BariTHOCTI a00 HAsIBHOCTI JITEH BIKOM /10 TPHOX POKIB, MPO
3BUILHEHHS BiJ] TOKapaHHS 32 XBOPOOOIO.

Tak, nmiiicHO BapTO MOTOAWTUCH 13 TUM, IO PO3TISA] JNCSIKUX THTaHb, SIKi
MOB’513aH1 13 BUKOHAHHSIM BHUPOKY HE MOTPEOYIOTh 3BOJIKAaHHS, SIK 10 MPUKIALY MPO
3BUIBHEHHS 3aCy/[’KEHOT'O BiJ BIIOYBaHHs MOKapaHHs 3a XBOPoOowo. Take 3BUIbHEHHS
3aCTOCOBYETbCS TOJI, KOJM 3acy/KEHHUH, BiOyBalouu MOKAapaHHsS 3axBOpiB abo Ha
NCUXIYyH XBOpOOy, IO BIANOBIAHO NEPEIIKOKAE HOMY pPO3YyMITH CBOi A1l Ta
KepyBaTH HHUMH, ab0 Ha IHIIY TSKKY XBOPOOy, sIKa YHEMOKJIMBIIOE MMOAAJIbIIE
BiZIOyBaHHS HUM IMOKapaHHA, a CaM€ MOXE 3arpOKyBaTH HOTO JKUTTIO YU MPHU3BOJIUTH
710 TOTIPUIEHHS HOTO CTaHy 3/10POB’ Sl UM 1HIIUX TSDKKUX HAcHiakiB. Tum Oinblie, 1m0 B
yCTaHOBaX BUKOHAHHS ITOKapaHb MeIW4yHe 3a0e3reueHHs € M0BOJi HU3bkuUM. Ha
IIbOMY TaKO>X HaroJIONIyBaB i €BpONEHCHKUI CyIl 3 MpaB JIOAWHH, KUK 30KpeMa y
cBoemy pimrenHi Big 18.12.2008 poky (cmpaBa «YXaHb IpOTH YKpaiHU») 3a3HAUUB,
mo ct. 3 KoHBeHI1i1 Ipo 3aXUCT MpaB JIFOJAUHA Ta OCHOBOIOJIOXKHUX CBOOO/ MOKIaiae
Ha JepkaBy OOOB’SI30K 3axuiiaTd (i3uuHe 370poB’s 0ci0, M030aBJICHUX BOJII.
Bognouac €Bporelicbkuii cyn IOMycKae, 0 MEIUWYHa JO0MOMOra, sika JOCTyIHa B
yCTaHOBaX BHUKOHAHHS TOKapaHb, HE 3aBXJIM MOXKEe OyTH Ha TOMY K PiBHI, IO ¥ B
HalKpamux TPOMAJChKUX MEIUYHMX 3akinanax. [Ipote nmepkaBa mae 3a0e3MeUUTH
HAJIC)KHUW 3aXUCT 3JI0POB’Sl YB’S3HEHUX, 30KpeMa IUISIXOM HaJlaHHA HEOOXiTHOi
Mear4YHOI Jomomoru [5].

HeBapTo 3BOJiKaTH TakoX 1 3 PO3MISIIOM MHUTAHHS TPO BIACTPOYKY BUKOHAHHS
BUPOKY, TMO-TIEpIlieé B IHTEpecax caMoOi O0COOM 3acCyIKEHOTO, a TaKOX 1 JUIs
3a0e3MedeHHs] YMM MIBUAINOI peamizaiii 3acagy JOCTyNy JO TMpaBOCYIIs Ta
000B’SI3KOBOCTI  CYJOBUX pilleHb. AKe camMe O00OB’S3KOBICTh € Ba)XJIUBOIO
BJIACTUBICTIO BHPOKY, 1 came 13 ii HasBHICTIO MOXXHA TOBOPUTHU TPO BUKOHAHHS
3aBJlaHb PABOCYIIS.

3acayroByloTh Ha HETAWHUM pO3MNIAN 1 JA€dIKl NUTaHHA MPO BCAKOTO POAY
CYMHIBH Ta MPOTHPIYYS, IO BUHUKAIOTH NMPH BHUKOHAHHI BUPOKY. 3aKOHOJABIEM Y

KIIK Ykpainu HEe KOHKPETH30BaHO IMPO SIKI camMe CYMHIBH Ta MPOTUPIYYS MIEThCH,
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BKa3aBIlH JIUIIE HA 000B’ 30K CyAy B CTaJlli BAKOHAHHS CY/OBUX PIlIEHb BUPILIYBaTU
Taki nuTaHHA. [X nepenik nopaerses y Iocranosi Inenymy Bepxosaoro Cymy Ne 11
Bix 21.12.1990 poky «lIpo mpakTuKy 3acTOCyBaHHA CyJaMH YKpaiHH
MPOIIECYATHbHOTO 3aKOHOABCTBA MPH BUPIMICHHI MUTaHb, MOB'I3aHUX 3 BUKOHAHHSIM
BUpOKIB». Ha Miifi morisg He BapTo 3BOJIKATH 13 BHUPIMIEHHSAM MHTaHb PO
3BUIBHEHHS 3-TiJI BapTH OCOOM, 3aCy/)KEHOI YMOBHO 4YM JO T[OKAapaHHSA, He
MOB'SI3aHOTO 3 T030aBJIEHHAM BOJI, OOBHHYBaueHUU OyB MiJ BapTOK 1 CyI HE
BUPIIIMB MHUTAHHS PO 3MIHY 3a001KHOrO 3aX01y, MPO CKacyBaHHS 3amo01>KHOIO
3ax0/y, SKIIO MPU BUIMpPABIaHHI OCOOM YW 3aCy/KEHH1 MOro 31 3BUIBHEHHSIM BIJ
NMOKapaHHSd CyJ Y BHPOKY HE BKazaB MNpPO HOro CKacyBaHHS, TPO  JOJIO
HETMOBHOJIITHIX JITEH 3aCyIPKEHOT0, SK1 3aJUIITUINCS 0e3 Ao ay, 1mepenavy ix ajs
NiKITyBaHHS yCTaHOBaM, pojJu4aM a0o iHIIMM 0co0aMm, KO Y BUPOKY HEMa TaKOTo
pitrerHs. Ile MoXHa TOSCHUTH 30KpeMa THM, IO MPEAMET JOCHIIHKCHHS y IUX
NUTAHHSIX HE € CKJIAIHUM 1 HaBiTh OUIbIIE MOXOJUTH 3 CYJIOBOTO PO3IJIALY CIIPaBH IO
CyTi, ajle OJHOYACHO TaKi MUTAaHHS BUMAraloTh iX HEralfHOrO BHUPIIIEHHS 3HOBY XK
TakKl B 1HTepecax o0coOM 3acy/pkeHoro. BiAmoBiZHO MOXIMBUM Ta JIOIIILHUM
BBAXKAETHCS TEPMIH PO3IIISIAY TAKUX MUTAHb — IPOTSATOM JTI0OH.

Cnpapai BcTaHOBJICHUH 3aKkoHOMaBIEM 10-AC€HHUN CTPOK I PO3MIISAY JASIKUX
MUTaHb € IIJIKOM BHIPaBIAaHUM BHUXOJSYM 13 HABAHTAKCHHS CYIJIIB, a TaKOX 1
JOTPUMAaHHS TIPaB 1 3aKOHHUX 1HTEPECiB 0Ci0 — YYaCHHUKIB I1i€1 CTazili KpUMIHAIBHOTO
npoBapKkeHHsA. OmHAaK OUThII AOUUIBHO Oyno O BCTaHOBUTH nu(epeHIiiioBaHMMA
MIIX17 10 BCTAHOBJICHHS CTPOKIB PO3TJISY TOTO UM 1HIIIOTO IMUTAHHS, SIKE CTOCYEThCS
BUKOHAaHHS BHUPOKY, 1 HOPMAaTHBHO II€ 3akpinutu y monoxeHHi cratti 539 KIIK
VYkpainu.

Crmcok miTepatypu:

1. KpuminaneHu{ TpoleCyaTbHUN KOJIEKC YKpaiHu: 3aKOH YKpaiHu Bif
13.04.2012 Ne 4651-VI URL. https://zakon.rada.gov.ua/laws/show/4651-17 (nata
3BepHeHHs: 01.05.2020)

2. Uypikona 1.B. Illogo peamnizaiiii 3acaj; po3yMHOCTI CTPOKIB Y KPUMIHAIBHOMY

nporeci.@opym npasa. 2013. C. 1163-1167
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Npkyrck: U3n-Bo UpkyT. yH-Ta, 1989. 256 c.

4. ITactyxoB U.B. [Ipon3BOACTBO MO pacCCMOTPEHUIO U PA3PEIIEHNUIO BOMPOCOB,
CBSI3aHHBIX C MCIIOJHEHHEM MPUTOBOpa: AMC. KaHA. topul. Hayk : 12.00.09. Omck,
2005. 184 c.

5. Pimenns €Bponeiickkoro cyny 3 mnpas JoauHu y CropaBl «YxaHb NPOTH
Vkpainm» ~ Ne  30628/02  Bim 18  rpymns 2008  poky: URL.:
http://zakon4.rada.gov.ua/laws/show/974 440 (nara 3Bepuenns: 02.05.2020)

Joopoxancska H. O.
KypcaHt 3 Kypcy, ¢pakynabTeTy Nel
(JIvgiscoKuil Oeporcasruil yHigepcumem 6HYmpilHix cnpas Yxkpainu)

Maiictpenko M.M .,

CTapiuii BUKJIanay Kadenapu KpUMiHATBHOTO MPOIECY Ta KPUMIHATICTUKH,
KaHIUJaT IOPUAUYHUX HAYK,

(JIvsiscoKuil Oeporcasnuil yHigepcumem GHYmMpIilHIX cnpas Ykpainu)

OBIIYK 3A KPUMIHAJIBHUM ITPOLECY AJIbHUM
3AKOHOJABCTBOM YKPATHU TA ECTOHII

IIponecyanpHi aii  ciaiggoro abo mpokypopa I dYac JOCYI0BOTO
PO3CIiayBaHHS, HE3aJIC)KHO BiJ iX 3aBJaHHs, 3arajoM CIIPSMOBaHI Ha MIBHUJIKE, IOBHE
i HeymepemKeHe pO3CIiayBaHHS KPUMIHAIBHOTO MPOBAHKEHHS. AJle CIITYUMU
(pO3IIYKOBUMH) [iIMA HA3WBAIOTh JIMIIE Ti, CHEHMU(IYHOI O3HAKOI SKUX €
Oe3rmocepeiHs CIPSMOBAaHICTh HA BUSBICHHSA, 30MpaHHA, TOCHTIIKEHHS, MEPEBIPKY,
OIiHKY 1 BUKopucTaHHS AokasiB [1, c. 250]. Cepen Takux CIHiIuX PO3MTYKOBHX il
JIOCHUTH TTOIIHPEHOIO € — OOIIYK.

Sk 3a3navaerbes y cT. 234 KpuMiHambHOTO MPOLIECYATbHOTO KOJEKCy (manmi —
KIIK) Ykpaiau, oOmyk mpoBOAUTHCS 3 METOIO BUSABICHHS Ta (ikcarii BiOMOCTEH
Mpo OOCTAaBUHM BYMHEHHS KPUMIHAJIHLHOTO MPABOMOPYIICHHS, BIAIIYKaHHS 3HAPSIb
KPUMIHAJIBHOTO MPaBOINOPYIICHHS a00 MalHa, sike Oysio 3100yTe y pe3yJabTaTi HOro

BUMHEHHSI, @ TAKOK BCTAHOBJICHHS MICIIC3HAXOPKCHHS PO3IIYKYBaHUX OC10 [2].
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VY 6 po3auni KIIK Ecrtonii, a came y cr.ct. 91, 91-1, 92, BcTaHOBIEHO HOPMHU
10/I0 MPOBEJICHHS 00IIYKY, TOOTO, METY JJaHO1 CIIYO1 Aii, MiJICTAaBU Ta 0OCOOJIUBOCTI
il mpoBeneHHsA. MeTor0 NMpoBeACHHS OOILIYKY € BUSABICHHS B OyiBii, MPUMIILIEHI,
TPaHCIIOPTHOMY 3ac001 UM Ha 3aKpUTIN TEPUTOPii 00’ €KTa, BUKOPUCTAHOTO B SIKOCTI
PEYOBOr0 OKa3y YU TaKOro, I[0 HEOOX1THO KOH(ICKYBAaTH; JOKYMEHTA, IPEAMETA YU
ABMILA, HEOOXIAHOrO I PO3TJAAY KPHUMIHAIBHOIO MPOBAIKEHHSA; MaiHa, IO
OiJIArae  apemry 3 MeTOK KoH(icKalii 4M BIAIIKOJYBAaHHS IIKOAM 3aBJIaHOl
KPUMiHAJILHUM TIPABOMOPYIICHHS, YU Tpyna, abo X 3aTpUMaHHS pPO3IIYKYBaHOi
ocobwu [3].

VY mii YacTuHI 1Tl TpOBENEHHS OOUIYKY (DakTHYHO 30iraroTbcsi B 0OMIBOX
KPUMIHAJIBHUX TPOIIECYAIbHUX 3aKOHAX, OJHAK, CIIiJI BAOKPEMUTH TON TO3UTHBHHIMA
(akT, MO eCTOHCHKHI 3aKOHOIABEIb BHUIAUISE cepel IieH MpoBEeICeHHs OOIIyKYy —
BIJIIITKOTYBaHHS IIKOJIW 3aBJaHOT KPHMiHAJIBHUM IPABOIOPYIICHHSAM, IO B CBOO
Yepry y BITYU3HIHOMY 3aKOHOABCTB1 ITHOPYETHCS.

HactynHum MOMeHTOM, Ha SKUH CIif] 3BEPHYTH YBary € IMiJCTaBU MPOBEICHHS
obmyky. ¥ u. 2 ct. 234 KIIK VYkpainu 3a3HaueHoO, IO MiACTaBOIO IMPOBEICHHS
o0IIyKy € yxBaja CIII40r0o CYIJi MICLEBOrO Cydy, B Mekax TepUTOpPIaabHOT
IOPUCAUKINT SIKOTO 3HAXOAUTBCS OpraH JOCYJOBOTO pO3CHiAyBaHHS, a ¥y
KpUMIHATBHUX MTPOBAKEHHAX MO0 3JI0YMHIB, BIIHECEHUX 10 MiACYAHOCTI Bumioro
antukopymiiaoro cyay (mami — BAKC) — ma migcraBi yXBaJiM CHiIYOTrO CYJIi
BAKC.

ToOTo, pakTUYHO €NMHOIO MIACTABOIO JIA TPOBEJACHHS OOIIyKY Ha CTafii
JIOCYZIOBOT'O PO3CIiayBaHHS B YKpaiHi € N03BUT (yXBasa) ciigdoro cyami. Xoda
3aKOHO/IaBellb HE BUKIIIOYAE MOXJIMBOCTI MPOBEACHHSA OOIIYKY 1O TOCTAaHOBJICHHS
YXBJIHA CIITYOTO CYANl Y HEBIAKIAAHUX BUMAJKaX, 3BYKYIOUM iX 10 BPSATYBaHHS
KUTTS JIIOJIe Ta MaiiHa, abo 0e3mocepeHhOro TepeciIiayBaHHsS o0ci0, sKi
MiO3PIOIOTHCSI Y BUMHEHHI 3JI0YMHY. Y TaKOMY BHUIIAJIKy MPOKYpOp, CILAYHMA 3a
MOTO/KEHHSAM 13 TTPOKYPOPOM 3000B’sI3aHHMI HEBIIKIAIHO MICSA 3A1MCHEHHS TaKHUX

I 3BEPHYTHCS 3 KJIOMOTAHHIM PO MPOBEACHHS OOIIYKY 0 CJIITYOTO CYAL.
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Ha BinMiHy Bij] BITYUM3HSHOTO 3aKOHOJABCTBA M1ICTaBH MPOBEACHHS OOIIYKY B
Ectonii Outbin pizHOMaHiTHI. Tak, Hampukiaza, OOIIYK MOKHa MPOBOJMUTU 3a
KJIOMOTaHHAM MPOKYpaTypu Ha MiJCTaBl MOCTAHOBU CYJJI MOMEPEAHHOTO CIiACTBA
9n Cyny, abo Ha MiACTaBi MOCTAHOBH TMPOKypopa. Xo4da B OCTAHHBOMY BHUIIAJKY
ICHyIOTh T€BHI OOMEXEHHs, Hampukiad, OOUIyK HEOoOXIZHO TpPOBECTH B
HOTapiaJbHOMY 4YM aJBOKaTChbKOoMY Oropo Ta iHue (4. 3 cr. 91 KIIK Ectonii) [3].

Cnin 3asnauntu, mo y KIIK EcToHii TakoX BHUKOPHUCTOBYETHCS MOHSATTS
HEBIAKIATHUN BUMAIOK, KU TPAKTYETHCS K HEMOXKIUBICTH CBOEYACHO O(POPMUTH
MIOCTAaHOBY IPO MPOBEEHHS OOIIYKY, y TAKOMY BHIAJIKy OOIITYK MOYKHA TIPOBECTH HA
mijicTaBl JA03BOJIy NpoKypaTypu. OQHaK 3aKOHOJABEI[b HE 3a3HAyae€, Hi KOHKPETHO
dbopMu Takoro J03BOJY, Hi MOr0 CTPYKTYpH, NMepea0ayuBIIN JIUIIE «CMoci0d, 110
nomnyckae nojaneiine BiaTBopeHHs» (4. 5 c1. 91 KIIK Ectonii). [IpoBeaenns obmyky
y Takuid cnocid mnepeadadae mojanbliie BIIOOPaKEHHS Yy BCTYMHIM YacTHHI
IPOTOKOJIy TMPO OOIIyK OOCTaBWH, IO CBIAYaTh TMPO HEBIAKIAIHICTH Ta
OOTpyHTYBaHHS Jii.

[IpoBenenHst oOUTYKY Y HEBIJIKJIAIHOMY BUIIAJKY B 00MIBOX KpaiHax moTpedye
TaK 3BaHOTO «y3aKOHEHHS», 30KpeMa, Iie 3a3HadaeTbes y 4. 6 cT. 91 KIIK Ecronii,
TOOTO HEOOXITHICTh MPOTATOM HACTYITHOTO pPOOOYOro JHS TIOBIJOMHUTH uepes
NpOKypaTypy Cyaair mnomnepeanboro ciuiacta. Cyans MONEpenIHbOro CHiICcTBa
BUHOCHUTH ITOCTAHOBY PO BU3HAHHS OOIIYKY AomycTHMUM [3].

[likaBor0O MOXHA BBa)KaTH TMPaKTUKYy cyaiB ECToHII m0M0 TOromKeHHs
MPOBENCHHS OO0myKy a0o Tpo BH3HAHHA OONIYKY JONYyCTHMHM Yy BUTIIAII
MOTOJKYBAJIbHOTO HAJAMKUCY HAa MOCTAHOBI MPOKYpaTypH, 110 B CBOIO YEpry 3HAUHO
€KOHOMUTB PECYpCH AOCYI0OBOTO PO3CIIiTyBaHHS.

Yactuna 4 cratti 91 KIIK EcToHI1 MicTUTh TIepetik 13 TPbOX MYHKTIB, IO MA€E
OyTH 3a3HAYECHO y MIOCTAHOBI PO MPOBEACHHS OOIIYKY, 30KpeMa:

1) 1o came po3NIYKY€ETHCS B IKOCTI METH OOIIYKY (PO3IMIYKyBaHHH 00’ €KT);

2) oOrpyHTYBaHHS OOIIYKY;

3) wmiciie, e TPOBOIUTHLCS OOIIYK.
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Ha BigMiHy BiA BHILE3a3HAYEHOTO BITYM3HSIHUI 3aKOHOJABEIb JIE€TaII30BaHO
BU3HAYMB CTPYKTYPY CYIYTHIX OOIIyKYy JOKYMEHTIB, TaKUX SK KJIOMOTaHHS PO
oOIIyK, yxBaja Ipo J03BUI Ha OOWIYK, MPO IO 3a3Ha4eHo y 4. 3 cT. 234 ta ct. 235
KIIK Ykpainu BillIOBITHO.

[IpoTokon obmyky 3a3nauenuit B cT. 92 KIIK EctoHii aemnio BiApi3HIETHCS Bif
BcraHoBieHoro y KIIK VYkpaiHnm cBOIMM OCHOBHMMHM YacTHHAMHU. Y TIPOTOKOJI
OoOLIyKy BHOCSTBH TakKi BIIOMOCTI: MPOMO3UIII0 BUAATH PO3LIYKyBaHUM 00’ €KT abo
BKa3aTH MICIIE3HAXOKCHHsI Tpyna abo pO3IIyKyBaHOi 0COOW; HalMEHYBaHHSI
T0OPOBUTBHO BHIAHOTO 00’ €KTa; YMOBH, X1 Ta Pe3yJIbTaTH MOIIYKiB; HAMMCHYBaHHS
BUSBICHOTO 00’€KTa 1 ¥WOro oO3HaKW, M0 MAaKoTh 3HAYCHHS JUIS  PO3TIIBTY
KPUMIHAJIBHOT CIPaBH; JIaH1 PO BCTAHOBJICHHS 0COOM, 110 po3uryKyBanacs [3].

Ha BigMiHYy BiJl €CTOHCHKOTO BITYM3HSHUHN 3aKOHOJABEIlh 3aKPINUB YUCICHHUN
pSAZl YMOBHOCTEH 110710 peaiizailii aHadi30BaHO1 CIia4yol Mii, TaKUX SK: 3a3HAYCHHS
IHAUBINYaTbHUX a00 POJOBUX O3HAK peyeid, JOKYMEHTIB, 1HIIOr0 MaiiHa abo ocio,
AKUX TUIAHYETHCS BIAIIYKATH, a TaKOX iXHINA 3B’S30K 13 BUYMHEHUM KPUMIHAJIBLHUM
NPaBOMOPYIIEHHSIM; OOTPYHTYBAaHHSI TOTO, IO JOCTYN A0 peuyei, JOKYMEHTIB abo
BIIOMOCTEH, SKI MOXYTh y HHUX MICTUTHCS, HEMOXIUBO OTPUMAaTH OPraHoOM
JIOCYJIOBOTO PO3CHIIAYyBaHHA y JTOOPOBUIBHOMY TOPSJKY IUIIXOM BHTpeOYBaHHS
pedel, JOKYMEHTIB, BigoMOCTel ab0 3a JOMOMOro I1HIIUX CHITIUX i,
000B’SI3KOBICTh JIOJaHHS OpHUTiHANIIB a00 KO JOKYMEHTIB Ta IHIIMX MaTepiais,
AKUMHU TPOKYpOp, CIHIAYHil OOIPYHTOBYE JOBOJIU KJIIOTMOTAaHHS, OOOB’A3KOBa
MPUCYTHICTh JIBOX HE3alHTepecOBaHUX 0cCi0 (MOHATHX); 000B’sI3KOBa Bigeodikcarris;
MPaBO MPOHUKHYTH IO JKUATJIA YU 1HIIOTO BOJIOAIHHS OCOOM JIMIIE OJUH pa3; BUMOTa
Mpo TMPOBEACHHS OOIIYyKY JKHUTIAa YH I1HIOIOTO BOJIOAIHHS OCOOM B Hac, KOJHU
3aMmoiF0€THCA HAMMEHIIIA IITKOa 3BUYAfHUM 3aHITTSIM 0COOH, TOIIO.

OTxe, aHai3 KPUMIHAJIBLHOTO MPOIIECYaATbHOTO 3aKOoHY YKpainu Tta EcToHii B
YaCTHHI, IO CTOCYETHCS TMPOBEJACHHS OOIIYyKYy Ha JOCYJOBOMY pPO3CIiTyBaHHI
CBIIYMTH MPO CHPOILIEHY, HAa BIIMIHY BIJl BITUYM3HSAHOI, mpouenypy y EcTonii Ta
JeTaai30BaHy, a MOJIEKY/IU MepeBaHTaXKeHY, B YKpaiHi. 3 ogHoro OOKy, aeranizailis

npoIecyanbHoi1 popMu ciIyrye HIOM IHCTPYKIIEIO IS MTPOBEACHHS PO3IITYKOBOI1 i, a
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3 1HmOro OOKy, 3aBHIly€ CTaHAApPT JOKa3yBaHHS Ta YCKIAIHIOE MPAKTUUHY
peanizailito oOIIyKy, YaCTO € MIATPYHTAM JUIsl BIIMOBHU Y MPOBENEHHI OOIIyKY, abo
JUISL OCKap>KEHHs NI OpraHiB JOCYAOBOIO PO3CIiAyBaHHS Ta BU3HAHHS PE3yJbTaTiB
OOIIIyKY HEJIOITYCTUMUMH.
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2. KpuMinaneHuii mpouecyanbHUl KoJleKC YKpaiHM B pefakuii Bix
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3. YronoBHo-TIponieccyalbHbIN koAekc, npuHsat 12.02.2003 RT 1 2003, 27,
166 Berynun B 3aKOHHYIO CUITY 01.07.2004. URL:
https://www.legislationline.org/download/id/8371/file/Estonia_CPC_as_of 2019 ru.

Hdyb6ac B.M.,

Cy LIS
(Buwuii anmuxopynyitinuil cyo)

JAEAKI MIUTAHHA BJOCKOHAJIEHHS CY1OBOTI'O PO3IJIALY
KPUMIHAJIBHUX MPOBAJIKEHDb HIOAO KOPYIIIIMHUX 3JIOYUHIB

1. Crarrs 6 KonBeHIii mpo 3axuCT MpaB JIFOAUHU 1 OCHOBOIOJIOKHHUX
cB00OOJ MoauHu Tiporosonrye: «KokeH Mae MmpaBo Ha CHPaBEMJIMBUM 1 MyOTIYHUN
PO3IJISi[ WOTO CIPaBH YIPOJOBXK PO3YMHOI'O CTPOKY HE3aJIGKHHUM 1 OE3CTOPOHHIM
CyJIOM, BCTAHOBJICHHM 3aKOHOM, SIKUW BUPIIIUTH CIIp 100 HOTO MpaB Ta 00OB’SI3KiB
IUBUTBHOTO XapakTepy ab0 BCTAHOBUTH OOIPYHTOBAHICTH OYAb-SKOTO BHUCYHYTOTO
MPOTH HBHOTO KPHUMIHAIHHOTO OOBHHYBAYCHHS». 3a3HA4YE€HI IMOJIOKEHHS IOBHICTIO
KOpenmoioTh 13 BcTaHoBieHHM y crtarreo 2 KIIK VYkpaiam 3aBmaHHsSM 110710
3a0€3MeUeHHs] IBUIKOTO CYIOBOTO POTIISANY KPUMIHAIBHOTO TPOBAKEHHS Ta
PO3YMHICTIO CTPOKIB SIK 3aCaJi0I0 KPUMIHAJIBLHOTO MPOBAKEHHS (MYyHKT 21 yacTUHU

1 crarti 7 KIIK).
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2. JlocynoBe  po3CliIyBaHHS  KPUMIHAJIBHHX  IPABOIMOPYIICHL IO
KOPYHOI[IMHUX 3JI0Y4MHAX B OUIBIIOCTI BHUMAJKIB 3aKIHUYE€ThCS  CKIIAJICHHSIM
OOBMHYBAJBLHOT'O aKTa Ta HaMpaBlIeHHSM Horo 1o cyay. [Ipu npoMy, BiIMOBIAHO 110
nosioxkeHb ctaTTi 290 KIIK cropoHa oOBMHYBaueHHsS 3000B’s13aHa HAJlaTU JOCTYII
70 MaTepiaiaiB JOCYAOBOr0 PO3CHIAYBaHHS, Y TOMY YUCIl OyAb-AKi JJOKa3u, CTOPOHI1
3axucty. Kpim Toro, 3rimno crarti 291 KIIK 3a60poHsieThCs HafaHHs Cyay 1HIIMX
JOKYMEHTIB KpiM OOBHHYBJBLHOTO aKTa JO0 IMOYATKy CYAOBOTO po3rsiay. Takum
yuHoM, KIIK BCTaHOBMB IMIIEpaTHBHY HOpPMY, SKa I030aBJIsi€ MOMKJIHUBOCTI CYIT
BHUBYATH Ta OILIHIOBATH JOKA3U JI0 MOYATKY CYJOBOTO MPOBAKCHHS.

3. OtpumaHHsT CcyJaoM Oyab-sSKMX MaTepiajiB TiJ Yac MiATOTOBYOTO
3aciaHHg, OkpiM mnepeabadenux 4. 4 cr. 291 KIIK, rpybo mnopymrye
OCHOBOMNOJIOXKHUW mpuHLuI, BuzHauenud y cr. 23 KIIK, - O6e3nocepenHictb
JTOCHIDKCHHST  JoKa3iB. lleW TNpHHOMIN TOKJIMKAHUW BUKIIOUHATH MOXKJIMBICTh
(dbopMyBaHHS MEPEKOHAHb CyIy A0 MOYATKy CYAOBOTrO po3rsiay. IHmmMmu cioBamu,
Oe3nocepeIHICTh JOCTIKCHHI I0Ka31B 03HAvae, 110 MPOoIIeC M3HAHHS BiAOYBAEThCS
B CYJOBOMY 3acCiJlaHHi, 1 CyJ He mepeBipsie (akTu Ta oOCTaBUHU, AKI HOMY CTalld
BIJIOMI1 JI0 MIOYATKy CYZOBOTO PO3TIsiAy (3 MaTepialiB, 1[0 HOMY HaJajil CTOPOHH), a
MIOBHOITIHHO JIOCIIIJIDKY€E JOKa3H, sIK1 OJIep>Kye€ BIIEpIIIC.

4, Ha mamy aymky, nanwii nmpuHIUN 00’€KTUBHO «3aBa)kae» peaizailii
3aBJIAHHIO KPUMIHAJILHOTO MPOBAXKEHHS - MIBUAKOMY CYZOBOMY PO3TIISIY Ta 3acai
KPUMIHAJBHOTO TIPOBAKEHHS — PO3YMHOCTI CTPOKIB. APTyMEHTIB Ma€MO JOCTAaTHBO.

d. SIx 3a3Ha4Y€HO B MOHITOPHMHTOBOMY 3BiTi 3a pe3yibTaTaMu 3/IHCHEHHS
npaBocyaas BAKC, 3aBantaxkenicts cymaaiB BAKC uepe3 ixHIO y4acTh y poO3Tisi
0aratb0X CIpaB 3aJUIIAECTHCS TyKe BUCOKOI. CepelHbOCTATUCTUYHHH KOCPIIIEHT
CKIIAJHOCTI cmpaB, ski mnepeOyBamu B mpoBamkeHHi BAKC y 2019 pomi, 3a
KaTeropisiMU CTAaHOBUTH 46 (IIPU MaKCUMaJIbHO MOXKIMBOMY — 55), IO CBITYHUTH PO
3arajbHy BHCOKY CKJIQIHICTh cripaB y cyai [1]. 3a3HaueHnii BHCHOBOK CBITYUTH MPO

Te, IO CYAO0B1 IMPOBAHKEHHS MO KOPVIIIIHHUX 3J0YMHAX € CKIaJAHHMH B YaCTHHI

BUTpPAT 4acCy Ha pOo3rjiaj CIIpaBH 34 CTaI[iHMI/I 1X PO3LIIsiAy.

6. [Ipouienypa cymoBOTO pO3MJISAy HE MEHII BaXJIWBA, HDK MOMEHT
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MIPOTOJIONICHHSI BUPOKY, ajke Oe€3 MOCHKEHHS Ta PEeTeIbHOI OIIHKH JOKa3iB
HEMOJXKJIMBO yYXBaJIUTH 3aKOHHE pilieHHs. [[pboMy BEIbMH O4iKyBaHOMY Ta I[IKABOMY
JUIsL IIAPOKOTO 3arajly MOMEHTY 3aBXJW IMepeaye KpoliTka Ta OaraTo/JeHHa
aHaNITHUYHA Tpalsl CyAAIB: YBOKHUW NEperyisa] MaTepiaiiB Bigeodikcallli YuCIeHHUX
clHimuuMx i (HampuKa, 0OIIIyKiB, B1JICOKOHTPOJTIO oco0u/MmicIs);
MPOCITYXOBYBaHHS 0araTorogMHHUX ay/i03anuciB, c(OPMOBAHUX 3a pe3ylbTaTaMu
ayJIOKOHTPOJIO  ocobu/Micug abo  3HATTS  1HGopMalii 3  TPAHCHOPTHHUX
TEJICKOMYHIKAIlIMHUX MEPeX (Tak 3BaHE «IPOCIYXOBYBAaHHS TeJIe(HOHHUX PO3MOBY);
JIOITHMT BEJIMYE3HOI KUTLKOCTI CBIIKIB; JOCIIPKCHHS JECATKIB, a IHKOJIU COTEHb, TOMIB
JOKYMEHTIB Ta pPEYOBHMX JOKa3iB Tomo. HemooauHOKi BHMAaKH, KOJW B XOMIi
CYJIOBOTO PO3TJISAY MOCTAa€E HEOOXIAHICTh AOCTIAUTH JIOKa3W MOBTOPHO, 30KpeMa, 3a
ydacTi €KcrepTa, CBIAKIB. JOCHIDKEHHS JOKa3iB 3aBXKIAU CYMPOBOKYETHCS
TUTAHIYHUMHU 3YCWUIAMH, IO iX JAOKJIQJal0Th TNPOKYPOPH 1 3aXHCHUKH JUIS
CIOPOCTYBaHHSI TMO3MUII MPOTHJIEKHOT CTOPOHM Ta TIEPEKOHAHHA CyAy B
OOrpyHTOBAaHOCTI cBO€i mo3uiii. I[lpy TOMYy KOXHOMY JOBOJY Ta KOXKHOMY
apryMEHTY CYJ TaKOXX IMOBHHEH HanaTH OIiHKY [2]. TakuM 4uHOM, OIliHKA TOKAa3iB,
HaJaHUX CYIy TiJ Yac CyJOBOTO PO3IISAy 3aiiMae TPUBAJIUN MEpIoa dacy, IO
IPU3BOIUTH JI0 TIOPYIICHHS] PO3YMHUX CTPOKIB KPUMIHAIBLHOTO TIPOBAIKEHHS.

7. JIJist BCTAaHOBIIEHHSI PO3YMHOCTI CTPOKY PO3IJISIIYy KOHKPETHOI CIIpaBU Y
HAI[IOHAJIbHUX CYJOBUX opraHax €sponeicbkuii Cyn 3 mpaB JIIOAMHH BUPOOUB Yy
CBOIH MIPaKTHUIIl KUJIbKA B3a€EMOIIOB’ I3aHUX KPUTEPIiB: CKIAIHICTh CIIPaBH; MOBEIIHKA
3asiBHUKA (TOOTO 0ocoOwu, sika 3BepHynacs g0 €CIIJI); noBeninka cymoBHX Ta 1HITUX
JIEp’)KaBHUX OPTaHiB; BAXIMBICTh MPEAMETYy pO3TISAAY Ui 3asBHUKA. Y pasi
HeoOXigHOCTI, 0co0a, ska 3BepTacThes 10 €CCILI i3 3asBO0 PO BU3HAHHS PO3TIISTY
CIIpaBM HEOOTPYHTOBAHO JOBI'MIM, Ma€ JOBECTH, 1[0 BOHA OCOOMCTO HE BUMHSIIA JiH,
CIpsIMOBaHMX Ha 3aTsaryBaHHs mporecy. To6to, €CIIJI koxHOro paszy OIIHIOE
MOBEAIHKY 3asBHUKAa Ta ii BIUIMB Ha TPHUBATIICTh po3rysimy crpaBu. OpHak,
aHaJI3YIOUM OJIHY 31 CIpaB Mpo KpuMiHaidbHE OOBMHYBaueHHs, CyJ 3a3HayuB, 110

HEMOJKJIMBO BUMAaraTH BiJ 0coOH, 00 BOHA CIpHsJIa Cyay Y pO3TIISIAl CIIpaBHU, SKIIO
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TaKke COpPUSIHHS TMpPUBEJE A0 ii 3acy/KeHHs. SICKpaBUM MPUKIAIOM, KOJIU MOBEAIHKA
3asBHHKIB CTaJIa OJIHIEIO0 3 MPUYMH TPUBAJIOTO PO3TIsiAy cropy, € cipaa Chirikosta
and Viola against Italy, ne 15-piunuii cTpok po3risiay Oysio BUZHAHO BUIIPaBIaHUM,
OCKUIBKM caMi 3asfBHMKM CIMHAJUATh pa3iB 3BEpTAIUCS 3 MPOXAaHHAM MPO
BIJICTPOUYEHHSI MPOIECY 1 HE 3amnepeyyBajii MPOTH HIICTHOX MEPEHECEHb PO3IIIsIY,
3MIICHEHUX Ha TincTaBi 3asBu iHImOI croponu y cmpaei [3]. Kpim mnoBeninku
3asIBHHMKA, TIPU BCTAHOBJICHHI PO3YMHOCTI CTpOKiB po3rsiay cipaB €CIIJ ananmizye i
NOBEIIHKY OpPraHiB BJIAJIH.

CratuctuyHi JaH1 npo ctaH 3aiiicHenHs npasocynns BAKC na nepuri niB poky
CBIAUMTH TPO HEBTINIHY TEHACHIIO Ta Ma€ YCi O3HAKH TOPYIICHHS PO3YMHHUX
CTPOKIB Yy MOBE/IIHIII CTOPOHM 3aXUCTy. Tak, OulbiIicTh (Manke 63%) mpu3HaAaYUeHUX
3acimanb BimOynacs. [Ipore nocuth 6araro 3acianb, OUTbIIE TPETUHH, HE BIIOYITHC.
I ocHoBHOWw mpuumHOO (ToHan 58%) cramo HenmpuOyTTs aaBokata Ta/abo
oOBuHYyBaueHoro. KpiM TOro, BeNMMKHMKW BIACOTOK HENMpUOYTTS aJBOKaTa 4Yu
OOBMHYBAaY€HOTO B CYKYIHOCTI 31 3Ha4yHOK KUTbKiCTIO (ToHan 30) BumaakiB
HEOOTPYHTOBAHUX KJIOTIOTAHb aJBOKATIB, 30KpeMa KJIOMOTaHb MpPO MOBEPHEHHS
OOBHHYBAJILHOTO aKTa IMPOKYpOpY, JKOAHE 3 SKUX y CyAy He OyJo miicTaB
3aJI0BOJIBHUTH, MOXYTh CBIIYUTH PO 3JI0BKUBAHHS MPOIECyaIbHUMHU TpaBamH [1].

8. Kpim ToOro, Ha TpHUBANICTh PO3MIIAY KPUMIHAIBHHX CIpaB, 3HAYHO
BITUBaE TOW (haKT, IO BCI BOHM, HE3AJICKHO B TIKKOCTI 1 CKIAIHOCTI,
PO3TIIAIAI0THCS KOJIETIEI0 3 TPhOX CYIJIIB, BHACTIIOK YOTO BUHUKAIOTH CKIAIHOIII Y
BU3HAYCHHI JaTW Ta 4Yacy HACTYIMHOTO 3aciaHHs Ta 4dacTime 3 SBISEThCS
HEOOXIHICTh TEPEHECEHHS 3aciaHb Yepe3 BIACYTHICTh ckiamy cyny. Manuit dakt
TaKOK € OUYEBUAHOIO MEPETIOHOI0 IS 3IHCHEHHS MPAaBOCY/Asl B HAMKOPOTII CTPOKH.
Ha mamy nymky, monoxkenns ydactuHu 12 crarri 31 KIIK momo komeriaasHOTO
posrasany crnpas cynasimMu BAKC notpeOyroTh Y3ToKEHHS 3 MOJI0KESHHIMHU YaCTUHHU
2 crarti 31 KIIK mono ogaooco6oBoro posrisany. Hampuknaza, Takuii KOpymiiitHIH
3JI0YMH SIK «JlekiaapyBaHHS HEJOCTOBIPHOT 1H(POpPMAIlii», 1110 BCTAHOBJICHUM CTaTTEIO
366-1 KK VYkpainu, mependadae mokapanHs 10 ABOX POKiB 1M030aBieHHsS Boii. Tomy

3 ypaxyBaHHSAM CTyHEHS TSKKOCTI JAHOTO 3JI0YMHY Ta HEBEJIUKOI CKJIaJIHOCTI
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CyJIOBOTO MPOBA/DKEHHS MO JaHii KaTeropii copas, KpUMIHAJIbHE MPOBAIKECHHS
MOTJIO 0 3M1ICHIOBATUCH CY/JICI0 OTHOOCOOO0BO.

Q. [Ipaktuka €CIII mono YkpaiHu CBIIYUTH MpPO Te, IO MNPUYMHAMHU
MOPYIIECHHS TpaB JIOJUHM YacCTillle 32 BCE € HEJOCKOHAJE 3aKOHOJABCTBO HAIIOi
JIep>’KaBH YA HOTO HEMPABWIIBHE MPAKTHYHE 3aCTOCYBAHHS JEPKaBHHUMH OpraHaMH Ta
CyIOBUMH IHCTaHIIsIMH. He 3Ba)karouM Ha YMCJICHHI MO3UTHBHI BUCHOBKHU MO0
KIIK VYkpaiam 2012 poky SKICTh JaHOTO MPOIECYalbHOTO 3aKOHY TMOTpedye
BJOCKOHAJICHHs. Ha Hamy JayMKy, TMpakTHKa 3acTOCYBaHHS KPUMIHAJIBLHOTO
IPOIECYATBHOTO 3aKOHOJIAaBCTBA IO KOPYIIIMHUX 3JI0YMHAX KPUYYIIE MOTpeOye
3MIiH Ta BJOCKOHAJCHHS 3aUI1 JOCATHCHHS IUICH KPUMIHAIBHOTO ITPOBAHKCHHS.
VYpaxoByroun anani3z npaktuku C€CILJI, MokHa CTBEp/DKyBaTH, IO HalliOHAIbHE
npolecyalbHe 3aKOHOJABCTBO HE BiATBOproe moBHICTIO mo3uiii €CIII moxo
PO3KPUTTS 3MICTY 3aBJIaHb KPUMIHAIBHOTO CYJJOYNHCTBA.

10. IIpakTu4yHHMil JOCBiA 3aCTOCYBaHHS KPUMIHAIBHOTO MPOIIECYaTbHOTO
3aKOHOJABCTBA 3acCBIIYMB HEOOXigHICTH BHeceHHs 3MIH o crarri 291 KIIK B
YaCTHHI MOXJIMBOCTI HaJaHHsS JOKa3iB CyAy 0 MOYaTKy CyAOBOro posrisgy. Ha
Halle TIIMOOKEe IEepEeKOHAHHS, HAJaHHS JI0Ka3iB pa3oM 3 OOBUHYBAJIBHUM aKTOM,
HaJacTh MOKJIMBICTD SIK O3HAMOMIIEHHS 3 HUMH, TaK 1 HAAACTh MOK/IMBICTH IIBUIIIIE
PO3TIIAIaTH KpUMiHAIBHE MPOBaKeHHA. [Ipy 11bOMY, KOJTHUM YMHOM HE BIUIMHE Ha
BceOiUHEe, TMOBHE Ta HEYMNEPEIKCHE MOCIIKCHHS BCiX O0OCTaBHH KPHUMIHAIBHOTO
MIPOBAJI>KEHHS.

11. Amnamiz uuBUIBHOTO mpoIecyanbHoro 3akoHy (crarts 83 IIIIK),
rocrnojiapcbkoro mporecyainbHoro 3akoHy (ctarts 80 ITIK) Tta Kogpekcy
aaMiHICTpaTUBHOTO cynounHcTBa YKpaiHu (ctarts 79 KACY) mae MOXIHUBICTH
3p0oOHUTH BUCHOBOK, 1110 3aKOHOJIABEIIb B ITMX HOPMaX BCTAHOBHUB OJTHAKOBHI MOPSIOK
MoJaHHS JI0OKa3iB JI0 Cyay. 3BepTae Ha cebe yBary 1 sumoea  1UX HOPM IIPO
HeoOXiaHICT, momaHHs mo3uBadeM (ctatts 83 IIIIK) ym ocoboro, sikiii 3aKOHOM
HaJlaHO TMpaBO 3BEpTaTHCS 10 Cydy B 1HTepecax IHIIMX Oci0 J0Ka3iB pa3oMm 3

MOJIAHHSAM TI030BHO1 3asBU. IIpu 1bOMY, 0006’30k TOoAaTH Cyny JOKa3d pa3oM 3
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MOJAHHSM BIA3UBY a00 MUCHMOBUX MOSICHEHb TPETHhOi OCOOM Ma€ 1 BIJMOBiAY 4
TpeTst ocoba, sKa He 3asBis€e CaMOCTIMHUX BUMOTI IIOAO mHpeaMera crnopy. Bapro
3azHaunty, o B ['TIK, HIIK, KACY ta KIIK He Bigpi3HsS€ThCA 1 MiAXiT LI0A0
OI[IHKM JOKa3iB cyaoM. Tak, 3rigHO BHUMOI HAIIOHAJIBHOTO MPOIECYaTbHOTO
3akoHoaaBcTBa (ctartsa 86 I'TIK, 89 HIIK, crarts 90 KACY ta crattsa 94 KIIK) cyn
OIIHIOE JIOKAa3W 3a CBOIM BHYTPINIHIM TIEPEKOHAHHSIM, IO TPYHTYEThCS Ha
BCEOIYHOMY, MOBHOMY, 00’ €KTUBHOMY Ta 0€3M0CEPEIHbOMY JOCIIIKEHH] HASIBHUX Y
cnpasi Joka3iB. XKoH1 I0Ka3u HEe MaloTh JUIsl Cyy 3a3/1ajieri/ib BCTAHOBJICHOI CHIIH.
Cyn o11iHI0€ HAJICKHICTh, JOIMMYCTUMICTh, JOCTOBIPHICTh KOXKHOTO JIOKa3y OKpPEMo, a
TaKOX JTOCTATHICTh 1 B3aEMHUH 3B’A30K JI0Ka3iB y iX cykymnHocTi. Cyq Haja€e OIIHKY
AK 310paHUM Yy CIIpaBi JI0Ka3aM B IIUIOMY, TaK 1 KOXKHOMY JTOKa3y (FpyIi OJHOTUITHUX
JI0OKa3iB), 110 MICTUThCS y CIpaBi, MOTUBYE BIAXWICHHS a00 BpaxXyBaHHS KOXHOTO
nokazy (rpymu JgokasiB). Takok Taki TNPUHIMIN SK 3MarajibHICTh CTOPIH,
JUCTIO3UTHBHICTh Ta oOQiliiHe 3’siCyBaHHS BCiX OOCTaBUH y CIIpaBi, PO3yMHICTH
CTPOKIB pO3IJISIAY CHpaBH CYIAOM — € 3acaJlaMd yChOTO  HaIllOHAJIBHOTO
IPOIECYAIBHOT'O 3aKOHO/IaBCTBA.

TakuM ywHOM, )i BJOCKOHAJIEHHS IMPABO3aCTOCYBaHHS KpPUMIHAJIBHOTO
IPOIECYAIbHOTO 3aKOHOJABCTBA BapTO BHECTH 3MIHM B TIOPANOK HaJaHHS
JOKYMEHTIB (MMCBMOBHUX JIOKa3iB) Cyay IO aHajorii 3 HOpPMaMH IHIIHUX
NPOIECYATbHUX KOJEKCIB (32 BUKIIOYCHHSIM TMOPSIAKY HAJaHHS PEYOBHUX JI0OKa3iB).
Opnak 3amis 30epekeHHs OallaHCy MDK MPUHIUMIIAMUA 3MarajJbHOCTI CTOPiH,
0e3MmoCcepeTHICTIO TOCTIIKEHHS MOKa3aHb ¥ peuelt a TaKOXK PIBHICTIO Mepes] 3aKOHOM
Ta CyIOM OKpeMi JOKa3u (HampuKIaJ, MOKa3aHHS y MHUCHMOBIM (opmi) MOXKYTH
MO/IaBATHCh JIUIIIE TICIISI POBEICHHS MiTOTOBYOTO 3aciJaHHS.

BBakaemo, 110 BHCIOBJICHI TOMJISAM MIOJ0 TOKPAIIaHHS MPAKTUKA
3acrocyBanHsi KIIK mo kopymmiiiHMX 3710YMHAx 37aTHI MO3UTHBHO BIUIMHYTH HA
e(eKTHBHICTh CYJOBOTO PO3IJISIAY JTaHOi KaTeropii KpMMIHAIBHUX MPOBAIKEHb Ta

MPUCKOPUTHU peaizailito 3aB/laHb KPUMIHAIBHOTO CYI0YMHCTBA.
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3aens 1. C,,

HAyKOBHM CIIBPOOITHUK BIJILTY OpraHizarii
HAYKOBOT JIISUIBHOCTI Ta 3aXUCTY MpaB
IHTENEeKTyaJIbHOI BIIACHOCTI,

KaHJIUJAT IOPUAUYHUX HAYK

(Hayionanvna akademisi sHympiuiHix cnpas)

OIIHKA BUCHOBKY EKCIIEPTA Y KPUMIHAJIbBHOMY
ITPOBAI’KEHHI

Criguuii, IpoKypop, CIIAUUM Cyasl, Cy/ 3a CBOIM BHYTPILUIHIM INEPEKOHAHHSM,
AK€ TPYHTYEThCSI Ha BCEOIYHOMY, MMOBHOMY W HEYINEpPEIKEHOMY JOCTIIHKEHH1 BCiX
00CTaBUH KPUMIHAJIBHOTO TPOBA/KEHHS, KEPYIOYUCh 3aKOHOM, OIIHIOIOTH KOXHUUN
JI0Ka3 3 TOYKH 30py HAJIEKHOCTI, JOMYCTUMOCTI, JOCTOBIPHOCTI, a CYKYIHICTh
310paHUX JOKa3iB - 3 TOYKH 30pYy JOCTATHOCTI Ta B3a€EMO3B’SI3KY ISl MPUNAHSATTS
BIZIMOBIHOTO TiporiecyanbHoro pimenHs (4. 1 cr. 94 KIIK) [1].

[leBHy cmenmdiky Mae OIIHKAa BUCHOBKY €KCIEpTa SK JDKepena JIO0KasiB, il
SAKOI 3a3BUYail  PO3YyMIIOTh BCTAHOBJIECHHS HAJIEKHOCTI, JOMYCTHUMOCTI Ta

JIOCTOBIPHOCTI BHCHOBKY. Taka OIllHKa 3JIMCHIOETBCS TMiA Yac JIOCYI0BOTO
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PO3CIIyBaHHS Ta MiJ 4ac CYJOBOI0 PO3IIISY.

BusHaueHHs Ta MOIIYK KpUTEPIiB OLIHKK HAYKOBOi OOIPYHTOBAHOCTI JOKA3iB Yy
KPUMIHAJIbHOMY TMPOBAXKEHH1 3aBXAU OyJd B TOJII 30pY HAYKOBI[IB Ta MPAaKTHKIB.
ABTOpM Teopii J0Ka3iB, BU3HAIOYM, IO CIIIYUN 1 CyA JOCUTh 4YacTO HE MaroTh
JETaTbHOTO YSIBJICHHS TPO METOAM JOCTIHKEHHS, 3aCTOCOBAHI E€KCIIEpTOM, MpPOTE
Oyau BIEBHEHI B TOMY, IO 1 CHIOYMI, 1 Cyd 3MOXYTh po310paTHcs B HAayKOBIH
OOIPYHTOBAHOCTI BHCHOBKY €KCIEpTa, 3HAHOMIISTYMCH 3 HAYKOBOIO JIITEPATYpOIO Ta
EKCIIEPTHUMHU METOJUKAMH, PEKOMCHJOBAHMMH B IHCTPYKIIISX 1 TpaBHJIaX PO
NPOBEJICHHS EKCIEePTHU3, BHKOPHUCTOBYIOUM OCOOWCTHH JIOCBiJl OIIIHKHA E€KCIIePTHU3
NEBHUX BHJIIB, KOHCYJIBTYIOUUCH Y (paxiBIIB 3 MPHUBOJY HAYKOBOi OOIPYHTOBAHOCTI
METOJIIB JTOCJIIJDKEHHS, 3aCTOCOBAaHUX CKCIEPTOM, IIUIIXOM JIOMUTIB EKCIEpTiB i
POBECHHS TOAATKOBUX 1 MOBTOPHUX ekcrepTus [2, ¢. 192].

O. P. Poccincbka MpOMOHY€E TaKy IHTEPHPETAIIIO MPOIIECY OI[IHKA €KCIIEPTHOTO
BUCHOBKY, fKa CKJIAJa€ThCs 3 JIEKUIBKOX TIOCHIIOBHUX CTajalil: TepeBipka
JOTPUMAHHS BUMOT 3aKOHY TIpM TpPU3HAYEHHI CYJIO0BOI eKcnepTusu (4u
KOMIIETEHTHUN €KCIEPT y BUPIIICHH] MMOCTaBJICHUX HOMY 3aBllaHb 1 YA HE BUUIIOB
BiH 32 MEXI1 CBO€T KOMIIETEHIIIl; Y4 HE TPOBEJIeHa EKCIIepTU3a 0C00010, KA MiAJsArae
BIJIBOJIY 3 ITIICTaB, BU3HAYCHUX Yy MPOIECyaTbHOMY 3aKOHI, YW JIOTPUMaHi IpaBa
YYaCHUKIB TIPOIIECY MPHU NMPU3HAYCHHI 1 MPOBEICHH] €KCIIEPTU3H; UM HE MOPYIITYBaBCS
IPOIECYAIbHUM MOPSIIOK MPU OTPUMAHHI 3pa3KiB JJIA MPU3HAYEHHS €KCIIEPTU3H; YU
JOoTpUMaHa mpollecyaibHa ¢opMa BHUCHOBKY €KCIIepTa 1 Y HasBHI yCl HEOOXiHI
PEKBI3UTH?); MEpeBIpKa CIPaBKHOCTI, MPHUIATHOCTI 1 JOCTATHOCTI JOCIIKYBaHHUX
pPEYOBUX JI0OKa3iB 1 3pa3KiB, B TOMY YHCII 3 TOYKHA 30PY BUKOPUCTAHUX METOJHK
€KCIIEPTHOTO  JIOCHIUKEHHS; OIlIHKAa HAayKOBOi OOTPYHTOBAaHOCTI E€KCIIEPTHOI
METOJMKH 1 TPABOMIPHOCTI ii 3aCTOCYBaHHS B JaHOMY KOHKPETHOMY BHUIIAJKY;
mepeBipka 1 OIIHKA TIOBHOTH 1 BCEOIYHOCTI BHCHOBKY; OIlIHKA JIOT1Y9HOL
OOTPpYHTOBAHOCTI XOJy 1 pe3yJbTaTiB EKCHEPTHOTO JOCHIIHKCHHS 3IIHCHIOETHCS
HNUIIXOM  aHalli3y TMOCTIAOBHOCTI CTaalil eKCIEPTHOTO JOCHIKCHHS, JOTIYHOI

00yMOBJICHOCTI 11i€1 MOCII1IOBHOCTI, JIOT'1YHOT OOTPYHTOBAHOCTI BUCHOBKIB €KCIiepTa
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32 MPOMDKHUMH pPE3yJbTaTaMM; MEpPEeBIpKa HAJEKHOCTI PE3YNbTATIB €KCIEPTHOTO
JOCJIJIPKEHHSI 10 JAHOT'O KPUMIHAJIBLHOTO MPOBAIKEHHS [3, ¢. 92].

BBakaemo, 1m0 JOTPUMaHHS TICBHOTO aJNTOPUTMY OIlIHKM  HAyKOBOI
OOTpYHTOBAHOCTI BHCHOBKY €KCIIEpTa € TapaHTIEI0 MPaBUIBLHOCTI TaKOi OIIHKHU.
Takuit anroput™m, Ha 1aymky T.A. CenoBoi, BKIIOYAaE OIIHKY HAayKOBOi
OOIPYHTOBAaHOCTI 3 TPHOX TOYOK 30py: HAyKOBOCTI 3aCTOCOBaHHMX METO/IIB;
MOJKJIUBOCTI BUPIMIMTH 3 X JOMOMOTOI EKCIEPTHHX 3aBllaHb, IO CTOSTH IEpE]
EKCIIEPTOM; HAsSBHOCTI Y BUCHOBKY €KCIIEpTa HAYKOBOT'O TIOSICHCHHS OTPUMAaHUX HUM
pe3yabTaTis [4, ¢. 599-600].

[lepepaxoBaHi €IEMEHTH MPOIIOHOBAHOTO AJTOPUTMY JIMIIE B Hal3araJbHIIINAX
pucax XapakTepu3yloTh cHelu(IyHl TPYIHOIIl OIIHKM BUCHOBKY €KCIepTa.
[ToromxyeMoch, 10 TEBHMM YHHOM TIPABHJIBHO OIIIHUTA BUCHOBKH €KCIIEpTa
JI0TIOMara€e CyKYIHICTh HACTYIHHX KpUTEpIiiB: WMOBIpHHWHA BHCHOBOK €KCIIEpTa HE
MOKe OyTH TMOKJIAJE€HO B OCHOBY OOBHMHYBaJIbHOTO aKTa; HE3alHTEPECOBAHICTh
eKcrepTa y pe3yibTaTax KpUMIHAJIBHOTO TMPOBA/KEHHS, HAABHICTH Yy HBOTO
CHEIllaIbHUX 3HAHb; JOTPUMAHHS MPOLIECYaTbHOTO TOPSAAKY TPU3HAYEHHS Ta
IIPOBEICHHS €KCIIEPTH3H; IIOBHOTA BUCHOBKY €KCIIepTa; OOTPYHTOBAHICTh BUCHOBKIB,
HAYKOBICTh 3aCTOCOBYBAHMX €KCIIEPTHUX METOJUK; 3ICTaBICHHS BUCHOBKY €KCIepTa
3 IHIIMMHM J0Ka3amu [5, ¢. 172-174].

Ha mpaxTtuiri 3acTOCOBYIOTH ABa PI3HUX METOJM OIlIHKHM BHUCHOBKIB €KCIIEPTIB.
OnuH 3 HUX 3BOJUTKCS JO JIOTIYHOTO aHaji3y BUCHOBKY, 3’sSCYBaHHS CITPOMOKHOCTI
3aCTOCOBAHUX CEKCIIEPTOM HAyKOBO-TEXHIYHMX 3aCO0IB 1 METOJIB JOCIIIKCHHS,
XapakTepy BHSIBICHHX O3HAK 1 iX poii B OOIPYHTYBaHHI 3pOOJEHHX BUCHOBKIB, a
JAPYTHA - 70 OI[IHKK BHCHOBKY B IOPHUIANYHOMY, IMPOIECYaTbHOMY TOCIHIIKEHHI
MaTrepiaiiB KpPUMIHAJIBLHOTO TPOBaKEHHSA. [Ipy BUKOPHCTaHHI MEPIIOTO METOMY
KPpUTUYHUI  aHami3 HOCUTh BHYTpINIHIA XapakTtep, a TpPH BHUKOPUCTaHHI
JpyTroro - 30BHINIHIA. BHYTpINIHS OIliHKa OpIEHTY€ Ha 3'ICYBaHHS MPABHIBHOCTI
HAyKOBUX TIOJIOKEHb, SKUMHU KEPYBaBCS EKCHEPT (HAMPUKIIAM, TOJOXKEHHS TPO

IHAUBINYaNbHICTh TOYEPKY), CTYHiHb BUKOPUCTAHHS  €KCIIEPTOM CY4YacCHHUX
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JOCSITHEHb HAYKH 1 TEXHIKH, HAYKOBY CHPOMOXKHICTh 3aCTOCOBAaHUX HUM TEXHIUYHUX
3aC00IB 1 METOMIB JOCIIIKEHHS, JOCTAaTHICTh BHUSBJICHHUX O3HAK I HEBHOTO
BHCHOBKY, BIJIMOBIIHICTh JOCJITHUI[LKOI YaCTUHU BUCHOBKY 1 3arajJbHUX BUCHOBKIB.

30BHIIIHSA OI[IHKA Nepefdadae NepeBipKy, Yd AOTPUMaH1 B X011 MPU3HAYEHHS 1
MPOBEJICHHS CYJOBOI €KCIEePTHU3U BHU3HAYEHI 3aKOHOM IIpaBa IHIIMX YYaCHUKIB
KPUMIHAJIbHOTO MPOBAXKEHHsI (Hacammepes, Mi03poBaHOr0, 0OBUHYBAYEHOI0), YU
O3HAHOMJICHHMI BiH 3 MOCTAaHOBOIO, YXBAJIOK TMPO JOPYUYEHHS MPOBEICHHS CYIOBOT
EKCIIePTU3H, YU 33JIOBOJICHI HOro oOTpYHTOBAHI KJIOMOTAHHS, MOPYIICHI y 3B'SI3KY 3
EKCIIEPTU3010, 30KpeMa, TPO TIOCTAHOBKY JOJATKOBUX NUTaHb, TNPU3HAYCHHS
MOBTOPHOT 200 JTI0JaTKOBOT EKCTIEPTHU3H, YK OYB BiH O3HAHOMIICHUI 3 BUCHOBKOM, YU
NepeBIPSIINCS WOTO TOSCHEHHS 1 3asBH, 3pO0JIeH] MpU 03HAHOMJICHHI 3 BUCHOBKOM
eKcreprTa.

Ha mamry gymKy, oIliHka BHCHOBKY €KCIIEpTa Ma€ JIeKiJibka B3a€EMOIIOB’ SI3aHUX,
ajie pI3HUX AacCIeKTIB: MpoIlleCyalbHO-OpraHi3aliiHui, (QaKTUUYHUNA, JOTIYHUH,
HAyKOBO-METOAMYHMM. Po3MexyBaTH OKpeMi CTOPOHHU OI[IHKH PEabHOTO BHUCHOBKY
eKCcIiepTa He 3aBXKIM MOKJIMBO, TOMY IIO MeéXa MK HUMU BH3HAaY€HA HEUYITKO, BOHU
OJIHOYACHO ICHYIOTh Y CKJIQJIHOMY 1 PI3HOMaHITHOMY ITPOIIECT OI[IHKH BUCHOBKY.

Bapro Takox akieHTyBaTH yBary Ha TOMY, IO 3aKOH He 3a00poHse
YIOBHOBKEHUM 0C00aM y pa3i HEOOXITHOCTi, 3BEpHYTHUCh 3a KOHCYJIBTAIIIEIO [0
BIJIMOBITHOTO (haxiBIis, CIeIiadbHI 3HAHHS SKOTO JOIMIOMOXYTh 00’ €KTHBHO OIIIHUTH
(TEXHIYHY» CTOpPOHY BHCHOBKIB, 3pOOJICHHMX €KCIIEpTOM 3a pe3yJbTaTaMu
MIPOBENICHHS CYJIOBOT €KCIIEPTU3H, BUCIIOBUTH BIACHY IOPUIUYHY OIIHKY iX JOKa30BE
3HAUEHHs B3araji 1 JJjisg KOHKPETHOTO KPHUMIHAJIBHOTO MPOBA/KEHHS, 30KpeMa.
JlomoMora cmemianicta TiJi 4Yac OIIHKK Pe3yJbTaTiB CYAOBOi EKCIEpTH3H,
HacaMIiepe]i HayKoBOi OOTPYHTOBAaHOCTI BUCHOBKY €KCIEpTa, MOXKE 3HAJIOOUTHCH Y
pa3i HasBHOCTI B MarepiajaX KpPHUMIHAIBHOTO TPOBAKCHHS CYNEPEWINBUX
BHUCHOBKIB, KOJIM PE3yJIbTaTH CYyIO0BOI EKCIEPTH3W CylepedyaTh IHIIUM 310paHuM
JI0Ka3aM 1 y pa3l HeJIOCTaTHhOTO JOCBIAY CHIAYOro, MPOKYpopa, CILAYOr0 CYIII,
cyny. CrnemiaiicT MOXe MOpaguTd BUTPeOyBaTH JTOKYMEHTH, IO MICTATh BIJJOMOCTI

JIOBIIKOBOT'O XapakTepy, JaTH IMHCbMOBI KOHCYJbTAIlll 31 CHEHiaIbHUX TUTaHb,
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3M1MCHUTHU JOMUT €KCIepTa B CY/Ii TOMIO.

Tak uM 1HaKIIe, 3aKJIIOYHUM €TarlOM OLIHKM BUCHOBKY €KCIEPTa € BU3HAUCHHS
pOJIi 1 3HAYEHHSI BCTAHOBJIEHOTO €KCIepToM (DaKTy y JOKa3yBaHHI BUHYBATOCTI abo
HEBHUHYBAaTOCTI OCOOM, fIKa MPUTATYETbCA 0 KPUMIHAJIBHOI BIAMNOBIAAIBHOCTI, Y
BUpPIIICHH] TUTAaHHA MNP0 JOBEJACHICTh YM HEJOBEACHICTh IEBHUX OOCTaBUH
KPUMIHAJIbHOTO IIPOBAJI>KEHHS.
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Kanaina O.B.

3aBllyBay Kaeapu KpUMIHAIBLHOTO IPOLECY,

JIOKTOp IOPUIUYHHUX HAyK, Ipodecop

(Hayionanvnuti opuouynuii ynisepcumem imeni HApocnasa Myopozo)

MPOBJIEMU 3ABE3IIEYEHHS ITIPABA HA 3AXUCT OCIB, IO MAIOTb
INCUXIYHI BAIX

3abe3rneueHHss 0OBMHYBAYECHOMY TpaBa Ha 3aXMCT 3TiHO 31 cT. 129 Koncturymii
VYkpaiHu € OCHOBHOIO 3aca/iol CyJIOYMHCTBA, & BIAMOBIAHO A0 cT. 7 KpuminanbHoro
nporecyabHOro kojaekcy Ykpainu (mami — KIIK) BimHeceHO 10 3araidbHUX 3acaj
KpuMiHanbHOTO npoBakeHHSA. CtatTsa 59 KoHctutyii YkpaiHu nporosionrye mpaBo
KOXXHOTO Ha mnpodeciiiHy MpaBHUYY JOMOMOTY Ta BUIbHHMM BUOIp 3aXHMCHHUKA CBOiX
npaB, a cr. 63 Korcruryiii Ykpainu 3akpillIioe MpaBo HAa 3aXUCT IMiJI03PHOBAHOTO,
0OBHMHYBAYEHOTO YU MIJCYAHOTO.

Y cr. 20 KIIK, mo po3kpuBae 3MICT 3a0€3leueHHs MpaBa Ha 3aXHUCT SK
3arajbpbHOI 3acaid KPUMIHAJIBLHOTO MPOBAIKEHHS, 3aKPITUIEHO MPaBO MiJ03PIOBAHOTO,
0OBHHYBAaU€HOTO, BUIIPABIAHOTO, 3aCy/PKEHOTO Ha 3aXHCT, K€ MOJArae y HaJaHHI
oMy MOMJIMBOCTI HaJaTH yCHI a00 MHUCHMOBI MOSICHEHHS 3 MPHUBOAY MIA03pH YU
0oOBMHYBaueHHS, IMpaBo 30WpaTH 1 MOJABaTH JOKa3W; OpaTh OCOOMCTY y4acTh Y
KPUMIHAJIBFHOMY TPOBA/KEHHI; KOPUCTYBATUCHh MPABOBOIO JOMOMOTOI 3aXHCHHKA;
peaizoByBaTH 1HIII MTpoIlecyanbH1 paBa, nependaueHi KITK.

BignoBigno nmo momoxkenb cT. 48 KIIK 3axucHuUK Moxe y Oyab-aKH MOMEHT
OyTH 3ally4eHHM Ti03PIOBaHUM, OOBUHYBAYCHHUM, iX 3aKOHHUMH TMPEJCTAaBHUKAMH,
a TakoX IHIMUMU oco0aMHM 3a TIPOXaHHSIM UM 3TOJ0I0  IMiJO3PIOBAHOTO,
O0OBHHYBAU€HOTO JI0 y4acTi y KpUMIHAJIbHOMY MpoBajkeHHI. Chiguuii, IpoKypop,
CITUNMA CyIIs, CyJ 3000B’s13aH1 HAIaTH 3aTPUMaHIi 0c001 i 0co0i, sTka TPUMAETHCS
i BapTOI, JIOMOMOTY Yy BCTAHOBJICHHI 3B’SI3KYy 13 3aXMCHUKOM abo ocobamw, siKi
MOXXYTh 3alPOCUTH 3aXHCHHUKA, a TAKOX HAJATH MOXKIWBICTH BUKOPUCTATH 3aCO0U
3B’SI3Ky [JI 3ampollleHHs 3axucHuka. Chigyuid, TpoKypop, CIiIuuid cyaas, Cyn
3000B’s3aHI yTPUMYBATUCS BiJl HaJaHHSA pPEKOMEHJAllid 1[0J0 3aly4eHHs

KOHKPCTHOI'O 3aXHCHHUKA.
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KpiM ToOro, mpaBo Ha 3axucT 3a0e3MeuyeTbCsl HU3KOI HOPM KPHUMIHAJIBHOIO
MPOIIECYaIbHOTO 3aKOHOMABCTBA, cepel, sAKuxX, 30kpema, HopMamu KIIK, sxi
pErjiaMeHTyIOTh OOOB’SI3KOBY y4YacTh 3aXMCHMKAa Yy KPUMIHAJIbHOMY MPOBAKEHHI
(ct. 49, 52 KIIK), BHU3HaHHS HENONYCTUMHMH JOKa3iB, OTPUMAHHMX BHACIIIOK
MopyIIeHHs nmpaBa ocobu Ha 3axucT (1. 3 4. 2 c1. 87 KIIK), ocobnuBocti peanizaiii
mpaBa Ha BiAMOBY BiJl 3axucHuka (ct. 54 KIIK), MOXIUBICT MIATOTOBKH J0 3aXUCTY
Bim HoBoro (ct. 338 KIIK) ab6o momatkoBoro oOBuHyBaueHHs (cT. 339 KIIK),
3MIACHEHHS CYAOBOTO MPOBA/KCHHS 3a BIJCYTHOCTI 3aXWCHUKA K TIICTaBY IS
CKacyBaHHs cya0Boro pimeHHs (1. 4 4. 2 cr. 412 KIIK) tomio.

B koHTekcTi 3a0e3medeHHs MpaBa Ha 3aXUCT XOTLIOCS O 3BEpHYTH yBary Ha
nosioxkeHHst ¢T. 52 KIIK, sixi TpuBanuii yac He BUKJIMKAIM OCOOJMBHUX MPOOIEM TMif
yac TJIyMadyeHHs Ta 3acrtocyBaHHs. 3okpema, 4. 2 cT. 52 KIIK nepenbauae, mio
000B’s13KOBa y4acTh 3aXMCHHUKA 3a0€3MeUyeThCsl Y KPUMIHAIBHOMY MPOBAKEHH1: 1)
010 0ci0, sKI MiA03PIOIThCS a00 OOBHMHYBAUYIOTHCS Y BUMHEHHI KPUMIHAIHHOTO
IpaBOMOpPYIIEHHS Yy BIilll g0 18 pokiB, - 3 MOMEHTY BCTaHOBJEHHS (aKTy
HEMOBHOMITTA a00 BHHUKHEHHS OYIb-IKMX CYMHIBIB y TOMY, IO ocoba €
MOBHOJIITHBOIO; 2) IIOJO 0Ci0, CTOCOBHO SIKMX Iepel0avyaeThCs 3aCTOCYBAaHHS
NPUMYCOBUX 3aXOJIB BHUXOBHOT'O XapaKTepy, - 3 MOMEHTY BCTAHOBJIEHHS (akKTy
HEMOBHOMITTA a00 BHHUKHEHHS OYIb-IKHX CYMHIBIB y TOMYy, IO ocoba €
MOBHOJIITHROIO; 3) 1070 OCIO, Kl BHACIIIOK INMCHUXIYHMX 4d (I3UYHUX Baj (HiMi,
TIIyXi, CIIMi TOIIO) HE 37aTHI MOBHOIO MIPOIO pealli3yBaTH CBOI MpaBa, - 3 MOMEHTY
BCTAHOBJICHHS ITUX BaJ; 4) 1070 0cib, sIKi HE BOJOAIIOTH MOBOIO, SIKOIO BEICThCS
KpUMiHaJbHE MPOBAHKCHHSI, - 3 MOMEHTY BCTAHOBJICHHS IIHOTO (haKTy; 5) o0 ocio,
CTOCOBHO SIKHX TIepea0dadaeTbcsi 3aCTOCYBAaHHS MPUMYCOBHUX 3aXOIB MEIUYHOTO
XapakTepy abo BUPINIYEThCS TMHUTAHHS TPO IX 3aCTOCYBaHHS, - 3 MOMEHTY
BCTAHOBJICHHS (D)aKTy HAsBHOCTI B OCOOM TICHXIYHOTO 3aXBOPIOBAHHS a00 I1HIIMX
BiJIOMOCTEH, sIKi BHKJIMKAIOTh CYMHIB MO0 ii ocymaHOCTI; 6) momo peabimitarmii
MoMepI0i 0cOOM - 3 MOMEHTY BUHUKHEHHSI TIpaBa Ha pealuTiTalio NoMepioi ocoou;

7) om0 ocid, CTOCOBHO SIKMX 3J1MCHIOETHCSI CIELIaIbHE JOCYAOBE PO3CIiyBaHHS
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abo cnemiaJibHE CYyJI0BE€ NPOBAKEHHS, - 3 MOMEHTY NPUUHATTS BiIMOBIIHOTO
MPOIIECyaIbHOTO PpillleHHs; 9) y pa3l yKJIaJeHHsS YroAu MDK MPOKYpOpOM Ta
MIJ0O3PIOBAHUM YK OOBMHYBAaY€HUM PO BHU3HAHHS BHUHYBAaTOCTI - 3 MOMEHTY
HIL1IOBaHHS YKJIaJI€HHS TaKO1 YrOJlH.

OcTaHHIM YacoM Yy MpaBO3aCTOCOBHIM TMpPaKTUIl BUHUKAIOTH MpOOIEMH 3
YCBIAOMJIEHHAM IpaBoBoro 3Micty 1. 3 4. 2 ct. 52 KIIK, sikuif MiCTUTh IMIIEpaTUBHY
BUMOTY WIOJI0 OOOB’SI3KOBOI yYacTl 3aXUCHUKAa Yy KPUMIHAJIBHOMY MPOBAIKECHHI
110710 0ci0, SIK1 BHACIIAOK MCUXIYHUX YU (PI3UYHUX BaJl (HIMI, TIyXl, CIIII TOILIO) HE
3/1aTHI TIOBHOIO MIpOIO0 peasizyBaTH CBOi mnpaBa. [lomoxeHHs cTtarTi 00’ €AHYIOTh B
cebe BKa3iBKy Ha MCHXIYHI Yd (I3U4HI BaJgu OcCi0, Kl MalOTh MPaBO HA 3aXHCT, Ta
MICTSITh BIIKPUTHI TEpesik Baj, 110 MOTpeOye A0JATKOBOTO TIYMAau€HHS CTOCOBHO
KO’KHOTO KOHKPETHOTO BHUIAJIKY.

Amnaii3 HaBeJIeHO1 CTaTTi TO3BOJIsIE€ 3pOOUTH BUCHOBOK, 110 00OB’SI3KOBa y4acTh
3aXHCHUKA 3a0e3medyeThcsl MI0J0 JBOX Tpym o0ci0, sSKi MarOTh IMEBHI TCHUXIYHI
po3manu: 1) ocid, CTOCOBHO SKUX IependadaeTbcs 3acCTOCYBaHHS MPUMYCOBHUX
3aX0J11B MEJUYHOT'0 XapakTepy abo BUPINIYEThCS MUTaHHS MPO iX 3aCTOCYBaHHS; 2)
0ci0, SIKI MAaIOTh «IICUXI1YH1 BaJu.

[lo crocyerhcs mepiioi rpymnu, TO 1€ OcoOu, sku: 1) miJ 4Yac BYMHEHHS
cycniutbHO HebesneuHnoro misHHSA, nepeadadenoro KK Ykpainu, nepebyBanu B cTaHi
HEOCYJIHOCTi, TOOTO HE MOINIM YycCBimomuroBath cBoi 1ii (Oe3isuIbHICTB) abo
KepyBaTH HUMHU BHACIIZIOK XPOHIYHOTO TICHUXIYHOTO 3aXBOPIOBAHHS, THUMYaCOBOTO
po3iany TMCHUXIYHOT MISIBHOCTI, HEJOYMCTBa a00 IHIIOTO XBOPOOJIMBOTO CTaHY
MICUXIKK; 2) BUMHWIM 3JI0YMH y CTaHl OCYTHOCTI, aje JO MOCTAHOBJIEHHS BUPOKY
3aXBOPIUIN HA MCUXIYHY XBOPOOY, 110 MO30aBIIA€ iX MOKIUBOCTI YCBIOMITIOBAaTH CBO1
nii (Oe3misutbHICTH) ab0 kKepyBatm HMMH. Jlo Takux oci0 3a pIMICHHSIM CyIy
3aCTOCOBYIOTHCSI TPUMYCOBI 3aXOJU MEIMYHOTIO XapakTepy, a SKI0 OCOOH, IO
BUMHWIN 3JI0YMH y CTaH1 OCYAHOCTI, aje A0 MOCTAaHOBJIEHHS BUPOKY 3aXBOPLIM Ha
MICUXIYHY XBOPOOY, OJYyXalTh, TO MICIAA OJIYXaHHS BOHHM MOXYTh HIJJIATATH

MMOKapaHHIO.
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[TonsaTTss HEeocyaHOCTI HaBeneHo y 4. 2 cT. 19 KK VYkpainu, 3 sikoro BUILIUBAE,
0 HEOCYJHOI BH3HAEThCA Taka oco0a, fKa MiJ Yac YYMHEHHS CYCHUIBHO
HeOe3neyHoro AisiHHA, nependadeHoro KK, He morma ycBimomiroBatu cBoi Ail
(6e3mismbHICTE) ab00 KepyBaTU HHUMH  BHACHIOK  XPOHIYHOTO  TCHUXIYHOTO
3aXBOPIOBAHHSA, TUMYAacOBOTO pO3Jaay ICUXIYHOI [isIBHOCTi, HEAOyMcTBa abo
HILIOI'0 XBOPOOJIMBOTO CTAHY MCUXIKH.

Hapenena gopmyra HEOCYIHOCTI BKIIIOUAE SIK MEJIMYHI, TaK 1 FOPUIMYHI O3HAKU
(xpuTepii), siki qoOpe po3polieHi y Haylll KpUMiHaJIbHOIrO Mpasa. [loeqnaBmym B 11
dbopmyni MeIUuYHI Ta IOPUIMYHI O3HAKH, 3aKOHOJABEIlb THM CaMUM OOMEXUB
HOHSITTS HEOCYJHOCTI YITKUMH, TOYHO BU3HAYCHUMH 3aKOHOM paMKaMH. 3aKpiljieHi
B 3aKOHI O3HAKW € OJIHAKOBO OOOB'SI3KOBMMH SIK ISl €KCIIEPTIB, TaK 1 JJisl IOPHUCTIB
IpU BUPILIEHHI MUTAHHA NPU HEOCYIHICTh KOHKPETHOT 0COOU.

Jlns Toro, mo0 YCBIIOMHUTH, YAM CaM€ 3a3HaueHi OCOOM BIAPI3HAIOTHCS BiJ
oci6, mo BkazaHi y 1. 3 4. 2 cr. 52 KIIK MoXxHa 3acTocyBaTH Takui MNpUHiOM
JIOTIYHOTO CHOCO0Yy TIyMaueHHs, SK BUCHOBKH BiJl MPOTUJIEKHOrO (argumentum a
contrario). Ile gae MOXIUBICTH KOHCTATyBaTH, IO IIiJl ocoO0aMu, SKi BHACIIJIOK
nCUXiYHux 6a0 HE 371aTHI IIOBHOIO MIpOIO pealli3yBaTH CBOI MpaBa, CIiJl pO3yMITH BCiX
IHIUX, HIK 3a3HadeHl y 1. 5 4. 2 c¢1. 52 KIIK oci0, siki MaroTh Taki ICUX14H1 aHOMAaJTii
(Bamm), 10 HE [IO3BOJSIOTH BBa)XXaTW OCO0Yy HEOCYIHOIO 1 HE YCYBalOTh
BIJINMTOB1IAJIHOCTI1 32 BUNHEHE KPUMIHAIBHE TTPABOMOPYIIIEHHSI, aJIe MIEPEIIKOKAIOTh,
YCKJIQTHIOIOTh a00 B3araji YHEMOXJIMBIIIOIOTh 3AIMCHEHHS 3aXUCTY CAMOCTIHHO.

BpaxoByroun BiACYTHICTh Y 3aKOHOJABCTBI BHU3HAYEHHS TOHSATTS «IICHXIYHI
BaJIM» Ta BUXOJSYM 3 BHUIIEBUKIAJCHOTO MOXHA 3alpPOTIOHYBATH HACTYIHI MEIUYHI
Ta IOPUIUYHI KpUTEPIi, AKI MOXKYTh OYTH BUPIMIATLHUMHA JIJI1 BUSHAYCHHS HASBHOCTI
y 0ocoOM TICUXIYHHUX BaJl, 110 CBiAYaTh PO HE3/IAaTHICTh TOBHOIO MIPOIO peani3yBaTu
cBOi mpaBa: 1) HasgBHICTh y 0cOOM OyAb-SIKOTO TOCTIHHOTO a00 THUMYACOBOTO
po3Iany MCUXIYHOI TISUTBHOCTI, XpOHIYHOTO JIYIIEBHOTO 3aXBOPIOBAHHS, HEIOYMCTBA
a00 1HIIOrO XBOPOOJWBOIO CTaHy, SIKMM TATHE IHTEIEKTYyaJbHO-MHECTUYHI YU

€MOILIHO-BOJIEB] Baau (aHOMaiii) MCHUXIKW; 2) PO3JaA MCUXIYHOT IISUIBHOCTI HE
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no30aBisie 0co0y MOXIIMBOCTI YCBIIOMJIIOBATH 3HAYEHHsI CBOIX I Ta KepyBaTH
HUMH, 110 OOYMOBJIOE 1i OCYIHICTh; 3) Yy IiJI03pIOBaHOr0 (OOBHMHYBAu€HOIO)
oOMexxeHa abo ocnalieHa 37aTHICTb cOpuidMatd OOCTaBUHM KPUMIHAIBHOTO
MPOBAKEHHS, COpUMMATH Ta 3amaM ATOBYBAaTM B JOCTaTHbOMY 0OCs31 MOAIi, 110
B1JI0YBalOTHCA HABKOJIO, 3MICT MPOILECYaJbHUX TOKYMEHTIB, CYTHICTh Ta COLIAJIbHE
3HAQYCHHS  KOMIUIEKCY HaJaHMX 3aKOHOM nmpaB; 4) 'y  MiJI03pIOBAHOIO
(o6BuHYBaueHOro) oOMexxeHa abo  yTpyJHEHa  3JIaTHICTb  BIATBOPIOBATH
(BepOastizyBaTu) CIPUHUHATE M1 YaC OCOOUCTOrO CIUIKYBaHHSI, MPOBEICHHSI CIIITUUX
Ta IHIIMX MpoleCyaJbHUX [Hiif; 5) migo3proBaHuil (OOBMHYBaueHHMI) HE MOXKeE
o6xoauTHuCs (MOBHICTIO a00 YacTKOBO) 0€3 CTOPOHHBOT JJOMOMOTH, Peali3yBaTh CBOE
IPaBO Ha 3aXMCT, 30KpeMa, TPUMATH JOKYMECHTH B pyKaX, YUTATH, MEPEropTaTh
CTOpPIHKHM, BECTH 3alMCH, TpPUMAaTH B MaM'siTi BedMKl oO0cAru iHopmariii,
30cepe/KyBaTuCsl Ta 30epiraTh yBary, 3asBISITH KJIOTOTaHHS, JIOTIYHO OymyBaTh
JTYMKH, BUCTYTATH B CYJI1 TOLIO.

3aKoH He MOKJIaJa€ Ha CIIYOro, MPOKypopa, CIAAY0ro CYAAI0 Ta Cya 000B'SI30K
BUSIBJIAITH TICUXIYHI BaJyd OCOOW 1 BHUPIIIUTH MUTAHHS, YM MOKE BOHA CaMOCTIHHO
3MIMCHIOBATH 3aXUCT CBOIX TMpaB. 3akpimioruu y 4. 2 cr. 242 KIIK Bumaaku
000B’SI3KOBOTO MPOBEJCHHS €KCIIEPTU3U, 3aKOH BCTAHOBIIOE TAaKUM 0OOB’S30K JIUIIIE
3 METOI0 BH3HAYCHHS ICHUXIYHOTO CTaHY MiJO3PIOBAHOIO 3a HASBHOCTI BiJIOMOCTEH,
SIK1 BUKJIMKAIOTh CYMHIB II10J10 HOTO OCYIHOCT1, 0OMEKEHOI OCYHOCTI.

Pazom 3 TuM, chiguwii, TPOKypop, CyAAsS HE BOJIOJIIOTH CHEHiaIbHUMU
3HaHHSIMHU B 00JIacTi TICUXiaTpii Ta HE B 3MO31 POOUTH KATETOPUYHI BHCHOBKU TIPO
HAsSBHICTH Y OCOOM TICHXIYHUX BaJ, SKI YHEMOXJUBIIOIOTH peaii3aliio HEro
nependaueHuX 3aKOHOM TIPaB, Ta HE HAJIEKATDH JI0 XapaKTEPOJIOTTYHUX O0COOTUBOCTEN
monuar. KpiM Toro, TCUXi4HI BaJW HE HACTUIBKH OYCBUIHI, K (QI3WYHI, I,
HailyacTilie, He MIiAJAl0ThCAd BHABJICHHIO 0€3 cheliaJbHUX 00CTeXeHb abo
MIATBEPKEHHS X HASBHOCTI MEIUYHMMH JOKyMeHTaMu. OTxe, BPaxoBYIOYHU
MPaBO3aXUCHY COPSIMOBAHICTh MoyioxkeHHs 1. 3 4. 2 cT. 52 KIIK ¢ oxHoro 6oky, Ta

HETMPUITYCTUMICTh 3JI0B)KMBAaHHS IPABOM IMiJIO3PIOBAaHUM (OOBHMHYBAau€HHUM), 3
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IHIIOr0, CHIIIYUH, MPOKYpop, CYIAsS BIOpPaBl 3aIYyYUTH JUIsl KOHCYJIbTAaTHUBHOT

JIOTIOMOTH CIietiaiictTa abo MPU3HAYUTHU CYyA0BO-TICUXIATPUYHY €KCIIEPTHU3Y.

KiaumkeBuu P.A.
BUKJIaIauka Kadeapu KpUMIHAIBHO-TIPABOBUX JUCIUTLIIH
(JIvsiscoruil Oeporcasnuil yHigepcumem 6HYmMpIHIX cnpas)

ITPABO HA IHOOPMANIIO SIK HOBA TAPAJIUTMA KPUMIHAJIBHOT'O

MPOLECYAJIBHOTI'O ITPABA €BPOITEMCBKOI'O COIO3Y

OOpanuii YkpaiHOIO NHUIAX €BPONENWCHKOI IHTErpaiii BUMarae IpyHTOBHUX,
KOMIUIEKCHUX 3MIH y 1 MpaBOBOMY CEpPEIOBHIII, 30KpeMa MI0J0 BIAMOBITHOCTI
KPUMIHAJIBHOTO TIPOIECYAIBHOTO 3aKOHOJIAaBCTBA €BPOIEHCHKUM Ta MIKHAPOIHUM
crangapraM. Llum 0O0yMOBIIOETBCS TIOTpeba PETENbHOTO JIOCTIKCHHS HOPM
MDKHapOJHUX akTiB y cdepi 3abe3neueHHs mpaB 1 cBOOOJ JIOAMHM  MiJ dYac
3MIACHEHHS] KPUMIHAJIBHOTO TMpoBaKeHHSA. OaHuM 13 (QyHAaMEHTAIBHHUX TIpaB
MiJI03pIOBaHUX Ta OOBUHYBAUYEHUX y KPUMIHAJIBHOMY IMPOBAKEHHI € iX MpaBo Ha
iHbOopMaIrifo.

AHaJi3 paBOBOI'O PETYIIOBaHHS IMpaBa Ha iHGOpMAIliI0 y KPUMIHAIBHOMY
IpoIeCyaIbHOMY 3aKOHOJABCTBI KpaiH-wieHiB €C nae 3MOry IIWTH BUCHOBKY, IIIO
iCHyBaJila 3HayHa PI3HUIIA y perJaMeHTaIlli Ta peaizallii I[boTo Mmpapa cepes IepKaB-
uiieHiB €C. Jlesaxi aepxkaBu €C nepeadaydaroTh mpaBo Ha iHOOPMAIliIO0 Y THCEMOBOMY
BUTJISIMI, JEesAKi B YCHOMY, a Yy JESKHX BIACYTHIM 1HCTUTYT 3a0e3nedeHHs
iHOpMAaITi€ro TIPO MPOIleCyalbHI MpaBa y KpUMIHATBLHOMY CyIO0YMHCTBI. Hampukian,
y Hinepnangax ta Pecry6uini Manbra He Oyi10 3aKpiljieHO Ha 3aKOHOJIaBYOMY PiBHI
00OB’S30K  MPAaBOOXOPOHHUX  OpraHiB  iHGOPMYBaTH  MiJO3PIOBAHOTO  Ta
O0OBHHYBAU€HOTO TPO MPABO HA MPABOBY MIOMOMOTY. Y HESKHX KpaiHaX CHUTYyaIris
Oyna mocuth HeonHo3HauHOIO: Y @PH mpo mpaBo Ha mocTym 70 agBoOKata Ta MpaBo
30epiratu MoB4YaHHs iH(OpPMYBaNOCs B yCHIM (opmi, PO MpPaBO Ha IOCTYM O
J0Ka3iB y ycHIM (opMi, a mpo MmpaBo Ha mepekinan iHpopmalls He HajaBajacs.

Cxoxxe curyariis Oyina i B Icmanii, [Topryranii, Ciosenii [1, ¢.196].
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BpaxoByroun Taki 3Ha4HI PO30ODKHOCTI y TMIAXO0JaX 10 BHU3HAYCHHS Ta
rapaHTyBaHHA IpaBa Ha I1H(OPMAII0 Yy €BpPONEHCHKUX JepikaBaX, MOTpeda
OPUMHATTS YHI()IKOBAaHOrO akTy, KM O Ha HaJHALIOHAJIbHOMY pIBHI 3aKpINUB
MiHIMaQJIbHI CTaHAAPTH MpaB MiJO3PIOBAHUX Ta OOBUHYBAYEHUX Ha 1H(POpPMAIIO Y
KPUMIHaJIbHOMY MPOBAKEHH1, HE MOY€ BUKJIUKATH CYMHIBIB.

Y 2009 poui Oyno mnpuitHATO JlOpOXKHIO KapTy UIOAO TOCHJICHHS
OpolecyallbHUX TMpaB MIJO3PIOBAHUX 1 OOBUMHYBAaYEHHX B KPUMIHAIBHOMY
npoBapkeHHi [2]. Ilelt mporpamMHUil ITOKyMEHT mependadae 3iCHEHHS TEBHHUX
3ax0/IiB 13 3a0€3MEUYCHHS MPOIIECYAbHUX MPaB MiJ03PIOBAaHIUM Ta OOBUHYBauYE€HUM Ta
NPUNAHATTS OKPEeMHX 3aKOHOMABYMX akTiB. Hacmigkom peanizaiiii MmoyioKeHb i€l
JopoxHuboi KapTu crano nmpuiHATTS ACKiTbKOX JIMpeKTHB y chepi KpUMIHATBEHOTO
porecy.

Opnieto 13 cepii JupekTus, ski Manu OyTH TPUUHSATI BIAMOBIIHO 10 Mipu B
miei Jlopoxkuboi Kaptu npo mocusnieHHs npaB MOTEPIUTUX y KPUMIHAIBHOMY IpoIIeCi
Bim 30 mucromama 2009 poky cranma JupektuBa €poreiicekoro IlapmamenTy Tta
Pamu Ne 2012/13 Bim 22.05.2012 mpo mpaBo Ha iH(OpMAIlID y KPUMIHATLHOMY
npoBajukeHHi  (mami — JlupexktuBa mpo iHdopmamiio) [3]. s JupektuBa €
000B’s13K0BOIO 1iJisi  KpaiH-wieHiB €C Ta mnoBMHHA OyTHM IMIUIEMEHTOBaHa y iX
HalllOHAJbHE 3aKOHOJABCTBO J10 YepBHs 2015 poky.

[Ipeamerom JlupexTrBu npo iHGOPMAIliIO € MiHIMaJIbHI CTAaHJAPTH CTOCOBHO
3a0e3MedeHHs MpaBa IiI03pIOBAaHUX Ta OOBMHYBAaYCHUX Ha 1HQOpMAIiO MPO iXHI
mpaBa y KpUMIHaJbHOMY TMPOBAHKCHHI, a TaKO MPO BHUCYHEHI OOBHHYBAaYCHHS.
JIupeKkTrBa TakoK BCTAHOBIIIOE MPaBUIia CTOCOBHO TpaB 0ci0 Ha iHpopMaIlio mpo ix
mpaBa, CTOCOBHO SIKUX JIi€ €BPOMEHCHKUN OpIep Ha aperT.

EdextuBHe 3miliCHEHHS 3aXWCTy y  KPUMIHAJIBHOMY  TPOBAKEHHI
nepeabavae, Mo MmiIo3poBanuii a00 0OBUHYBAYEHUH HETAWHO MOBIIOMIISIOTHCS TIPO
CBO1 TporiecyanbHi TpaBa. BakiuBUM € MOMEHT BHHHUKHEHHS B OCOOW MpaBa Ha
iHpopManito mpo ix mnponecyanbHi mpaBa. CT. 2 JIMpEeKTUBU pErjiaMEeHTYye I
MUTaHHS, BKa3ylO4H, 10 BUIIE3raJaHe MPaBO B 0OCOOM BUHUKAE 3 MOMEHTY, KOJH i

CTaJl0 BIJOMO B KOMIETEHTHHUX JIEp>)KaBHUX OpraHiB MOpo Te, W0 BOHU
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M1A03PIOIOTHCS ab0  OOBMHYBAauylOTbCI Yy  BYMHEHHI  KPUMIHAJIBHOTO
IpaBoNopyIeHHd. BinnoBinHo, npaBo O0yTyu NOIHPOPMOBAHUM HE IPUB’SI3YETHCS 10
o 1IIIHHOr0 MOBIIOMJIEHHS PO MiA03pY a00 OOBMHYBAYE€HHSI OpraHaMu JOCYJOBOrO
po3ciinyBaHHA. BiANOBIAHO B IIbOMY acCMEKTI TEPMIH «II1103pIOBaHUN» BapTO
PO3YMITH Y IMHUPOKOMY KOHTEKCTI, SIK OyAb SIKy 0CO0y, CTOCOBHO SIKO1 ICHYIOTh IE€BHI
MIAO3pH Y BUMHEHHI 3JI0YMHY, OJHAK, SKa IIe HEe € Cy0’€KTOM KPUMIHAJIBLHOTO
POBAJIKEHHSI.
Amnaniz HopMm JlupextuBu npo iHpopMalio Ma€e 3MOTy 3pOOUTH BUCHOBOK, IO
IpaBo Ha 1H(OpMaIil0 Ma€ MOTPIMHY CYTHICTh Ta BKJIIOYA€E B ceOe HACTYIIHI ITpaBa:
- IpaBO MiJO3PIOBAHOI0 Ta OOBUHYBAYEHOr0 OyTH MOIH(POPMOBAHUM MPO iXH1
npolecyaibHi rapaHTii;
- mpaBo OyTH MOIH(POPMOBAHUM MPO OOBUHYBAYEHHS;
IIPaBO MaTU JOCTYI 10 MaTepialliB CIIpaBU
KirouoBuM nosnokeHHsAM J{UpEKTUBU € CTAaTTA 3, sIKka BCTAHOBIIIOE 00OB’SI30K
nepxaB-wieHiB €C HerailHo HajaBaTH MiJO3PIOBAaHUM Ta OOBUHYBAuYE€HUM
iHbOopMaIIio BIAMMOBIAHO O  IXHBOIO HAI[lIOHAJILHOTO KPUMIHAJIBLHOTO
IpOIECYaTbHOIO 3aKOHO/IaBCTBA CTOCOBHO HACTYITHHUX IPAaB:
- TIpaBO Ha JIOCTYII JI0 aJIBOKaTa (MpaBo Ha MPABOBY JOMOMOTY);
- IMpaBO HAa OTPUMAaHHs O6€30IIaTHOIT TPABOBOI JIONTOMOTH;
- MpaBO 3HATH B YOMY oOcoba OOBHMHYBauyeThCs (IIpaBO 3HATH 3MICT
O0OBHHYBauCHHS);

- IPaBO HA YCHUH Ta MMCHbMOBUU MEPEKIIAL;

npaBo 30epiraT MOBYaHHS (IIPaBO HE CBIAYUTH MPOTHU cede).
[adopmariis mpo BuIe3ragaHi mMpaBa MOBHUHHA OyTH HajaHa 0coOl B YCHIM
a00 muCcHMOBIiT (hopMi, TPOCTOIO Ta 3PO3YMLIOI0 MOBOIO, 13 BpaXyBaHHIM OCOOIUBUX
noTped MiJ03PIOBaHUX Ta OOBUHYBAYCHUX.
JupekTnBa mependavyac JAOJATKOBY TapaHTIIO [JIs  IMIIO3PIOBaHUX, SKi
3aTpUMaHl Yd TPUMAIOTHCSA 1]l BAPTOIO y BUTJIAJIl BPYUEHHS TaK 3BaHOI «JieKiIaparii

npaB» (aHri. - «letter of rights», ¢panu.- «déclaration de droitsy»). Lleir qoxkymeHT
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MOBUHEH MICTUTHU MUCHMOBY 1H(OpMaIlis PO NPOLECyabHI paBa MiJ03pPIOBAHUX YU
OOBHMHYBAY€HUX, a caMe: MPaBO Ha JOCTYN 10 MaTepiaiiB MpPOBaPKEHHsS, MPaBO
MOBIAOMHMTH PO 3aTPUMaHHS OCOOM MpalliBHUKA KOHCYJIBCHKOI CIY:KOM 4YM 1HIIY
oco0y, MpaBO Ha HEBIAKIATHY MEAWYHY JOMOMOTY, MpaBO Ha i1H(OpMaILilo MNpo
MaKCUMaJIbHy KUIbKICTb TOJMH YW JHIB, MPOTITOM SKUX IM103pIOBaHUN YU
0OBHHYBau€HUN MOXke OyTH 1030aBiIeHU CBOOOAM MEPE]l TUM SK BiH IMOCTaHE Mepea
CYJIOM.

Oxpim BHIIIE3a3HAUCHUX TIPaAB, «JIEKJIapallis MpaB» MOBUHHA MICTUTH OCHOBHY
iHpopMaIlil0 TPO  MOXIMBICTH  OCKAPXKEHHS  3aTpUMaHHS  BIJMOBITHO [0
HaI[IOHATBHOI POIEAYPH Ta PO TPABO MEPEBIPSATH 3aKOHHICTH TAKOTO 3aTPUMAHHS.

BBaxkaerbcs, mo 1 BuMora J(MpeKTHBHM TMOBHICTIO BIJAINOBiAa€ TapaHTIIM
habeas corpus, siki 3akpimieHi y m. 4 cr. 5 KoHBeHIlii mpo 3axucT mpaB JIOJUHU Ta
OCHOBOMOJIOKHUX cBOOO [4]. IIpaBo mepeBipKky 3aKOHHOCTI 3aTPUMaHHS HE TIPOCTO
nepeadbavyae HagaHHA o0co01 iH(opMaIlli Mpo MOXKJIUBICTh OCKAp)KEHHS TaKoro
3aTpuMaHHsA. Y OUIbIl MUpokoMy KoHTekcTi Woro TiaymauunB €CIUI. Ile Takox
HaJa€ 3aTpUMaHii 0co01 MOKIIMBICTh 3HATU MPUYMHU 3aTPUMAHHA, MaTU JOCTYH JI0
MaTepialliB MPOBAKEHHS YIIPOJOBK PO3YMHOTO CTPOKY JUIsl TOTO, 00 e(pEeKTUBHO
peaizyBaTH CBOE IPABO MEPEBIPKU 3aKOHHOCTI 3aTPUMAaHHS Y KOHTEKCT1 MPUHITUITY
PIBHOCTI CTOpIH [5].

Y nomatky A no JIMpeKTHBU MICTUTH OPIEHTOBHHM 3pa3oK INE€l «JIekmaparii
mpaBy», 13 3a3HAYEHHSM YCIX BuIIenepenideHnx rapanTid. Ocoba Mae mpaBo
30epiraTy el JOKYMEHT YIPOJOBK BChOT'O Yacy 1mo30aBiIeHHS ii cBOOOIM.

KpuminaneHuii mporiecyadbHUN KOAEKC YKpaiHH Mepeadadae aHAIOTIYHUM
IHCTUTYT BpYYEHHS TNHCbMOBOIO JOKYMEHTa 13 3a3HAYCHHSIM Yy HbOMY
NpoleCyaJbHUX TMpaB  Mi03PIOBAaHUX Ta OOBHHYBAaUCHUX, SKUHA IMEHYETHCS
«maMm’gTKa ~ TpO  MpOIecyalibHI  TpaBa Ta  OOOB’S3KM  MIIO3PIOBAHOTO
(o6BUHYBaueHOTO) [6].

[IpoBoasiun mapanenb MK MpaBamu, Mpo siKi 1HGOPMYIOTHCS I1J1I03pIOBaHi,
OOBMHYBau€H1 BIAMNOBIIHO [0 YKPAaiHCHKOIO KPUMIHAJIBHOTO MPOLECYaTbHOTO

3aKOHO/IaBCTBA Ta THUMM IIpaBaMH, MpoO SIKI MOBUHHI 1H(OpPMYyBaTHCS 11 0cOOHU
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BIIMOBIAHO 10 HOpM JIMpEeKTHWBH, BapTO 3ayBa)kKUTH, IO MEpPETiK MpaB MIpo SKI
1HPOPMYIOThCS TIA03proBaHi, 00BuHYBaueH1 BianoBiagHO 10 KIIK VYkpainu 3HauHO
IIUPIIMKA Ta OKpIM MpaB, nepefadadyeHux JUpeKTHBOIO, TAKOXK MICTUTh IPABO
30Mpatu 1 MOJaBaTH CIAAYOMY, MPOKYPOPY, CIAIAUOMY CYIA1 TOKa3u, MPABO 3asBISATH
BIJIBOJIM, IPABO OCKAap>KyBaTH PIIIEHHS, A1 Ta OE3AIIBHICTD CIITY0ro, MPOKypopa,
cmpyoro cyaai ta iHmi. Onnak, KIIK VYkpainm He nependavae iHpopMyBaHHS
Mi103pI0BaHOTO, OOBMHYBAY€HOrO0 IMpPO HOro MpaBO Ha HEBLAKIAAHY MEAUYHY
nonomory. binbin toro, cratts 42 «Ilino3proBanuii, o6BunyBauenuii» KIIK Ykpainu
cepell mepeiiky Npas MiA03pIOBaHUX, 0OBUHYBAUYEHUX HE MICTUTDH MPABO HA MEIUYHY
JIOTIOMOT'Y .

BBaxkaemo 3a JOUUIBHE IMIJIEMEHTYBAaTH TMOJIOKEHHS JIUpEeKTUBU TMpo
1HGOPMYBaHHS M1103pIOBAHOT0, OOBUHYBAYEHOI'0 MPO HOT0 MpaBO Ha HEBIIKIAIHY
MeauuHy aornomory. OnHak, mepin HiK IMIUIEMEHTOBYBATH AaHy HOpMY JIHMpeKTHBU
y HallloOHaJbHE KpUMIHAJbHE IpollecyajbHE 3aKOHOJABCTBO, BapTO Y MeXax
okpemoro nyHKkTy crtarti 42 KIIK Vkpainm «Iligo3proBanuii, oOBHHYBaYEHU»
3aKpIMUTH TPABO HA MEAUYHY JOMOMOTY 1 MeauuHe oOcTexeHHs. Bumaerwcs, mio
3aMpoOBaPKCHHS] TaKUX IMOJOXKEHb y KpHUMIHAJIbHE MpoIecyajbHe 3aKOHOIABCTBO
YKkpaiHu cOpusaTAME ITABUINCHHIO CTaHAAPTIB SKOCTI I 4Yac 3IIMCHEHHS
KPUMIHAIBHOTO MPOBAKCHHS Ta 3a0€3MeUnTh MPUBEICHHS HOT0 y BIIMOBIIHICTD 0
cTangapTiB €Bpomneiicbkoro Coro3y Ta 3aXHCTY MPaB JIFOAUHU.

Crmcok miTepatypu:

1. Knumkesuu P. [IpaBo Ha iH(popmarliito y KpuMiHaIbHOMY TPOBAKEHHI 32
3akoHOoJaBcTBOM €C. AkTyanbHi MpoOJeMU MpaB JIOJAWHH, JCPKABU Ta MPaBOBOI
cuctemMu: 30IpHMK HaykoBux mparnps 3a Marepiamamu XVIII  MibxzHapomHoi
CTYJIEHTChKO-aCIipaHTChKOi HaykoBOi KoH(epeniii, 18-19 ksitas 2019 p. JIbBis,
2019. C. 195-197.

2. Resolution of the Council of 30 November 2009 on a Roadmap for
strengthening procedural rights of suspected or accused persons in criminal
proceedings (Text with EEA relevance). OJ C 295, 4.12.2009, p. 1-3
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3. Directive 2012/13/EU of the European Parliament and the Council of 22
May 2012 on the right to information in criminal proceedings. OJ L 142, 1.6.2012, p.
1-10.

4. KoHBeHIIs MPO 3aXHUCT MpaB JIIOJUHU 1 OCHOBOMOJOXHUX cBoOOn Bin 04
nucronaaa 1950 poxy. Ypsanosuit kyp’ep. 2010. Ne215

5. Case of Schops v. Germany (Application no. 25116/94). JUDGMENT of the
ECtHR, 31 December 2001. URL.: http://hudoc.echr.coe.int/eng?i=001-59210

6. Kpuminanpauii npouecyanbHuii koaekc VYkpainu. K. llentp yuOoBoi

mitepatypu, 2012. 254 c.

Kaumuyk ML.IIL.,

CTaplIui HAYKOBUM CIIBPOOITHHUK

HAyKOBO-JOCJITHOT Tabopartopii

3 Mpo0JIeM KPUMIHATICTUYHOTO 3a0€3MeueHHS

Ta CyJI0BO1 excriepToorii HaBuanbHO-HAyKOBOTO 1HCTUTYTY Ne 2,
KaHJIUJAT IOPUANYHUX HAYK, JOLUEHT

(Hayionanvna akademisi sHympiuiHix cnpas)

OKPEMI ACHEKTHU JISAJIbHOCTI 3AXUCHUKA HA CTAII
IHIATOTOBYOI'O IMTPOBA/I’KEHHS

[linroToBYe TPOBAIKEHHA € TEPIIUM BAXJIMBUM  €TallOM  CYIOBOTO
IPOBAKCHHSL Yy Cy/Al NepIioi 1HCTaHIiI, B SKOMY CyJ 3000B’S3aHUMA TEPEBIPUTH
Marepiagu KPUMIHAIBHOTO TPOBAKEHHS, 3’SCyBaTH JOCTATHICTh (DAKTUYHUX Ta
IOPUANYHUX TIACTaB JJIsl MPUUHATTSA CYIOBUX pillleHb, nmependadenux 4. 3 cr. 314
KIIK, BupimuTé MUTaHHS, TOB’S3aHi 3 MiJITOTOBKOIO KPUMIHAIBHOTO MPOBAIKCHHS
70 CYAOBOTO PO3IJIANY, B TOMY YHCJII BHU3HAUUTH JaTy, Yac Ta MicIe CYI0BOTO
po3rsay, GopMy MPOBEICHHS CYIOBOTO 3acigaHHs, ckiaa cyay Tompo [1, c. 24]. Ha
i cTamii KPUMIHAIBLHOTO TPOBAHKEHHS CYyJ 32 yYacTI0 MPOKypopa Ta IHIIUX
VYaCHHKIB ~ KPUMIHAJIBHOTO  TPOBADKCHHS  (OOBHMHYBAYE€HOTO,  3aXMCHUKA,
MOTEPITJIOTO, HOTO MPEICTABHUKA 1 3aKOHHOTO TPE/ICTABHUKA, IIUBIILHOTO MTO3MBayva,
HOro mpejcTaBHUMKA 1 3aKOHHOTO MPEJCTaBHUKA, IMBUIBHOTO BIJAMOBIZAa4Ya 1 HOTO

MpPEACTAaBHUKA) 3IMCHIOE TMPOLECYalbHY AiSUIbHICTh, CHPSIMOBAHY Ha BUPIIICHHS
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MUTaHHS PO MOXIIMBICTH PO3TISAY MaTepiajliB KpUMIHAJIBHOTO MPOBAKEHHS I10
CyT1 y CyZ0BOMY 3acijianHi [2, c. 28].

Yunauit KIIK VYkpainun ynpoBaauB 3acaay pIBHOCTI NpaB  y4YacCHUKIB
KPUMIHAJIBHOTO MPOBAJKEHHS, 3aKpINUB 3MarajbHUM MOPSAOK  3A1MCHEHHS
MIJrOTOBYOI0 MPOBAXKCHHS, HEBIJ'EMHOIO O3HAKOIO SIKOTO € HAasBHICTh CTOPIH, SIKi
BUKOHYIOTh TpoTwiexHi ¢yHkmii [3, c. 169]. VYci nutaHHs cyd BUpINIye Y
BIIKPUTOMY CY/I0BOMY 3aCiJIaHH1 3a KJIOMOTaHHSMHM CTOPIH.

BBakaemo, 110 THTaHHS, SKi HEOOXiTHO 3’sCyBaTH 3aXHUCHUKY, SK
NPEJICTABHUKY CTOPOHH 3aXWCTy Y KPHUMIHAIBHOMY TMPOBAKCHHI, TiJ dYac
MIATOTOBKK JI0 y4YacTli y TMPOBEJACHHI IMIArOTOBYOrO CYAOBOTO 3acigaHHs, s
3pYYHOCT1 CJIiI pO3AUIMTH Ha JIBI CAMOCTIHHI B3a€MOTIOB’ s13aH1 TPYIIH B 3QJICKHOCTI
BiJl TUX 3aBJIaHb, SIKi BUPIIITYIOTHCS CYJIOM Ha Iii cTafii.

Jlo mep1ioi rpynu Ciij BIAHECTU MUTAHHS, K1 MOB’S3aH1 13 IPUHHATTIM CYI0M
pimenb, mnepeadauennx Y. 3 cr. 314 KIIK, a came 11010: NOBEpHEHHS
OOBHHYBAJILHOTO aKTy, KIJIOMNOTaHHS TMPO 3aCTOCYBAHHS MPUMYCOBUX 3aXOJiB
MEIUYHOTO a00 BHMXOBHOI'O XapakTepy NPOKypopy, y pasi iX HEeBIAMOBIIHOCTI
BumoraM KIIK; HanmpaBieHHs 0OBHHYBaJIbHOTO aKTa, KJIOMOTAHHS PO 3aCTOCYBAHHS
IIPUMYCOBHUX 3aXOJ[IB MEIUYHOTO a00 BUXOBHOTO XapaKTepy JI0 BIAMOBITHOTO CYIy
JUII  BH3HAY€HHS TMIACYAHOCTI y  BHIQJKy BCTAHOBJICHHS  HEIJICYIHOCTI
KPUMIHAJIBHOTO TPOBA/DKEHHS; IPU3HAYCHHS CYJOBOTO pPO3MISAY Ha IiJACTaBl
OOBHHYBAJILHOTO aKTa, KJIOTMOTAaHHA TMPO 3aCTOCYBaHHS MPUMYCOBHX 3aXOJiB
MEIUYHOTO0 a00 BHUXOBHOTO XapakTepy; 3aKpUTTS TPOBATKEHHS Yy BUIAIKY
BCTAHOBJICHHS IiICTaB, nependadeHux 1. m. 4-8, 10 4. 1 a6o 4. 2 ct. 284 KIIK;
3aTBEp/DKEHHS / BIAMOBH y  3aTBEP/DKCHHI yroaw; JOPYYCHHS TIPEICTaBHUKY
MEPCOHATy OpTraHy mpoOarlii CKJIaCTH JOCY0BY JOTOBIIb.

Hpyry rpymny CKIagaroTh MATAHHA, IEPETIK SIKUX 3aKpIMIeHo y 4. 4. 2, 3 cT. 315
KIIK, Ta siki CTOCYIOThCSI BHPIIIEHHS CY/IOM MHUTaHb, TIOB’I3aHUX 13 MATOTOBKOIO J10
CyZIOBOTO PO3TIISY, @ CaMe IIOAO: MPU3HAYCHHS y KPUMIHAIHHOMY IMPOBAIKCHHI

3aMacHOTO CyAJi; JOUUIBHOCTI 3A1MCHEHHS KPUMIHAIBHOTO TPOBAJKEHHS Y
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3aKpUTOMY CYJOBOMY 3acijlaHHi; OOpaHHs, 3MIHM YU CKacyBaHHS 3aXxOJiB
3a0€3MEeUCHHsS] KPUMIHAJIBHOTO TMPOBAKEHHS (Y T. 4. 3amoODKHHUX 3aXOjiB);
3IACHEHHSI CyJOBOrO BUKJIMKY MEBHUX OCIO 10 Cyay JUlsl JOMMTY; BUTPEOYBaHHS
MEBHUX peYeld YW JOKYMEHTIB; 3MIMCHEHHS CYJIOBOTO PO3TISAAY B 3aKPUTOMY
CYyIOBOMY 3acCiflaHHI; TPO PO3IJISAA CIPAaBH CYAOM IPUCSHKHUX; BUYUHEHHS CYIOM
THITUX 1K, HEOOXITHUX JJIsI TIATOTOBKH J0 CYJOBOTO PO3IIISIAY.

Hacamnepen 3a3HaunMmo, 110 HEraTWBHI HACHIAKU JJi1 OOBHHYBAa4€HOTO
MOPOJ/DKYIOTh BUTIAJKW ITHOPYBAaHHS IiJ] Yac IMiJrOTOBYOTO CYIOBOTO MPOBAKEHHS
0€31HIIATUBHUM 3aXHCHUKOM, JIOMYLIEHOT CJITYUM, MPOKYPOPOM HEKOHKPETHOCTI Y
OOBUHYBaJbHOMY aKTi, (OpMyIIOBaHHI OOBHHYBa4YeHHS OCOOM Yy BUMHEHHI
KPUMIHAJIBLHOTO TPABOMOPYIICHHS, HEBIANOBIIHOCTI BHMOTaM KIJIONMOTAHHS TPO
3aCTOCYBaHHS 3axOJliB MEIWYHOTO, BHXOBHOTO Xapakrepy. be3misuibHICTh, sKa
IOJIATAE y TMOPYIICHHI MpaBa OCOOM Ha 3aXHUCT, € ICTOTHHM IOPYIICHHSM BHUMOT
KPUMIHAJIBHOTO MPOIECYATBHOTO 3aKOHY.

3’s1cyeMO  OCOOJMBOCTI JiSUTBHOCTI 3aXMCHHUKA MIOJ0 BHUPIIMICHHS OKPEMHUX
IpoleCyaIbHUX MUTaHb, SIKI BUPIIIYIOTHCS CYJIOM Ha CTaJlii MiI0TOBYOTO CYTOBOTO
IPOBAJKEHHSI.

OmHuMm 13 3ac001B 3aKOHHOTO BIUIMBY Ha X1J Cy/IOBOTO MPOIIECY Y KOHKPETHOMY
KPUMIHATBHOMY TPOBAKEHHI € MOXJIMBICTh 3aXWCHHKA 3asABJISATH KIIOMOTAHHS ITiJT
Yac MIiATOTOBYOTO NPOBAKEHHS. 3 IHOTO MPUBOAY CIYIIHOI € TOYKa 30Dy,
BucnoBieHa M. . [lleBuyk, M0 y9aCHUKHU MIATOTOBYOTO CYJOBOTO MPOBAKEHHS HE
MOXXYTh OyTH 1M030aBlieHI MpaBa 3asABJIATH MPO ICTOTHE MOPYIICHHS IXHIX MpaB 1
cBOOOJ, AKE Majo MICIle Ha CTaili JOCYIOBOTO po3CiiayBaHHS. Take iX MpaBo
BUILJIUBAE 13 METH MIITOTOBUOTO MPOBAKEHHS Ta CYTHOCTI 3aB/IaHb, SIK1 MOCTaBJICHI
mepes CyaoM Ha JaHii crafii [4, ¢. 86—87]. JIumre micias TOCTiIKEHHS Yy 3MaraibHii
mpoleaypl HalaHI CTOPOHAMU KPUMIHAJIBHOTO TMPOBA/DKCHHS (aKTU4YHI JaHi
HaOyBalOTh 3HAYCHHS [IOKa3iB (3a YMOBH iX HAJIEKHOCTI Ta JOMYCTHMOCTI,
KOHCTAaTOBaHOI cyaoMm) [5, €. 13, 14].

Boanouac, M.I1. TaxTapoB Bka3ye Ha iCHyBaHHS LLJIKOM 00’ €KTUBHUX MPUYUH,

SKI HE JO3BOJISIIOTH PO3MJISAAATH Takl KIOMOTaHHSA caMe Ha JaHOMY eTarll
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KPUMIHAJIBHOTO MPOBAKEHHS, OCKUIBKM iX po3risg nependayae HEOOXIAHICTh
TOCIIHKCHHSI JOKa3iB, IKUMH 1X 00TpyHTOBaHO. Ha MyMKy HayKOBIS, 1€ CYNepeUnTh
JOT1KO-()YHKIIOHANBbHIA MOOYI0BI CYyYaCHOTO KPHUMIHAJIBHOIO TMPOLECY, 3aBa)Kae
BUPIIIEHHIO 3aB/JaHb MIATOTOBYOIO MPOBAKEHHS Ta MOTPeOy€e 1ICTOTHOT 3MIHU HOTO
nporecyanbHoi (GopmMu, sIka HE € BHIIPABIAHOK TOTpPeOAMH IMPaBO3aCTOCOBHOT
MpaKkTUKU. Ajpke, sik BUIUMBae 31 3Micty 4. 4 cT. 291 KIIK, npokypop moBUHEH
CHpsIMYBaTH 10 CyIy JUIS PO3TIIANY Y IMJATOTOBYOMY TPOBADKEHHI HE Marepiaiu
JIOCYJIOBOTO PO3CJIAyBaHHS, a JHIIe OOBUHYBAJBHUN aKT 3 BIANOBIIHUMU
nonarkamu [6, c. 116, 206].

Cnig mOroauTUCh, IO BIACYTHICTh MOJMKJIMBOCTEW OCHIKCHHS JOKa3iB Y
HiJITOTOBYOMY MPOBAHPKCHHI B OKPEMHUX BHIIQJIKaX CTa€ MPOOJIEMOF0, 0 YCKIIaHIOE
peamnizamito HopMm KIIK i1 BupimenHs 3aBganb 1iei cranii [7, c. 206]. 3okpema, 11e
CTOCYEThCSI BU3HaueHoro m. 2 4. 3 cr. 314 KIIK po3risny kionotaHHs MpoKypopa
PO 3BUIBHEHHS 0COOM BiJl KpUMIHAIBHOI BIAMOBIAAIBHOCTI. Tak, 0OOBUHYBauUCHUM Ta
Moro 3axMCHHUK — aJBOKaT 3BepHynucs 1o KuiBcekoro paiionHoro cyay M. Onecu
CyIy 13 KJIOTOTaHHSM PO PO3TJIAJ 3asBU B CTaAll MIATOTOBYOTO CYJOBOTO 3aCiIaHHS
PO 3BUIPHEHHS OOBHMHYBaue€HOi OCOOM BiJ KPUMIHAJIBHOI BiJMOBITAIBHOCTI Ha
nigcrasi cT. 47 KK Ykpainu 1 mpocsth cy/ nepeaaTi 0OBUHYBAUY€HOTO Ha MOPYKHU. Y
JAHOMY BHUMAJKY CyJl IPUMHSB PIIICHHS MPO BIIMOBY Y 3a/JI0BOJICHH] KJIIOMIOTAHHS Ta
NpU3HAYMB KpPUMIHAJIbHE TMPOBAHKCHHS 1O CYIOBOTO PO3MIISIAY Y BIAKPUTOMY
CyJIOBOMY 3acifiaHHi. B oOrpyHTyBaHHS CBO€i MO3MIli CyJ 3a3HA4MB, IO B CTaiii
MITOTOBYOI0 CYJIOBOTO 3acilaHHs 03 TOCTiKCHHS JI0Ka31B HEMOXKIJIMBO ITPABUIIBHO
KkBamiikyBaTu 1ii 0OBHHYBAa4YE€HOTO, a IPUIHATTS CyJIOM OCTaTOYHOTO PIIICHHS 0€3
HAJEKHOI TEpeBIpKU i OOBMHYBAYEHOTO B CTajii MIATOTOBYOTO CYyIOBOTO
3acilaHHd MOXE TPUBECTH 10 YyXBaJEHHA CyJIOM HEOOTPYHTOBAHOTO CYJIOBOTO
pimenHs [396].

be3cymHiBHUM € Te, MO0 3aXMUCHUK y KPUMIHAILHOMY TPOBAKEHHI BIPaBi
BUKOPHUCTOBYBATH ycl 3aco0M, HE 3a00pPOHEH1 3aKOHOM Ta CHPSIMOBAaHI Ha 3aXHUCT

paB Ta 3aKOHHUX IHTepeciB KiieHTa. OJHaK, B JIaHOMY BHUIIQJIKy IpO IEBHI
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YVOYLWEHH 3 OOKy 3aXHMCHHKA IIOAO 3asBJICHHS KJIOMOTaHHS MiJ Yac MiArOTOBYOTO
CYJIOBOTO TPOBA/KEHHS TOBOPUTU HE JTOBOJMTHCS, alKe MpoljeMa y JEeKUTh y
3aKkoHOJaBYlid ruiomuHi. Ciil TOroAMTHCH, WO BIACYTHICTh MOXJIMBOCTEH
JOCIIDKEHHSI JIOKa3iB y MIATOTOBYOMY IMPOBAHKEHHI B OKPEMHMX BUIAJKaX CTa€
npobJieMoro, 110 yckiaanioe peanizamito HopMm KIIK 1 BupimenHs 3aBaansb 1iei ctafii
[7, c. 206].

KpiMm Toro Ha cranii miAroToBY4Oro MpPOBAKEHHS aJBOKAT MOBHHEH aKTUBHO
BUKOPUCTOBYBATH W IHIII MPOUECyalIbHI MOXJIMBOCTI, HaJaHl HOMY KpUMIHAJIbHUM
poIeCyaJbHUM 3aKOHOM, 30Kpema, Bu3HaueHe 4. 2 cr. 303 KIIK Vkpainu mpaBo
OCKap’KyBaTu PIlIeHHs, N1l YM Oe3AISUIbHICTD CIITYOro ado MpoKypopa, siki He Oyiau
PEeIMETOM PO3TJIISTY IMiJT Yac 10CYI0OBOTO PO3CIIiTyBaHHS.
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JOLIEHT KadepH CyA0YyCTPOIO Ta MPOKYPOPCHKOT AISLIBHOCTI,
KaHIUAAT OPUAAYHUX HAYK, TOLIECHT

(Hayionanvruii iopuduunuil ynieepcumem imeni Apocnasa Myopozo)

MNEPCIHEKTHUBHU YI-EI(I)IKAIIIi IHCTUTYTIB 3BIVIBHEHHSA OCOBH BI/]
KPUMIHAJIBHOI BIAITOBIJAJIBHOCTI TA IHCTUTYTY YI'OJl ¥
KPUMIHAJIBHOMY ITPOBAJKEHHI

3rigHo 3 no3uiieo BepxoBHoro Cyay YkpaiHu 3BUIbHEHHS BiJi KpUMIHAJIBHO1
BIJIMOBIIAJIBHOCT1 — 11€ BiZIMOBA Jiep>KaBU BiJl 3aCTOCYBaHHS /10 OCOOH, siKa BUMHHIIA
3nounH, nepeadavenux KK Ykpainu oOmexeHb ii nmpaB i cBOOO IIISXOM 3aKPUTTS
KPUMIHAJIBHOT CIIPaBH, sIKE 3A1MCHIOEThCS y BUMaakax, nependauenux KK Ykpainu, B
nopsiiky, BctaHoBlieHoMy KIIK Ykpainu [1]. KpuMminanbHa BiamoBiIadbHICTh, 3T1THO
3 mnosuniero Koncrurymiitnoro Cyny VYkpainu, mnepenbayae oQdimiiHy OIIHKY
BIJIMOBIIHUMHU JIeP>KaBHUMH OpraHAMHU IMOBEAIHKH OCOOU SIK 3JIOYMHHOI 1 BUCTYIIAE SIK
dbopma peamizalii Aep>kaBOIO MPABOOXOPOHHUX HOPM, sIKa B KIHIIEBOMY IiJICYMKY, SIK
NPaBWJIO, TIOJSATAE B 3aCTOCYBAaHHI O OCOOM, IO BYMHWIIA 3JI0YHUH, KOHKPETHHX
KPUMIHAJbHO-TIPABOBUX 3aXOJIB MPHUMYCOBOTO XapakTepy dYepe3 OOBHHYBaJbHUU
BUpoK cyny [2]. Takum uuHOM, 3BUIBHEHHA OCOOM BiJ KPUMIHAJIBHOI
BIZAMOBIIAIBHOCTI O3HAYa€, IO TaKa OIL[IHKa JiIM OCOOHM HE HAIa€ThCS 1 BIAMOBIIHI
3aX0JiM J0 Hel He 3aCTOCOBYIOTHCS. 3 ypaxyBaHHSIM BUKJIAJCHOTO, 3BUTBHEHHSI 0COOU
Bil KPUMIHAJIBHOI BiAMOBIAANBHOCTI MOXKHA BH3HAYMTH SK 3IHCHIOBAHY Y
0COOJIMBOMY TIPOIIECYaTbHOMY MOPSAKY O(DIiiiHy BiIMOBY Jep>KaBH BiJl 3aCYPKCHHS
Ta TIOKapaHHS OCOOHW, fKa TIJ03PIOETHCS, OOBHHYBAYyE€ThCSI y BUMHEHHI
KPUMIHAJIBHOTO TMPABOMOPYILIEHHS, IO 3aCTOCOBYETHCS 3a HASBHOCTI MIACTAaB,

nependoavenux KK Ykpainu, misixom 3akpuTTsi KpUMIHATBHOTO MPOBAKEHHS.
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3a CBO€I0 TMPaBOBOIO MPHUPOJOI0 3BUIBHEHHS OCOOM Bl KpPUMIHAIBHOT
BIIMOBITAJIBHOCTI CTAHOBUTh MIKrajly3eBUN IHCTUTYT, IO IPYHTYEThCS HA HOpMax
MaTepiaibHOr0 KPHUMIHAJBLHOIO TpaBa B YaCTUHI MiACTaB 3BUIBHEHHS Bij
KpUMIHAIBHOT BIAMOBIAAIBHOCTI (X CKIaAaoTh nojoxeHHs Po3auny IX «3BUTbHEHHS
B1Jl KpUMIHAJIBHOI BIMOBIIaIbHOCTI» Ta HU3KM 1HIKX ctatet KK Ykpainu), a Takox
KPUMIHAJIbHO-TIPOLECYAJIBHOTO MpaBa, SKI PEryNIO0Th MOPSAJOK 3BUIBHEHHS BIJ
KPUMIHAJIBHOT BIAMOBLAANBHOCTI (§ 2 «3BUIBHEHHS OCOOM Bl KPUMIHAIBHOT
BiAnoBinanbHOCT»  ['maBu 24 «3akiHUEHHsS  JIOCY/JIOBOTO  PO3CJIiIyBaHHS.
[Iponosxenns cTpoky gocynoBoro posciimyBanHs» KIIK Vkpainm). Xoua KIIK
YkpaiHu He perjiiaMeHTye TMpoleaypy 3BUIBHEHHS 0COOM BIiJ KpUMIiHAIBHOI
BIJIMOBIIAJIBHOCT1 SIK OCOOJIMBUN TMOPSJOK KPUMIHAJIBLHOTO IPOBA/KEHHS, BOHA
(dakTU4YHO BIATOBIZA€ MOrO0 O3HAKaM, OCKUIBKH 3JIMCHIOETHCS 3a IHIIUMH
NpaBWIaAMH, HDK 3araJlbHUA TOPSJO0K KPUMIHAJIBHOTO IMPOBAJKEHHS, 3a HASBHOCTI
nepeadaveHNX 3aKOHOM NP0 KPUMIHAIBHY BIMOBIIATbHICTh IIJCTaB.

3rigHo 31 cTaTUCTUYHUMH AaHuMu, y 2013 p. mpokypopamu a0 cyay OyIo
HanpaBieHo 4 843 KpuUMiHAIBHUX MPOBAHKEHb 13 KJIOMOTAaHHSM MPO 3BUILHEHHS
0coOHU BiJ KpUMIHAJIBHOI BIAMOBIIAIBHOCTI 13 3arajbHOi KUIbKOCTI 223 561, y skux
0c001 0yJI0 MOBIIOMIIEHO PO TiA03pYy, ado 2,1 %; y 2014 p. — 4 677 13 199 263, abo
2,3 %; y 2015 p. — 2852 13 188 099, ab6o 1,5 %; y 2016 p. — 1 872 13 159 480, abo
1,2 %; y 2017 p. — 2768 13 198 477, a6o 1,4 %; y 2018 p. — 3109 13 191 856, abo
16 %; y 2019 p. — 2642 i3 171 691, a6o 1,5 % [3]. Omxe, 3BUIBHEHHS Bif
KPUMIHAIbHOT ~ BIAMOBINAIBHOCTI Yy  aOCOMIOTHUX TOKAa3HUKAX Ma€ TIEBHY
MOIIUPEHICTh Ha TMPAKTHIl, MPOTE€ y BITHOCHUX 3aCTOCOBYEThCS Jjwmimie a0 1-2 %
Mi03PIOBAHUX, IO CBITYUTH PO 0OMEkeHy cdepy Horo peaiszaltii.

VSBNsS€ThCA, IO TMOJANbIIA EBOJIOMIS IHOTO IHCTHTYTYy Mae Wth y Oik
MOTTUOJICHHS W YJOCKOHAJICHHS MOr0 TPOIECyalbHOI KOMITOHEHTH, OCKUTBKHU
KPUMIHAJBHO-TIPABOBA MAa€ CTATUYHHMMA 1 OOMEKEHUW XapakTep, IO CTPUMYE HOTO
3aCTOCyBaHHS Ha mpakTuili. Ha Ham morisa, KpuMiHaIbHE 3aKOHOJABCTBO MOKE
periaMeHTyBaTH JI€sKi IMJICTaBH 3BUIBHEHHS BiJI KPUMIHAJIBHOI BiAMOBIAAIBHOCTI,

30KpemMa Ti, 10 MalwTb OO €KTUBHHMHI XapakTep (HAmpUKIal, CIUIMB CTPOKIB
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JABHOCTI), a TaKOX Ti, IO PEANI3yIOThCS $K BHUKIIOUHI 3a0XOUyBajbHI HOPMU
CTOCOBHO OKPEMUX CKJIa/iB 3JI0YMHIB UM OKPEMHX KaTeropi cy0'ekTiB 37104uHIB. Bei
THIII ACTIEKTH I[bOTO THCTUTYTY IIIKOM MOKYTh OyTH BperyiboBaHi y KIIK Ykpainu.

[lpy 1BOMY TOTEHIIAN PO3MUPEHHS TMPAKTUYHOTO 3aCTOCYBaHHS IHOTO
IHCTUTYTYy BOayaeTbCcsi HaMH Yy OO0’€IHAaHHI Moro 3 I1HCTUTYTOM Vyroj Yy
KpUMIHAJIbHOMY TMpOBapkeHHI. Ha chOrojHi Mmoo HuX 1HCTUTYTIB BIAPI3HAIOTHCS:
1) chepa ix 3acTocyBanHs (chepa 3BUILHEHHS BiJl KPUMIHAIBHOI BiJIIOBIJAIBHOCTI 32
OKpEMHMH TiJICTaBaMU € BYXYOK 32 KOJIOM KPUMIHAJIBHUX MPaBOMOPYIICHB);
2) miaCcTaBU iX 3acToCyBaHHS (MPOTe (PAKTHYHO BOHU 3HAYHOIO MIpOIO CITIBIIAA0Th
I10JI0 JIMOBOTO KasTTA SIK IMiJICTABU 3BUIBHEHHS B1J] KPUMIHAJIBHOI BIAMOBIAAIBHOCTI
Ta YroJu PO BU3HAHHS BUHYBATOCTI, @ TAKOX I0JI0 IPUMHUPECHHS CTOPIiH Ta YrOIu
Ipo MPUMHUPEHHS); 3) IpoLeCyaIbHHUM MOPSIIOK peaizallii (SKuil, mpote, Mae 0arato
CHUTBHOTO y BWIJISAI JIOCTPOKOBOTO 3aKiHYCHHSI JIOCYJOBOTO PO3CHiTyBaHHS Ta
PO3MIISAY BIAMOBIAHOTO MUTAaHHS Yy MIATOTOBUYOMY MpOBakeHH1); 4) opopMiieHHS
pe3yibpTaty (3BUIBHEHHsI BiJl KPUMIHAJIbHOI BIAMOBIJAIBHOCTI TATHE 3a CO0OOI0
3aKPUTTS KPUMIHAJIBHOTO MPOBA/KEHHS YXBaJiOIO Cydy, a 3aTBEPIKEHHS Yroau —
yXBaJICHHS OOBHHYBAJbLHOT'O BUPOKY); 5) MPaBOBl HACHIJIKK: Ha MPOTUBAry Yrojam,
K1 TiependadaroTh TOM’SKIICHHS KPUMIHAJIBHOI BIAMOBIZAIBHOCTI, ajie He
BUKJTIOYAIOTH 1, MpaBOBa MPUPOAA PO3TJISTYBAHOIO IHCTUTYTY TOJIATAE Y MOBHOMY
1030aBJIeHHI 0COOH, sSKa BUYMHMJIA KPUMIHAJIbHE MPABOMOPYIICHHS, TUX OOTS)KCHB,
AK1 epenodavyae KpUMiHalIbHA BIIMOBIIATBHICTb.

Ha mo3wuriii cyBoporo po3mexyBaHHs IIUX IHCTHTYTIB cTOiTh BepxoBHuit Cyn,
HAroJIONIYIOYH Ha TOMY, IO 3a 3arajJbHUM MPABUJIIOM, Y BHUITAJIKy HASBHOCTI MIiJCTaB
JUIS 3BUTBHEHHSI BiJl KpUMIiHAIBHOI BiATOBIMAIBLHOCTI, 3 OTJISIAY HA TE, IO IHCTHTYT
Yo y KpUMIHATBHOMY TIPOBAKEHHI KOJHUM YHHOM (SIK B MaTepiaIbHOMY, TaK i B
MPOLECyaTbHOMY acCHeKTax) HE KOPECIOHIYIOThCS 3 IHCTUTYTOM 3BUIBHEHHS BiJ
KpUMIHAJIBHOI  BiATIOBIAAIBHOCTI, €  B3a€EMOBHKIIOYHMMH Ta  IOTPEOYIOTH
pO3MeEXyBaHHSA, cya Mae 3rimHo 3 1. 3 4. 7 c1. 474 KIIK VYkpainu BiAMOBUTH Y

3aTBEP/KEHH1 YrOAu Ta 3BUIBHUTH OCOOY BIiJ KPUMIHAJIBHOI BIAMOBIIAIBLHOCTI [4].
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Opnnak notpeda TaKOro po3MexKyBaHHs, 00YMOBJIEHA KOHKYPEHIIIEIO IUX 1HCTUTYTIB,
BUILIUBAE 13 TX OUEBUHOT OJIM3BKOCTI 1 €AUHUX MIJCTaB JJIs iX 3aCTOCYBAaHHS.

Tak, BITHOCHO KpPUMIHAJBHOTO MPOBAKEHHS 11 IHCTUTYTH MAalTh Oararo
CHTBHOTO, Mependavyarour HOro CIpOIICHHS, MPUCKOPEHHS i CKOPOYCHHS B IILIOMY
Ha TUX CaMMX 3acajiax, 1o Oyiau PO3TJISIHYTI Y MOMEpPeIHbOMY MiIPO3/LIl BITHOCHO
KPUMIHAJIbHOTO MPOBAJKEHHS Ha MiJICTaBl yroa. Sk i IHCTUTYT yroj, 3aCTOCYBaHHS
3BUIBHEHHS OCOOM Bl KPUMIHAJIBHOI BIAMOBIAAIBHOCTI Mepeadadae CHpPUSTIMBI
HACIIAKK JUIS MiJ03PIOBAaHOrO, OOBHMHYBAa4eHOTO, a TOMY MAa€ PpO3TIIAJATHCS SIK
albTepHATUBA KPUMIHAIBHOMY NIEpeciilyBaHHIO0. BOHO € BTUICHHSM i71el TyMaHi3MYy,
€KOHOMIT perpecii, JOIIBHOCTI, a TaKOX MpoIeCyalibHOI eKOHOMIi, mependauae
peamizaiifo KOMIPOMICY Ta CXBaJIbHY pEaKIil0 JepXaBW Ha TO3UTUBHY
NOCTKPUMIHANBbHY MOBEIIHKY 0COOU (CIPsIMOBaHY Ha MOIEPEIHKEHHsI, HeUTpatizailito
a00 3MCHIIIEHHS 3JI0YMHHOT IIKOJH, CIIPUSHHS y PO3KPHUTTI 3JI0YMHY, BUIIPABICHHS
tomo.. Ile 00’eaHye yMoBM ¥ 3aBAaHHA I1HCTUTYTIB 3BUIBHEHHS OCOOHM BiJ
KpUMIHAJIBHOT BIAMOBIIAJIBHOCTI Ta YIoJl Y KpUMIHATBHOMY TPOBAIKEHHI, a OTXKE —
I AiSTBHOCTI IPOKYpOpa 010 iX pearizalrii.

VsBnsieTbca, MO 3 TOYKA 30py MPOKYPOPCHKOT MISIIBHOCTI, B OCHOBI
3aCTOCYBaHHS 000X IIMX I1HCTUTYTIB JIGKHTh KOMIIPOMIC ITyOJIYHUX 1HTEPECIB,
pPENpPE3ECHTOBAHUX TMPOKYpPOPOM, 3 TPUBATHHUMH IHTEpPECaMH TMiJ03PIOBAHOTO,
oOBuHYyBaueHoro. O00€ BOHHM SABIAIOTH COOOI0 AIbTEPHATUBU KPUMIHAILHOMY
MepecaiyBaHHIO, MpoIecyalbHa peami3allil SKUX 3IIHCHIOETBCS B OCOOJIUBOMY
MOPSAJIKY KPUMIHAIBHOTO MPOBa/KEHHS. B peanizaliii 060X KIIOUOBY pOJb Bimirpae
MPOKYpPOp SIK TPEACTABHUK IMyOJIIYHOTO 1HTEpecy Ta cyO'ekT, skuii 3abes3rnedye
MPUTATHEHHS OCOOM 0 KpMMIiHAJIBHOI BiAMOBimaabHOCTI. Lle cTBOproe mepeaymoBu
JUTSL TIOAQNBIIOTO 30JMKEHHS M 1HTerparii BKa3aHUX IHCTHTYTIB B €IMHUN IHCTHTYT
aNbTEPHATUB KPUMIHAITBHOMY TIEpECITiIyBaHHIO (KPUMIHAJIBHINA BiAMOBIMaTBHOCTI).

Posrnsmaroun 3BUTBHEHHS OCOOM BiJi KPUMIHAIBHOI BiAMOBITAIBHOCTI 5K
albTEPHATUBY KPUMIHAIIBHOMY NEPECTiAyBaHHIO, MOXHa 3pOOUTH BHUCHOBOK, IO
pIIIEHHS PO 3aCTOCYBaHHS TaKOi albTEPHATUBU Ma€ MPUUMATH TOU CyO’ €KT, AKUU

KpUMIHAJIbHE MepecIiyBaHHs 31MCHIOE, BIH XK€ 1 HECTUME 3a 1€ BIANOBIJATbHICTD.
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Takuil miaxia NOSACHIOE, IO IPOKYPOp, K CyO’€KT, KU BiJ IMEHI Ta B 1IHTEpEcax
Jep’KaBH 3A1ICHIOE OOBUHYBAJIbHY JISJIBHICTH, YINOBHOBAXKEHMH 3a HasBHOCTI
BU3HAYEHUX 3aKOHOM TIJICTaB ii MPUNUHUTH. 3 OTJISAlY HA 1€, MOJIETIb, 3a SIKOI0 came
OpPOKypop MIr OM BUpIIIYBaTH MHUTAHHS MPO 3BUIBHEHHSA Bl KPUMIHAJIBHOI
BIIMOBINAJILHOCTI, HAMpPUKIaA, HAa CTajli JOCYJOBOTO PO3CIIIYyBaHHS, 3arajoM €
JOIYCTUMOIO 1 HE MOPYIIYBaTUME MDKHAPOJHUX CTAaHAAPTIB y chepl KPpUMIHATBLHOTO
npoBajpkeHHs. BpaxoByroum BuknaaeHe, nomnpu Tte, mo KK 1 KIIK Vkpainu
nepen0adyeHo BUKIIFOUHO CYIOBHHA MOPSIOK 3aKPUTTS KPUMIHAIBHOTO MPOBAKCHHS
y 3B’43KY 13 3BUIbHEHHSIM 0COOHU Bijl KpUMIHAIBHOT BIIMIOBIJATBHOCTI, BBAKAEMO, 1110
yC1 OCHOBHI PILIEHHSI CTOCOBHO 3/1MCHEHHSI KPUMIHAIBHOTO MEPECIilyBaHHs, ¥ T. Y.
Horo MpUNMHEHHS, Ma€ MPUIUMaTH TPOKYPOP: OJHOOCIOHO (HA TOCYTOBUX CTaIIsX)
Ta NUIIXOM 3BEPHEHHS /IO CyNy i3 KJIOMOTaHHAM (ITiCTsl HANpaBJICHHS CIPaBU [0
cyny).

Ha nam mormsa, Tpancdopmallis 1HCTUTYTY 3BUIBHEHHS BiJ KPUMiHAIBHOT
BIJIMOBIIAJIBHOCT1 'y 3BUIBHEHHS BiJ KPHUMIHAJIBLHOTO TIEPECHIiIyBaHHS JIOT1YHO
OOyMOBIIIOE HAJUICHHS TMPOKYypopa IMOBHOBAKEHHSM WIOJ0 MPUNUHATTA I[HOTO
pimenHsa. Taka MoJelb CIPOMOXKHa HE JIMIIE PO3B’S3aTH TEOPETHYHI MPoOJIeMH
PO3TJIAIYyBAHOTO IHCTUTYTY, @ W peajbHO CIPOCTUTH ¥ MPUCKOPUTH KPUMIHAIBHE
npoBapkeHHs.  [Ipy  1mbOMY  IHCTUTYTH  3BUIBHEHHS  BiJl  KPUMIHAJIBHOTO
NepeciIilyBaHHs Ta yroj MawTh OyTH 00’€lHaHI 3 TUM, 00 3IHCHIOBATHCS Ha
€IVHMX 3acajax: Ha MiAcTaBl oQOpMIIEHOT JOMOBIEHOCTI CTOpPiH, 3 BU3HAUYCHUMH
MPaBOBUMU HACHIIKAMH JIJII HUX Ta MOXKJIMBICTIO CKaCyBaHHS MPUUHSTOTO PIllICHHS
y pa3l HEBUKOHAHHS JIOMOBJICHOCTEH 3 OOKy MiJ03PIOBAHOTO, OOBHHYBAYEHOTO.
3anexHo Bijf KaTeropii KpUMIHATLHOTO MPABOMOPYIICHHS, 0COOW BUHHOTO Ta B3SITUX
HUM Ha cebe 3000B’s3aHb MPOKYPOP Ma€ MPUHUMATH PIllIEHHS PO 3aCTOCYBAHHS THUX
YW IHIIKX CHPHUATIMBHX HACTIAKIB IIOAO HBOTO: BiJl TOM’SKIICHHS KPUMIHAJIBHOI
BiIMMOBITAIBHOCTI y BUTJISI Y3TOJDKEHOTO IMOKapaHHS 0 MOBHOTO 3BUIBHCHHS BiJI

Hel NUISIXOM NPUNUHEHHS KPUMIHAJIBHOTO NEPECTITyBaHHS.
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KypcaHT (DaKyJIbTETy MATOTOBKH (haxiBIliB

JUISL OpTaHiB JIOCYIOBOTO PO3CIIiTyBaHHS
([ninponemposcoruii depoicashuil yuisepcumem
BHYMPIUWHIX CNPag)

Coaparenko O.A.

JOTEHT Kadepu KPUMIHAIBHOTO MPOIIECY
([{ninponemposcokutl OepacasHull yHigepcumem
BHYMPIUWHIX CNpas)

PIBHICTbB IIEPEJI 3AKOHOM I CYJIOM

CydacHa coIliaJbHO-TTOTITHYHA 00CTaHOBKA Ta HEOOXITHICTH YAOCKOHAICHHS
KPUMIHAIIBHOTO  MPOIECYaJbHOTO  3aKOHOJIAaBCTBA  BHUMAralmoTh  JIOJATKOBUX
JOCJIIJIP)KeHb MUTaHb 31MCHEHHS KPUMIHAJIBHOTO MPOBAKEHHS 3 MO3MIIil PIBHOCTI
BCIX OCI0 mepel 3aKOHOM Ta CyAoM. PiBHICTh YYaCHUKIB KPUMIHAJIBHOTO

MPOBAKEHHS TMOKJIaJlae Ha Cyl OOOB’SI30K HE HaJaBaTU Oylb-SKUX IepeBar Oyiab-
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AKOMY 3 YYaCHHKIB KpPUMIHQJBHOIO MPOBAJKEHHA. 3BIJACH, MPOLECyaJbHE
CTAaHOBWINC KOXXKHOTO KOHKPETHOTO YyYacCHHKA TIPOBAKCHHS HE MOXe OyTh
MOKpaIleHo abo MOTIPIIEHO 3aJeXKHO BiJl pacH, KOJbOPY LIKIPH, CTaTl, €ETHIYHOIO Ta
COINAJILHOTO TTOXOJKCHHS, MAaWHOBOTO CTaHy, MICIll TMPOXXKUBAHHS, MOJITHYHUX,
pENIriiHUX Ta IHIIUX NepeKOHaHb, 33 MOBHUMHU a00 1HIIMMU O3HaKamH [2,c.173].
3acaga pIBHOCTI Mepel 3aKOHOM 1 CyAOM He Tmependadaec OOMEXEHHS
KOHCTUTYIIHHUX TpaB Ta CBOOOJ TPOMAJSIH, HABMAKW y Tepen0adyeHUX 3aKOHOM
BUIAJIKaX, BCTAHOBIIOKOTHCA JOJATKOBI TapaHTii JUIsl TMEBHUX KaTeropii ocil.
[TopymieHHs 1iel 3acajr MPU3BOAUTH JI0 IMOCTAHOBJICHHS HECIPABEIIMBUX PIllICHb,
BTpATH JIOBIPU TPOMAJISIH JI0 JIeP>KaBHUX OPTaHiB, HEMOBAru 10 3aKoHy [1,c.54-55].

[IpaBa He MOXYTh OyTH HEMPABOMIPHO OOMEKEHI, pa3oM 3 THM JICsSIKi IpaBa
YYACHHUKIB MPOIECY BU3HAYAIOTHCS CaMe iX MPOIEeCyaIbHUM CTaTyCOM i MPOTHIICHKHA
CTOpOHA HE MOKe OyTH HaJijiecHa THUMH X CaMHMH TpaBamMu. Tak, mo3wBad, Ha
BIIMIHY BiJ BIJNOBia4a, HE MOXKE IOJAaTH 3BOPOTHUH II030B, a MPaBO MaTu
3aXMCHUKA € BHUKIIOYHOIO MPEPOraTUBOI0 MiJ03PIOBAHOT0, OOBHHYBAYEHOTO,
3aCy/PKEHOT'0 YW BHUIPABAAHOTO. Be3yMOBHO, y TakuxX BHUMAAKax IMpO MOPYIICHHS
JaHO1 3acaay HE WIeThCSA. 3aKOH OJHAKOBHMM JUIS BCiX, HOMYy Oalayxi (paKTHIHO
ICHYIOU1 BIIMIHHOCTI MIDX JIOAbMH. Bil 3aKOHY BHMAaraeTbcs HEYNEPEIKEHICTh 1
«IOBHA CITINOTa» JI0 COIliaIbHUX BIIMIHHOCTEH Jrojiel y cdepi mpasa.

[TonmoxxeHHsT TIPO PIBHICTH NEpea 3aKOHOM 1 CYJOM JIi€ TPOTITOM YChOTO
KpUMIHATBbHOTO TpoBa/pkeHHA. Cimuuid, TpoKypop 1 cyaas 3000B’s3aHi
3a0e3MeunT PIBHY MOXJIMBICTh 3IACHEHHS MPOLECYAIbHUX TpaB Oyab-IKOMY
TPOMAJITHUHY, PIBHY MOKJIMBICTh BUKOPUCTAHHS HUMU 3aXO/liB MIOJI0 3aXHUCTY CBOIX
3aKOHHUX IpaB Ta iHTepeciB [3,c.7-29].

PiBHICTH y4YacHWKIB KPHUMIHAJILHOTO TMPOBAKCHHS TEpe]] 3aKOHOM O3HA4ae
HAJUICHHS iX PIBHUMH TIPpaBaMu Ta PiBHUMHU OOOB’sI3KaMU IIOJI0 YYaCTi B MPOIIECi Ta
BiJICTOIOBaHHI CBO€ET mo3uilii. [Ipu 1iboMy MOHSTTS «piBHI MpaBay, «PiBHI 000B’ A3KM»
HE MOJKHA OTOTOXHIOBATU 3 TOHSTTSIM «OJIHAKOBI IPaBa» «OJHAKOBI OOOB’SI3KW».

[IpaBa um OOOB’SI3KM MOXYTh OYTH PIZHUMHU 3aJ€XKHO BII TOro, y SKOMY
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MpoIleCyaIbHOMY CTaTycl mnepedyBae oco0a(poKypop ,CHIIUUi, MiJ03PIOBAHUT,
noteprnuinii) PiBHicTh mpaB (000B’A3KiB) MOJATa€ B TOMY , IO KOXXEH 3 YYaCHUKIB
KPUMIHAJIBHOTO TPOBA/KEHHS HAJUICHWH MpaBaMH Ta Hece OOOB’SI3KM , IO
BIJIMOB1IAI0Th HOTO MPOLIECYaTbHOMY CTAaHOBUILY. PIBHICTh yCiX YYaCHUKIB MPOIECY
nepea  3aKOHOM  nepefdavae  €AUMHUI  TPaBOBUM  PEXUM  KPUMIHAIBHOTO
MPOBAIKEHHS, IKUI 3a0e31euye peanizalio iX MpolecyaabHUX Mpas.

3acaga PIBHOCTI TMeEpej] 3aKOHOM 1 CyJOM TICHO MOB’si3aHa Ta B3aEMOJIE 3
IHIIMMH 3acajJjaMyd KpUMIHAIBHOTO MpoBakeHHs. OAH1 3 HUX € 1i OCHOBOIO (3acaju
BEPXOBEHCTBA IMpaBa, 3aKOHHOCTI), JJIs I1HIIUX BOHA € HEOOXIJHOI TapaHTIEI0
(3acanu moBaru Jio JIF0JICHKO1 T'1HOCTI ,3a0€3MeUeHHsI TTpaBa Ha CBOOO Ty Ta OCOOUCTY
HEJIOTOPKAHICTh Ta 3a0€3MEeUCHHS JOBECHOCTI BUHN). [4,¢.20-26].

3acaga pIBHOCTI TEepea 3aKOHOM 1 CyJAOM Ma€ TICHHUU 3B'SI30K 13 3acajoro
smarasnibHOCTi  CcTOpiH(CcT.22KIIK  Vkpainm). Ileit  3B'I30k  BU3HAYAETHCS
CIIBBIHOIIEHHSM PIBHOCTI BCIiX IMEpe]l 3aKOHOM 1 CYJIOM Ta PiBHOIIPABHOCTI CTOPIH
SK OfHi€T 3 BUMOr 3MarajabHOCTi. CIIBBIIHOIIEHHS PIBHOMPABHOCTI Ta PIBHOCTI
nepes 3aKOHOM 1 CYJIOM MO — PI3HOMY OIIIHIOETHCS B IOPUIMYHIN JiTepaTypi: OHI
aBTOpY BKIIIOYAIOTh PIBHICTH MEpEJ] 3aKOHOM Iepej] 3aKOHOM 1 CyAOM 0 3MICTy
PIBHOCTI, 1HIIII BHBOJSTH PIBHOIPABHICTH 13 PIBHOCTI BCIX MEpej] 3aKOHOM 1 CyJIOM
[3,c.7-29].

SIk BHCHOBOK MOKE€MO 3a3HAYUTH Te€, IO OYIy4yd IMPOTOJIONICHOK Ta
HOPMAaTHUBHO 3aKPIMJICHOO, 3acajia PIBHOCTI Mepes 3aKOHOM 1 CYJJOM BHMAara€ CBOET
nmoBHOT 1 O6e3ymMoBHOI peanizamii. /lep>kaBHI THCTUTYIIl TOBHUHHI BTUTIOBATH 1I€T0
PIBHOCTI B JiSUTBHICTH OPTaHiB CyAy, MPOKYPaTYpH, JOCYIOBOTO PO3CIiAyBaHHS Ta iX
MOCaJ0OBUX 0Ci0, 3 METOI0 MOAOJAHHS MPABOBOTO HITLTI3MY JAepraBi. 3MIHCHIOIOYU
MIATOTOBKY CYAMIB, aJBOKAaTiB, ITOCAJOBUX 0Ci0 TIPaBOOXOPOHHHMX OpraHiB,
HEOOXITHO aKICHTYBAaHHS IXHIO yBary Ha mpoOiemi 3abe3nedeHHs PiBHOCTI MpaB
VYaCHHKIB KPUMIHAJIBHOTO MPOBAKEHHSA, iX PIBHOCTI TEpea 3aKOHOM 1 CYAOM,

OJIHOYACHO TapaHTYIOUH TaKUM 0co0aM 3a0e3MeueHHsl pealizallii npaB Ta IHTEPECIB.
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Martouanu B.B.,

acriipaHTka Kadeapu KpuMiHAJIbHO-TIPABOBUX JUCITUTLIIH
IOPUANYHOTO (PaKyIbTeTy

(JIvsiscoKuil Oeporcasnuil yHigepcumem HYMpIUHIX CNpas)

ITPOBJIEMH OXOPOHHU TAEMHHUII YCUHOBJIEHHA/Y JIOYEPIHHA
Y KPUMIHAJIBHOMY IIPOBA /I KEHHI

[HpopMmariis mpo yCUHOBIEHHS/yA0UEPiHHS, BIAMOBIAHO 10 BUMOr CiMeWHOTo
KoJiekcy YKpaiHu wmae 30epiratucsi y TaeMHHIII Oco0amMu, SKUM Y 3B'S3Ky 3
BUKOHAHHSAM CIY’)KOOBUX OOOB'AI3KIB JOCTYITHA Taka iH(opMalris, a TakoX 1HIIMMU
ocobamu, SIKMM CTaB BIIOMHIA (PaKT yCHHOBIICHHS; BOHA HE MOXKE OyTH PO3TOJIOIICHA,
OJIHaK, MOXe OyTH PO3KpHUTa y TMOPAIKY BU3HAYCHOMY 3aKOHOM. OXOpOHa TaEMHHUITI
YCUHOBJICHHS /yTOUepiHHA rapaHToBaHa crarTeio 228 CiMelHOro KoJeKcy YKpainw,
sKa Ma€e Ha3By «3abe3nedeHHs] TAEMHUIlI YCUHOBJICHHs». Ha mpakTHili 3acTOCOBYIOTh
PO3IIMPEHE TIYMAaYCHHS TEPMIHY «TAEMHHIIS YCUHOBJICHHS» Ta BKIIFOYAIOTH 10 HOTO
3MICTY TakKOX TEPMIH «TaeMHUIlA ymoudepiaHs». OnHak, Oe3yMOBHO HaNOUIBII
KOHKPETHUM € OyKBajdbHE TIyMA4yeHHS HOPMH IIpaBa, IO BHUKIIOYAE OyIb-sKi
CyMHIBH Yy TpaBo3acTocyBaHHI. OCKUIBKM 3aKOHOJIaBeIlb MaB HaMmip OJHAKOBOIO
MIpOIO 3a0€3MEUYUTH K NMPABO 0COOM Ha TAEMHHUIIKO YCUHOBIICHHS, TaK 1 IPaBO 0COOU

Ha TAEMHHUIIO YJIOYEPIHHS, BHUIAETHCSA MOIUIBHUM 3aMICTh TEPMIHY «TA€EMHUIIS
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YCUHOBJIEHHs» 3akpinutd y CiMeHHOMYy KoOJeKci YKpaiHM TEpMIH «TaEMHULS
YCUHOBJICHHSI/y1I0UEPIHHSI».

TaeMHUITIO YCHHOBICHHS /yAOUYEPiHHS PO3TIISIAAIOTH Y IBOX aCIeKTaX, a caMe:
K TAEMHHIIO IPUBATHOTO KUTTSA OCOOM Ta SIK MPOQeciiiHy TaEMHULIIO, 30€peKEHHs
AKOI rapaHTOBaHO 3aKOHOM. Tak, yactuHOro 1 crarti 228 CiMEHHOro KOJeKCy
VYkpainn BU3HAYEHO, IO OCOOM, SKWM Yy 3B'SI3Ky 3 BHKOHAHHSIM CITY’)KOOBHX
000B'sI3KiB JOCTymHa 1H(OpMaIlis W00 YCHUHOBJICHHS (TepeOyBaHHS o0cCi0, sIKi
0a)XarTh YCUHOBUTHU JIHUTHHY, Ha OOJIIKY, IMOIIYK HAMH JUTHHH JISl YCUHOBJICHHS,
NIOJIAaHHS 3asBU TPO YCHHOBJICHHS, PO3IJISJ CIIPaBU MPO YCUHOBJICHHS, 3TIMCHCHHS
HaTJIATy 3a JOTPUMAHHSAM TIPaB YCHMHOBJICHO! JTUTHUHU TOINO), a TAKOXK IHIII 0COOW,
SIKUM CTaB BiIOMHH (DaKT YCHHOBJICHHsI, 3000B's13aH1 HE PO3TOJIONIYBATH ii, 30Kpema 1
TOJI1, KOJIM YCUHOBJICHHS ISl CAaMOi TUTHHU HE € TAEMHUM [ 1].

TakuM 9uHOM, ITiJT 3aKOHOJIABYOIO0 OXOPOHOI 3HAXOIUTHCSA K iH(OpMaIlis po
YCUHOBJICHHS/ YIOUEPiHHS, IO YKe BIAOyJoCcs, Tak 1 iHGopMaIis MOoa0 HaMipy
0COO0M YCMHOBHUTH IUTHHY 3 MOMEHTY 3BEpPHEHHSI TaKOT 0COOU 3 3as1BOIO MPO B3SATTA il
Ha 00JIIK KaHIUJIaTiB, sIKl 0KAIOTh YCHHOBUTH/YIOYEPUTH JUTHHY.

BignoBigao mo 4.2 c¢1.228 CimelHOro KoJekCcy YKpaiHH BiIOMOCTI TIpO
YCUHOBIICHHS 8UOAOMbCA CyOoM JIUIIE 3a 3rO0JI0K0 YCHHOBIIOBaYa, KpiM BHUIMAJKIB,
KOJM Takl BIIOMOCTI nompiOHI TIPAaBOOXOPOHHUM OpraHaMm, Cyay VY 3B'SI3Ky 3
IIUBUIBHOO CITPABOIO Y KPUMIHAIBHUM ITPOBAIKCHHSIM.

BxuTe 3aKOHOMABIIEM CIOBOCIONIYYEHHS «BUIAIOTHCS CYOM», HE B TOBHIM
Mipi BIATIOBIZa€ 3MICTY, KU 3aKOHOJABEIlb B HHOTO BKJIaB. Ma€eThCs Ha yBasi, IO
Taki BIZIOMOCTI MOXYTh OyTH OTpHUMaHi 3 JO3BOJy Cydy, TOOTO Ha MiACTaBi
BIJIMOBITHOTO CyA0BOTO pimeHHsA. KpiM 11b0or0, 3a3HaveHa iHndopmailiss Moxe OyTu
HaJaHa TAaKOX 1 3 JIO3BOJY CIIAYOTO CYIJl, a HE TUIBKHA Cymay. Tak, BIAMOBIIHO IO
4.2 ¢T1.159 KpumiHaapsHOTO TIPOIECYaThbHOTO KOACKCY YKpaiHu TUMYACOBHH JOCTYI
710 pedei 1 JOKYMEHTIB 3IIMCHIOETHCS Ha MIACTaBl YXBalW CIIAYOTO Cyaui, cyay [2].
[le He 3HANIIIO CBOTO B1IOOpaXXKeHHS Y 3MICTI HOPMU IIpaBa 3aKpirieHoi y 4.2 cT.228

CimeltHOTO KOJIeKCY Y KpaiHH.
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Ha wmiii mormnsi, BakJIMBOIO € TOYHICTh y (OpMyJIIOBaHHI HOPMHU IIpaBa, sKa
nepeadavyae mOpouenypy HOCTynmy 10 iHQopMailii, sika MICTUTh OXOPOHIOBaHY
3aKOHOM TA€EMHULIO.

Crarreto 160 KpuMinanbHOro mpouecyaibHOro KoJeKCy YKpaiHu BU3HA4YEHO,
10 OpraH JOCYJOBOr'0 PO3CIilyBaHHS y MEKaxX KPUMIHAIBHOIO MPOBAKEHHS MOXKE
MOJATH KIJIOMOTaHHS MPO THUMYACOBUU JOCTYN SIK OO JOKYMEHTIB, SIKI MICTSTh
3arajbHOJIOCTYINHY 1H(GOpPMAIIilO, TaK 1 10 JOKYMEHTIB, Kl MICTATH 1H(OpMAaILitOo, 1110
CTAaHOBUTH OXOPOHIOBAaHY 3aKOHOM TaeMHHUIO. Y crarri 162 KpuminaibHOrO
MPOIIECYaIbHOTO KOJEKCY YKpaiHM BU3HAUCHO siKa came 1HQopMarlis HaJIeKHUTh J10
OXOPOHIOBAHOT 3aKOHOM TAEMHMIII 1 OO0 AKOT MOXKe OYTH MOJAHO TaKe KIOMOTAHHS.
3a KOHCTPYKIIE0O TPaBOBOI HOPMH, BHKJIaAeHOi y c¢T.162 KpuminaabHOrO
NPOLECYAIbHOTO KOJIEKCY YKpaiHM MOKHA 3pOOMTH BHUCHOBOK, IO 1€ MEperik €
BUYCPITHHM.

Opnak, y UbOMYy TIEpeNiKy HEMa€e BIIOMOCTEH, SKi MOXYTh CTaHOBUTHU
TAEMHUII0O YCUHOBJICHHS /yAouepiHHsA. TakuM 4MHOM, MOXHA JIATH MOMHUIKOBOTO
BUCHOBKY, IIO JUIsl OTPUMAaHHS IIMX BIJOMOCTEH He MOTPiOHO MOJaBaTH KIOMOTAHHS
IpO TUMYACOBUM MOCTYN A0 JOKYMEHTIB, a MOXXHa iX OTpUMATH, CKaXIMO, Ha
MiICTaBl 3BUYAHOTO 3anuTy. Lle BUugaeThCcs: HEMpaBUILHUM.

KpuMminanehuii mpouecyalbHUN KOJIEKC YKpaiHH HE MICTUTH CHEIiaTbHUX
HOPM IIOJI0 TPOIEAYypU OTpUMaHHS iHdOpMaIi, SKa MICTHTh CaMe€ TAEMHUIIIO
YCHHOBJICHH/ YJIOUEpiHHS, a TaKOX OAHKETHHX HOPM, sIKi O CKepoByBasid cy0’€KTa
MpaBO3acTOCYBaHHS 10 BiamoBimHoi HopmMu CiMEeWHOTO KOAEKCY YKpaiHu.
HeszBaxkarouu Ha 1ie, Ha npakTUli HOpMU KpHMiHaIBHOIO MPOLECYaTbHOTO KOJEKCY
VYKpaiHu 3aCTOCOBYIOTH 13 YpaxyBaHHSAM MOJOXKEHb 4.2 ¢T.228 CiMEHHOro KOJIEKCY
Vkpainn. Tomy, Ha MO AYMKy, ciimg mponoBHUTH 9.l cT.162 KpuminambHOTO
MPOIIECYATbHOTO KOJEKCY YKpaiHu MyHKTOM 11 Takoro 3MmicTy: BiIOMOCTI, SIKi

CTAHOBJIATH 1HIIII BHIHW Ta€EMHHIb, OXOPOHA AKHX I'apaHTOBaHA 3aKOHOM.
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Myapenska I'. B.

JOLIEHT Kadepu KpUMIHAIBHOTO MPOLIECY,

KaHIUaT IOPUINIHIX HAyK

(Ooecvkuii Oepacasnuil yHigepcumem 6HYmMpIiUHIX cnpas)

HIJIAXW ONTUMI3ALIL 3ACOBIB KPUMIHAJIBHO-
HNPOLOECYAJIBHOTI'O 3AXUCTY

KpumiHampHO-TIpoIeCyalIbHUI 3aXUCT SBJISIE COOOK0 CKIAAHY (DyHIaMEHTAIbHY
byHKIIIO, sKa ICHYe TapajieibHO 3 I1HIIUMUA (PYHKIISIMH, TIPOTHICKHUMHU il
(0OBMHYBaueHHS i IpaBocyId). Ii peaizalis HA cydacHOMY eTarli PO3BUTKY YKpaiHu
BiZIOYBa€ThCS B yMOBaX HOBUX ITIAXOMAIB J0 BCIX JIFOUYUX MPABOBUX HOPM, HEOOXITHICTh
SKUX BUKIMKAHA I1HTCHCUBHMMH TICPETBOPCHHAMHM SK B CKOHOMIYHOMY, Tak 1
HOJIITUIHOMY JKUTTI, IEMOKPATH3AIIIEI0 MPABOBUX IHCTUTYTIB.

3aco0u 3aXMCTy MpaB yYaCHUKIB KPUMIHAJIBHOTO MPOBAKEHHSI — II€ 3ac00H,
3a JIONIOMOTOI0 SIKUX TPUIUHSIOTHCS MOPYIICHHS MPaB IUX YYaCHUKIB, YCYBAaIOThCS
MepENIKoM B iX peairi3alii i BIIHOBIIIOIOTHCS MOpyIeHi mpasa [1, ¢.231].

OcHoOBHI 3ac00U KPUMIHATBHO-TIPOIIECYATLHOTO 3aXUCTY 3aKpilieHI B HOpMax
yuHHOro KIIK VYkpainu 1 cTocyloThcs MUTaHb X BUKOPUCTAHHS CyO'€KTaMH| ITij 4ac
3axucHO1 AisutbHOCTI. Crocid 3axuCTy mependavyac Moro mpuidoMH, SKi BCTAHOBIICHI
Ha TMIJICTaBl 3aKOHY, 30KpeMa OCKapKEHHS TMpOIeCyaJbHUX PIMICHb CIiI90TO,
MPOKYpOpa, HA/IaHHS KJIOMOTAHHS MPO MPOBEAEHHS CIIIUMX PO3MIYKOBUX [ Ta iH.
[2, c.31].

Buxonsun 3 1uporo kiacudikyBaTd 3aco0M KPUMIHAIBHO-IPOLIECYATBHOTO

3aXUCTY, MOXHA 32 HACTYITHUMHU KPUTEPISIMU: HAJICKHICTh Cy0'€KTa, IKUN 3aCTOCOBYE
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3aco0M 3aXUCTy, N0 OJHIET 31 CTOPIH KPUMIHAJIBHOTO Mponecy (3aco0u 3aXucTy
YYaCHHMKIB 31 CTOPOHM OOBHMHYBAU€HHs, 3aCOOM 3axXHCTy YYACHHMKIB 31 CTOPOHU
3aXUCTY; 3aCO0M 3aXUCTy OCi0, IO 3aTy4alOThCs 0 KPUMIHAJIBHOT'O CYJOYMHCTBA,
AKI HE HaJeXaTh HI JO0 OJHIET 13 CTOpPIH KPUMIHAJIBHOTO CYJOYMHCTBA);
npodecifHICTh Cy0'eKTa, sIKUM 3acTOCOBYe 3acobu (mpodeciitHi Ta HempodeciiiHi
3aco0M 3aXUCTY); 3[ATHICTh 3ac00y 3aXUCTy 3a0e3neunTu oOMiH 1HQOpMAIlIEID MIXK
y4aCHUKaMU KPHUMIHAJIBHOTO CYIOYMHCTBA B XOJ1 HOro 3acTocyBaHHs (3aco0u
3aXMCTY, 110 3a0e3MeUyroTh NUHAMIKY 1H(GOpMaIlii, 0 Ma€ 3HAYCHHS JJIS 3aXHCTY,
MDK yYaCHHUKaMU KPUMIHAJIBHOTO MPOIECy Ta 3aCO0U 3aXHCTY, 110 3aCBIAYYIOTh BXKE
HasiBHY 1H(opMaIio); crajaii KpUMIHAIBHOTO MTPOLECy, Ha SKUX 3aCO0M 3aXUCTy
3aCTOCOBYIOTHCSI (3aC0O0M, IO BHKOPHCTOBYIOTHCS Ha JIOCYJOBOMY PO3CIiAyBaHHI,
3aco0M, M0 BUKOPUCTOBYIOTHCS HA CTajii CYJAOBOTO PO3IIISAY, TOIIO); XapaKTep
BIJIHOCHH, SIKi BUHUKAIOTh 1] Yac 3aCTOCYBaHHS 3aCO0IB 3aXUCTy MK cyO'ekTamu, 3
TOYKH 30py OOOB'S3KOBOCTI y4yacTi B HHMX JEpKaBHUX OpPraHiB 1 MOCAIOBUX 0Ci0
(3acobu 3axucTy, SKI MOPO/KYIOTh MDK yYaCHHKaMH KPUMIHAJIBHOTO TIPOLECY
BIIHOCHHM TI0O BEpPTUKaTi, 1 3acO0M 3aXHCTy, SKiI MOPOKYIOTh KPHUMIHAJIBLHO-
IpollecyalibHi BIIHOCHMHHM [0 TOPH30HTaJll); XapaKTep IPaBOBOi perjaMeHTarlii
3aco0iB 3aXHCTy (3acO0HM 3aXHCTy, IepeadadeHi 3aKOHOM, IHII 3acO0U 3aXHUCTy, HE
3a00pOHEH1 3aKOHOM).

Hapenena xnacudikarisi mporecyaabHUX 3ac00iB, CBIIUHUTH MPO CKIATHICTH
3aXUCHUX BITHOCHH, 1[0 BUHUKAIOTH Y 3B'A3KYy 3 1X 3aCTOCYBAHHSIM, a TaKOX BKa3ye
Ha HEOOXIJIHICTh iX JeTaJbHOI IPaBOBOi perilaMeHTallili, 1[0 CBIAYHMTH MPO OCOOIUBY
3HAYYIIICTh TPOOJIEMHU BIAOCKOHAJICHHS 3acO0IB  KPUMIHAIBHO-TIPOIIECYaTbHOTO
3axucTy. BaockoHnaneHHs 3ac00iB KpUMIHATBLHO-TIPOIECYATBHOTO 3aXUCTY — € OJTHUM
3 HampsIMKIB MiJBUIIEHHS €(EKTUBHOCTI CHUCTEMHU 3aXHCTy B KPUMIHAJIBHOMY
CYJIIOYMHCTBI, TIOB'SI3aHOi 3 JOCATHEHHSM TaKOTO SKICHOTO CTaHy 3a3HAa4eHOl
CUCTEMHU, TIPH SIKOMY KOKHA i1 popMa Ta eIEeMEHT BIJIPI3HAETHCS Y3TOKEHICTIO Ta
MEBHUMHU CHOCO0AMM B3a€EMOJIIT MK IIUMU €JIe€MEHTaMH, (hOpMy€e pe3yIbTaTUBHICTh

3aXHUCTY.
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OpHuM 3 BapiaHTIB BUPILIEHHS BKa3aHOi MPOOJIEMU MOJATaE B HEYXUIbHOMY
JOTPUMaHHI Cy0'eKTaMU KpUMIHAJIbHO-TIPOLIECYAJIbHOIL AISUTBHOCTI HACTYITHUX YMOB, 11O
3a0e3neuyroTh  €(EeKTUBHE  3aCTOCYBaHHS  3acO0IB  3aXHCTy:  CIPSIMOBAHICTH
MpoIeCyaTbHUX 3aC001B HA BCTAHOBJICHHS 00CTaBUH, 110 MaIOTh 3HAYCHHS JIJISl 3aXUCTY
[IPaB Ta 3aKOHHUX IHTEPECIB 0COOU, IO MIIJIATAE 3aXUCTY a TAKOXK CHPUSHHS peatizaiii
HOro mpas 1 3aKOHHUX 1HTEPECIB HIIMM YMHOM; MiAOIp 3aC001B 3aXUCTY 3 YpaxyBaHHSIM
poil B KPUMIHAJIBHOMY CYAOYMHCTBI KOXHOIO CYO'€KTa, SIKMI 3AIHCHIOE 3aXHCHY
JISTBHICTD;, BpaxyBaHHs crieuu(piKi OKpeMHUX BUIIB MpaB YYaCHUKIB KPUMIHAJIBLHOIO
nporecy, sKi MAJSTal0Th 3aXUCTy; TMepen0adeHHs BCIX MOXJIMBUX HACIIIKIB
3aCTOCYBAHHS MPOLECYAILHOTO 3ac00y; Y3rO/DKEHHSI 3aCTOCYBAaHHS 3acO0IB 3aXUCTY
MDK cy0'ekTamu, O0'€THAHMMM CIUTBHUM OO'€KTOM 3aXHUCTy; BHU3HAYEHHS MOMEHTY
3aCTOCYBaHHS MPOIECYaTbHOTO 3ac00y 3 ypaxyBaHHSIM YacOBHX MEXK, BCTAHOBJICHHX
3aKOHO/IABIIEM ISl JISKUX 1X BHIIB (HaNpUKIAA, JUIS 3asSBICHHS KIIOMOTAHb);
NPIOPUTETHICTH TUCEMOBOT (POPMH 3aCO01B 3aXUCTY MEpe] YCHOIO; MiJrOTOBKA Cy0'eKTa
3aXHCTYy JJO BUKOPUCTAHHS MPOIECYATBHOTO 3aC00Y.

OpHYMU 3 aKTyaJlbHUX € THUTaHHS 3aCTOCYBaHHS 3ac00IB 3aXHCTy B IHTEpecax
Oe3neku 0ci0, 3aTydyeHUuX 10 KPUMIHAJIBHE CYJAOYMHCTBO. 3aCTOCYBaHHS 3aco0iB
3aXUCTY B IHTEpecax Oe3neKu 0cid Mae HOCUTH HE 3arajibHUi, a BUHSITKOBHI XapakTep,
3YMOBJICHUH TUTBKHM TIOTPO3aMHM BUYMHEHHS HEOE3MEUHUX MPOTUIIPABHUX I BITHOCHO
X 0ci0, sIKI HEe 3aBXKIW € B HasABHOCTI. Po3IMpeHHs Koa 3a3HavYeHUX 3ac00iB Mae
3MIACHIOBATHCSA Ha TJII iX JETaJIbHOI MPABOBOI pPETJaMEHTAIlii Ta B PO3YMHHX MEXax,
NPOJUKTOBAHUX HE TUIBKH NParHeHHSAM JIEpYKaBU 3aXUCTUTH TPOMAISIH Bil
MIPOTHUIIPABHOTO BIUIMBY, a M 3 ypaxyBaHHSIM JOTPUMAaHHS KOHCTUTYIIHHHUX TPaB yCiX
YUYaCHUKIB KPUMIHAIBHOTO MPOIECY, @ TAKOXX BUKJIIOUEHHS MEPEIKOA JUIl MPUXHATTS
00'€EKTHBHHUX PIlIEHb Y KPUMIHATBHOMY MTPOBAKEHHI.

Crmcok miTepatypu:
1. Bonomanisceka T.B. 3a0e3nedenns npaBa Ha eHEKTUBHUMN 3aXUCT SIK 3acaga
KPUMIHAJIBHOTO TPOBA/KEHHS VY HAIIOHAJIBHOMY 3aKOHOAABCTBI Ta MpPaKTUII

€BponeichKoro cyay 3 npas JoAuHu. [Ipaso i cycnitbcmeo. 2017. Ne 5. C. 230-236.
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2. Bapgonomeepa T. B. Kpumunanucrtuka u npodeccruoHanbHas qesTeabHOCTb

s3amutHuKa. KueB : Buma mkona, 1987. 152 c.

Haspouska B.B.,

JOIEHT Kadeapu KPpUMIHAIBbHO-TIPABOBUX JUCIUILIIH,
KaHIUIAT IOPUINYHUX HAYK, JTOIEHT

(JIvsiscoruil Oeporcasnuil yHigepcumem GHYMpIUHIX cnpas)

O3HAMOMJIEHHS 3 OKPEMOIO 1YMKOIO YJIEHA CYJJAIBCBhKOI
KOJIETTI

CTOCOBHO TOTO, XTO BIIPaBi 3HAMOMHTHCS 3 OKPEMOIO JYMKOIO, B FOPUIUYHIN
JmiTepatypl BIACYTHS €IHICTh migxoniB. OpHI JOCHIAHUKMA 3a3HAYAIOTh, IO
«O3HAMOMITIOIOTHCS 3 HEIO JIMIIE CY/AJ1 CYy BUIIOTO PIiBHS IiJ 4ac MPOBAKCHHS B
CyJi anenAidHo1 1 KacariiHoi iHcTaHmi» [1, ¢.793]; 1m0 HIXTO 3 yYaCHHUKIB CYI0BOTO
PO3MIISIAY 1 MPUCYTHIX HE TTOBUHEH 3HATH, XTO XK 13 CYJIB 3QJIMIIUBCS NP OKPEMI
aymili (60 y IpOTUIIC)KHOMY BHMAAKY OyJie MOpyIIeHa TaEMHUIl Hapaadoi KiMHATH
Ta pe3yNbTaTH TOJOCYBaHHS NpU yXBajeHHI pimenHs) [2, ¢.78; 3,¢.58; 4, c.121;
5, ¢.864; 6,c.314]. Takuii miaxin (3T1IHO SKOTO B 3aJli CYJIOBOTO 3aciJaHHS BOHA HE
03BYYYEThCSl Ta HE JIOJIYYAETHCS JIO0 MarepiajiB MPOBAJKECHHsI, YYACHUKIB MPOIECY
npo ii HasBHICT, HE MOBIAOMIISIOTH,) BIIOOpPaXEHO Y MPOIECYyaTbHUX KOJEKCax
okpemux aepxkaB (4.2 ct.54 KIIK Pecny6miku Kazaxcran [7], 4.4 cT.416 KIIK
TypkmenicTany) [8].

B Toii ke dac iHIma rpyna BYeHUX nepekoHana, mo «I[IpaBom Ha o3HaOMICHHS
3 MarepiaJlaMi KPUMIHAJIBHOTO TMPOBAIKEHHS, a, OTXKE, 13 OKPEMOI IyMKOIO,
OCKUTPKM BOHA TMICIIA TPUETHAHHS 1O MaTepialiB I[bOTO MPOBAIKEHHA € HOro
HEBiJl’€MHOIO YaCTHHOIO, HAJUICH] YYaCHUKU KPUMIHAIBHOTO MPOBAHKCHHS. Y pasi
3asBJICHHS  yYaCHUKOM  KPUMIHAJbHOTO  MPOBAKCHHS  KJIOMOTAaHHA  TMPO
03HAaOMJICHHSI 3 OKPEMOIO JYMKOIO, FOJIOBYIOUMII TOBUHEH 3a0€3MEeUUTH HOMY TaKy

MoxkuBicT» [9, ¢.152; 10, ¢.49; 11, c.743; 14, ¢.51].
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Sk BUOaeThCs, camMe JIpyra i3 HaBEIECHWX TOYOK 30py IPYHTYETHCS Ha 3aKOHI.
Amxe 4.3 c1.375 KIIK Vkpainu 2012 p. KOIHUM YMHOM HE OOMEXY€ YYaCHUKIB
KPUMIHAJIbHOTO IPOBAIKEHHS y peajizallii mpaBa Ha BIANOBIIHE 03HAHOMIICHHS.

Pagukanenimoi no3uuii nputpumyetbea K.I. daneeBa, koTpa BBakae, IO
«OKpema JyMKa CynJii Mae OyTH OroJIOIIEHa B 3aJll CYJOBOTO 3aciiaHHs, OCKUIbKHU
oco0u, SIKi BUCIYXOBYIOTh 6UpOK [MaOyTh, 1€ CTOCYEThCS HE JIMIIE BUPOKIB, a U
IHIIKMX pimeHsb cyny — B.H.], mOBUHHI 3HaTH 3MICT pilIEHHS, TPUIAHATOrO CyJI0oM, a
OKpeMa JyMKa CY//Ii € YaCTHHOI BUPOKY» [12, ¢.19].

[To3wuiliss AOCHITHUKIB, KOTPl PaAsITh MOCHWIUTH MPOIECyalbHI MOXKIMBOCTI
OKpEeMOi JYMKH 4I€Ha CYAJIIBChKOI KoJierii, orpumaina cBiidi po3BuTok y KIIK PO, ne
MICTUTBCS HOpMA, 3TiTHO SKOi MPU MPOTOJIOIICHHI BUPOKY TOJIOBYIOUYHH OTOJIOIIYE
PO HasBHICTh OKPEMOi AYMKH CYJIJ1 1 pO3’SICHIOE YJaCHUKaM CYAOBOIO PO3TIIANY
NPaBO TPOTATOM 3-X ai0 3asBUTH KJIOMOTAaHHS TPO O3HAWOMJICHHS 3 OKPEMOIO
IYMKOIO CyAll 1 CTPOK TakOTrO O3HaWOMJIEHHS. 3asBUTHU KIIOMOTaHHS BIPaBi:
3acy/PKeHHUM, BuUIpaBaaHui (iX 3aXMCHHUKH, 3aKOHHI TMPEICTABHUKH), IMPOKYPOD,
notrepnuauil (Horo mpejcTaBHUK), a Y BUMAAKY, KOJIH OKpeMa AyMKa CyAJl NOoB'si3aHa
13 BUPIIIEHHSM [IUBUTLHOTO MMO30BY — IUBUIBHUHN 1MO3WBaY, IUBUILHUN BIAMOBIIAY, 1X
npeactaBHuku (cT.310 KIIK P®) [13]. [loxiona HOpMa MicTUThes ¥ y 4.3 ¢T.340
KIIK Pecniybmiku MonmoBa. Tam ¥aeThes, 110 AKIO NMPU MPUAHATTI pillicHHs Oylia
BHCJIIOBJIEHA OKpeMa JyMKa, TPUCYTHI TpH 1ii MPOrojionmieHHI MaTh OyTH
npoindopMoBani po e [14].

BuimenaBeneHnii  miaxia 3aKOHOMABI CYCIHIX Jep)KaB B IIUIOMY 3aClyrOBY€
Ha CXBaJCHHS. 3ayBaKCHHs, BUKIMKAE JUIIE TE, IO OKpeMa JyMKa MOXJIUBA MPHU
BHHECCHHI TLIBKH OJIHOTO 13 MOMJIMBHX pIlIEHb CYAYy - BHPOKY. 3pPEIITOI0, HE
000B’13K0BO, 100 MPO HASIBHICTH OKPEMOI TyMKH OTOJIONTYBaB CaMe TOJIOBYIOUHIA.

Oxpema mymKa HE MOKe OyTH MPEAMETOM TAEMHHIII HApaau CYIJIB — aKe y
MPOTHIICI)KHOMY Pa3i 3 OKPEMOIO JYMKOIO HE MOIJIM O TaKOXK O3HAMOMHTHCS U CyIi
BUIIECTOSIINAX CYAiB. HaBmakw, TONOXEHHS TMPO MOXKIUBICTh O3HAWOMIICHHS
VYaCHUKIB CYyJOBOIO pPO3MVISIAY 3 OKPEMOK JIYMKOI IIUIKOM  BIJIOBiAa€e

JICMOKpAaTUYHHUM BHMOTI'aM Cy4aCHOI'O IIpaBOCYJIs.
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Cnig 3BepHytu yBary Ha cnoBa E.I'. MapTuHumKa, KOTpUU NEPEKOHYBAB Y
HEMOPAJILHOCTI MPUXOBYBAHHS BiJl 0OCI0, MPUCYTHIX Yy 3a1l CyIOBOIO 3aciaHHS,
camMoro (hakTy HasIBHOCT1 OKPEMOi TyYMKH CYJJI1 i IPUBOJIOM MOPYIIEHHS TAEMHHUII1
Hapajgu CyJJAiB, a TakoX HEMOXJIMBICTb O3HAOMJIEHHA 3  OKPEMOIO
aymkoto [15,¢.89]. 3 HUM NMOBHICTIO 3T1JIHI ¥ 1HII BYEH1, KOTP1 TAKOXK BBAXKAIOTh, 1110
OKpeMa JyMKa uYjieHa CYJJIIBChKOi KOJerii He € MpeIMEeTOM Tae€MHHUIIl Hapaau
cynnis [16,¢.192; 17].

[lepexoHana, 110 y4YaCHHUKaM MpoLECcy MNOTPIOHO MPsSMO MOBIJOMIIATH PO
HasIBHICTh Yy CIpaBl OKpPEeMOi JyMKH; HE OTOJOLIYIOYHM, B TOM K€ vac, i 3MICT).
Po3paxoByBatu X Ha Te, IO MPO OKPEMYy IyMKY 3allikaBlieHI 0COOM BCE X Taku
3MOXYTh [II3HATHCS CaMOCTIMHO (peani3ylouM TMpaBO Ha O3HAHOMJIEHHS 13
MaTepialaMi TMPOBAPKEHHs) € XUTpollaMu. Xoya Takuid Miaxig Moxe OyTu i
3aKOHOJ/JABYMM HEIOTJISIAOM. Y Oylb-siKOMy pasi Tpeba BUXOIUTH 13 TOro, IO
ocobamM, sKiI OepyTh ydacTh y KPUMIHAJIBHOMY IPOBAJKEHHI Ha HenpodeciiHin
OCHOBI, TIpoIeAypHI HOpMH HeBigomi [18, ¢.122-124]. HixTo He MOBUHEH
3J10TaJyBaTUCS YM IPUITYCKATH HAsBHICTb y HUX OyIb-sIKOro IpaBa (y TOMY 4uCial U
mpaBa O3HAWMOMITFOBATHCS 13 3MICTOM OKpEMOi IYMKH), a TIOBMHEH YITKO MpO IIe
3HaTu. Taka KpUTUKOBaHA MHOIO [TPaBOBA PErVIaMEHTAllisl aHAJI130BAHOTO TUTAHHS HE
Ma€ HIYOTO CIUJIBHOTO 13 MIPUHIIMIIAMH BEpXOBEHCTBA IIpaBa Ta 3aKOHHOCTI.

AOM TOBHICTIO CKOPUCTATHCS MPABOM HAa O3HAMOMIIEHHS 3 OKPEMOIO AYMKOIO,
PO HASBHICTh OKPEMOi AYMKH MOTPIOHO, TpHUHAWMHI, 3HATH. A TOMY paKy
Buknact 4.1 ¢1.376 KIIK YkpaiHu HaCTyITHUM YHHOM:

«Cyooge  piuieHHs  NpO2ONIOUYEMbCA  NPUNIOOHO — HE2AUHO  Ricla 1020
npoconoutenus. 1l onosyrouuti y cyoo8omy 3AcCiOAHHI pPO3 SICHIOE 3MICM PIULEHHS,
NOpsI0OK ma CMPOK U020 OCKAPHCEHHA. 3a HAA6HOCMI ) CApAGi OKpemoi OYMKU,

20J108YI0UULL NOBIOOMIAE NPO ii HAABHICMb, He PO3KPUBAIOYU i1 3MICIIY Y.
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IHoaynina JI.B.,
cTapluuii BUKIaaay kadenpu GpiHaHCOBUX PO3CIIAyBaHb
(YHnisepcumem oepoicasnoi ickanvroi ciysxcou Yrpainu)

Ckopuk A. JL.,

31100yBay BUIIO1 OCBITH (PaKyJIbTETY MIATOTOBKH,
MEePEniAroTOBKY Ta MiJIBUIICHHS KBamidikarii
MpaIiBHUKIB MOAATKOBOT MIMIIIIT

(VHisepcumem oepoicasnoi gickanvhoi ciyscou Yrpainu)

BUKOPUCTAHHSI MOKJIMBOCTEIl BUCHOBKY EKCIIEPTA SIK
MPOLECYAJBHOI'O JUKEPEJIA JJOKA3IB Y KPUMIHAJIBHOMY
MPOLIECI

3rigHo 3 4. 1 cr. 84 KpuminansHoro nporiecyanbHoro xoaekcy (mamai — KIIK
VYkpainu) noka3amMu B KpUMIHAJILHOMY MPOBA/KEHHI € (DaKTUYHI JIaHi, OTpUMaH1 y
nependaycHoMy UM KojaekcoMm MOpsaKy, Ha MiICTaBi SKUAX CIITIUE, MPOKYpPOp,
CIITUUM CyAAs 1 CyJ BCTAHOBIIOIOTH HAsSBHICTh YU BIACYTHICTH ()aKTiB Ta 0OOCTaBUH,
0 MAalOTh 3HA4Y€HHS [UJI1 KPUMIHAJIBHOTO TPOBADKEHHS Ta MIISTal0Th
nokazyBaHHp. KpiM Toro, B 4. cT. 84 KIIK Ykpaiau BkazaHo, 110 MpoliecyaTbHUMH
JDKepenaMu  JIOKa3iB € T[OKa3aHHS, pevyoBl JOKa3u, JIOKYMEHTH, BHCHOBKHU
ekcrepris[1].

[ToHATTS AOKa3iB HAICKHUTH A0 (YHIAMCHTAJIBHUX NPABOBHUX KaTEropii, 3
SKAMH TEHETUYHO TIOB’S3YETHhCS YCA ICTOPiS KPUMIHAJIBLHOTO CYJAOYHHCTBA 3
MOMEHTY HOT0 3apOJIKEHHS 1 0 TETEPITHBOTO Yacy, OCKUIbKY JIaBHO B1IOMO, IO 32
CBOEIO MIPHUPOIOI0 KPUMIHATBHUMN CyJl SIK TIEBHA PO3yMOBa OIepallisi € HEMOKJIUBUM
0e3 mokasis [2, ¢. 29-30].

CamMe TOHATTA «I0Ka3» BHUKIMKAae OaraTo MHMCKYCii Ta OOTOBOpPEHBb SIK cepes
HAyKOBIIIB, TaK 1 cepex NpakTUKiB. B Teopii cydacHOT KpUMIHATICTHKU BiJ
MPABWILHOTO PO3YMIHHS I[LOTO TOHSTTS YIMOBHOBAXXEHUMHU CyO’ €KTaMU 3aJICKHUTh
peamizailii KpUMIHAJIBHO-TIPABOBOT TIOJMITUKH JIep)KaBH, BUKOHAHHS 3aBIaHb
KPUMIHAJIBHOTO TMPOBAKEHHS Ta 3a0e3Me4YeHHsT MDKHApOJAHUX  CTaHJapTIB

KpUMIHAIBHOI IOCTUIIIT B YKpaiHi.

248



Hanpsamu peghopmysannsn kpuminanvnoi ocmuyii 8 Yxpaini

Ha cporonHi, mpouecyamicTd 1 J0CI HE JOCSIJIM €IHOCTI LI0JI0 PO3YyMIHHSA
MOHATTS JOKa31B, HaBITh HE3BA)KalOUM HA HASBHICTh TAaKOrO0 BU3HAYCHHS 1 MEBHE
TIIYMaueHHSI 3aKOHOAABIIEM IX TMPOLECYaATbHUX JDKEped, M0 SKUX BiTHOCITH
MOKa3aHHs, pEYOBl JIOKa3u, JOKYMEHTH 1 BHCHOBKM ekcnepTiB. Ha ocHoBi
BUILIEBUKJIAJICHOT0, MOKHA KJacU(iKyBaTH IOCHIHUKIB JaHOT TEMAaTUKU Ha TEBHI
IpyNy, 1110 CTBOPUIIUCH HA OCHOB1 OJJHAKOBOI'O PO3YMIHHS CYTHOCTI JAHOTO MOHSATTS.

MongoBan A. B., Mensnuk C. M CTBEpIKYIOTh, 110 JOKa3uW — 1e (haKTHUHI
JaHi, OTpUMaHi y repeadadyeHoMy KpUMiHAIBHO-TIPOIIECYaTbHUM 3aKOHOM IOPSIIKY,
Ha MiJICTaBl SKUX CIIAYUN, CyJH, MPOKYpPOp, CIHAUMNA CyIAs 1 CyA BCTaHOBIIOIOTh
HAsBHICTh YW BUICYTHICTh (pakTiB Ta o0OCTaBMH, 10 MAaOTh 3HAYCHHS IS
KPUMIHAJIBHOTO MTPOBAKEHHS Ta IMIATal0Th JOKa3yBaHHIO [3, ¢. 83].

Jloka3u — 11e HepO3pHBHA E€IHICTH X 3MICTOBHOI CTOpOHU ((aKTHUYHHX JaHUX,
TOOTO BIIOMOCTEH, SIKI JTal0Th MOJIMBICTh BCTAHOBHUTH (DaKTH, SKI € MPEIMETOM
JI0Ka3yBaHHA) Ta 1X MpolecyalbHUX JKepen (popmu, mo sBise co000 HaleKHUN
MOPSIIOK OTpUMaHHS (DaKTUYHUX AaHUX Ta ix ¢ikcarnii) [4, c. 180-181]. Came Takoi
JTYMKH JTOTPUMYIOTHCSI HAYKOBII1, III0 00’ €THATKNCH B APYTY TPYyIYy.

I TpeTs kaTeropis MpOIECYaliCTIB TAyMaduTh JOKa3H, SIK €IHICTh (HAKTHUUYHUX
JAHUX, OTPUMAHMUX 1 3aKPIIUICHUX Yy BIAMOBIAHIN MpoliecyalbHIA (GopMi, a TaKoX X
IpoIeCyalIbHUX JDKEPEN, Ha IMJICTaBl SKOI CTOPOHU KPUMIHAIBHOTO IPOBAKCHHS,
CIITUMM CyAas 1 CyJl BCTAHOBJIIOIOTh HASBHICTh UM BIACYTHICTH (h)aKTiB Ta 0OCTaBUH,
[0 MaIOTh 3HAYCHHS JUIsI KPUMIHAJIBLHOTO MPOBAKEHHS 1 MIJUISTAaI0Th I0Ka3yBaHHIO,
Ta SKa BHU3HAHA JOKA30M YIOBHOBRXCHUMHU CyO’€KTaMU JOKa3yBaHHS, CIITIUM
CyJJIeIo Ta cyJioM [5, c. 16].

Ha mamy mymky, apyra mo3uilisi € HaWOUTBII CIYITHOK, OCKUTBKHU MTPOIIeCyanbH1
JDKepena J0Ka3iB € Hi YMM IHIINM, SK TPOIECyalbHOIO (OPMOIO ICHYBAaHHS 1
30epiranHs BimoMocTed mpo ¢akTh SK JOKa3iB y KpUMiHAIbHOMY Tmporeci. bes
BTUICHHS B IIO TIporiecyanbHy Gopmy, (pakTU4HI JaHI HE MAIOTh 3HAYCHHS JIOKa3y.
[linTBep/IKEHHSIM JTaHOTO apryMEHTYy CIYTye CYI0BO-EKCHEpTa MISIbHICTh, B AKIH

BHCHOBOK €KIEpTa BUCTYIIAE HKEPEJIOM JI0Ka31B y KPUMIHAIBHOMY MTPOBAJIKEHHI.
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MeToro excnepTHOi JISIIbHOCTI € BUSBICHHSI JOKAa30BHX (DAKTiB, B pe3yibTaTl
3aCTOCYBaHHS 10 00’ €KTYy AOCHIIPKEHHsS CIELIaJbHUX MI3HAHb. 30KpeMa OTpUMaHIi
Ml Yyac MPOBEJEHHS €KCIEePTU3U BUCHOBKH € JHKepesiaMH J10Ka3iB, a (DakTU4HI JaHi
i Yac MPOBENCHHS EKCIEPTH3U OTPUMYE HE O€3MOCepeHBbO CIITUHMA, SK 1€ Mae
MICLE TIJ] Yac MPOBEACHHS CIIIUUX (PO3LIYKOBHUX) J1H, @ €KCIEPT Y BIAMOBIIHOCTI 10
MOCTaBJICHUX 3aB/IaHb.

ABeppsiHoBa T. B. 3a3Hauae, 1m0 J0Ka30Be 3HAYCHHS BUCHOBKY EKCIEpTa
OLIIHIOETHCS HE TUIBKU 31 CTOPOHH MO0 3MICTY, aJjie 1 CYBOPOIro JOTPUMAaHHS MOPSIKY
3amydeHHs eKCIepTa Ta MPOBEACHHS EKCIIEPTH3H, IMOPYIICHHS SKOTO TM030aBisie
BUCHOBOK €KCTepTa JOKa30BOr0 3HAaueHHs. Tak, HampukiIaa, CyAOBid MpPaKTHI
BiJIOM1 YHCJICHHI BUIIAJKH BIIXWUJIEHHS BHUCHOBKY €KCIIEpTa SK JDKepela JI0Ka3iB Ha
TIA MiJCTaBl, IO €KCHEepT IpH OOIPYHTYBAHHI CBOiX BHCHOBKIB BHHIIIOB 3a MeEXI
CBOIX 3HAaHb 1 MPHUCBOIB cOO1 HempUTaMaHH1 (PYHKI[ITI CyTOBUX 1 CIIAYUX OPraHiB 3
OIIHKM HasIBHUX Y CITpaBi JI0Ka3iB [6, ¢. 33]

[IpoTe, HE € BUKIIOYEHHSM, IO BUCHOBOK €KCTepTa, SKi 1 Oyab-IKUW I1HIIUM
JI0Ka3, MOXKE€ BHSBHUTHCh CYMHIBHMM a0O HaBITh HEBIPHUM 3 PI3HHX IPUYHUH.
Hamnpuxman, excrnepry MoxyTh OyTH HajaHl HENpaBWIbHI JaHI a00 HEHaJekHi
00’extu. Takox MoOXKe BHUSBUTHCH HEJOCTATHHO HAAIMHOIO BHKOPHUCTAHA HUM
METOJIMKA, 1, HABITh EJIEMEHTAPHO, EKCHEPT MOKE MPUIYCTUTHUCS TMOMUJIKH, IO
PI/IKO, aJie 3yCTpivaeThes B €KCIEPTHIN nmpakTuill. OTxe, eKCIePTHUIM BUCHOBOK, SIKi 1
OyIb-SKW IHIMUW J0Ka3, Mepe] THM, K OyTH BUKOPHUCTAHUM, MOBUHEH IIAJSATATH
peTeILHOMY Ta BCEOIYHOMY aHaJI3y 1 OIIHIII.

BaxxnmBuM HampsiMOM BHUKOPHCTAHHS BHCHOBKIB €KCIIEpTa € OOIpYHTYBaHHS
MPOLIeCYaTbHUX PIillIeHb, K1 € TOJIOBHOIO, BU3HAYAIHHOIO JIAHKOIO MPAaBO3aCTOCOBHOT
TisUTbHOCTI. BUKOpHCTaHHSAM pe3yNbTaTiB €KCIIEPTHUX JTOCHTIKEHBb B MPOIECyaTbHUX
PIIIICHHAX € BiTOOpaXCHHS Y BIAMOBIAHUX IPAaBO3aCTOCOBHHUX aKTaX OI[IHCHOI I
nepeBipeHoi iHdopmarlii, BCTAHOBICHOI eKCIepToM. B mporiecyaqrbHOMY JOKYMEHTI
(ct. 110 KIIK VYkpaiHu) NOBMHHO HE TUIBKM BKa3yBaTUCh Ha MPOBEJCHHS
€KCIepTHU3H, a i HAaBOJUTHUCH OLIHEHI, IEPEBIPEH1 Ta MPUUHSITI SIK IOKa3 BCTAHOBJIEH1

ekcnepToM (DakTH, IO CTOCYIOThCSl KPUMIHAJIBHOTO TMPOBAKEHHS Ta  SKI
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OOTPYHTOBYIOTHh MPUUHSATE YIMOBHOBAXKEHOIO 0CO00I0 MpoliecyalibHe pillieHHs [7, C.
20].

[Ile omHWM HaMpPsSMOM BHUKOPHCTAHHS BHUCHOBKY eKcmepTa € (OpMyBaHHS
KOMIUJIEKCIB JIOKa31B, SIKI BIAPI3HSIOTBCS y CTOpIH OOBMHYBaueHHs 1 3axucty. Ha
OCHOBI MEPEBIPKH Ta OLIHKHU J10Ka31B, IPEJACTABICHUX OOBUHYBAYEHHSM 1 3aXUCTOM,
a TaKOXX JOJAaTKOBO OTPUMaHUX (AaKTUYHHX IAHHUX, Y TOMY HYHCIi 3a JOTIOMOTOIO
excriepra, cya ¢GopMye CBOIO CaMOCTIHHY CHCTEMY JOKa3iB, IO € TiJCTaBOIO
CYZIOBOTO PillIeHHS 1 3HAXOUTh BUPAKEHHS B CYZOBOMY BHPOKY a00 yXBalli.

OTxe, MOKa3W y KpUMIiHAJIBHOMY MPOBAKEHHI SBISIOTH COOOI0 HEPO3PHUBHY
€IHICTh iX 3MICTOBHOI CTOpPOHM — (AKTHUYHUX JaHUX, IO JAFOTh MOXIIUBICTH
BCTAHOBUTH OOCTaBMHH, SKI € MPEIMETOM JOKa3yBaHHS, Ta iX MPOIECyaTbHUX
mkepen — Gopmu, 1Mo SABIsIE COOO BCTAHOBJICHHUI KPUMIHAIBLHUM MPOIECYaTbHUM
3aKOHOM TMOPSJAOK OTPUMaHHA IMX (AaKTHYHUX JIAHWX, BKJIIOYAIOYM 1 iX
npoliecyaibHy (ikcarlito.

ChoroaHi CyJ0BO-€KCIIEPTHA MISTIBHICTh Y 3B S3KY 13 3MIHAMHU CYCIUJIBHOTO
KUTTS, CTPIMKUM PO3BUTKOM CYYaCHUX 1H(POPMAIIHHUX TEXHOJIOT1H, 10 MPU3BOIUTh
70 MOJEpHi3aIlii 3J0YMHHOI AISIBHOCTI, MOTpeOy€e TEOPETUYHOTO OCMHCIICHHS i
MOHSITTS, CYTHOCTI, 3aBJJaHb, BUBHAYEHHS HAIMPSMIB PO3BUTKY Ta YJIOCKOHAJICHHS.
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Pomanunosa C.B.,

cTapila BUKJIaJauka Kapeapu KpUMIHAIBHO-TTPAaBOBUX JTUCIIUILIIH
KaHJIUJaTKa IOPUIUIHUX HAYK

(JIvsiscoruil Oeporcasnuil yHigepcumem HYmMpIHIX cnpas)

CUCTEMA IOBEHAJIBHOI IOCTHIIII: YKPATHCBKI PEAJIIT TA
3APYBIKHHM JTOCBIJ]

Ha croromuimHiii aeHbh B YKpaiHi HE ICHYE NUIICHOI CHUCTEMH IOBEHAIBHOI
IOCTHUIII1, BOHA MpeJIcTaBlieHa ()parMEeHTapHO, MPOTE, MPOTIATOM OCTaHHIX POKIB, OYJIO
3MIMCHEHO PsII 3aXOJ[IB CTOCOBHO peajizailii MDKHApOJHUX 3000B’s3aHb 100
MOKpAIleHHsl 3aXUCTy IpaB MAiTeH, ki nepeOyBarTh y KOHQJIIKTI 3 3aKOHOM Ta
BUPIIICHHS TPOOJIEeM «MOJIOA1 TPYNH PUBHKY». 30Kpema, JAWTHHA, fKa B CHIY
0aratb0X OJKUTTEBMX OOCTaBMH TeEpecTynuwia 4dYepe3 3aKoH, OTpUMalia IIaHC
MOBEPHYTHUCS 10 HOPMAJIBHOTO JKUTTS, MEHIIIE CHUIKYBATUCS 3 MPABOOXOPOHISIMHU 1
CITYUMH, SIKIIO BOHA € TIJO3PIOBAHOIO 1 OLIBINE CHUIKYBATUCA 3 IOPUCTAMHU 1
ncuxojoramMu. Ajpke me Oyae cnpuard ToMy o0 AWTHHA HE CTaja YacTHHOIO
KPpUMIHAIBHOTO CBITYy 1 HE BYMHWIA B MalOyTHhOMYy Habarato BaKuui
KPUMIHATbHUN 3109 HH.

Boanouac, mnpomemypu, mo Bu3HaueHI KpuMmiHaIBHUM MpolecyaIbHUM
KOJIEKCOM, HE 30BCIM BIJIMOBIIAIOTH CTAHJApTaM «IPYKHOCT1», ad0 iX 3aCTOCYBaHHS
HE 3aBXIM BIAMOBIIAa€ HAWKpAIIUM IHTEpecaM IWTHHU. 30KpeMa, 1€ CTOCYEThCS
Mpoleaypu 3aTPUMaHHS Ta yTPUMaHHS JWTHHA B MICISAX T030aBJICHHS BOIi,

MIPOBEJCHHS JOINUTY, 3aCTOCYBaHHS TaKOi ajlbTEPHATUBHOI MIpU IOKapaHHs, SIK

252



Hanpsamu peghopmysannsn kpuminanvnoi ocmuyii 8 Yxpaini

3aCTOCYBaHHS NPUMYCOBHX 3aXOJIB BUXOBHOTO XapakTepy 13 MOMIIEHHIM 10
3aKjajy collalibHOI peadiniTarrii.

AHani3 nNpakTUK 1OA0 3A1MCHEHHS MPOLEeAYp Y KPUMIHAIBHOMY MPOBAKEHHI
32 y4acTIO JUTHHHM y KOH(IIKTI 3 3aKOHOM 3aCBIAYMB, 10 TUIbKH 51 % cuigunx
BB@)XAIOTh 3a MOTPIOHE KOMIUIEKCHE BHUBYEHHS OCOOUCTOCTI AUTHUHU IMIOJIO SKOi
3aCTOCOBYIOTh TPOLEAYPH KPUMIHAIBHOTO MNpOBaKeHHS, e 41% cuiauux He
BBKAIOTh 3a JIOIIPHE HABOJUTH B OOBHHYBAJIbLHOMY aKTi MOBHY XapaKTEPUCTHKY
JTUTUHM 1 IPUYUHY, IO TPU3BEIN JO0 BYMHEHHS HEIO 3JI0UMHY, Julie 37% BBaXKarOTh
ydacTh TieJarora, rcuxojora abo Jkaps 3aco00M TMiJIBUILICHHS €(PEeKTUBHOCTI
poscainyBanns[1].

3a maHUMH peecTpy cyaoBux pimeHb y 2019 pori kacaiiiiHa 1HCTaHIS B
VYkpaini 3aiiicHuna mocuiiaHHs Ha MiHiManbHl ctangaptHi npaswia OOH, o
CTOCYIOTBCS ~ BIANpaBICHHS TpaBoCyaas 100 HenmoBHOMITHIX  («IlekiHChKi
npaBwia») numie B 3 chpaBax, a cyau mnepuioi iHcTaHuii 9 pasziB. Ilpu mpomy
3rajyBaHi HOPMH BUKOPHUCTOBYIOTBCS, K 3arajbHa Te3a 0e3 pO3KpUTTSA 3MICTy Ta
JETAIBHOTO OOIPYHTYBAaHHS BIMOBIIHUX CTAHIAPTIB, TOMY BUIJISIAIOTh MOBEPXOBO.
Cami cyaai cepen mpoOJieM 3acTOCYBaHHS MPONEAYp APYXHIX 10 IUTHHUA B
KOH(JTIKTI 3 3aKOHOM BHU3HAUYWIN: (POpMATIBHUH MIIXIT 10 OOpaHHS MIpH IMOKapaHHS,
Hee(DeKTUBHICTD MOKapaHHS Y BHUTJIAAI MPUMYCOBUX 3aXOiB BUXOBHOTO XapaKTepy,
BIJICYTHICTh MOJJIMBOCTI IHAWBUTII3yallli IOKapaHHS, BIACYTHICTh pPEabHOTO
KOHTPOJIIO B MEP10/1 BUIPOOYBATBHOTO TEPMIHY.

3 mouatkoMm 2020 poky mpu Odici ['eHepanbHOro npokypopa OyJIo CTBOPEHO
MIAPO3NT 13 3aXMCTy MpaB MdiTell Ta NPOTHAIl HACUILCTBY, OCOOJMBA YyBara
MPOKYPOPIB MPHUIUIAETHCA POOOTI 3 MITBMH, SIKI CTaIH >KEPTBAMH HACHIBCTBA ab0
CBiIKaM® 3JI0YMHIB. HacTymHMM JIOT1YHMM KPOKOM TMOBHUHHA OyTH TpaHChOpMarris
BCi€l CHCTEMH FOBEHAIBHOT FOCTHINII[2].

Hopedyro Oyno O po3TIsSHYTH MPUKIIAJ IOBEHAIBHOI focTullii AmnoHii, sika cepen
MPOBIJHUX JAEPKAB CBITY MPOJOBXKYE 3alUIIATUCS KPAiHOKO 3 HAWHUKYUM PIBHEM

npaBonopyiieHb. [i koedimient, 3a qanumu «binoi KHUMHM 310YMHHOCT1», CTAHOBUB Y
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1998 p. 1608 3nounHiB (KpiM aBTOTpaHcnopTHux) Ha 100 THC. >XUTENIB.
KpuMinaneHa momiTuka B SIMOHII  XapaKTepU3YEThCS  SICKPABO  BHUPAXKEHOIO
COPSIMOBAHICTIO Ha 3amoOiraHHs 3J0YMHAM. YCl CKJIAJ0BI CUCTEMHU KPUMIHAIBHOI
IOCTHIIIT OPIEHTOBAHI HAa MIPEBEHIIII0, a YY4aCTh HACEJICHHS Y HEJIONMYIICHH] 3JI0YUHIB —
TPaAUIIAHUN STIOHCHKUN 1HCTUTYT. OCHOBHOIO 17€€l0, 110 BH3HAYa€ METYy Ta
NPUHIMIY MOKapaHHs B SMOHII, 3anuimaeTbes i1ed peaOutiTalii npaBonopyuIHUKIB
Ha OCHOBI IHJUBIyaJbHOTO MiIXONy A0 KOxHOro. EdexT mokapaHHs, Ha IyMKY
AMOHCHKUX (PaxiBIiB, MOBUMHEH 3a0e3MedyBaTUCS HE CTUIbKM HOro CyBOPICTIO,
CKIJIbKM HEBIABOPOTHICTIO, HE 3aJISIKyBaHHIM, & BHXOBAHHSIM.

IOBenanbHa toctuiliss fAmnoHii moOynoBaHa Ta Jii€ HA OCHOBI HOPMAaTHUBHO-
npaBoBoro akra 1949 p., skuii mae Ha3By «llloHeHbo». BiH permameHTye mopsiok
3aXUCTY 1 peaiizalii KOHCTUTYIIHHUX MpaB yCiX HEMOBHOJITHIX BiKOM 110 20 pOKiB,
30Cepe/UKYIOUM TOJIOBHY yBary Ha HEMOBHOIITHIX NpaBonopymHukax. Cucrema
IOBEHATBLHOT FOCTHINT SAMoHIT CKIamaeThCs 3 TaKUX EJIEMEHTIB: CiIy)k0a mpoobarrii,
CIMElH1 cyau, TIEHITeHI[IapHl YCTaHOBH I JaiTe Ta Mojonai. Ha okpemMux eramax
NPOBAJKEHHS Y IOBEHAJIBHUX CIPaBax J0Jy4aeThCs MPOKypaTypa.

«IlloHeHbO» Mae YITKO BUpaKEHY 3aXHMCHY, a He KapalbHy Aito. Tak, y 3aKoH1
HE MICTUTBCS KOJIHOTO MOJIOKEHHS PO MOKAPAHHS HETIOBHOIITHBOTO, HIETHCS JIUIIIE
Ipo HEOOXIIHICTh Horo mnepeBuxoBaHHsA. MOpuauvHi TEpMiHHM, BHKOPHCTaHI B
«IlloHeHbO», TaKOXK MIATBEPKYIOTh 3aXUCHUN XapakTep M[bOro JIOKYMEHTA.
Hampuknan, 3aMicTh TepMiHA «3JI0YWH, BUNHEHUH HETIOBHOIITHBROIO 0CO00I0» BKUTO
TEPMIiH «3JI0YUH, KU CBITYUTH PO HEOOXITHICTH 3aXUCTY HETIOBHOIITHHOI OCOOM.
3aMicTh TepMiHA «CYAOBI CIIyXaHHS y CIpPaBi» BHKOPHUCTAHO TEPMIH «IIPOIEC MO0
3aXUCTy HEMOBHOJITHBOI OCOOW». A CyTh TOKapaHHs, Ha JIyMKY 3aKOHOMIABII,
MoJIATae€ B TOMY, 100 HETOBHOJITHIN MPOWIIIOB TMEPEBUXOBAHHS, HABITh SKIO BIiH
poro He O6axae [3, c. 90].

OdimiifHa CTAaTUCTUKA Ta PeE3yIbTaTH COIIOJIOTIYHMX MOCHDKeHb y SmoHil
CB1IUaTh MPO TE, 1O 13 BCIX 0CI0, sIKI mepedyBanu MiJ OMIKOK HECYJOBUX OPraHiB,
aume 23 % 3HOBY BYMHUIM NPaBONOpPYLIEHHS, Hpuyomy 16 % 3 Hux Oynu

OPUTATHYTI A0  BIANOBIANBHOCTI 32  JOPOXHBO-TPAHCIIOPTHI ~ MOPYILICHHS.
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[lepeBakHa kK OUIBIIICTh TAKWX HEMOBHOJITHIX HaJall HE JOMYCTHJIM KOJIHHUX
MIPaBOIOPYIICHbD.

OCHOBHUX eJleMeHmi8, PoJii Mma NOBHOBANCEHb BIONOBIOHUX CMPYKMYP, V MOMY YUCII
opeanie npokypamypu. OOHAK, YU 6apmMoO HACAIOY8AMU ICHYIOUI MOOEI, MONCIUBO
8I0 KOJMCHOI 3 HUX 6apmMO 83MuU HAUKpauje i Cmeopumu 8010 YHIKAIbHY YKPAIHCHbKY
MoOeb.

OnuuMM 3 KIIOYOBMX NMUTaHb € BU3HAUCHHS creriamizaiii (gaxiBuiB y naHii
rajy3i: ClIii4uX, MPOKypoOpiB, CyI/IB, aABOKATIB, CIBPOOITHUKIB COIIaIbHOI chepHu.
Kpim Toro, HarioHajgpHe 3aKOHOJJABCTBO Ma€ BIJIMOBIIATH MDKHAPOJIHUM CTaH1apTaM
y cdepi 3aXUCTy MpaB AUTHHU 1 OXOTUTIOBATH BC1 KaTeTropii HEMOBHOJIITHIX: SIK KEPTB
1 CB1IKIB 3JI0OYMHIB, TaK 1 JITeH, AKi nepeOyBarOTh Yy KOHQIIKTI 13 3aKOHOM. Takox
BapTO IOM SKIIUTH TPOLEAYPH ONUTYBaHb, JOMWTIB JITEH, SKI MOCTPAKIAIU BiJl
HACWJIBHMIIBKUX 1 4K CTalu iX CBIJKAMM Ta CTBOPUTH CHEIIaTi30BaHUN LIEHTP MO
po0oTi 3 Takumu AiTbMU. OJIHAaK, BUPIIIEHHS BCIX HarajdbHUX MUTaHb HE MOXKIIUBE
6e3 mpuitHATTS 3akoHy Ykpainu «lIpo 1oBeHaNbHY IOCTUIIIIOY.
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Camapun B. U.,

JOLEHT Ka(eapbl YroJOBHOIO IIpoLecca u
IIPOKYPOPCKOro Haa30pa

KAaHAUAAT FOPUANYECKAX HAYK, TOLEHT
(Benopycckuii 2ocyoapcmeeHHblil YHU8epcumen)

HUD®POBASA PEOOPMA YI'OJIOBHOI'O ITPOLUECCA 'EPMAHHUU

Exerogno pacteT KOJIMYECTBO TOYEK MPWIOKEHUS JUDKATAIN3AINUN B
yroiaoBHOM mporiecce. B benapycu He nepBblii T0/1 00CY>KIaeTCs BONPOC BHEIPEHUS
B MPAKTHUKY AJIEKTPOHHOTO YrojoBHOro nena [1, c. 73]. ns aTux menei ObU1 U3ydeH
HAKOIUICHHBIA ONBIT OMkalmmx coceneil. YronoBublil mporecc DPIT Tombko
HAYMHAIOT MEPEeBOAUTHL B IM(ppoByro dopmy. Creayer 3ameTuTh, uTo B [ 'epManuu
0co00€e BHUMaHHE YACIWIN MPOIECCYyaTbHOMY OO0O€CleueHuto 3Toi pedopmbl C
yCTaHOBJICHHWEM OajiaHca IpaB M 0053aHHOCTEH YYaCTHHUKOB YT'OJIOBHOTO IMPOIECca B
JTaHHOM cepe, a Takke 3a1uTe 00padaThIBa€MbIX MEPCOHAIBHBIX TaHHBIX.

HudpoBuzanms cymonmpousBojcTBa Hadaiack B @OPIT ¢ npunsTHeM
cooTBeTCcTBYIOmEro 3akoHa B 2013 r. [2]. OgHako HW3HAYAIBHO TUIAHUPOBAIOCH
U3MEHHUTH JIUIIb TPaKIAHCKOE, CeMeilHoe, TPyAOBOe, collualbHOe, (PMHAHCOBOE U
aMUHUCTPATUBHOE  CyAONpOu3BOACTBO. lLlenmpto  Takoih  pedopmbl  ObLIO
UCIIOJIb30BaHNE TOTEHIIMAIA HOBEHUIIIEr0 TEXHUYECKOT0 Pa3BUTHUA I O0OeCredeHUs
ANEKTPOHHOTO IOPUINYECKOTO 000pOTa, a TAKXKE YCUJICHUE JOBEpUs MOJIb30BaTeIeH
COBPEMEHHBIX TEXHOJOrMW. bonee TOro, mpaBUTENBCTBO BHIEIO BO3MOXKHOCTH
PKOHOMHHM Ha Oymare W mo4ToBBIX pacxonax [3, c. 3]. B pamkax pedopmbr ObIT
BBEJICH OOS3aTEIbHBIA JIIEKTPOHHBIA JTOKYMEHTOOOOPOT MEXKIY aJBOKaTaMH,
FOCYJapCTBEHHbIMM OpraHaMH U CyJaMu. bblIM  BHEIPEHBI  3JIEKTPOHHbIE
GbopMyIISIpbI, MaIIMHHOE yIOCTOBEPEHHE JOKYMEHTOB, aBTOMATH3WPOBAaHHOE
MOATBEPKACHUE MOJIYYEHHUS JIOKYMEHTA, a TAKKE YCTAHOBJIEHA JOKa3aTEIbCTBEHHAS
CWIa OTCKaHWPOBAaHHBIX OQPUIMATBHBIX JTOKYMEHTOB. Kaxaomy aaBokary

denepanbHOM MajdaTOM aJBOKATOB OBUIM CO3/IaHBI CHCIHUAIBHBIE aJIBOKATCKUE
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ANEKTPOHHBIE afpeca. OOs3aTeNbHOCTh MCHOIB30BAHUS AJIEKTPOHHBIX JTOKYMEHTOB
He Oblja pacnpoCTpaHEeHa Ha OOBIYHBIX IPaXKIaH.

C npunsatuem 3akoHa @OPI' «O BHeApEHMHM DHIIEKTPOHHBIX JOKYMEHTOB B
IOCTULIMA U O JalbHeHIIeM 00ecrnedeHUH 3JIEKTPOHHOTO IOPUIUYECKOro 000poTar»
[4] B 2017 r. undpoBu3anus MOCTEIEHHO PACIIPOCTPAHUTCS HA YTOJOBHBIN MpOILIECC.
B npouecce peanuzanuu 3aK0Ha NPEANOIaracTcsi BBEICHHUE JIEKTPOHHBIX YTOJIOBHO-
IPOLIECCYAIBHBIX JJOKYMEHTOB U 3JIEKTPOHHBIX YTOJIOBHBIX JE]I.

CornacHo HoBOW pemakuuu § 32 VYronoBHO-TpolueccyanbHoro koaexkca ®OPIT
(manee — YIIK ®PI') ¢denepanbHoe NMpaBUTEIBCTBO COBMECTHO C KaXKJIOW 3eMiiei
ONpENeNAT MOMEHT BBEJEHUSA DJJIEKTPOHHBIX YrOJOBHBIX Jel. dDenepaybHOE
IPaBUTEIBCTBO JIOJKHO TAKXKE ONPENETUTh CTaHIAPThl IJIA MEepeJayu IEKTPOHHBIX
YTOJIOBHBIX JI€Jl OT OPraHOB YTOJOBHOTO MpecieoBanus cyaaM. [IoaHbIi nepexoa Ha
AJIEKTPOHHBIE YTOJOBHBIE Jena mnpeanucadn ¢ | sHBaps 2026 r. To ecTh Bce
OTKpBIBa€MbBIE MOCIE JaHHOM JaThl yYrOJOBHBIE Jeja JOJUKHBI  BECTHUCH
UCKIIIOYUTENBHO B AJIEKTpOHHOM (opme. XoTs QenepanbHOe U 3€MENIbHbBIE
IPaBUTEIBCTBA MOIYT CBOMMHU TOCTAHOBJICHUSIMU OIPEIEIUTh Clly4au, KOrja
YrOJIOBHBIE JIella CMOTYT BECTUCh B OyMmaxHOW ¢opme. ABTOMATH3UPOBAHHAS
00paboTKa TEPCOHANBHBIX JAHHBIX, CBS3aHHBIX C DJIEKTPOHHBIM BEICHUEM
YTOJIOBHBIX JI€Jl, TO3BOJIUT 3HAYMTEIBHO YIIPOCTUTh U YCKOPUTH MOUCK, (QUITBTPALIUIO
WJIM CBS3BIBAHWE JIAHHBIX 110 CPAaBHEHUIO C OYMa)KHBIM BapHaHTOM [5, c. 2].

B yronoBHoO-mpoLecCyaJbHOM 3aKOHE MOSBISETCS TaKXKe HOpPMa O IOPsAKe
nepefaynm JOKYMEHTOB MEXKIY YUPEKICHUSIMU FOCTUIMU (BKJIIOYasi aJIBOKaTOB) B
AJIIEKTPOHHON (QopMe U OmpeAenseTcss MOMEHT, KOrja JOKYMEHT CUYHUTaeTcs
MOJIYYEHHBIM OPraHOM, BEAYLIUM YIOJOBHBIM IPOLIECC — MOMEHT, KOrJa JOKYMEHT
COXpPaHEH Ha YCTPOMCTBE TAaKOrO OpraHa M OTIPABUTENI0  HAIPABICHO
aBTOMAaTHYECKOE MOJTBEpKIeHUE BpeMeHu noiydeHus (4. 5 § 32a VIIK ©OPT). Ilpu
TOM BBEAEHO MPABHJIO, YTO €CIM JIOKYMEHT IMOJy4eH B (hopme, HE OTBedarolei
TpeOOBaHUAM MJisi OOpabOTKM €ro B COOTBETCTBYIOUIEM OpraHe, OTIPABUTEIIO

COO6HIaeTC$I 00 TOM M €CJIi OH HE3aMCIJIUTCIIbHO BHECCT UCIIPABIICHNA, YKA3aHHEBIC
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OpraHoM, BEAYIIUM YTOJIOBHBIA MPOIECC, TO JOKYMEHT CUMUTAETCS IMOJTYyYECHHBIM B
MIEPBOHAYAIBHBI MOMEHT.

IIpu  HeoOxomumocTu  (eAepaibHOE  MPABUTEIBCTBO  MOXKET  BBECTHU
ANIEKTPOHHBIE (HOPMYIISIPBI, JOCTYMHBIC JJIsI 3alOJHEHUS Ha OMNPEACICHHOM
WNHutepHer-niopraie.

JIOKyMeHTBI, TpelcTaBleHHble He B (opMe, B KOTOPOM BENETCS YrOJOBHBIN
npoiiecc (Hampumep, Ha OyMaKHbIX HOCHUTENSIX) W BBICTYNAKOIIME B KaueCTBE
UCTOYHUKOB JOKa3aTelbCTB, MoOryT Ha ocHoBanuu §32e VIIK ®OPI' ObiTh
NepeBe/ICHbl B COOTBETCTBYIONIYIO (hopMy (Hampumep, B AJIEKTpoHHYI0). [Ipu sToM
JIOJDKHO OBITh TOYHO YCTAHOBJIEHO COOTBETCTBHE DJIEKTPOHHOIO JOKYMEHTa
OPUTHHAJILHOMY T10 COJICP>KaHMIO U BHEITHEMY BUY. B 3T0i1 ke HOpME YCTaHOBIICHBI
CPOKH XpaHEHHUs DJICKTPOHHBIX JOKYMEHTOB, HE SBJISIONIUXCS HMCTOYHUKAMU
JTI0OKa3aTeIbCTB.

O3HakoMJIEHHE C MaTepuajlaMH 3JIEKTPOHHOIO [€Jla OCYIIECTBISIETCS MyTEM
IPEAOCTABICHUS JOCTyNa K COJIEpPKAHUI0 JOKYMEHTOB Ha COOTBETCTBYIOIIEM
Wutepuer-noprane (Akteneinsichtsportal). Tlpu Hanmuuuu OTACIBHOTO XOAaTaliCcTBa
O3HAKOMJICHHE MOXET ObITh 00ECIIEYEHO B CIIY>KEOHBIX MOMENIeHUsAX. BO3MOKHOCTD
pacmedaratb Marepuan d3JEKTPOHHOTO YTOJIOBHOTO Jejla JU0O0 3amuch ero Ha
HOCUTENb TMPEJOCTABISAECTCS B  HMCKIIOUMTENBHBIX ClIydasiXx Ha OCHOBaHUU
MoTtHBUpoBaHHOTO XoaaraiicTea (§ 32f YIIK ®PI'). IIpu 3Tom 3akoH TpeOyeT, 4TOObI
OBLITN TIPEANPUHATH TEXHUUECKHE U OPTaHU3AIIMOHHBIE MEPBI, YTOOBI K COJIEPKAHUIO
AJIEKTPOHHOTO YTOJIOBHOT'O Jejia HE MOIJIM MOJYYUTh JOCTYH HEYINOJIHOMOYEHHbIE
muua. g 3TOro [aHHbIE MOJYYUBIIETO JOCTYH K MaTepHaiaM >JEKTPOHHOIO
YTOJIOBHOTO JIeJla JIUA JOJKHBI XPaHUTBCSI B MaTepHaiaX TaKoro Jea.

Ha mnpakTuke yXe BO3HUKIM BOINPOCHI O TOM, MOXET JIH 3alllUTHUK IIPH
O03HAKOMJICHUH YAAJIEHHO C JIEJIOM MPOCIYIIaTh MOJYYeHHbIE B pAMKax yroJOBHOTO
mpoiiecca 3amnucu neperoBopoB. Panee cyneOHasi mpakTHUKa MCXOJAMWJIA U3 TOTO, YTO
JAHHBIE 3alUCU MOTYT OBITh MPOCIYHIAHbI 3alIUTHUKOM B OpPraHe YyroJOBHOIO
npeciieioBaHus 0€3 BO3MOXKHOCTU UX KomupoBanus [6, c¢. 110]. Jannas mpobiema

cesa3aHa ¢ TeMm, yto YIIK ®PI' mo3BossieT B OTAEHBHBIX CllydasX 3alUTHUKY
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MOJIy4aTh YrOJIOBHOE JEJIO AJI1 O3HAKOMJIEHHsI B CBOeM Oropo uiau goma. Ilpu stom
HCTOYHHUKH JIOKA3aTeIbCTB HE JIOJDKHBI OKUAATh yupexacHue rocturmu (§ 32FfVIIK
OPI'). OtaenbHBIE HWCCIEAOBATENN IOJIATAIOT, YTO 3alMCU TMEPETOBOPOB JOJKHBI
OBITH JOCTYNMHBI 3AlIUTHUKY MPU YJAJCHHOM O3HAKOMJICHHUM C 3JEKTPOHHBIM
YTOJOBHBIM JIEJIOM ¢ BO3MOXKHOCTBIO MPEIOCTABICHUS K HUM JOCTYIa OOBHUHSIEMOMY
[6, c. 119].

Hopemnst  VIIK  mpeaocTaBisllOT  y4acTHHKaM  YrOJIOBHOTO — MpoIliecca
olpeJieieHHbIE MpaBa B uccienyeMoil chepe. Hampumep, nuua, ynmpaBoMOYeHHBIE
O3HAKaMJIMBaTbCS C MarepuajaMy JieJla, HMMEIT 1paBO 3HAKOMHUTBCS C
DJIEKTPOHHBIMH JTOKyMeHTaMu (4. 5 § 32e).

§ 496 VIIK ®PI' mo3Bonsier oOpabaTbiBaTh U HCIOJIB30BaTh MEPCOHATIBHBIC
JaHHBIE B 3JIEKTPOHHOMU (hopme sl 1iesieil yroJ0BHOTO Mpolecca.

3akOHOM BBeICHBI M HOBBIe 0Os3aHHOCTH. Tak, § 32d VIIK ®PI" ¢ 1 sHBaps
2022 r. moTtpebyeT OT 3alIUTHUKOB M aJBOKATOB HAIPaBJICHUS MPOIECCYaTbHBIX
JOKYMEHTOB U IPUJIOKEHUN K HUM B OPraHbl YrOJIOBHOTO IPECIICIOBAHUS U CY.bI
UCKJTIOYUTENBHO B AJIEKTPOHHOM (hopme. VckimtoueHne nenaercss TONbKO JJIs CIIy4aeB
BPEMEHHOI'O  OTCYTCTBUSL TEXHMYECKOW BO3MOXKHOCTH. llocne  ycTtpaHeHus
NPETSITCTBUS IO TPeOOBAHUIO OpraHa, BEAYIIEro YroJIOBHBIN MPOIECC, TOKYMEHThI
JOJDKHBI OBITH JIOCJIaHBI B JOMOJHEHUE K OYMaKHOU (popMe B DIICKTPOHHOM.

JIns yMeHbIIEHUsT BTOPKEHUSI B OCHOBOIIOJIATAOIIEE IIPABO JIML], Y4aCTBYIOLINX
B YTOJOBHOM TIporiecce, Ha HHPOpMalMOHHOE camoomnpenenenue (4. 1 cr. 2
Konctutyuuun ®@PT") OynyT co3ianbl MEXaHU3MBI 3aLIUThI JAHHBIX KaK BHYTPH, TaK U
3a mpenesiaMy YroJIOBHO-IIPOUECCYaIbHOM AEATEIBbHOCTH |35, C. 2].

JInua, nmonydnBIIME AOCTYN K MaTe€pUagaM 3JIEKTPOHHOTO YTOJIOBHOTO Aeia JUIs
O3HAKOMJICHUSI, HE JTIOJDKHBI JOIMYCKaTh, YTOOBI TaKWe MAaTEPHATbl TIOJHOCTHIO JTHOO
YaCTHYHO CTajl JOCTOSHUEM OOIIECTBEHHOCTH JMOO OBLIM TepeAaHbl TPEThbeMY
JUIY HE B IEAX pa30oMpaTesbcTBa M0 JaHHOMY yrosioBHomy aeny (4. 5 § 32f VIIK
OPI"). Ilpu 3TOM Opranbl yroJoBHOIO MpeciieIoBaHus 00si3aHbl Pa3bICHUTh TAKOMY

Jnny 00s3aHHOCTD OCJICBOI0 UCIIOJIb30BaHUA HOHy‘IGHHOﬁ I/IH(bOpMaI_II/II/I.
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DONEeKTPOHHbIE KOMUU JOKYMEHTOB JOJKHBI HE3aMEJIUTEIIbHO YHUYTOXKATCH,
KaK TOJIbKO B HUX oTnajna HeooxoaumocTs (§ 499 VIIK ©PT).

Taxkum oOpa3oM, HEMEIKHI 3aKOHOIATENb MOIIea o myTu nepesoja ¢ 2026 r.
IOPUANYECKOr0 000pOoTa B YrOJIOBHOM MPOIECCE IOYTH B IOJHOM O0ObEME B
AeKTpoHHYIO popMmy. Jlake aaBOKaThl 00s13aHBI OyAYyT HAMPaBIATh BCE JTOKYMEHTHI
B OpraHbl YroJIOBHOT'O MPECJICIOBAHUS U CYJ B 3JIEKTpoHHOU (popme. Bo3zMOKHOCTH
PEIOCTABICHUS JOKYMEHTOB Ha OyMa)KHOM HOCUTEJIE COXPAHUTCS 3a rpaxkJIaHaMHU.
JlaHHBIN OMBIT MOXKET OBITH TOJIe3eH it benapycu mpu BHEIPEHUU HAIMOHATIBLHOTO
AJIEKTPOHHOTO YroJIOBHOTO Jiena. BaxkHo mpeaycMoTpeTh Npoueaypy O3HAKOMIICHHS
C MaTepuajaMy YroJIOBHOTO Jiela MU O0O0ecHeuuTh 3aluTy HHPOpMalUUHU OT
HE0OOCHOBaHHOTO PACIPOCTPAHEHHUSI BHE YTOJIOBHOTO MPOIECCa.
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Ckopuxk A. JI.

KypcaHT HaB4asibHOTO B3BOAY [IMIID-16-3

(bakynbTeT NIATOTOBKH, NEPEMiATOTOBKU

Ta MIJBUIICHHS KBaidikallii mpaiiBHUKIB MOIaTKOBOT MITIIII1
(Vuisepcumem oepoicasnoi gickanvroi cuyscou Yrpainu)

HaykoBuii kepiBHUK:

IHonynina JI.B.

cTapiuii BUKianay kadeapu ¢hiHaHCOBUX pO3CIiAyBaHb
(baKkynbTeTy MiITOTOBKH, MEPEIiATOTOBKU

Ta MIIBHUINCHHS KBaTiiKallii mpariBHUKIB TOaTKOBOT MIJIIII1,
(Vuisepcumem oepoicasnoi gickanvroi cuyxcou Yrpainu)

BUKOPUCTAHHS MOXJIUBOCTEN BUCHOBKY EKCIIEPTA
CYJIOBOI EKCIHEPTHU3HU SIK POLECYAJBHOI'O JI)KEPEJIA JIOKA3IB
Y KPUMIHAJIBHOMY ITPOLECI

[ToHATTS AOKa3iB HAICKHTh 0 (YHIAMEHTAIBHUX IIPAaBOBUX KaTeropiu, 3
SKAMH TEHETUYHO TIOB’S3YETHhCS YCsA ICTOpPis KPHMIHAJBLHOTO CYJOYHMHCTBA 3
MOMEHTY HOT0 3apOJIKEHHS 1 O TEeTEPIITHBOTO Yacy, OCKUIbKY JIaBHO B1IOMO, IO 32
CBOEIO TIPHUPOIOI0 KPUMIHATBHUM CyJl SIK TIEBHA PO3yMOBAa OIepallii € HEMOXIHBUM
6e3 mokasis [1, c. 29-30]

Came 11e IOHSTTS «I0Ka3» BHKJIMKA€E 0araTto JUCKYCiid Ta 0OTOBOPEHb 5K cepe
HAyKOBIIIB, TaK 1 cepel NpakTUKiB. B Teopii cydacHOT KpUMIHAIICTHKU BiJ
MPABWILHOTO PO3YMIHHS I[LOTO TOHSTTS YIMOBHOBAXKEHUMH CyO’ €KTaMH 3aJICKHUTh
peamizailii KpUMIHAJIBHO-TIPABOBOT TIOJMITUKH JIep)KaBH, BUKOHAHHS 3aBIaHb
KPUMIHAJIBHOTO MPOBAXKCHHS Ta 3a0€3NeUYeHHsT MDKHApPOJHUX CTaHIapTiB

KPUMIHAIBHOI IOCTUIIIT B YKpaiHi.
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3rigHo 3 4. 1 cr. 84 KpuminanbHOro mpouecyaibHoro kojekcy (nami - KIIK)
VYkpaiHu gokazamMu B KPUMIHAJIbHOMY MPOBAKEHHI € (DaKTU4HI JaHi, OTPUMaH1 Y
nepenOaueHomy UM Kogexkcom MHOpsAAKy, Ha MIACTaBl SKUX CIITYUM, MPOKYpPOD,
CIITYUM CYIAs 1 CyJl BCTAHOBIIOIOTh HAsIBHICTh UM BIJCYTHICTH (DaKTiB Ta 0OCTaBUH,
0 MalOTh 3HAYEHHS I KPHUMIHAJIBHOTO TPOBA/DKCHHS Ta  IMJIATAIOTh
JIOKa3yBaHHIO[2].

Ha cworogni, mporecyaiicTd 1 J0oCi HE JOCATIU €IHOCTI IIOJ0 PO3YMIHHS
IOHATTSA JIOKAa3iB, HABITh HE3BA)Kal0OYM Ha HASBHICTHL TAKOrO BH3HAYEHHS 1 IEBHE
TIIYMayeHHSI 3aKOHOAABIEM IX TWPOLECYATbHUX JDKEpEd, 10 SKUX BITHOCSITH
NOKa3aHHsS, pEYOBi JIOKAa3W, JOKYMEGHTH 1 BHCHOBKM ekcrepTiB. Ha ocHOBI
BUIIEBUKJIAJIEHOTO, MOYKHA KJIacU(IKyBaTH JOCIITHUKIB JIaHOI TeMaTUKH Ha TEBHI
IPYyIH, 1110 CTBOPUIIUCH HA OCHOB1 OJJHAKOBOT'O PO3YMIHHS CYTHOCTI JAHOTO TMOHSTTS.

Monnosan A.B., Menpauk C. M cTBEpIKYIOTh, 1110 JOKa3u — 11€ (paKTHYHI JaHi,
OTpUMaH1 y mependadyeHOMy KPUMIHAIBHO-TIPOLIECYAIbHUM 3aKOHOM TOPSIKY, Ha
MiZACTaBl SKUX CHITYUN, CYyI, TPOKYpOp, CIHIAYMH CyIaas 1 Cyd BCTaHOBIIOIOTH
HAsBHICTh YW BIICYTHICTh (pakTiB Ta oOOCTaBMH, IO MAlOTh 3HAYCHHS IS
KPUMIHAJIBHOTO TTPOBAKEHHS Ta MUIATal0Th JOKa3yBaHHIO [3, c. 83].

Jloka3u — 11e HepOo3pHBHA €IHICTH iX 3MICTOBHOI CTOPOHHM ((PaKTHUHUX JAHUX,
TOOTO BIIOMOCTEH, K1 JTalOTh MOJKJIMBICTh BCTAHOBHUTH (PaKTH, SKI € MPEIMETOM
JI0OKa3yBaHHsA) Ta iX MpoIeCcyadbHUX JpKepel (hopmu, 10 SBISE COOO HAICKHUN
MOPSAIOK OTpUMaHHsS (aKTUYHUX JaHuX Ta iX (ikcamii) [4, c. 180-181]. Came Takoi
JTYMKH TOTPUMYIOTHCS HAYKOBIII, 110 00’ €THAJIMCH B APYTY TPYITY.

[ Tpetst kaTeropisi mpoIeCyalicTiB TIAyMAaYUTh JOKA3H, K €IHICTh (aKTHUHUX
JaHUX, OTPUMAHMX 1 3aKPIMJICHUX y BIAMOBIHINA MpoIecyalbHii GopMi, a TaKOX X
MPOIECYATBHUX JDKEpEs, Ha TiJACTaBl SAKOI CTOPOHHW KPHUMIHAIBHOTO IMPOBAKCHHS,
CIITYUH CYIS 1 CyJl BCTAHOBIIOIOTHh HASBHICTh YW BIJICYTHICTH (DaKTiB Ta 0OCTaBUH,
10 MafOTh 3HAYCHHS I KPUMIHAIBHOTO MPOBA/KEHHS 1 IMIATAIOTh JIOKa3yBaHHIO,
Ta sSKa BHU3HAHA JOKAa30M YIIOBHOBaXCHHMH CYyO’€KTaMU IOKa3yBaHHS, CIITUYUM

cyaaero Ta cynom [5, c. 16].
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Ha namy nymky, npyra mo3uilis € HalOUTBII CIAYIIHOK, OCKUIBKHU MPOIeCyallbH1
JDKepena JOKa3iB € Hl 4YMM IHIIMM, SIK HPOLECyaJbHOIO (OPMOIO ICHYBAHHS 1
30epiranHst BioMocTedl mpo (akTH K JO0Ka3iB y KpHMiHaJIbHOMY mpoieci. bes
BTUICHHS B LII0 MpolecyanbHy GopMmy, (pakTUUHI JaHI HE MalOTh 3HAYEHHS JI0Ka3y.
[linTBEpIKEHHAM JAHOTO APTYMEHTY CIYTye CyIOBO-EKCIepTa IISJIbHICTh, B AKIN
BUCHOBOK €KIEpTa BUCTYIIAE KEPEJIOM JIOKA31B Y KpUMIHATBHOMY MPOBAJKEHHI.

Mertoro excrnepTHOi JISIIbHOCTI € BUSBICHHSI TOKA30BUX (DaKTiB, B pe3yibTaTl
3aCTOCYBaHHS 0 00’ €KTYy AOCHIPKEHHs CIEeliajJbHUX MI3HaHb. 30KpeMa OTpUMaHi
i 4ac MPOBEACHHS €KCIIEPTHU3M BUCHOBKHM € JKEpellaMM JI0Ka3iB, a (akTUYHI JaHi
i 9ac MPOBEIEHHS CKCIEPTHU3H OTPUMYE HE OE3MOCEpPEeNHBO CIITUUi, SK Ie Mae
MICIIE IT1J1 Yac MPOBEJCHHS CJIIIUMX (PO3IIYKOBUX) JIiH, @ €KCIEePT Y BIAMOBITHOCTI J10
TIOCTaBJICHHUX 3aBJIaHb.

AsepbsiHoBa T. B. 3a3Hauae, 1m0 J0Ka30BE 3HAYCHHS BUCHOBKY EKCIEpTa
OIIIHIOETHCS HE TUIBKH 31 CTOPOHHU HOTO 3MICTY, ajie 1 CyBOPOro JOTPUMAHHS MOPSIIAKY
3a]lydeHHsS €KCIepTa Ta TMPOBEIEHHS EKCIEePTU3H, MOPYIICHHS SKOTro Mo30aBisie
BUCHOBOK €KCIepTa JI0Ka30BOr0 3HauyeHHsA. Tak, HampukiIaa, CyAOBIM MpakTHIlI
BIJIOMI1 YMC JICHHI BUIIQJKHM BIIXWUJICHHS BUCHOBKY EKCIIepTa SK JPKEpesa JI0Ka3iB Ha
Tid TIACTaBi, IO €KCIEePT IMPH OOIPYHTYBaHHI CBOIX BHCHOBKIB BHHIIOB 3a MEXi
CBOiX 3HaHb 1 MPHUCBOIB co01 HenmpuTaMaHHI (YHKIT CyIOBHX 1 CIiAYMX OpTaHIB 3
OIIIHKM HAsIBHUX Y CITpaBi JI0Ka3iB [6, c. 33]

[Ipote, HEe € BUKIIOYEHHSM, 110 BHUCHOBOK EKCIEPTa, SKI 1 OyIb-SKUI 1HIIHIA
7I0Ka3, MOXXE€ BHSIBUTHUCh CYMHIBHUM a00 HaBiThb HEBIPHUM 3 PI3HUX MPUYHUH.
Hampuknan, excrepTy MOXyTh OyTH HaJaHi HENpaBWIbHI JaHi a00 HEHaNeXHi
00’extn. Takok MoOXXe BHUSBHTHCH HEJOCTATHHO HAMIMHOI BHKOPHUCTaHA HUM
METO/IMKA, 1, HaBITh E€JIEMEHTAPHO, EKCHEPT MOXKE MPUIYCTHTHCS TMOMUJIKH, IO
PiKO, ale 3yCTpivyaeThes B eKCNEpTHIN mpakTuili. OTxe, eKCIEPTHUI BUCHOBOK, SIKi 1
OyIb-sSKWA IHINMUK JTOKa3, Mepe] THM, SK OyTH BHKOPHUCTAHWM, TMOBUHEH IIIJISATATH

peTebHOMY Ta BCEOIYHOMY aHATI3Y 1 OLIHIIL.
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BaxnuBuM HampsiMOM BHKOPHCTAHHS BHCHOBKIB €KCIEpTa € OOTpYHTYBaHHS
MpOIECyaIbHUX PIIIEHb, K1 € TOJOBHOIO, BUBHAYAIBHOIO JJAHKOIO MPaBO3aCTOCOBHOL
TisIbHOCTI. BUKOpHCTaHHSIM pe3ysIbTaTiB €KCIIEPTHUX JTOCTIIKEHb B MPOLECYATIbHUX
PIIIEHHAX € BiJOOPa)KeHHS Y BIAMOBIAHUX IMPABO3aCTOCOBHUX aKTaxX OI[IHEHOI i
nepeBipeHoi iHdopmallii, BCTAHOBJIEHOI eKcliepToM. B mponecyanbHOMY JOKYMEHTI
(ct. 110 KIIK Ykpainu) NOBUHHO HE TUIBKM BKAa3yBaTH Ha MPOBEJACHHS €KCIEPTU3H,
a i HAaBOJMUTH OI[IHEHI, MMEePEBIPEHI Ta MPUNHATH SIK JI0Ka3 BCTAHOBJIEH1 €KCIIEPTOM
(dakTH, MmO CTOCYIOThCS KPHUMIHAJIHHOTO TPOBADKEHHS Ta SKi OOIPYHTOBYIOTH
NPUIHATE YIIOBHOBAXXEHOIO 0CO00I0 MpoliecyaabHe pieHHs [7, c. 20].

[Ile omHMM HampsSMOM BHUKOPHUCTAaHHS BHCHOBKY e€KcrepTra € (opmyBaHHS
KOMIUIEKCIB JIOKa3iB, SIKI BIJIPI3HAIOTHCA y CTOpPiH OOBMHYBaueHHs 1 3axucty. Ha
OCHOBI TMIEPEBIPKH Ta OIIHKH JOKa31B, MPEACTABICHUX OOBUHYBAYEHHSM 1 3aXHCTOM,
a TaKOX JIOJaTKOBO OTPUMAaHUX (AKTUYHHX JaHUX Y TOMY YHCII 3a JIOTIOMOTOIO
excriepta cyn (opMye CBOIO CaMOCTIHHY CHCTEMY JOKa3iB, IO € TiACTaBOIO
CYJIOBOTO PIIlIEHHA 1 3HAXOAUTh BUPAKEHHS B CYyJIOBOMY BUPOKY 200 yXBalli.

Omxe, A0Ka3u y KpUMIHAIBHOMY MPOBAKEHHI SIBISIOTH COO0I0 HEPO3PUBHY
€IHICTh iX 3MICTOBHOI CTOpPOHM — (AKTUYHUX JaHUX, IO JAlOTh MOKJIMBICTDH
BCTAHOBUTH OOCTaBMHH, SIKI € MPEIMETOM JOKa3yBaHHA, Ta iX MpOIeCyaTbHUX
JoKepes — GopMHU, IO SBJISIE COOOK BCTAHOBJIICHUH KPHUMIHAJBHUM IPOIECyaTbHUM
3aKOHOM TMOPSAOK OTPUMaHHA IMX (aKTUYHUX JaHUX, BKJIIOYAIOYM 1 iX
npolecyanbHy (ikcarriro.

CporogHi CyJOBO-€KCIIEPTHA MISUIBHICTH y 3B’SI3KYy 13 3MIHAMHU CYCHIJIBHOTO
KUTTSI, CTPIMKUM PO3BUTKOM CYYaCHHUX 1H(QOPMAIIHHUX TEXHOJIOTIH, M0 MTPU3BOIUTH
70 MOJEpHi3aIlli 3J0YMHHOI JISUTBHOCTI MOTpeOy€e TEOPETHYHOTO OCMUCICHHS i
MOHSATTSI, CYTHOCTI, 3aB/laHb, BU3HAYCHHSI HAPSMIB PO3BUTKY Ta yIOCKOHAJICHHS.

Crmcok miTepatypu:
1. KuctskoBckuit A. ®@. O011as 4acTh YroJIOBHOTO CYJOMPOU3BOJICTBA: JEKIIUU

1874 r. Kues, 2005. 118 c.

264



Hanpsamu peghopmysannsn kpuminanvnoi ocmuyii 8 Yxpaini

2. KpuMiHanpHUil mpoLecyalnbHUH KOAEKC YKpaiHu: 3akoH YKpaiHuM BiJ
13.04.2012 POKY Ne 4651-VI1//BepxoBHa Pana VYkpainun.URL:
https://zakon.rada.gov.ua/laws/show/4651-17 (nata 3Bepuenns: 15.02.2020)

3. Monnosan A.B., Menbauk C. M. Kpuminansauii nponec Ykpainu. Kuis,
2013. 368 c.

4. I'pomeBuii }O. M., Tamiit B. S. , Tymansan A. P. ta iH. Kpuminanbuunii
npoiiec: miapyuHuk / 3a pen. B. S. Tamis. Xapkis, 2013. 824 c.

5. [Moropeupkuit M. Teopiss KpUMIHAJIBHOT'O MNPOLECYaTbHOTO JOKA3yBAaHHS:
npo6nemHi nutanss. Ilpaso Ykpainu. 2014. Ne 10. C. 12-23

6. ABeppsiHoBa T. B. CyObexkThl dKCIEPTHOM AesATENbHOCTU . Becmuuk
kpumunarucmuku. Mocksa, 2001. Beim. 2. C. 29-37.

7. 3eneneuxuii B. C., I'muackas H. B. Teopus um npaktuka 000CHOBaHUS

peuIeHnid B yroJIOBHOM npoluecce YKpauHbl. Xapbpkos, 2006. 336 c.

TerepaTuuk I'.K.,

3aBigyBay Kadeapu KpUMiHAIBHOTO TPOIIECY,

KaHIUAaT IOPUINIHIX HAYK

(Ooecvkutl Oeporcasnull yHieepcumem 6HYmMpIUHIX cnpas)

IHCTUTYAJIBAIIA KPUMIHAJIBHOI'O ITPOBA/I’KEHHS, 11O
3IIACHIOETHCS Y HAJIBBUYANWHUX MPABOBUX PEXKUMAX

VY 2014 poui B Ykpaini BigOyiace OKymnailisi OKpeMHX TEPUTOPIA Ta MOYATOK
ATO (auni — OOC), sKi TpuBaTh yxke moctuil pik. ¥ 2020 poii Bechb CBIT Ta
VYkpaina, 30kpema, MoCTalu nepe HOBUMHU BUKIMKAMH, TTOB’ I3aHUMH 13 MTAHIEMIEI0
covid-19. Ili comiaabHO-TIONITHYHI 3MIHH TOPKHYJHUCS YCiX cep KUTTEXISUTBHOCTI,
HE CTaJia BUKITIOYCHHM 1 chepa KpUMIHATIBLHOTO CY/IOYMHCTBA. B TOi ke 9ac, HOpMH,
SK1 PEryJIOI0Th 3M1MCHEHHS MPOBA/HKCHHS y HAI3BUYANHUX MPABOBUX PEKUMAX, JI0
SAKAX MU BIIHOCHUMO TMPOBAKEHHS N[00 KPUMIHAJIBHUX MPaBOMNOPYLIEHb, SIKi
BUMHSIOTBCS HAa OKYIOBAaHMX TepUTOPIAX, B 30HI mpoBeneHHs OOC, B yMmoBax

BOEHHOI'O Ta HAJ[3BUYAMHOIO CTAHIB 1 CUTYyalliil, MICTATbCS Y PI3HUX HOPMATHUBHO-
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npaBoBUX akTax. llepen HaMu MoCTaso MUTAaHHA WIOAO IHCTUTYyami3alii HOPM, IO
pPETJIaMeHTYIOTh 3MIMCHEHHS KPUMIHAJIBHOTO TPOBA/DKCHHS Y HAJI3BUYAMHHX
MIPABOBUX PEKUMAX.

3a3HayrMo, 1IO0 y CBOiM JucepTaliiHii poOoTi Ta MOHOrpadii 10 LBOTrO
nuTaHHsA yke 3Bepranacs O. B. JlazykoBa, ogHaK HONPH aKTyaJlbHICTh 3a3HAYEHOT
npo0OJieMr BOHA 3aJIMIIAETHCS 11032 MIMPOKOI0 YBArok BYCHUX Ta 3aKOHOTBOPIIIB.

Ha cporoanimHii J1eHb OCHOBHI HOPMH, fKI TOB’S3aHi 13 31MCHEHHSIM
KPUMIHAJIBLHOTO TPOBA/DKCHHS Yy BUIIC3a3HAYCHWX HAJA3BUYAHHUX IPABOBUX
pexumax MICTAThes Y po3auil 1X-1 «OcoOnuBuii pekuM A0CYI0BOTO PO3CIITyBaHHS
B yMOBaX BOEHHOTO, HaJ3BUYaHOrO CcTaHy abo y pailoHI TPOBEIACHHS
AHTUTEPOPUCTHYHOI omeparlii», Skuil ckiaagaeTbes 3 oaHiel c1. 615 KIIK Ykpainu,
OKpeMi HOpMHU MICTATbCA y 3akoHi Ykpainu «IIpo 3abe3nedenHs mpaB i1 cBOOOJ
IpOMaJIsH Ta MPABOBUI PEKUM HA THMYACOBO OKYMOBaHIN TepuTopii Ykpainm» [1],
3akoni Ykpainu «IIpo 3aificHEHHsS MpaBOCYI/Isl Ta KPUMIHAJIBHOTO MPOBAIKEHHS Y
3B’SI3KYy 3 MPOBEACHHSIM aHTUTEPOPUCTHUHOI omepamii» [2], 3akoni Ykpainu «IIpo
60poTh0Y 3 Tepopu3Mom» [3] Ta AESKUX 1H. HOPMATUBHO-TIPAaBOBUX akTax. [lutanus,
OB’ s13aH1 13 31MCHEHHSIM KPUMIHAIBHOTO CY/JOYHHCTBA B YMOBAaxX KapaHTUHY, Oyiu
JaCTKOBO BpeTyJIbOBaHI MUIsixoM aomoBHeHHs [lepexinuux nonoxensb KIIK Ykpainu.

O. B. JlazykoBa Ha mifcTaBi aHali3y JIyMOK IIPaBHHUKIB JIOXOJIWTH IO
BUCHOBKY: «llo€THaHHS ICHYIOUMX aBTOPCHKUX TMO3MUIIIM B OAWH JIOTTYHHK OJIOK
JI03BOJISIE HABECTHW HAWOUIBIN y3arajdbHEHE BH3HAYCHHS IHCTUTYTY IIpaBa, SKe
IHTEPIPETYEThCS SIK  CYKYIHICTH HOPM, MIO0 PEryJIIOI0Th OJHOPIAHI CYCHIIbHI
BiTHOCWHH, 00’€aHaHI MpeaMeTHO-(pyHKIioHampHUMH 3B s3kamu. [1[o cTocyeThcs
IOPUANYHIX KPUTEPIiB IHTETpallii HOPM B IHCTUTYT IIpaBa, TO OUIBIIICTH AOCTITHUKIB
BKa3yIOTh, M0 IHCTUTYT MA€ BiAMOBIJATH TaKMM OCHOBHHM O3HAKaM: OJHOPITHICTH
(baKkTUYHOTO 3MICTY; IOPUIUYHA €THICTH MPABOBUX HOPM, IO OO’ €IHAHI CIUTBHAM
MPEIMETOM pEryJIOBaHHS; BIIHOCHA CaMOCTIHHICTH, crnenudika MpaBOBOTO
perymioBanHs» [4, c. 37 — 38]. Iloromxyrounch 13 BUEHOI, MM XOUE€MO 3BEPHYTH
yBary Ha iile OJHy JOCUTh OOIPYHTOBAHY Ta IIKaBy KOHIIEMI[IIO, sIKa BIABOJUTH HAC

B/l COPUMHATTS 1HCTUTYaIi3alil JIUIIE SIK IPaBOCTBOPIOOYOro sipuiia. [Ipubiunuku
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11€1 KOHIETIIIT CIIPaBeIJIMBO 3a3HA4YaloTh, 1110 HA TPOTUBATY KOHIEMIIIT (hopmaizarii
IHCTUTyalli3alli, J€ CTBOPEHHS MpPaBOBUX IHCTUTYTIB 3aJIEKUTh BII  BOJI
3aKOHOJABL, MPUXOJIUTh KOHIEMNis HePOopMaIbHOi IHCTUTYali3allili, B OCHOBI SIKOT
JeXaTh caMmi MPaBOBIIHOCUHU, 5IK1 00’ €IHYIOTbCS B IHCTUTYT 32 CHCTEMHOIO O3HAKOIO
[5, c. 37 82; 6, c. 225; 7, c. 41]. Takum ynHOM, (popMasibHA CTOPOHA LIUX IHCTUTYTIB
CKJIQZAETHCSI 3 HOPM, SIKI MICTSTBCS Y PI3HUX HOPMATUBHO-TIPAaBOBUX akTax [8, c. 40].

Opni€lo 13 BaXJIMBUX NEPEIyMOB I1HCTUTyaml3alii € CHIBBIJHOIICHHS
npeIMeTy Ta METOJy TPaBOBOro peryitoBaHHsA. OCh Ha IIbOMY MH XOYE€MO 3pOOUTH
OKpEeMHUI akKIEeHT. AJKe HaJ3BUYaiiHI MPaBOB1 PEeKUMH OOYMOBJIEHI cepell IHIIOTO
KOMILJIEKCOM METO/I1B, 3aCO0IB Ta MPHUHOMIB CHEIIaIbHOTO MPABOBOTO PETYIIOBAHHS.

KpuMiHanmbHi MpoOBaJKEHHS, IO 3IIHCHIOIOTHCS B YMOBAax HaJ3BHUYAWHUX
NPABOBUX PEKHUMIB MOXKHA OXapaKTEpHU3yBaTH SIK CUCTEMY B crerudiyHii cucTemi
IPaBOBIIHOCHH, aJ[K€ Ha BIMIHY BiJl 311MICHEHHS MPOBA/PKCHb B YMOBaX 3BUYAHHOI
KUTTEISITBHOCTI CYCITUIBCTBA, TaKl KaTeropii MpoBa»KeHb 3HAXOAATHCS Y TUIOIIMHI
IIPABOBUX CTaHIB, SIK1 PETYNIOIOTHCS CIIEIAIbBHUMUA HOPMaMH, IHITUMHU METOJaMU Ta
3acobamu. | 1ie, Ha Hally AYMKY, € TEpPIIOI0 MEePeyMOBOIO iX IHCTUTYyai3alli. AJKe
Ti METOAM, 3aco0M, NMPUHUOMHU, SKI BHUKOPHUCTOBYIOTHCS y 3BHYAWHUX YMOBaxX HE
CTBOPIOIOTH YMOB IS JIOCSATHEHHS 3aBllaHb KPUMIHAJIBHOTO MPOBAIHKCHHS,
Bu3HaueHux y c1.2 KIIK Vkpainu.

IIpu pocmiKeHH1 1HCTUTYTY SK CHCTEMH NIPaBOBUX HOPM, JIOTITYHHM Oyne
BUKOPUCTAaHHS CHHEPIeTUYHOIO IMIIXONY, SKHH JO3BOJIAE PO3IMIISANATA CYCHUTBHI
SBUINIA HA OCHOBI NMPHUHIMIIIB CaMOOpTaHizaiii cucteMm (10 MaloTh IMIJICUCTEMH).
[IpaBoBuUii IHCTUTYT SIK OyAb-SKY CHCTEMY XapaKTepU3YIOTh BITHOCHA CTaOLIBHICTH
Ta CTIAKICTh, MiI SIKOIO B TEOpli CHUCTEM pO3YMIETHCS BIACTUBICTH CHUCTEM
30epiratucs 3a O3HaKaMU ITCIIs 3MiH, BUKIMKAHUX MMEeBHUMU (hakTopamu [9, c. 96].
Ile o3Hadae, MO0 TOMpPW TEBHI 30BHINTHI (AKTOPH — TOJITHYHI, CYCHUTBHI 3MIHH,
BHYTpimHI ($akTopu, cucteMa (TOOTO KpUMIHAJIBHUN MPOIEC BIJIOMY) TOBHHHA
OyTH CIPOMOXXHOIO peaji3oBYBaTH TOKJIAJCHI Ha Hei 3aBHaHHsA. Y Teopii cuctem

icHye «e(deKT CcuHeprii» — OJHOCHPSIMOBAHICTh, IIJICCIIPIMOBAHICTh  Jii
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KOMITOHEHTIB, sIKa MOCWIIOE e(heKTUBHICTh QyHKIIOHYBaHHS cuctemu [10, c. 204]. V
KPUMIHAJIbHOMY Tpolieci (PYHKI[IOHYBaHHS KO>KHOI IHCTUTYIIIT Ma€ BIACHI 3aBJaHHS,
BOJHOYAC y CYKYIHOCTI KOXHA 3 HHMX HalpaBjieHa Ha 3a0e3leYeHHs BUKOHAHHS
3aBJaHb KPUMIHAJIBLHOTO MPOBA/KEHHS Ta JOCSITHEHHS €JIMHOI CIUIbHOI MeTH (11 MU
pO3riIAiaeMo SIK €(EeKTHBHE BUPIINIEHHS KPUMIHAJIBHOIO MPOLECYATLHOIO CIIOPY)
[11,c. 96].

AbGcomtotHo morokyrounch 3 O. B. JlazykoBor, 3a3HauyuMo, 10 HOPMH, SIKi
PETJIaMEHTYIOTh 3I1MCHEHHSI KpUMIHAIBHHUX MPOBAHKCHB 11i€1 KaTeropii BKa3yloTh Ha
«...OTHOPITHICTh iX (PAKTMUYHOTO 3MICTY, OCKUIBKA BC1 BOHU OO0’ €JHAHI CHUILHOIO
METOI0 — 3a0€3MEeYUTH MOKIIMBICTh 3[IHCHEHHS JOCYIOBOrO PO3CIIAYBaHHS 3a]UJIs
JIOCSITHEHHSI 3aKOHOJABYO BHU3HAYCHUX 3aBJlaHb HAaBITh B yMOBax Jiii OCOOJUBUX
PaBOBUX pexXUMIBY» [4, c. 39].

Jlo 1HIMX CHCTEMHHMX O3HAaK JOCIKYBAHOTO IHCTHTYTY CJiJl BIJIHECTH
HACTYITHI:

- IPEIMETOM TIPAaBOBOTO PETYJIOBAHHS € TMPABOBIIHOCUHH, IO CKJIAJar0ThCS
npu 3A1MCHEHHI KPUMIHAJIBHOTO MPOBAKEHHS B YMOBaX HAJ3BUYAMHHUX MPaBOBUX
pexXHuMax;

- IIell 1HCTUTYT XapaKTEepPU3YEThCS TEBHUMU TEMIOPAJIbHUMHU O3HaKaMH, SKi
oOyMOBJIEHI THM, IO TPOBA/KEHHS BITHOCATHCS 1O KaTeropii Takux, sKi
3MIMCHIOIOTHCS Y HaJI3BUYAHUX NIPaBOBHUX pekuMax. Ham3BuuaiiHi mpaBoOBi1 peXUMH
32 CBOEIO CYTHICTIO € BIIHOCHO TUMYAacOBUMHU. TOOTO HE BIMHOCATHCA JO KaTeropii
MOCTIHHO JIIOYHX;

- 32 TEPUTOPIATHHOIO O3HAKOIO el IHCTUTYT NOIIUPIOETHCS HAa OKYIOBAaHI
Tteputopii, Tteputopito mposenenHs OOC, tepuTopii, Ha SKUX 1€ PEKUM
HAJ3BHYAHOTO 200 BOEHHOTO CTaHy YU CUTYaIIii;

- 0COOJIMBHUM JIJIsI HAJ3BUYAWHUX CTaHIB MEXaHI3MOM MPABOBOTO PETYITIOBAHHS,
y SIKOMYy 3aco0M MpPaBOBOTO PErYyJIOBaHHS MalOTh CHEeUU(pIYHE TOEJHAHHS, IO
MOSICHIOEThCS IHIIMM OajaHcoM NyONIYHUX Ta MPUBATHUX IHTEPECIB, a TaKOX
HEMOXJIMBICTIO BHUKOPUCTAaHHS OKPEMHUX IMPaBOBUX 3aco0iB JJisl pPEryitoBaHHS

BIIHOCHMH y HaJA3BHYAaWHHUX IMPABOBUX PEKUMax Ta HEOOXIIHICTIO 3ampOBaKEHHS
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cremiabHUX 3aco0iB, y T.4. 3MIHM HIAXOJIB JJI1 3aCTOCYBAHHS MPOLIECYaJTbHUX
3aco0iB (1le¢ MIATBEPIKYETHCS OCOOJMBUM TOPSIKOM BHU3HAYEHHS TMIACIIAHOCTI,
NpOBEJCHHS TpOIeCyalbHUX [iii Ta 3acTOCYBaHHS 3axOJiB 3a0e3leueHHS
KPUMIHAJIBHOTO TMPOBA/KEHHS, CINEUU(PIKOI0 MOBHOBAXEHb OKPEMHUX CYO’ €KTIB,
BIIMIHHOIO BiJ 3arajJibHOTO TOPSAKY 3A1MCHEHHS KPUMIHAJIBHUX MPOBAJKEHb,
cnenu@iKo BU3HAYEHHS MIJCYIHOCTI Ta 3AIMCHEHHS CYJOBOTO pO3IJISIAY, OUIbII
IIMPOKKM BHKOPUCTAHHSIM mporeaypu in absentia ta in.)

Ha mwamy naymKy, HaBelIEHI apryMeHTH JOBOJSTH, IO HepopMaibHa
IHCTUTYyaJTi3allisl KPUMIHATBLHOTO TPOBA/DKEHHS B YMOBaX HAaJ3BHYAWHHX MPABOBUX
CTaHiB yxe BigOynacs. OqHak, aHaIi3 KPUMIHAJIBHUX MPOBAJKEHb, BIACHUN JTOCBIJ
pO3CITilyBaHHS KPUMIHAJIBHUX IPOBA/PKCHh B YMOBaX HaJ3BHYAMHHX IPABOBHUX
PEXHUMIB BKazye Ha Te, IO BIICYTHICTb HOPMATHUBHOI IHCTUTYalli3allli He CIpusie ixX
e(eKTUBHOMY PpO3CIilyBaHHIO Ta CYJOBOMY po3risiay. KpiM Toro, 3akoHOZaBYO
HEBUPIIICHUMU 3aJIUIIAETHCS IUPOKE KOJO MUTAaHb, MOB’A3aHUX 13 JOCIIIKYBaHOIO
npo0JieMor0, SIKi MaloTh 3HAWTH BU3HAUEHHA caMe€ B OKPEMOMY HOPMAaTHBHO
3aKpIJICHOMY  KPUMIHAIBHOMY  MpoIllecyadbHOMY  1HCTUTYTI  «KpumiHanbHe
NIPOBAKEHHS B YMOBAaX HA/I3BUYAHUX MPABOBUX CTaHIBY.

Cnucok niTepatypu:

1. Tlpo 3milicHeHHs TPAaBOCYAMsl Ta KPUMIHAIBHOTO MPOBAKEHHS Y 3B’SI3KY 3
NPOBEJICHHAM aHTUTEPOPUCTUYHOI omepalii : 3akoH Ykpainu Big 12.08.2014 p. Ne
1632-VII. Bioom. Bepxos. Paou Yxpainu. 2014. Ne. 39. Cr. 2009.

2. Ilpo 3abe3nedeHHs mpaB 1 CcBOOOJ TpPOMaAsiH Ta MPABOBHH pPEXHM Ha
TUMYACOBO OKYMOBaHiil Teputopii Ykpainu : 3akon Ykpainu Bim 15.04.2014 p. Ne
1207-VIl. Od¢iyitinuii éicnux Yrpainu. 2014. Ne 36. Ct. 957.

3. IIpo 60poTrOy 3 Tepopusmom : 3akoH Ykpainm Bim 20.03.2003. Ne 638-1V.
Bioom. Bepxos. Paou Yxpainu. 2003. Ne. 25. Ct. 180.

4. JlazykoBa O. B. OcobnuBuii peKUM JOCYJAOBOTO PO3CIIAyBaHHS B yMOBaX

BOEHHOT'O, HAJ3BHUYANHOrO cTaHy a00 y pailoHI NPOBEACHHS AHTUTEPOPUCTUUHOL
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omeparlii 1uc. ... Ka#ia. opua. Hayk : 12.00.09 / XapkiB. Hau. yH-T iM. Sp. Myaporo.
X, 2018. 276 c.

5. Benenun B. C. BnusHue mnpaBONOHMMaHUS Ha CTAHOBJIEHUE M Pa3BUTHE
MHCTUTYTOB POCCUHCKOrO MpaBa (Ha MpuUMepe MAaTEHTHOrO Npasa) : JAMC. ... KaHJI.
opua. Hayk. Bnagumup, 2007. 264 c.

6. AxmeroBa I. 3. CucremHas opraHuzaiuss HWHCTUTYTOB POCCHUUCKOTO
noroBopHoro npasa. Kazawnckas nayka. 2013. Ne 9. C. 224 — 227..

7. Kypoukun A. B. Konuenr «mpaBoBas HHCTUTyallM3alUs» W €ro
cojiepkanue. AxkmanvbHvie npoo.iemsl poccutickoz2o npasa. 2016. Ne3 (64). C. 39 — 47.

8. ®orenscon 0. b. Msarkoe mnpaBo B COBPEMEHHOM IPaBOBOM JAHCKYypCE.
Kyprnan poccuiickozo npasa. 2013. Ne 5. C. 37 — 48.

9. AprtioxoB B. B. O6mas teopusi cucrem: Camoopranusanus, yCTOH4MBOCTb,
pazHooOpaszue, kpusuchl. M.: Kamxnbiil 1oM «JIubpokom», 2009. 224 c.

10. MamniBnensr E. €. BrnacTuBOCTI KpUMIHQJIBHOI MTPOIECYyaIbHOI CHCTEMH
VYkpaiau sik CKJIaJIHOI coIlianbHO1 cucteMu. Ilpaso i cycninbcmeso. 2014. No2. C. 202
— 206.

11. Terepsatuuk I'. K. VHidikamis ta gudepeHiialis mporecyaibHoi GopMmu:
CHHEPreTHYHUIM miaxin. Bepxosencmeo npasa. 2017. Nel. URL: http://sd-
vp.info/2016/unifikatsiya-ta-diferentsiatsiya-protsesualnoyi-formi-sinergetichnij-
pidhid/.
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Yeyean A.O.,
kypcanT Il kypcy pakynabTeTy H10CyI0BOTO PO3CIIyBaHHS
(Aninponemposcokuil Oeporcasnuil yHigepcument 6HYMpIuIHIX cnpas)

Jlazapesa /I.B.,

CTaplIuii BUKIJIaay Kadeapu KpUMiHAIBHOTO MPOLECY,

KaHJAUJAaT IOPUINYHUX HAYK,

([Aninponemposcokuil Oeporcasnuil yHigepcumen 6HYMpIUHIX Cnpas)

1010 3ABE3INEYEHHS 3ACAJIU 3SMAT AJIBHOCTI B
KPUMIHAJIBHOMY CYJOYUHCTBI

3 MeTOr0 3a0e3MeUeHHs TOBHOTO Ta HEYIEPEHKEHOTO CYI0BOTO PO3TIISTY CIIPaB
KpuMiHaneHu TIporiecyalbHIA KOJACKC YKpaiHu 3aKpilluB OJHY 3 OCHOBOITOJI0KHHUX
3acaJl KPUMIHAJIBHOTO TMPOIECy, sKa TNpUTaMaHHAa KOXHIA TIpaBOBIH Jepxkasi,
3MmarainpHicTh. CydacHa TpaBoBa JepikaBa MOKJIaJae Ha ceOe OOOB’SI30K HE JIMIIE
IIOBHOT'O Ta HEYIIEPEHKEHOTO CYI0BOT'0 PO3IIISTY, a M 3aXUCT OCHOBOTIOJIOKHUX TIPaB
Ta CBOOO] KO)KHOT'O IPOMAJISTHUHA.

Crnin 3ayBaKUTH, 11O B TeMEpilmiHIM 4yac B YKpaiHi (popMyeTbes myOJIIUHO-
3MarajJpHUM XapakTep KPUMIHAJIBHOTO TMPOIEeCYy, SAKUH XapaKTepusye 3acaiy
3MaraJibHOCTI SIK T€, 1[0 CTOPOHHU KPUMIHAJIBLHOTO MPOIIECY B IPaBi BUIbHO MOJIaBaTH
710 Cy/y CBO1 JIOKa31 Ta JOBOJUTH MeEPe]] CyI0OM iX MEePEKOHINBICTb.

3aig OUTHII KpaIIoro PO3YMIHHSA 3acad 3MarajibHOCTI MH BBaXXaeMO 3a
HEOOXI1JIHEe 3BEPHYTHUCS 10 BITUYM3HSIHOI JITEpaTypu Ta MpOaHai3yBaTH TBEP/KCHHS
HAyKOBIIIB 3 IPUBOIY CYTHOCTI Ta 3HAYEHHS 3aCajii 3MarajibHOCTI B KpUMIHAIIbHOMY
nporecy. 3okpema, B.M. TepTuiHuk BBaXkae, 0 3aJj1s KPAIIOoro po3yMiHHS 3acajIu
3MarajbHOCTI BapTO BPaxOBYBaTH B3arajli CyTHICTh 3acaji KpUMIHAJIBLHOTO IMPOIIECY.
[omo 3maransHOCTI, TO TepTUIITHUK BKA3ye, M0 3MarajibHICTh BKa3ye Ha TOJI0KCHHSI
Cy0’€KTIB y KPUMIHAIILHOMY TIPOIIECi, 3aKpIMUIOE iX 3aKOHHI MpaBa Ta IOPUIUYHI
ob6oB’s3kH [1, c. 351].

Came TepMiH «3MarajbHICTB» O3HAYa€ MPOIEC 3MaraHHd MK oco0amw, SKi
HaMararThCs MEPEKOHATH TPETI0 0CO0Y Yy CBOiM MPaBOTI Ta MEPEBEPUIUTH IHIIOTO

y4acHUKaA y Oyab-sKiil cepi KUTTENISIIBHOCTI.
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3MarajapHICTh XapaKTepHa THM, 10 OOBUHYBaueHHs BiajauieHo Bia cyay. Cya B
JAHOMY BHUIIQJKy JMILE BHpINIye CHOpaBy MO CyTl. A CTOpOHM, TaKl, SK:
OOBMHYBAU€HHS 1 3aXWUCT HAAUIEHI PIBHUMHU IpaBaMH Ta OOOB’A3KaMH 3aJJIs
BIJICTOIOBaHHS CBOiX 3aKOHHHUX MO3ULIMA. Takox 3acama 3MarajbHOCTI O3HAyae
aKTUBHY Y4acTh Y JIOCIIPKEHH1 0OCTaBUH KPUMIHAJIBHOI CIIPABU NEPEN CYJIOM, IKUI
HAJUICHH TIOBHOBA)KCHHSAM II[OJI0 BUHECEHHS OCTATOYHOTO BHPOKY 3 TPHBOIY
KpUMIHAJIBHOT cipaBu. [2, ¢. 345].

[IpoananizyBaBIlM OCHOBHI TBEP/KEHHSI CTOCOBHO 3acajJy 3MarajlbHOCT1 MU
BBa)Ka€EMO 3a HEOOX1HE BUAUIMTH OCHOBHI O3HAKH 3acaaIyu 3MarajibHOCTI:

® PO3MOJLI POJIeH, a caMe: CTOpOHA OOBMHYBA4YEHHS 1 CTOPOHA 3aXHUCTY, fKI
HaJICH1 PIBHUMH IIpaBaMH Ta 000B’ I3KaMU 331715 BIJICTOIOBAHHSI CBOIX TMO3HUIIIHN;

® CyJ € HE3aJIeKHUM apOITPOM, Ta HE BTPYUAETHCS Y MPOIIEC TOKa3yBaHHS.

3 MeTO BWJIUICHHS 3HAYYIIOCTI CIIPABEIJIMBOTO Ta HEYNEPEIHKEHOTO PO3TIIS Y
cinpaB Ta cyny B KoHBeHIIli mpo 3axucT mpaB JIOJWHUA 1 OCHOBOMOJOKHUX CBOOOJ
3aKpINHIA OCHOBOIOJIOKHY HOPMY, 3T1THO 3 AKOIO 3JIIMCHIOETHCS CYIJOUYHMHCTBO B
€BponeiickkoMy cyii 3 ipaB JroAuHN. CTOpOHaM CYJIOBOTO MPOLIECY PO3’ ICHIOIOTHCS
BC1 apTyMEHTH 3a 1 MPOTH, SKI BOHU B MPaBl JOBOJAUTH a00 CIIPOCTOBYBATH.

[lomno €Bpomneicbkoro cyAy 3 MpaB JIOAUHHU, TO BApTO 3a3HAYUTH, L0 3acaja
3MaraJibHOCT1 Yy BHINIE3a3HAYCHIN 1HCTAHINI TPYHTYEThCS HacamIiepe] Ha PIBHOCTI
CTOpIH Tepea 3aKOHOM 1 CyJOM, IO Ha Hamly AYMKY € 3HA4YHOI IEpeBaroro
3MaraabHO1 JOPMHU CYyTOYMHCTBA.

SIckpaBo JEMOHCTpYE 3acaay 3MarajibHOCTI B KpUMIHAIBHOMY TMPOIIEC] MOHSATTS
«cynoBi paebatu». JlaHe TOHATTA BKIOYae B ce0e MOXKIUBICTH CTOPOHU
O0OBHHYBAU€HHS Ta CTOPOHU 3aXHCTY IMOBHOIIIHHO Ta 0€3 MepenIko 03HalOMUTHUCS 3
yciMa maTepiaiaMu, JOKa3aMH Ta 3ayBaKCHHSIMH IIMOJO0 CIPaBU IO BITHOIIECHHIO
onuH 10 oxHoro. Ilim wac cymoBux ne0aTiB CTOPOHM BUCTYMAIOTH 3 MPOMOBAMHU, B
SAKUX BOHH JOCHI/DKYIOTh TOJAaHI OJWH OJHUMH JOKAa3W 1 JAlOTh iM IOTMEpEaHI0
OITIHKY.

Ha »anp, He y BCIX BUMaJKaX MOKJIHWBO MPOBOJMWTH CYAOBI JeOaTH, 30Kpema,

SIKIIIO TIICYIHUI BIIMOBJISIETHCS BiJ CTOPOHH 3aXHCTYy a00 SKIIO MPEJACTABHUK OJHIET
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31 CTOpIH HE MOKE€ MAICTaTUCs 3ally CYAOBUX 3aciiaHb y 3B’SI3KYy 3 OCOOHCTUMU
npobiemamMu a00 IHIIMMHU >KUTTEBUMHU OOCTaBUHAMHU, 30KpeMa, 3apa3 JIOCUTh
PO3MOBCIOKEHOIO MPUUMHOIO HESBKM Ha PO3IIISAN CIPAaBH € KapaHTHH, TOOTO 0e3
OJTHOTO 3 TIPEICTAaBHUKIB CTOPIH CYAOBOTO Mpolecy Oyne HEMOXXIUBO IMPOBECTH
cynoBi naebaTu, Ta 3acaja 3MarajJbHOCTI B3araji HE BPaxOBYEThCS, IO 3HAYHO
MOPYIIY€e TPUHIIUI PIBHOCTI MEPE 3aKOHOM 1 CYJIOM.

CTOoCOBHO BHUpINIEHHS BHIIE3a3HAYEHOI MPOOJIEMHU 3aKOPJAOHOM, 30KpeMa B
OinnsHAll BXE OCUTh TPUBAIUN Mepioa (PYHKIIOHYE MOKIIMBICTH MPOBEACHHS
BIZICOKOH(EPEHIIli CYJOBOr0 3acijaHHs, IO JIO0 peyl perjaMeHTOBaHe Ha
3aKOHOJJaBYOMY PiBHI.

VY miicyMKy, BapTO 3a3HAYUTH, 110 BiJCOKOH(EPEHIls € T0CUTh e(hEeKTUBHUM
BapiaHTOM BHUPIIIEHHS BUIIE3a3HAYCHOTO TIPOOIIEMHOTO MUTAHHS, OCOOJIUBO B MEPioJ
KapaHTHHY, aJie [1e TOBUHHO OYTH perIaMeHTOBAHO Ha 3aKOHOIABUYOMY piBHI. 3aiis
30epeKeHHs 3acajiid 3MarajlbHOCTI Ta JOTPUMaHHS OCHOBOIIOJIOKHUX MPaB 1 CBOOOT
IrpOMaJisiH, 30KpeMma, PIBHOCTI Iepell 3aKOHOM 1 CYJIOM KOXKHOTO HEOOX1IHO
BIIPOBAIUTU TOHATTS «CYIOBHUX J1€0aTiB» y CyIOBUHM MPOIEC, K 3BUYANHE SIBUIIIE,
HaBITh, SKIIO TMPEJICTABHUK OJHIET 31 CTOPIH HE B 3MO31 MpHOYTH O 3aIU CYTOBUX
3aciaHb, II€¢ MOXXHa 3pOoOWTH 3a JOMOMOIrO BileoKoH(epeHIii, sKa Oye
perilaMeHTOBaHa Ha 3aKOHOJaBYOMY PiBHI, Ta MaTUMe OQiIliifHe 3aKpIIUICHHS B yCiX
IpoIEeCyaTbHUX JOKYMEHTAX.

Crmcok miTepatypu:

1. Kpuxmusenp J[.€. BrineHHs 3maraJibHOi MOJeNl KPUMIHAIBHOTO
cynounHcTBa y KpuminansHOMY mporecyaibHOMY Kojaekci Ykpainu. [lopiBHsIBHO-
aHamitnaae mpaso. 2013. — Ne 3-1. — C. 349-354. URL: http://www.pap.in.ua/3—
1 2013/9/Krykluvets%20D.Ye.pdf. (nara 3epuenns: 10.05.2020)

2. SInosewka O.I'. 3micT 3acanu 3MaraiabHOCTI Ta MPABOBI YMOBH i peai3allii B

KpUMiHaITbHOMY TpoBaykeHH1. Jepxasa 1 mpaso. 2013. — Bum. 59. — C. 343-349.
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IDoctak K.P.,
3100yBay BUIO1 OCBITU
(JlvgigcoKuil Oeporcasnuii yHigepcumem 6HYmMpIiuHix cnpas)

3ANPOBAIKEHHSI MEJIALIT B YKPATHI SIK HAIIPSIMOK 3AXUCTY
HENMOBHOJIITHIX

[IpaBomnopyiiieHHs] HETIOBHOJIITHIX Ta MOB’S3aH1 3 HUMU 1HIII HETAaTHBHI SIBUIIA
HaOyIM y Hamiid KpaiHi XapakTepy COLIaJbHOTO SBMINA, 10, BJIACHE, 3YMOBIIOE
HEOOXIIHICTh aKTWBi3alii MPO(UIAKTUKM Ta MTPOTUAIT MPABOMOPYLIEHHSAM Y
TUTIYOMY cepefoBHImi. SIK po3moBigae IUpPEKTOpka PerioHampbHOro IEHTPY 3
HaJlaHHs 0€30IUIaTHOI BTOPUHHOI MpaBoBOi gormoMoru B Opjeckbkiit o6acti CeiTiiaHa
KtimHaa, HeMOBHOMITHI MIO3PIOBaH1 HE 3aBXK/M HAJICKATH 0 BPa3JIMBUX KaTETOpin
HaceneHHd. € MiTH 13 3BUYAWHMX CIMEH, SKI TOTPAaIUIAIOTh B HEBAAIHMM 30ir
00CTaBHH, 1 HE YCBIJIOMJIFOFOUHM BCIX HACIIiJKIB, MOPYIIyIOTh 3aKkoH [1]. Came Tomy €
notpeba B IIUPIIOMY 3aCTOCYBaHHI TaKUX 3axOJliB BIUIUBY Ha HEMOBHOJITHIX
IPaBOMOPYITHUKIB, sIKI O JIOMOMOTJIM Yy TEPEeBUXOBaHHI, YCBIIIOMJIEHH1 HACIiAKIB
CKOEHOTO, CHPHUSUIM O MIUPOMY KaATTIO Y BYMHEHOMY ¥ 3MEHIIWIM O BHITaJIKU
PELUINBY 3JIOYMHHOCTI cepejl HEMOBHOMITHIX 0ci0. Ha Moo AymMKy, TaKuM HUISXOM
BUPIIIEHHS 3a3HAauyeHOi MPoOJeMH MOXKE CTaTH 3aCTOCYBaHHS BiTHOBHOT'O IIpa-
BOCY/IJIsI, @ caMe — BIIPOBAKEHHS MPOIEAYPH MeIiallii.

Memiamiss € anbTepPHATHBHUM (JOCYJOBHM) CIIOCOOOM BHpIIIEHHS CIIOPIB, Y
SAKUX TPETS HE3aJekHa 0coba — MeaiaTop, HaJae TOMOMOTY CTOPOHAM Yy MPUHHATTI
pimenHs. IBan [IpucsHKHIOK BBaXkae, M0 CUCTEMa KPUMIHAIBHO —IPABOBOTO BILUIMBY
Ha HEMOBHOJITHIX 3JIOYMHIIIB TOTpeOye KOMIPOMICHOTO BHUPIIIEHHS KOHQIIIKTY.
AKe TYT BXOJATh MK CO00I0 B KOJI3110, 3 OTHOTO OOKY, IHTEpECH CYCHUIbCTBA, SKi
noTpeOyIOTh 3aXHUCTy, a 3 IHIIOTO — IHTEPECH OXOPOHH MOJIOJOTO TOKOJIHHSA,
BOXUIMBICTh SKUX JUISI MalOyTHBOI KOKHOI HaIlii HE BUKIWKAaE CyMHIBIB [2].
CrnpuiiHATTS Ta peajbHa OI[IHKA CBOIX BYMHKIB € MOKJIMBICTIO JUIsl HETIOBHOJITHIX
MPaBOMOPYIIHUKIB CAMOMY BUIIPABUTH T€, L0 CTANOCs, IIHUpe OakaHHs OUIbILE HE
MOBTOPUTHU CUTYaIlil0, B SKId OMUHUBCS — TFOJOBHUN YpPOK 1 MKUTTEBHM JTOCBil, L0

MMOBUHEH BUHECTHU IMIJIITOK MICJSl 3aCTOCYBaHHS MPABOCYIASM Mip MOKApaHHS.
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Ha panmii uyac VYkpaiHa 3HaxXoAuThbCcsl TUIBKM Ha erami  (opMyBaHHs
HallIOHAJIBHOI MOJEJNl BIIHOBHOTO NpaBoCcylds. BOHO peanizyeTbcs B paMKax
niIoTHoro npoekty «lIlporpama BiZHOBIEHHS Il  HEMOBHOJNITHIX, fAKI €
Mi03PIOBAaHUMH Y BUMHEHHI 3J0YMHY», KU peanizyeThes 3 0epe3ns 2019 poky Ha
0a3i cucteMu HajaHHs Oe30IUIaTHOI MpaBOBOi nomomoru y JloHeuwkii, Onechkii,
JIbBiBCHKIN, Jlyrancekiid, MukonaiBcbkiid Ta XapKiBCbKIA 00JAcTAX BIAMOBIIHO /10
cnulbHUIM Haka3zy MiHictepcTBa rocTUlli YKpaiHu Ta ['eHepalibHOiI MpoKypaTtypu
Vkpainu «IIpo peamizamito nuoTHoro npoekty «llporpama BiIHOBIEHHS AJis
HEMOBHOJITHIX, SIK1 € MA03PIOBAHUMHU Y BUMHEHH] 3710unHy» Big 21 ciung 2019 p. Ne
172/5/10, saxuii Tenep po3MIUPEHO Ha BCIO TEPUTOPi0 YKpaiHy, 3TIIHO 13 PEAAKIIIEI0
Bix 28 kBiTHA 2020 poky [3].

CyTh mporpaMu BiTHOBJICHHSI — JIaTH JAUTHHI APYTUd IIaHC, pecollianizyBaTy ii
Ta 3amo0irTM BYMHEHHIO TIOBTOPHUX IPAaBONOPYIIEHb. 3a MOHAX pIK peamizarrii
MUJIOTHOTO TPOEKTY IOBEHAJBHUMH MPOKYPOpaMu JO II€T MpOrpaMu BXKE 3ay4E€HO
137 mipmitkiB. [Momo 60 miTedt Bke NPUMHATO TO3UTHBHI PIMICHHS CYIY IIOAO
3BUIBHEHHSI BiJl KpUMIHAJIBHOI BIAMOBIMAIbHOCTI [4]. 3rimHO Hakasy, ISl Iporpama
3aCTOCOBYETBCS 3a YOTUPHOX yMOB. llepmia — HasgBHICTH MOTEPHLIOI CTOPOHU
(¢13uunHOi ab0 rOopuAMYHOI 0coOH). J[pyra — SKIIO HEMOBHOJITHIM BIEpII¢ BUMHHUB
3JI0YMH HEBEIWKOI a00 CepelHbhOI TSKKOCTI. TpeTrs — BU3HAHHS HEMOBHOJITHIM
dakTy BUMHEHHS 37104MHY. YeTBepTa — 1 HEMOBHOJITHIH, 1 TOTEPITUIMI JaH 3roay Ha
yaacte y mporpami. Ilocepeonuxamu eucmynaromo adeoxkamu, sKi 6KOUeHi 00
Peecmpy aodsoxamis, axi naoaroms 6e30n1aMHY 6MOPUHHY NPABOBY OONOMOZY, Mda
AKI npouuiiu HasuanHa 3 peanizaiii [I[porpamMu BiTHOBIEHHS JIJIsi HEMTOBHOJITHIX, SK1
€ MI03PIOBAHNMH Y BUMHEHHI 3109uHY. B. 0. mupekropa KoopaunaiiiiHoro meHTpy
3 HaJlaHHs npaBoBoi gonoMoru Ouiekcanap bapanoB po3nosis, mo cmanom Ha 10
K8IMHA Yb020 POKY VKIA0eHO 87 Y200 Npo 3acmocy8aHHs NPOSPAMU GIOHOGIEHHS
Midc nomepninumu ma wenognonimuinu [4].

JlpyruM  TakuM TUIOTHUM TPOEKTOM € «BmpoBamkeHHS BIIHOBHOTO

MPaBOCYAJs», SIKMU peani3yeTbCs T'POMaJICbKOIO opraHizaii€ero «luctutytr Mupy 1
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[lopo3yminHa» 3a crpusiHH BepxoBHoro cyay VYkpainu. IlinoTHi MalgaHuuku
BITHOBHOT'O MPABOCY /Il CTBOPEHI B IIECTU PETiOHaX YKpaiHH, a came: y MUKOJaeBl,
Opeci, Xapkosi, IBano-®pankiBcbky, JIbBOBI Ta CeBepoaoHeubKy. IIpoekT vy
KOXKHOMY PET10H1 MPEACTaBISIOTh TPOE MIATOTOBICHUX MEIIaTOPiB (IOCEPEIHUKIB Y
KoH(IiKT1). BOHM cHiBOpaioBaTUMyTh 3 CyJaMH, TMOJIII€I0, MPOKYypaTyporo Ta
OpraHaMH COIIaJbLHOrO 3aXUCTy [5].

Bapro 3BepHyTH yBary Ha Takuil (akT: OJIHI€I0 3 OCOOJIMBOCTEM Memiallii € Te,
IO 3aBASKHA il CIip MOKHA PO3TJISHYTH, BPaXxOBYIOYH yCi aclEeKTH, ¥ HE JIHIIE
MpaBoBIi, SK ] 9ac Cy0BO1 Mporeaypu. |, BinacHe, 3a JOMIOMOTOO IIOTO MiX0AY JI0
BUPIIICHHS KOH(MIIKTHOI CHUTYyallii, pIlIEHHA CIPUIMAEThCS BCiMa CTOPOHAMU SK
MO3WTHUBHE 1 crpaBeminuBe. [IpudoMy ocoOHWCTO MemiaTop HIKOJIM HE BHHOCHTH
pimenHs. KonduikTyroui cTopoHHM 3a #oro ydvactio Oe3nocepeaHbO 1 aKTUBHO
YKJIQJIal0Th YTOAYy, a BXKE CyAJsd Ha OCHOBI NPHHHATOI YroJd MpO NPUMHUPCHHS
MOCTAHOBIIsiE BUPOK. [[1s1 Toro, mo0 mpaifoBaTé €(pEeKTUBHO B Cy4aCHHUX YMOBaX,
HEOOXITHO YMITH BECTH JIQJIOT 1 JOMOBJISITUCS 3 ONIOHEHTAMHU — caMe TakKi HeoOXiaH1
SIKOCTI MalOTh OyTH MpUTaMaHHi MeaiaTopy [6].

OTrxe, s BBaXkar, 10 IHCTUTYT Mefialii B YKpaiHi MOBHHEH ICHYBaTH U
PO3BHBATHCh B TOJAJIBIIOMY, OCKLIBKM CaMe€ BiH JIa€ 3MOTY, OKpiM IPUMHUPEHHS
CTOpIH, JOCSTTU MEPEBUXOBAHHS HEMOBHOJIITHHOTO MPABOMOPYITHUKA 1 TUM CAMHUM Y
MEPCIEKTHBI 3HU3UTH PIBEHb PEIUAUBY Ta B MOJAJIBIIOMY JAOPOCIOi 3JJOYMHHOCTI B
Kpaini. BmopoBamkeHHs wmefiamii 103BOJS€ BHPINTYBATH KOHQIIKTH MIISTXOM
AKTUBHOTO 3ally4€HHS CTOPIH KOH(IIIKTY, 3MIIHIOE TPHUHIMI TyMaHI3My Ta
CHIBYYTTA, a TaKOXX YacCTKOBO 3BUIbHSE IPABOOXOPOHHI 1 CYAOBI OpraHu Bif
MEepeBaHTAXECHHS CIpaBaMH 1 J1a€ MOXKIIMBICTh 30CEPEUTUCS HA CEPUO3HIMINX
crIpaBax.

Crmcok miTepatypu:

1. iTHOBHE TpaBOCYAs: YKiIaneHo 43 MemiaimiiHi yroam MiK TMOTEPIITUMHU Ta
HenoBHOMITHIMU / HoBuHM MiHIicTepcTBa roctuilii Ykpainu Big 19 cepmusa 2019 poky
Il URL: https://www.kmu.gov.ua/news/vidnovne-pravosuddya-ukladeno-43-

mediacijni-ugodi-mizh-poterpilimi-ta-nepovnolitnimi
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2. Ipucsxuiok 1. 3ampoBakeHHsT Meialii sk GopMH BiIHOBHOTO MPABOCYIIS.
Bicnux Hayionanvnoi axkademii npoxypamypu Yrpainu. 2012. Ne2. C. 65-69.

3. Ilpo peanizauito nuiotHoro mnpoekty «lIporpama BigHOBIAEHHS IS
HEIMOBHOJIITHIX, Kl € MiJ03PIOBAHUMHU Yy BUYMHEHHI 3JI0OYMHY»: CHUIBHMM Haka3
MinictepcTBa roctulii Ykpainu Ta ['eHepanbHoi npokypatypu Ykpainu Bif 21 ciuHs
2019 p. Ne 172/5/10 y penmakmii Bim 28 kBitHa 2020 poky // URL:
https://zakon.rada.gov.ua/laws/show/z0087-19

4. TlporpaMa BIIHOBHOT'O MPABOCYAJA JJIi HEMOBHOJMITHIX 3alpalioe Mo BCId
Vkpaini / Banepis Konowmieus / HoBunu MinictepcTBa toctunii Ykpainu Big 28
kBiTHs 2020 poky // URL: https://minjust.gov.ua/news/ministry/valeriya-kolomiets-
programa-vidnovnogo-pravosuddya-dlya-nepovnolitnih-zapratsyue-po-vsiy-ukraini

5. I'pomanceka opranizanis «lacturyt Mupy 1 [oposyminus» (IMill) pazom 3
Bepxosaum Cynom mnpoBenu apyre 3acimanHs Koopaunamiitnoi Pagm B pamkax
npoekTy «BrpoBaakeHHs BIAHOBHOTO MPAaBOCYAAS B YKpaiH1», 3a MATPUMKU DOHITY
nemokpatii Opranizarii O0’ennanux Hamiii (UNDEF) / Kuis, 9 Bepecus 2019 poky
// Tpomancekuii mpoctip // URL: https://www.prostir.ua/?news=koordynatsijna-rada-
z-vprovadzhennya-vidnovnoho-pravosuddya-v-ukrajiny-uhvalyla-rezolyutsiyu

6. €ppomenko ['. Memiamis sk cnocid6 Bupimenns cropiB. URL:

http:// innovations.com.ua/uk/ interview/6/39/374

SIxoBaena B.C.,

acripaHTKa BTy KPpUMIHOJOTTYHHUX JOCITIKCHD
(Haykoeo-0ocnionuil incmumym 8ueyeHHs npoodiem 3104UHHOCTI
imeni akaoemika B.B. Cmawuca HAIIpH Ykpainu)

CYJAOBE PE®OPMYBAHHA SAK BA3ZUC J1JISI OBMEXEHHS
MOCAT'AHb HA HE3AJIEKHICTD CYJAIB
YMOBOIO JUIsi PO3BUTKY JEMOKpaTii, BEpXOBEHCTBA TpaBa, (opmyBaHHS
IPOMAJISTHCBKOTO CYCIUIbCTBA, PEATIbHOIO 3aXHCTy MpaB 1 CBOOOA TPOMAJsiH €
(GyHKIIOHYBaHHS TOBHOIIIHHOI CYyI0BOi Biagu. be3 He3aneXHOCTI OCTaHHBOL

JOCSITHEHHS TMEpeNYeHuX IUIeH € HEMOXIUBUM. ToMy AyKe BaKJIMBO 3amo0iratu
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PI3HUM MPOTUIIPABHUM MOCSATaHHAM, SIKI OOMEXYIOTh HE3aJEeXKHICTh ISJIBHOCTI
CyJIOBHX OpraHiB i cy1iB B Ykpaini. OTHUM 13 HAUTOMMUPEHIIINX TAKUX 3JI0YMHHUX
MPOSIBIB € BTPYYaHHS Yy JISIBHICTH cynoBux opradiB (ctT. 376 KK). Amxe B YkpaiHi
npotsarom 20162019 pp. cyaasmu Oyno nogaHo a0 Buioi pagu npaBocyis moHaz
1 Tuc. MOBIIOMJIEHB MPO BTPYUYaHHS B iX AlsIbHICTH. [Ipu 1ipomy mopoky 3a ct. 376
KK o6nikoByetbcst aumie 100-150 kpuMiHadbHUX MPaBONOPYILIEHb, € MI3€pPHUM
piBEHb CYJUMOCTI1, OCKUTBKH 32 YKa3aHUIl MPOMDKOK Yacy 3aCy/KEeHO Julie 2 ocoou,
BUHHUX Y iX BUMHCHHI.

MopaepHizailisi BHYTPIIIHBOI 1 30BHIMIHBOI MOTITUKKA YKpaiHH, BIIOYI0Ba PI3HUX
cdep i ramyseit 3 METOI0 X MPHUBEIEHHS 0 CYYaCHHUX MPOTPECHBHUX €BPONEHCHKUX
CTaH/JapTiB BU3HAYCHA HOPMATHBHO-TPABOBUMH aKTaMH CTPAaTETIYHOTO 3HAYCHHSI.
3okpema, y Ctparterii cranoro po3BUTKy «YkpaiHa—2020» cymoBa pedopma 3-momix
62 pedopM ¥ mporpaM pPO3BUTKY BigHeceHa 10 mepimodeprosux [1]. YV Ilimax
CTaJIOr0 PO3BUTKY YkKpaiHu Ha mepion a0 2030 poky TakoX HaMmideHe 3aBIaHHS
1010 MIABUINEHHS PiBHSA MOBIpH 10 cyay (3 5 % y 2015 p. mo 55 % y 2030 p.) Ta
3a0e3MeueHHsI PIBHOTO JOCTYIy TPOMAJISH 10 paBocy s [2].

3MiiiCHEHHS KPUMIHOJOTIYHOTO TEOPETUYHOTO W EeMITIPUYHOTO JOCIIKCHHS
JT03BOJIMJIO BUJIUIMTH JIB1 TPYIHM 30BHIMIHIX 1 BHYTPIITHIX KPUMIHOTEHHUX YMHHUKIB.
BoHu HOCATH XapakTep BUKIMKIB sl chepu TpaBOCYAas W PU3MKIB IS i
nojayibmioro pedopMyBaHHS. YKa3aHI YWHHUKH 3yMOBJIIOIOTH IOIIMPEHICTH
BTpYYaHHS y JISTIBHICTH CYIOBUX OpraHiB B YKpaiHi. /[0 30BHINIHIX YUHHUKIB
BiJIHECEHO: HECTAOLIBHICTh COIiaTbHO-CKOHOMIYHOI CHTYAIIil B JIEpXKaBi; ypa3IHuBICTh
¢iHaHCOBOT CHCTeMH; TIONITUYHUI BIUIMB HAa BIANPABICHHS TMPABOCYIJS;
Hee(DEeKTUBHICTDh [ISJIBHOCTI TPABOOXOPOHHUX OpPraHiB; KOPYMINsE B OpraHax
JIep>)KaBHOI BJQJM 1 OpraHax MICIIEBOTO CaMOBpPSTyBaHHS; OOMEKEHICTH MPaBOBOT
KyJIbTypd 1 TPaBOCBIMOMOCTI TPOMAJISIH, CKYIHICTh MOPAIbHO-€THYHUX Ta
npodeciiiHuX SKOCTEH aaBOKaTiB 1 JKypHAJICTIB, HEJIOCKOHAIICTh YWHHOTO
3aKOHOJIaBCTBA Y KpaiHHU.

['pyny BHyTpIillIHIX JOE€TEpMIHAHTIB, $KI, Ha BIAMIHY BIJ TOIMEPEIHIX,

0e3nocepelHb0 CTOCYIOThCA JISNIBHOCTI CY/IB, YTBOPIOIOTH TaKi HEHOJIKH 1
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MpPOpaxXyHKHU: 3a0€3MEUeHHs] HE Yy TMOBHOMY 00Cs31 COIIaJbHUX TapaHTIi
HE3aJIEKHOCT1 CYIJiB; MPOPAaXyHKH Yy KaJgpoBOMY, (PIHAHCOBOMY, MaTepiajbHO-
TEXHIYHOMY 3a0e3rledyeHHi poOOTH CYJOBUX OpraHiB, HEIOJIKH CYIOBOTO
pedopMyBaHHS; HEIOCTaTHI pIBEHb CYAAIBCHKOI €TUKH; Kopymiis y cdepi
MPaBOCY/AJsl; BICYTHICTh HAJI)KHOI OXOPOHHU CYHIB 1 OCOOUCTOI Oe3meKku CyAiB;
HEJIOJIKK Y JisNIBHOCTI CYJIJIBCHKOTO BpSAyBaHHS I caMOBpsIyBaHHS; ciaOka
KOMYHIKallig cyJoBUX opradiB i3 3MI Ta rpoMaZiHCbKUM CYCHIJILCTBOM.

3BiicM 11 TIOCWJICHHS HE3QJIEKHOCTI CYJJIB BHUHUKAE HEOOXIIHICTh Y
3niiicHeHH1 pedopMyBaHHs cepu npaBocys. BoHO OB’ s3yeThes 3 BIIMOBIIHUMU
3aKOHOJABYMMHU 3MiHAMHU, YJIOCKOHAJICHHSM JISJILHOCTI OpraHiB CYAAiBCHKOTO
BpSAYBaHHS 1 CaMOBPSAYBAaHHs, ONTUMI3AIll€l0 pOOOTH OpraHiB KpPUMIHAIBHOT
rocTullli Ta 1H. Po3riistHeMoO aesKl 3 HUX.

B Vkpaini He MarmTh CTBOPIOBATHCH IITYYHI 3aKOHOAABYI TEPETIOHH IS
peanpHOl peaizallii colliaJibHUX rapaHTId He3alnexxXHocTi cyadiB. Lle cTtocyerbes ix
IPOIIOBOTO, y TOMY YHCII JOBIYHOTO YTPUMaHHS, COILIaJbHOTO, MaTepiaibHO-
TEXHIYHOTO Ta IHIIOro 3a0e3medeHHd. HeratuBHUM MNpPUKIAIOM € Tak 3BaHa
npesusieHTchbka pedopma 2019 p., sSKOWO OKpIM CKOpPOYEHHS YABiUil KiJIbKICHOTO
ckaany Bepxosaoro Cyny Ykpainu, nepen0adeHO TaKOX 3MEHIIEHHS OIUIaTH Tparli
CynsiM BHUIOI cyfoBoi JlaHkU. HacripaBni mst peopma cynepeduTs MiKHAPOIHUM
CTaHJapTaM HE3aJeXKHOCTI CYAMAIB, a TakoX He Bimmoimae Konctutymii Ykpainu.
Ajxe BIANOBIIHO O YMHHOTO 3aKOHOJABCTBAa YKpaiHM TIpolioBe 3abe3meueHHs
CYIJIIB HE MOK€ 3MEHIyBaTUCh. Hemapma BiImoBigHI MOJOKEHHS MPE3UIEHTCHKOTO
3aKOHY BU3HAHI HEKOHCTUTYIIHHUMH.

[le omHMM mNpUKIAAOM, SKHH, 3 OAHOrO0 OOKY, JOBOAUTH EKOHOMIYHY
ypa3IuBICTh HAILOI JAEp:KaBH, a, 3 APYroro, — HEBUKOHAHHS HEIO 3000B’s3aHb 1100
pEaNbHOTO TapaHTYBaHHS HE3aJICKHOCTI CynaiB € 3akoH Ykpainu «IIpo BHeceHHs
3MmiH 70 3akoHy Ykpainu «IIpo [epxxaBHuit Oromker Ykpaiau Ha 2020 piky». [{um
3aKoHOM Ha mepioj A1 KapaHTUHY JUIsl 3aM00IraHHsl Ha TepuTopii YKpaiHu XBopoOu

COVID-19 mnepenbayaeThcsi ICTOTHE CKOPOYEHHS TPOIIOBOTO 3a0e3MeUCHHS
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MpaIiBHUKIB OIOKETHOTO CEKTOPY, Y TOMY YMCIl CyAAiB, wieHiB Bumoi Pagu
npaBocyaas, Bumoi kBamidikamniiiHoi kowmicii cynaiB Ykpainu. Piu y TiM, 110
colliajibHe 3a0€3MEUYeHHs] MEepeIlueHUX KaTeropid MpaliBHUKIB PETYIIOETHCS
cHenialbHUM 3aKOHOAABCTBOM PO CYA0YCTPid, a HE MOIIOHUMHU 3aKOHAMH.

Takox ciai HArojJoCUTH Ha TOMy, IO YKpaiHa, sKa IMO3UI[IOHYye cebe
comianbHol0 nepxkaBoto (cT. 1 KoHncrutynii) ¢akTUUHO yCyHynach BiJi BUKOHAHHS
B3STHX Ha cebe 3000B’s3aHb y BUPILIEHHI COLIaJbHUX NpoOsieM 1 (PiHAHCOBOTO
3a0€3MeUeHHs] HAa HaJeXHOMY pIBHI OpraHiB, BiJ SKUX (DaKTUYHO 3aJEKHUTh
BEpPXOBEHCTBO MpaBa. VeThCs Npo Cy/MOBY Biajy 3arajoM, ska IIpeiCcTaBlIeHA
cylaMu pi3HuX piBHIB. Hapasi mpocTexyroTbest 3Ha4yHi npobsiemu y (iHaHCYBaHHI
cynoBux opraniB. Tak, Ha kiHenp 2019 p. Oyno He3anoBUIbHUM (iHAHCYBaHHS
notped Cy/I0BOi CHCTEMHU: HE BUCTA4yallo IpolIed Ha OIUiaTy Mpalli CiBpOOITHUKAM
amapaTty CyIiB; NMpOCTeXyBalach OIOKETHA «JIipka» y moHax 800 MIIH TpH Ha
MaTrepiaJbHO-TEXHIYHI MOTPeOr poOOTH CYJOBUX OpraHiB (IMMOBICTKH, TAaIip, oOrJiaTa
poOOTH TPUCSKHUX, YTPUMAHHS MPHUMINIEHb, IOMITOBI BUTpaTH Ta 1H.); JIMIIE
HaroJIoBuHY npodinancoBana Ciyx06a cyq0oBOT OXOPOHH, AISUTBHICTh SKOT Ha KiHEIb
2019 p. opranizoBana jnuiie y 40 % cyniB, TOMIO.

VY 1poMy 3B’S3Ky € TPOMO3HUIIIS 3aMO3UYEHHS MO3UTUBHOTO JOCBIAY JESKHX
3aXiIHUX KpaiH, Je npu (popMyBaHHI OFOKETY Cy/IOBOi BJIaJi HA HACTYIHUM piK U
00roBOpEHHI IBOTO MHUTAHHSA B YPSAJiI UM KOMITETaX IapiaMeHTy OepyTh aKTHBHY
y4acTh NPEJICTAaBHUKU CyA0BOi Biaau. B Ykpaini TakumMu MOXyTh OyTH KEpPIBHUKH
Jlep>xaBHOi cymoBoi amMinicTparii. ToMy y cymoBoi Biagu mae OyTH cBiii 10001 B
IHITUX TUIKaX BIIQJIH, SIKHHA 3aXUIATUME IHTEPECH MPABOCY/IIA.

OxpeMoi yBaru 3aciyroByIOTh KaJpOBI MpoOJeMH y poOOTI CylOBUX OpraHiB.
[Tpotsarom 2013-2019 pp. cynaiBchkuii kKopnyc 3MeHmuBes Maixke Ha 20 % (3 8,7
CyIiB THC. 10 7,3 THC. CYJIIB BIITOBITHO), peajbHa YHCEIbHICTh CYJIB Y 0aratbox
CyJax MeEHIIa 3a iX IITaTHY YHCENbHICTh. Jl0 TOro * MPOCTEKYeETbCA BEIUKE
HaBaHTA)XEHHS Ha CYJJIIB, SIK1 PO3TJIAIAI0Th HAbarato OUIbITY KUIBKICTh CHpPaB, HIXK
nependoayeHo HopmatuBamu. lle mutanHa Mae OyTu BupiiieHe Ha piBHI JlepkaBHOI

Cy/JIOBOI aaMiHICTpaIlii Ta y3rojkene 13 Pagoro cynniB Ykpainu.
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Uumano nuTaHb BUHHMKae 10 Bumoi paaum mnpaBocyans, €DEeKTUBHOCTI ii
JISUTBHOCTI, Y TOMY YMCH1 Y KOHTEKCT1 3a0€3MeUeHHs] He3aJeKHOCT1 CYIB y Hallli
KpaiHi. Bugaerscs, 10 BITYM3HSIHA CTPYKTYpa OpraHiB CyJIIBCHKOTO BpPSAyBaHHS HE
BIJIMOBI/Ia€ CTaHAApPTaM JEMOKPATUYHUX JepKaB. Y HHX, K MPaBUJIO, ICHYE BCHOTO
OJIMH OpTaH, BIANOBIIANBbHUN 32 KBadi(iKallliHe OLIHIOBAaHHS KaHIUAATIB Ha MOCaay
CyIJi, 3MIMCHEHHS AMCIUIUIIHAPHUX MPOBAIKEHBb LIOAO CYIJIB, 3aXUCT iX MpaB 1
CHpPUSIHHS B peasizallii rapaHTid ix He3aleXHOCTI. € qyMKa, 1110 BEpTHKaJIb CyJI0BO1
BJaaM B YKpaiHi Ma€e 3aMUKaTUCh Ha Bumiiit paai npaBocys, sika Ma€ 3/1IHCHIOBATH
nepesniyeHi ¢yHKIi.

Kpim mworo, mopoky no Bumoi paau npaBocynas nojgaerbes 1o 40 tuc. ckapr
Ha cy7AiB. HaBiTh ypaxoByrouH, 10 HE YCi 3 HUX MIATBEPKYIOTHCS, 3aJIHIIAETHCS
BeJIMKa YacTKa CKapr, 110 CUTHAII3ye Mpo npobdiieMu y GopmyBaHHI npodeciitHoro
CYIJIIBCBKOTO KOpmycy. BuHHKae yuMano muTaHb y JOOPOUYECHOCTI JACSKUX UJICHIB
Bumioi pagu npaBocyans [3, c. 6-13]. [loBHOBaXeHHS IILOTO OpraHy € 0OMEXEHUMH
3 OTJISAly Ha 3aMo0iraHHs BTPYYaHHIO y MISIBHICTh CYIiB: TpUBAIHM (10 7-8 MICSIIIB)
PO3IJIsi TTOBIIOMJIEHD CY/IJIIB PO BTPYYaHHS; HE MPUTITHEHHS 10 BIAMOBIIATBHOCTI
OuThIIOCT1 0Ci0, SIKI MOCATHYJIM Ha HE3aJICKHICTh CYZJl; HEHAJICKHUM 3BOPOTHIN
3B’5130K [ 'eHepaslbHOT MPOKypaTypH Ha 11 3BEPHEHHS Ta iH.

VY Hamiii kpaiHi HeMae TOBHOLIHHOTO CYAy NPUCSIKHHMX, IO HE CIpHUSE
IIPO30POCTI CYAOBOI BJIAJM Ta TOCWUJICHHIO JIOBIpH 10 Hei 3 OOKYy CYCIiJIbCTBA.
3pemTo Ha CyJ MPUCSHKHUX BaKye 3/1HCHIOBATH HE3aKOHHUU BIUIMB TOPIBHSHO 3
OJIHUM CYJJICI0, SIKHI pO3TIsiiae CIpaBy.

CynoBe pedopmyBaHHS Tiepeadadae TaKOX BHUPIIMICHHS JCSIKUX IHIIAX
mpo0JIeM: BIICYTHICTh €IEMEHTIB MI/DKUTANI3AIT Y TISUTBHOCTI CYyJJOBUX OpPTaHiB, 1110
OB’ I3YIOTHCS 3 poO0TOI0 ENEeKTpOHHOTO Cyy; HE 3ampOBaPKEHHS Cy4aCHO1 CITYyKOU
MPUBATHUX BUKOHABIIIB; HE3aBEPIIEHICTh peOpMHU OpraHiB MPOKypaTypH; Mpoodiu y
poOOTI aIBOKATyPH.

Buiie nepeniyena nuiine 4acTHHA 13 THMX HEJOMIKIB Y JISJIBHOCTI CYJOBUX Ta

IHIMX OpraHiB AepKaBHOT By, 0 MAIOTh MiCLle Ha TenepilHiii yac. [x mosue a6o
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Xxoya 0 4acCTKOBE YCYHEHHS Y XOA1 cyA0BOi pe)opMH Ma€ MOKPALIUTH €(PEKTUBHICTh
JISTTLHOCTI CYJIOBUX OpraHiB, a HAUTOJIOBHIIIE — OOMEKUTU IHTEHCUBHICTh MOCSATAHb
Ha HE3aJIEXKHICTh CYJIIB 1 CYIIB.
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